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Members of the Legislative Audit Committee:

This report contains the results of the performance audit of the Division of
Administrative Hearings. This audit was conducted pursuant to Section 8-47-101(3)(d)(11),
C.R.S., which requires the Office of the State Auditor to conduct aperformancereview of the
administrative law judges who hear workers' compensation cases in the Division of
Administrative Hearings.

Thisreport presentsour findings, conclusions, and recommendations, and theresponses
of the Division of Administrative Hearings.
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Authority, Purpose, and Scope

This audit of the Division of Administrative Hearings (the Division) was conducted under the
authority of Section 8-47-101(3)(d)(II) et seq., C.R.S. This statute requires the State Auditor to
conduct a performance review of the administrative law judges (ALJs) who hear workers'
compensation cases in the Division of Administrative Hearings. This audit was conducted according
to generally accepted government auditing standards. Audit work was performed from May 2000
through October 2000.

The purpose of the audit, based upon the statutory mandates of Section 8-47-101, was to determine:
* The timeliness of workers' compensation hearings and decisions.
* The workload or number of cases assigned to each administrative law judge.
* The number of decisions that are reversed on appeal.

» The public perception of the quality of the performance of the Division of Administrative
Hearings with respect to matters arising under the Workers' Compensation Act of Colorado.

In response to stakeholder concerns, we also examined these same areas for Department of Human
Services, Department of Health Care Policy and Financing (HCPF), and Department of Regulatory
Agencies cases handled by the Division. In addition, we reviewed the management of the Division's
finances and determined the implementation status of recommendations from our 1997 statutorily
required audit.

This report contains findings and 13 recommendations for improving the Division's hearing practices
and financial management. We would like to acknowledge the efforts and assistance extended by
the management and staff at the Division of Administrative Hearings; the Division of Workers'
Compensation; and the Departments of Human Services, Health Care Policy and Financing, and
Regulatory Agencies. The following summary provides highlights of the audit comments,
recommendations, and responses contained in the report.

For further information on this report, contact the Office of the State Auditor at (303) 866-2051.

-1-
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Financial Management

The operations of the Division of Administrative Hearings are funded through service fees paid by
billed agencies. Funds used to pay for administrative law services are appropriated annually to state
agencies by the General Assembly. The Division then bills each agency monthly on a per hour basis
for services provided.

We analyzed the financial management of the Division during Fiscal Year 2000. We found that:

* The Division billed Human Services about $30,000 and Regulatory Agencies about $1,500
for services provided to the Division of Workers' Compensation and HCPF from January to
June 2000. In addition, we identified more than $107,000 in other billings that may have not
been appropriate.

* The Division did not bill the Division of Workers' Compensation and HCPF for nearly
$350,000 in services provided.

* More detail is needed in bills submitted to Human Services. This would help Human
Services' representatives better monitor charges for administrative law services.

* The Division has not equitably and accurately billed client agencies for training activities.

* The funding structure for the Division does not encourage the Division to be efficient and
focus its resources on the areas where they are most needed. Instead, the Division must
direct its resources to areas where funding is available.

We recommend that the Division improve its financial management of the State's administrative law
services. Specifically, the Division should (1) establish policies and procedures regarding proper
billing practices; (2) assess the number of hours required for workers' compensation issues and
propose changes in the amount appropriated; (3) establish and implement a policy requiring ALJs
and paralegals to specify case numbers when documenting time spent on Human Services cases; (4)
recommend the costs of training activities be included as overhead in the rates charged; (5) define
the activities that should be billed to training and how ALJs and paralegals should allocate their time;
and (6) evaluate alternatives for funding administrative law services and propose necessary changes.

Timeliness of Hearings and Decisions

We evaluated whether the Division was meeting time requirements for holding hearings and issuing
decisions. We found that:
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The Division did not hold 63 percent (913 cases) of the workers' compensation hearings
within the 100-day time requirement in Fiscal Year 2000. In addition, the Division did not
hold 14 percent (223 cases) of the Human Services, HCPF, and Regulatory Agencies
hearings within the 90-day time limit.

A high turnover rate, a lack of training, and a large backlog within the Division's docketing
section has greatly contributed to the problems with scheduling hearings within the time
requirements.

The Division's ALJs did not issue 26 percent (248 decisions) of their workers' compensation
decisions within the required time frames in Fiscal Year 2000. In addition, the Division's
ALJs did not issue about 10 percent (85 decisions) of their decisions for Human Services,
HCPF, and Regulatory Agencies within the time limits.

Increased workload for the ALJs greatly contributed to the backlog in the issuance of
decisions.

We recommend that the Division improve the timeliness of hearings and decisions by (1) providing
training to support staff on scheduling hearings, ensuring that all support staff positions are filled
timely, and eliminating the backlog in the scheduling process; and (2) evaluating the current
docketing system to determine if changes are needed in the number of hearings scheduled for each
ALJ and eliminating backlogs resulting from scheduling problems.

Workload

We reviewed the workload distribution for the ALJs and found that:

Workload distribution varied greatly among the ALJs.

Since Fiscal Year 1996 the number of workers' compensation merit hearings conducted by
the Division decreased by 37 percent. In Fiscal Year 1996 the Division held 2,117 merit
hearings compared with 1,325 in Fiscal Year 2000.

Since Fiscal Year 1996 the average number of workers' compensation docket days scheduled
per month has risen from 70 days to 112 days, an increase of 60 percent. This contributed
to a 75 percent increase in the time ALJs took to issue decisions.

The Division implemented subject-matter rotation of the ALJs without a clear and defined
plan for applying it and measuring its effectiveness. This lack of planning resulted in an
unmanageable workload for the ALJs assigned to workers' compensation.

We recommend that the Division improve how it assigns cases and schedules hearings for ALIJs.
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Reversal Rates

We evaluated the reversal rates on workers' compensation, Human Services, HCPF, and Regulatory
Agencies decisions reviewed in Fiscal Year 2000. We found that the Industrial Claim Appeals Panel
(ICAP) reversed 65 ALJ workers' compensation decisions (20 percent) in Fiscal Year 2000. The
percentage of workers' compensation decisions reversed in Fiscal Year 2000 increased from the 1992
and 1997 audits. In comparison, the reversal rates for Human Services (1.4 percent reversal rate),
HCPF (3 percent), and Regulatory Agencies (0 percent) were significantly lower.

We recommend that the Division seek to lower the reversal rates by continuing to evaluate the trends
and common reasons for reversals and providing appropriate training to the ALJs on these issues.

Public Perception

Wereceived completed surveys from 291 individuals recently involved in the workers' compensation
hearings process and 87 individuals involved in Human Services, HCPF, and Regulatory Agencies
hearings. Survey participants rated the Division's hearing practices on five factors: timeliness of
hearings; timeliness of decisions; professionalism of staff, including ALJs, schedulers, and other
staff (e.g., court reporters); fairness of staff; and fairness of procedures. In general, the survey
participants rated these five factors in the acceptable range. Survey participants rated timeliness of
hearings and decisions the lowest. Although participants rated the factors as acceptable, they raised
several concerns regarding the Division's hearings process, including the slowness of the scheduling
of hearings and issuance of decisions, the ALJs' lack of knowledge of the rules and regulations
related to the various agencies, the chaos within the Division, and problems with documentation
related to the hearings process.

In our 1997 audit report we recommended that the Division improve its services to the public by
reviewing our survey results and developing a plan to identify key areas for improvement and
solutions to the noted problems. The Division did not use the 1997 survey results. Due to the
numerous problems we identified with the Division during the current audit, we recommend that the
Division use the 2000 survey results to improve its services.

Implementation of Prior Audit Recommendations

In May 1997 the Colorado Office of the State Auditor issued a statutorily required audit report on
the workers' compensation hearing processes at the Division of Administrative Hearings. The report
contained 11 recommendations for improving the Division's workers' compensation activities. The
Division agreed with all recommendations.

We found that the Division has taken steps to address some of the recommendations. However,
many of the concerns identified in 1997 remain problems today. For example, in 1997 we found that
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the Division had not collected or recorded on the State's accounting system more than $520,000 for
services provided to the Division of Workers' Compensation since Fiscal Year 1992. We found that
this practice has continued. In Fiscal Year 2000 the Division did not bill the Division of Workers'
Compensation for more than $300,000 for services provided.

The Division agrees with our recommendations. Responses can be found in the Recommendation
Locator on pages 7 through 9 of this report.



RECOMMENDATION LOCATOR

Rec. Pag Recommendation Agency Agency | mplementation
No. e Summary Addressed Response Date
No.

1 18 Determine what actions are needed to remedy any federal Division of Agree January 1, 2001
reimbursement issues; establish policies and procedures Administrative
regarding proper billing practices; and make adjustments to Hearings
budget estimates.

2 20 Assess thenumber of hoursrequired for workers' compensation Division of Agree October 2000
issues and propose changes in amount appropriated; improve Administrative
monitoring of amount of services provided compared with Hearings
available funding; inform client agencies of potential budget
shortfalls and recommend a supplemental be requested; and
record all amounts billed on the State's accounting system.

3 22 Establish and implement a policy requiring administrative law Division of Agree December 1, 2000
judges and paralegals to specify case numbers when Administrative
documenting time spent on Human Services cases. Hearings

4 24 Recommend the costs of training activities be included as Division of Agree February 1, 2001
overhead in the rates charged to client agencies. Administrative

Hearings

5 25 Define the activities that should be billed to training and how Division of Agree February 1, 2001
administrative law judges and paralegals should allocate their Administrative
time; devel op written agreements with client agencies detailing Hearings

the number of training hours that will be billed and what the
hourswill include.
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Rec. Pag Recommendation Agency Agency | mplementation
No. e Summary Addressed Response Date
No.

6 29 Evaluate alternatives for funding administrative law services, Division of Agree January 2001
including a pooled funding arrangement and using all general Administrative
funds; determinethemost cost-effectivealternativeand propose Hearings
necessary changes.

7 36 Provide training to support staff on scheduling hearings; clarify Division of Agree January 2001
support staff responsibilities; ensure support staff positionsare Administrative
filled timely; eliminate backlog in scheduling process; and Hearings
periodically monitor the timeliness of hearings.

8 4 Evaluate current docketing system to determine if changes are Division of Agree May 2001
needed in the number of hearings scheduled for each Administrative
administrative law judge; eliminate backlogs resulting from Hearings
scheduling problems; monitor timeliness of decisions;reinstate
timeliness of decisions onadministrativelaw judge performance
evaluations; and revise the Presiding Judge's responsibilities.

9 4 Develop a plan for applying subject-matter rotation and Division of Agree April 2001
measuring its effectiveness; modify the docketing process; and Administrative
provide training to docketing staff on modifications madeto the Hearings
docketing process.

10 57 A ssess costs and benefits of relying on court reportersor atape Division of Agree April 2001
recording system to document hearing activities. Administrative

Hearings




RECOMMENDATION LOCATOR

Rec. Pag Recommendation Agency Agency | mplementation
No. e Summary Addressed Response Date
No.
11 63 Analyzereversal decisionstoidentify trends; providetrainingto Division of Agree October 2000
administrative law judges on common reversal reasons; and Administrative
emphasize appeals and reversals in administrative law judges' Hearings
performance evaluations.
12 66 Assignfull-timestaff member to overseedocketing section; train Division of Agree January 2001
staff on documentation procedures and how to enter and access Administrative
information in computerized systems; ensure there are an Hearings
adequate number of staff to maintain records; eliminate backlog
in docketing section; and monitor information entered into
computerized systems.
13 91 Reviewanalysisof our public perceptionsurvey results; identify Division of Agree July 2001
key areas for improvement; monitor progress toward meeting Administrative
goals; incorporate feedback from survey results into Hearings

administrative law judges' performance plans and evaluations.
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Description of the Division of
Administrative Hearings

Background

The Division of Administrative Hearings (the Division), a part of the Department of
Personnel/General Support Services (GSS), was established by statute in 1976. The
Division provides adjudication services to more than 50 state departments, agencies,
and boards, including Human Services, Regulatory Agencies, Health Care Policy and
Financing, Secretary of State, and the Division of Workers’ Compensation
(Department of Labor and Employment). The Division’s mission is “to provide high
quality adjudication services for the State of Colorado in a timely, efficient, and cost-
effective manner with respect for the dignity of individuals and their due process
rights.” The Division maintains its primary office in Denver and an office in Grand
Junction. It holds hearings in other locations (e.g., Colorado Springs, Boulder,
Pueblo, Durango, Glenwood Springs, and Fort Collins) when necessary.

Colorado uses a central panel structure for administrative hearings. The central panel
hearings system differs from other administrative law decision-making forums in that
administrative law judges are independent from the agencies for which they conduct
hearings. The non-central panel states have administrative law judges (ALJs) or
hearing officers employed within the individual agencies. Workers’ compensation
adjudication processes are not typically part of a central panel approach. Colorado,
currently, is the only state that includes workers’ compensation as part of its central
panel.

Budget and Funding

The Division was appropriated $3.2 million and 39.6 FTE, including 16 ALIJs, for
Fiscal Year 2000. The Division, which is cash-funded, bills agencies for
adjudication services. Agencies receive individual appropriations to purchase the
Division’s services. The Division is supposed to operate on a break-even basis. In
other words, its revenues from agency billings should cover all its expenses. Each
year the Joint Budget Committee sets the Division’s billing rates for ALJs and
paralegals. Its Fiscal Year 2000 hourly billing rates were $103.82 for ALJs and
$44.76 for paralegals. The billing rates cover overhead expenses, such as support
staff and office space rentals, in addition to ALJ and paralegal salaries.
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The Division of Workers' Compensation and the Departments of Human Services,
Regulatory Agencies, and Health Care Policy and Financing are the Division's largest
client agencies. As shown in the following chart, Workers' Compensation accounts
for about 50 percent of the Division's appropriations.

Appropriations by Client Agency

Workers' Compensation
$1,591,311

Other
$88,504

Regulatory Agencies

Human Services
$524,971

$808,712

HCPF
$201,752

ote: "Other" includes the Departments of State, Education, and Public Health
and Environment.

Fource: Office of the State Auditor analysis of Fiscal Year 2000 appropriations.

Organization

The Department of Personnel/GSS reorganized the Division of Administrative
Hearings in December 1998 in response to a June 1998 departmental management
review. The purpose of the review was to “address concerns that the Division was
not responding effectively or timely to problems reported by client agencies and their
customers.” Additionally, the review team reported that these issues were:

...ongoing problems previously reported to the Division. The general
perception is that Division management has not been proactive and
minimal progress [in improving] has been made.
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Prior to the reorganization, the Division had two sections: Workers’ Compensation
and Regulatory/Human Services (which also included adjudication services for all
other types of cases, such as Health Care Policy and Financing). Ten ALJs were
permanently assigned to Workers’ Compensation and eight were assigned to all other
types of cases. The Chief ALJ spent half of his time on workers’ compensation cases
and half on administering the Division. Paralegals and support staff were also
assigned specifically to either Workers’ Compensation or Regulatory/Human
Services. Docketing functions for the two units were also done separately. In
general, ALJs and support staff were not cross-trained.

Following the management review, the Department decided to reorganize the
Division. Specifically, the Department:

* Appointed a Director to be responsible for managing the Division’s
administrative and business activities.

» Assigned a Presiding ALJ to supervise all ALJs.
* Consolidated the two sections (Workers’ Compensation and Human
Services/Regulatory) and combined the individual dockets and support staff

under one supervisor.

 Instituted a policy of full rotation of ALJs. Each ALJ would hear all types of
cases.
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Financial Management
Chapter 1

Background

As discussed in the Description section, the Division of Administrative Hearings (the
Division) bills client agencies on an hourly basis for administrative law services.
Client agencies receive individual appropriations to purchase the Division's services.
The Division is supposed to operate on a breakeven basis. The Joint Budget
Committee (JBC) sets the administrative law judge (ALJ) and paralegal billing rates
annually. To determine the rates, the JBC analyst divides the Division's total costs
by the number of administrative law hours required statewide. The number of
administrative law hours required statewide is based on each agency's prior year's
usage and any estimated increases or decreases.

According to Joint Budget Committee staff, the State adopted this type of funding
structure over 20 years ago as ameans of improving accountability for administrative
law services. Theoretically, this structure's main accountability mechanism is the
buyer-seller relationship that is established by allowing client agencies to "hold the
purse strings" while requiring the Division to "earn" its funding by billing agencies
for providing services.

Poor Management Contributed to
Financial and Operational Problems

As discussed throughout this report, we found many problems with the Division and
its provision of administrative law services. Responses from our public perception
survey indicate that many of the Division's stakeholders are very dissatisfied with the
Division and the services it provides. As discussed in Chapter 3, many survey
participants believe the Division is in "chaos" and immediate changes are needed.

A majority of the problems identified throughout this report are the result of
management decisions made from December 1998 through July 2000. These
problems, as discussed in greater detail later in the report, include:
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+ Billing practices. The Division inappropriately billed two client agencies for
more than $30,000 from January to June 2000. In addition, the Division
chose not to collect nearly $350,000 for services provided to two other client
agencies during this same time period. This issue is discussed later in this
chapter.

* Increased Workload. Management failed to fill vacant administrative staff
positions in a timely manner. In addition, when these positions were filled,
adequate training was not provided to the new staff. These actions resulted
in untimely hearings. This issue is discussed in Chapter 2.

* Rotation Implementation. Management implemented subject-matter
rotation in an inefficient manner. Some ALIJs had heavy workloads while
others had very little to do. This issue is discussed in Chapter 2.

Upon discovering the questionable billings, we informed the Executive Director of
the Department of Personnel/GSS of this problem. The Department initiated an
internal investigation of this matter. The Division Director resigned as a result of the
internal review.

Billings of About $140,000 to Client
Agencies Are Questionable

We reviewed the billing statements submitted by the Division to client agencies for
January to June 2000 and compared them with the billing records maintained by the
individual ALJs and paralegals. We identified approximately $140,000 in
questionable billings submitted to client agencies from January to June 2000.
Specifically, we found:

* The Division billed the Department of Human Services and the
Department of Regulatory Agencies for services provided to other client
agencies. According to the Division Director's instructions, the Division
billed Human Services about $30,000 and Regulatory Agencies about $1,500
for services provided to the Division of Workers' Compensation and the
Department of Health Care Policy and Financing (HCPF) from January to
June 2000.

* The Division billed client agencies more than $90,000 for training
sessions that may not have been provided. Specifically, from January to
June 2000 the Division billed client agencies (Human Services, HCPF, and
Regulatory Agencies) for nearly 900 hours of training. The Division's
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Presiding Judge billed client agencies almost 400 of these hours (43 percent),
or about $40,500, a majority of which was billed to Human Services.
According to the Presiding Judge, the Division's Director instructed him to
bill the time he spent on administrative activities to training, quality
assurance, and conference activities. The Presiding Judge also stated that
many of his hours were billed to Human Services because the Division was
trying to increase its billings to this agency for budget purposes. Of the
remaining 500 hours billed to client agencies, we were unable to determine
if training activities actually occurred.

* The Division billed client agencies nearly $17,000 for time charged by the
Division Director. From January to June 2000 the Division Director billed
more than 160 hours to client agencies (Human Services, Regulatory
Agencies, Public Health and Environment, and the Secretary of State) for
non-hearing related services. According to JBC figure-setting documents for
Fiscal Year 2000, however, the cost of services provided by the Division
Director is included in the hourly rate charged by ALJs and paralegals.
Therefore, charging agencies an hourly rate for this time may not have been
appropriate.

Questionable Billings Will Negatively Impact the
Division's and Client Agencies' Finances

Client agencies that receive federal funds may be required to reimburse the federal
government for the federal portion of any amounts wrongly billed by the Division.
For example, the federal government may require the State to reimburse a portion of
the $30,000 overbilled to Human Services. According to Department of Human
Services personnel, federal funds covered about 26 percent of Human Services'
indirect costs in Fiscal Year 2000. This means Human Services may be required to
reimburse the federal government about $7,700 for the $30,000 in overbillings.
HCPF and Public Health and Environment also receive a significant amount of
federal funding. The Division's questionable billings may also have a federal impact
on these agencies.

In addition, because the Division billed some client agencies for services not actually
provided, future appropriation calculations will be based on inflated figures. As
discussed previously, the Joint Budget Committee determines the amount of
administrative law hours to appropriate to each client agency based upon the prior
year's usage. If these usage figures are overinflated and the JBC is unaware of this,
the JBC will likely appropriate more funds to these client agencies than are actually
needed.
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Recommendation No. 1:

The Division of Administrative Hearings should work with the Office of the State
Controller and its client agencies to determine what actions need to be taken to
remedy any federal reimbursement issues. In addition, the Division should work with
the Office of the State Controller and the Joint Budget Committee to establish
policies and procedures regarding proper billing practices and make adjustments to
budget estimates.

Division of Administrative Hearings Response:

Agree. Division staff will meet with the Department Controller, the State
Controller, and with our major clients to assess what needs to be done to
remedy any federal reimbursement issues. Division staff will also meet with
the Budget Officers of customer state agencies prior to the Fiscal Year 2002
figure-setting process to discuss appropriation needs for Fiscal Year 2002.
The Division will also continue to meet quarterly with budget staff of client
agencies throughout each fiscal year to ensure that the Division and its client
agencies communicate regularly about adjudication billing issues and hearing
trends that may affect appropriations.

The Division Reduced Billings to Client
Agencies by About $350,000

In addition to the questionable billings discussed above, we found that the Division
did not bill the Division of Workers' Compensation and HCPF for nearly $350,000
in services provided. Specifically, the Division did not bill Workers' Compensation
for about 3,700 hours, or $330,000. This represents 37 percent of the total hours
actually spent on Workers' Compensation activities. The Division did not bill HCPF
for about 200 hours, or more than $18,000. This represents 15 percent of the total
hours actually spent on HCPF activities.

In February 2000 the Director of the Division of Workers' Compensation sent a
memo to the Director of the Division of Administrative Hearings expressing concern
over the amount billed to Workers' Compensation during the first seven months of
the fiscal year. As of January 2000, with five months remaining in the fiscal year, the
Division had spent $1,121,600 of the $1,591,311 (70 percent) appropriated to
Workers' Compensation for administrative law services. From July 1999 to January
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2000, the Division billed Workers' Compensation, on average, $160,000 per month.
From February to June 2000, however, the Division billed Workers' Compensation
an average of about $110,000 per month while continuing to provide the same level
of service.

Similar memos were exchanged between the two directors in March 1999. At that
time, the Director of Administrative Hearings stated that the Division would not bill
Workers' Compensation for time spent on activities such as training, meetings,
quality assurance, and conferences with staff because they were not considered
"direct services." We found that the Division continued this billing practice into
Fiscal Year 2000. For example, as discussed later in this chapter, the Division only
billed the Division of Workers' Compensation for fewer than five hours of training
from January to June 2000. However, we found that the ALJs spent more than 50
hours in training sessions related to workers' compensation issues.

Future Budget Appropriations Will Be Insufficient

The Division's failure to accurately report the actual hours spent on and the costs
associated with providing administrative law services in Fiscal Year 2000 could
adversely impact future appropriations to the Division and its client agencies. This
is because, as we discussed earlier, the Joint Budget Committee relies upon the
number of administrative law hours used by client agencies in past years to determine
future appropriations to the Division and its client agencies. Because the Division
reduced the number of hours actually billed to client agencies, it is likely the JBC
will not appropriate a sufficient number of hours and funds to adequately meet the
administrative law needs of the client agencies.

This has been an ongoing problem. We reported similar issues in the 1997 audit and
recommended that the Division record all amounts billed to agencies on the State's
accounting system. In addition, in July 1998 the Office of the State Controller
instructed the Division to:

...record on COFRS the gross amount of billings for services provided
by [the Division]. To the extent that those billings exceed fixed
contract amounts, the Department should record on COFRS in a
contra revenue account the amount of the write downs. This
accounting treatment will ensure that the Department complies with
generally accepted accounting principles related to revenue
recognition for internal service operations.

The Division did not implement these instructions. This practice would ensure future
appropriations are based on accurate information.
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Recommendation No. 2:

The Division of Administrative Hearings should better manage its annual budget by:

a.

Conducting an assessment of the number of hours required for workers'
compensation issues and proposing changes in the amount appropriated to the
Division of Workers' Compensation based on the results of this assessment.

Improving how it monitors the amount of services provided to each client
agency compared with available funding.

Informing client agencies of potential budget shortfalls as soon as they are
discovered and recommending that client agencies request supplemental
appropriations if necessary.

Recording all amounts billed to client agencies on the State's accounting
system.

Division of Administrative Hearings Response:

a.

Agree. The Division began discussing appropriation issues with the
Division of Workers' Compensation in October 2000, and will continue
those discussions throughout the remainder of the fiscal year. Assessing
the appropriate number of hours required for Workers' Compensation
hearings will be a collaborative effort between the Division of Workers'
Compensation and the Division of Administrative Hearings based upon
an analysis of several factors, including the number of hearings, length of
time in hearing, length of time required for decision writing, and motions
processing.

Agree. The Division will monitor the amount of service provided to each
client agency and ensure that workload and billing fluctuations are
discussed with client agencies so that problems can be addressed
immediately as necessary.

Agree. The Division will inform client agencies of potential budget
shortfalls and will recommend that client agencies request supplemental
appropriations if necessary. The Division will also work proactively to
reduce or eliminate budget shortfalls by working closely with client
agencies to more accurately predict appropriation needs before
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appropriations are set by the Joint Budget Committee. The Division will
continue to identify and implement cost saving measures.

d. Agree. The Division will continue to record all amounts billed to client
agencies every month throughout each fiscal year.

Bills to Some Client Agencies Lack
Sufficient Detail

As discussed previously, the Division bills client agencies on a monthly basis for the
services it provides. Bills submitted to agencies include the number of hours charged
by each ALJ and paralegal for the various billing categories, such as decision writing
on the merits, file review, research, and conference with staff. In addition, Division
policy states that ALJs and paralegals must document case numbers for time spent
on HCPF cases due to federal tracking and reporting requirements. This information
is also documented for Regulatory Agencies cases.

We found, however, the bills submitted to Workers' Compensation and Human
Services do not provide the case number associated with the charges. Information
obtained from our review indicates that it may not be practical or provide any benefit
for case numbers associated with workers' compensation cases to be tracked. This
is due to the large number of workers' compensation cases heard by the Division.
Further, because the Division of Workers' Compensation is not a party to the actions,
it does not require the same level of detail needed by other agencies. Yet, this
information may be useful to Human Services because it or one of its agents is
always involved as a party in the cases. On several occasions Human Services
representatives have requested that the Division include case numbers in its billing
statements. According to these representatives, Division management stated that
they are unable to track this information in their billing system. As discussed above,
the Division's billing system is capable of documenting this information.

Although the Division's billing system is capable of documenting case numbers for
all agencies, Division management has chosen not to collect this information for
Human Services. Thus, Human Services is unable to track charges associated with
a particular case. This makes it difficult for agency representatives to monitor costs
and determine if any charges are inappropriate.
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Recommendation No. 3:
The Division of Administrative Hearings should establish and implement a policy

requiring that administrative law judges and paralegals specify case numbers when
they document the time spent on Human Services cases.

Division of Administrative Hearings Response:

Agree. The Division will immediately begin to include case numbers to
document time spent on Human Services cases.

The Division's Billing Approach for
Training Needs Revisions

As mentioned earlier, the Division bills client agencies for various activities
performed by ALJs and paralegals, including training. From January to June 2000
the Division billed client agencies more than $120,000 for training activities. The
Division billed Human Services nearly 50 percent of this amount. At the same time,
the Division billed Workers' Compensation, which receives about 50 percent of the
Division's total appropriations, less than 1 percent of the total amount billed for
training during this time period.

During the audit we reviewed the Division's training records for January to June
2000. We found that Division management sometimes charged client agencies for
training in order to increase billings to those agencies. As mentioned earlier, we
questioned whether 75 percent of the training hours billed during this time period
actually involved training activities. ~The Division was unable to provide
documentation showing that some type of training activity actually occurred for these
billed hours. As also discussed earlier, the Presiding Judge admitted that many of the
training hours he billed to client agencies did not actually involve training activities
but were used as a means to increase billings to Human Services.

We identified other problems with how the Division billed client agencies for
training activities during this time. Specifically:

* The Division did not treat all client agencies equitably with regard to the
number of hours billed for training activities. As discussed earlier, the
Division established an agreement with the Division of Workers'
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Compensation in March 1999 stating that it would not bill Workers'
Compensation for training and other administrative activities. As part of this
agreement the Division did not bill Workers' Compensation for more than 50
hours spent by ALJs at a Workers' Compensation training held in March
2000. However, we found that the Division did not establish a similar
agreement with its other client agencies. In fact, the Division billed the other
client agencies, including Human Services, HCPF, Regulatory Agencies,
Public Health and Environment, and the Secretary of State, for almost all of
the training hours charged by ALJs and paralegals between January and June
2000.

e The Division did not accurately bill for training sessions that covered
general subject matters. For example, the Division billed Regulatory
Agencies for an entire training session related to changes in the Colorado
Code of Judicial Conduct. The Division, however, did not bill any of the
other client agencies for this training. According to Division policy, ALJs
and paralegals should only bill client agencies for training activities that
directly relate to these agencies. The training session just mentioned did not
pertain to any specific client agency, and as a result, the Division should not
have billed any of the agencies for it. If the Division believes it is necessary
to bill for such training sessions, then it should evenly distribute the time
spent on these sessions among its major client agencies.

* Client agencies have little control over the number of hours the Division
bills them for training activities. We found that the Division did not
establish agreements with most of its client agencies with regard to the type
of agency-specific training it would provide or the number of hours it would
bill for these activities. Such agreements would have provided more
accountability with how the Division billed these agencies because agency
personnel would have been more aware of the types of training offered by the
Division. Further, such agreements would have either discouraged or
prevented abuses by the Division on billing for training activities that never
occurred.

Factoring Training Costs Into the Division's Overhead
Would Improve the Training Program

Continuous education of ALJs and paralegals is crucial in providing quality services
to client agencies. However, the Division's approach to training these staff members
does not always focus on improving the quality of these services. Rather, the
Division's focus is sometimes on generating enough revenue to cover its costs. This
approach diminishes the purpose and effectiveness of training activities. Further,
client agencies are not always benefitting from the training activities billed.
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One way to improve the Division's training program is to factor costs for training
activities into the Division's overhead. As mentioned earlier, overhead costs are
included in the Joint Budget Committee's calculation of the ALJ and paralegal rates
charged by the Division. Overhead consists of costs such as office space rentals,
utilities, and salaries for administrative staff. If training costs were built into the
overhead, the Division would not need to bill for time spent by ALJs and paralegals
on training activities. This would allow the Division to focus its training efforts more
on the needs of client agencies rather than on the Division's need to generate revenue.

To ensure accountability with this billing approach, the Division would need to create
a training plan each year that details the types of training that would be offered.
Further, the Division would need to specify the number of hours that would be
involved in these training activities. The Department's 1998 Management Review
recommended that the Division develop a formal and comprehensive training plan.
However, the Division has not created a plan to date.

We believe the Division should pursue this funding approach for its training
activities. However, until this funding approach is implemented, the Division should
change how it operates its training program, including how it bills client agencies for
training activities. The Division must ensure it equitably and accurately bills client
agencies for these activities.

Recommendation No. 4:

The Division of Administrative Hearings should submit a proposal to the Joint
Budget Committee for the Fiscal Year 2001-02 budget and each year thereafter
recommending that the costs of training activities be included as overhead in the rates
charged to client agencies. This proposal should include the total number of hours
that will be spent by ALJs, paralegals, and other Division staff on training each year
and the actual costs associated with these activities.

Division of Administrative Hearings Response:

Agree. The Division will submit a proposal to the Joint Budget Committee
for Fiscal Year 2002 rate setting and each year thereafter requesting that the
costs of training activities be included as overhead in the rates charged to
client agencies. The training plan will be developed with input from client
agencies.
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Recommendation No. 5:

Until Recommendation No. 4 is implemented, the Division of Administrative
Hearings should revise its approach for billing client agencies for training activities
so that it is more accurate. To accomplish this, the Division should:

a. Clearly define the activities that should be billed to training and how ALJs
and paralegals are to allocate their time for each training session.

b. Develop written agreements with its client agencies. These agreements
should detail the total number of hours for training activities that will be
billed to client agencies each year and what these training hours will include.

Division of Administrative Hearings Response:
a. Agree.

b. Agree. The Division will immediately begin to clarify to its staff what
activities should be billed to training and how time allocations should
occur. It will then begin to develop written agreements with client
agencies regarding what portion of the billings will include training
activities so that all parties know what portion of the monthly bills will
incorporate training activities. All attempts will be made to implement
these recommendations before the end of Fiscal Year 2001. No further
training activities will occur without written agreements.

Changes May Be Needed in the Division's
Funding Structure

As explained at the beginning of this chapter, client agencies receive appropriations
each year to purchase administrative law services from the Division. In Fiscal Year
2000, seven state agencies received appropriations to purchase a total 0o£ 34,361 hours
of administrative law services. As the following chart shows, Workers'
Compensation and Human Services were appropriated the largest number of hours
in Fiscal Year 2000.
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Hours Appropriated - Fiscal Year 2000

Workers' Compensation
17,145

Other
921

HCPF
2,317

Human Services
8,003

Regulatory Agencies
5,975

Source: Office of the State Auditor's analysis of Fiscal Year 2000
appropriation data.

[Note: "Other" includes the Departments of State, Education, and Public
Health and Environment.

The Division's Funding Structure Contributed to
Many of Its Problems

According to JBC staff, the Division's current funding structure was adopted to
improve accountability for administrative law services. Because client agencies
receive the actual appropriation, they control the services requested of and provided
by the Division. Overall, the funding structure does not encourage the Division to
be efficient and focus its resources on the areas where they are most needed. Instead,
the Division must direct its resources on the areas where funding is still available.
Problems directly or indirectly related to the funding structure include:

* The Division overbilled client agencies. As discussed earlier in this
chapter, the Division billed Human Services and Regulatory Agencies for
services they did not receive because these agencies still had funding
available.

* The Division did not bill client agencies for services they received. The
Division did not bill Workers' Compensation and HCPF for administrative
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law services that it provided, because these agencies no longer had funding
available.

* Division management inefficiently and inequitably distributed workload
among the ALJs. As discussed in Chapter 2, the Division assigned six ALJs
strictly to hearing Human Services cases in order to increase billings to
Human Services. The Human Services workload, however, did not support
the need for this many ALJs. Because there were not enough hearing
requests from Human Services, some ALJs "created" work that could be
billed to Human Services. At the same time, because of the heavy workers'
compensation caseload, the ALJs assigned to these cases were not able to
complete their decisions in a timely manner. In addition, the Division
Director instructed the ALJs assigned to Human Services not to assist the
ALJs assigned to workers' compensation.

* Division management did not fill ALJ and support staff positions. As
discussed in Chapter 2, when positions became open, management either did
not fill the positions at all or did not fill them in a timely manner in order to
reduce Division costs. As a result, the remaining staff were not able to keep
up with their responsibilities, and a huge backlog developed.

The Division Should Evaluate Alternative Funding
Structures

In addition to the problems discussed above, we identified problems with the funding
structure itself. Specifically, we found:

* Client agencies do not request supplemental appropriations when they
run out of funds. This is the biggest problem we found with the funding
structure. When a client agency spends its entire appropriation for
administrative law services, that agency is responsible for requesting a
supplemental appropriation to cover additional costs. The Division does not
have the authority to make this request. For many years the Division of
Workers' Compensation has used more administrative law hours and funds
than it has been appropriated. At the same time, Workers' Compensation
management have refused to request supplemental appropriations for
administrative law services.

* The State cannot control the number of workers' compensation cases
requiring hearing services. Unlike other client agencies, the Division of
Workers' Compensation is not a party to any of its cases. Either the claimant
or the employer/insurer decides whether a case will go to hearing. While the
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Division of Workers' Compensation controls the money paid for Division
services, it does not control the number of cases requiring those services.
This makes it difficult to accurately estimate workers' compensation caseload.

* The Division cannot always stop hearing cases because a client agency
is out of funding. By law, the Division must schedule workers'
compensation, Human Services, and HCPF hearings within certain time
frames. Therefore, the Division must continue to schedule hearings for these
types of cases, even though the agencies involved cannot pay for the services
provided.

We found many of these same problems in our 1997 audit of the Division. In
addition, we found similar types of problems in our January 1998 audit of the
Colorado Department of Law, which is funded similarly to the Division. In both
audits, we recommended that alternative funding structures be evaluated and
proposed to the Office of State Planning and Budgeting and the Joint Budget
Committee.

In August 2000 the Governor's Task Force on Civil Justice Reform issued a report
on the civil justice system in Colorado. This report addressed the issue of how
administrative adjudication services are provided in the State. The Task Force
recommended that all administrative law services in the State be consolidated into
one division. In addition, the Task Force suggested that each agency's current
administrative law services allocation be directly appropriated to the new division.
According to the Task Force, this funding structure would be more cost-effective and
would improve accountability.

Regardless of whether the Task Force recommendations are implemented, the
Division needs to research and evaluate alternative funding methods that would
address the current problems and ensure accountability. Possible funding alternatives
include:

* Using a pooled funding arrangement that would require agencies to
contribute funding to operate the Division based on a formula that
reflects historical usage and other key factors. A formula could be
developed, similar to the one currently used by the JBC, that estimates each
agency's contribution to the Division's operating expenses based on historical
usage, anticipated needs, and other factors. This money would then be
appropriated directly to the Division. Future agency contributions would be
adjusted each year on the basis of the previous year's actual expenditures and
other factors. Because funding for Division services currently comes from
so many sources, it would be important under this arrangement for Division
management to properly account for and monitor the amount of time spent
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on providing services to each agency. In addition to receiving funds from
each of its client agencies, another possibility is for the Division to receive
a small general fund appropriation that would give it flexibility to move some
funding where it is needed most. Even without the additional general funds,
however, this funding arrangement would allow the Division to request its
own supplemental appropriation if needed.

* Using only general funds to operate the Division. This approach would
simplify the system by eliminating the need to bill agencies. This would also
eliminate the buyer/seller relationship between the Division and its client
agencies. Moving to a general-funded division would not increase the State's
overall expenditures but would instead change the source of funds used to
support the administrative law services. Currently the Division receives a
majority of its funding from the Workers' Compensation Cash Fund.

The first option would allow the State to continue to fund the Division with various
types of funds, including cash and federal funds, and would require a minimal
amount of general funds.

Recommendation No. 6:

The Division of Administrative Hearings should work with the Office of State
Planning and Budgeting and the Joint Budget Committee to evaluate alternatives for
funding administrative law services. Alternatives should include, but not be limited
to, models that create a pooled funding arrangement and use only general funds to
operate the Division. On the basis of the findings from this evaluation, the Division
should determine the most cost-effective alternative and propose any necessary
changes to the Department of Personnel/General Support Services, the Office of State
Planning and Budgeting, and the Joint Budget Committee for Fiscal Year 2002-03.

Division of Administrative Hearings Response:

Agree. The Division will work with the Office of State Planning and
Budgeting and with the Joint Budget Committee to evaluate alternatives for
funding administrative law services. Once a model is identified that
encompasses both cost-effectiveness and accountability issues, the Division
will propose necessary changes to all parties for Fiscal Year 2003.
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Hearings Processes
Chapter 2

Background

As discussed in the Description section, the Divison of Adminigrative Hearings (the
Divison) provides adjudication servicesto more than 50 state departments, agencies, and
boards. These agencies include the Departments of Human Services, Regulatory
Agencies, Health Care Policy and Financing (HCPF), and the Divison of Workers
Compensation.  Section 8-47-101(3)(d)(11), C.R.S,, requires the Office of the State
Auditor to conduct a performance review of the adminigtrative law judges (ALJs) who
hear workers compensation casesin the Divison. The review must include:

* The time dapsed from the date of hearing until decisons are given by the
adminidrative law judges.

» Thetimedapsed from the point at which thefileis complete and the caseis ready
for order until the decision is given by the adminigtrative law judges.

* The number of decisions that are reversed upon gpped to the Industria Claim
Appeals Pandl and to the Court of Appedls.

*  Thenumber of cases assigned to each administrative law judge.

* The public perception of the quaity of the performance of the Divison of
Adminidrative Hearings with respect to matters arisng under the "Workers
Compensation Act of Colorado." Thisissueisdiscussed in Chapter 3.

We aso reviewed the same information for the other three mgor users of the Divison's
services—Human Services, HCPF, and Regulatory Agencies. Thehearings processesfor
esch of the Divison's mgor client agencies are summarized below. Because the process
is amilar for Human Services and HCPF, we combined our summary for these two
agencies. Throughout the report we separate workers compensation findings from our
findings for the other agencies.
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Workers Compensation

Under the Colorado Workers Compensation Act, when an individua suffers a work-
related injury and isnot satisfied with an insurance carrier or employer's decision regarding
benefits, that individud has the right to request a forma hearing before the Divison of
Adminigrative Hearings. Once an gpplication for hearing has been filed, the Divison must
schedule a hearing within 80 to 100 days. At the hearing, which is held before an ALJ,
parties present evidence supporting their pogtion in the case.  Once the hearing is
completed, the ALJhas 30 cdendar daysto complete awritten order. Thisorder decides
the issues discussed et the hearing. If the partiesinvolved in the hearing are not satisfied
with the ALJs decision, they have the right to gpped the decison to the Industrid Claim
Appeals Panel (ICAP) and possibly the Colorado Court of Appeals.

Human Services/ Health Care Policy and Financing

In addition to workers compensation issues, the Divison aso hears cases for the
Departments of Human Servicesand HCPF. These casesinclude disputes over the denia
of or changes in benefits, such as food stamps, Colorado Works, and Medicaid. In
addition, individuals whose names are going to be placed or have been placed on the
State's Centrd Regidry for child abuse can request a hearing. In Human Services and
HCPF cases, partieswho are not satisfied with the county's or Sate officid'sdecision have
the right to request a hearing before the Division. Generaly, the Divison must hold a
hearing within 90 days from the date of application. Depending on the type of case, the
ALJ has between 20 and 60 days to issue a decision once the hearing is completed.
Following the issuance of the AL Js decision, agency representatives review the decison
to evduate its appropriateness. These agency representatives then issue a find agency
decison, which affirms, reverses, or sends back the ALJs decison. The final agency
decision can be appealed first at the digtrict court level and then to the Colorado Court of

Appedls.
Regulatory Agencies

The Divison aso hears casesfor the Department of Regulatory Agencies, which typicdly
involve a dispute between adate licensng board and an individua holding or gpplying for
aprofessiond license. In some of these casesthe licensing board is seeking adisciplinary
actionagaing alicensed individud. In other casesindividualsbring actionsagainst aboard
for not granting them alicense. Thelicensing board or theindividua may request ahearing
before the Divison if the matter cannot be settled among the parties. The Divison must
hold the hearing within 90 days from the date of gpplication. The ALJ must then issue a
decigon within 60 days from the completion of the hearing. Smilarly to Human Services



Report of The Colorado State Auditor 33

and HCPF, the respective licensing board reviewsthe ALJsdecison. Onthebassof the
review, the board issues afina agency decison that affirms, reverses, or sends back the
ALJs decison. The fina agency decision can be appealed to the Colorado Court of

Appeds.

Hearings Are Not Scheduled Within
Required Time Frames

We found the Divison did not hold hearings for its four mgor dient agencies within the
time requirements. Participants to our public perception survey commented onthisissue
in their survey responses. Although the participants rated the Division in the acceptable
range for itstimeliness of hearings, the average survey ratings were at the low end of that
range. Many participants aso wrote comments regarding time delays in scheduling
hearings. Thisissueisdiscussed in more detail in Chapter 3.

The Workers Compensation Act requires the Divison to set hearings within 80 to 100
days after an application for hearing is submitted. In certain cases an ALJ may grant an
extension of 60 days (e.g., permanent totd disability isaleged). Inal other casesan ALJ
may grant a20-day extension if "good cause’ is shown.

We found the Division did not hold many of itsworkers compensation hearings withinthe
statutory time requirements. Sixty-three percent (913 out of 1,438 cases) of the hearings
hed inFisca Y ear 2000 were not held within the 100-day statutory time requirement. For
some of these cases an ALJ may have granted the parties a 20- or 60-day continuance.
However, due to a lack of information we were unable to determine how often this
occurred. Therefore, we aso looked at the number of hearings that exceeded the 120-
and 160-day time requirements. We found that 24 percent (339 cases) of the hearings
exceeded the 120-day time requirement and 10 percent (150 cases) exceeded the 160-
day requirement.

The number of days from gpplication to hearing ranged from 34 to 337. Asthefollowing
table shows, the average number of days from application to hearing increased from 89.3
daysin Fiscal Year 1996 to 112 daysin Fisca Year 2000. Thisis an increase of about
25 percent.
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Scheduling of Workers Compensation Hearings I

Fiscal Average Number of Days
Y ear From Application ToHearing | Percent Increase

1992 81.2 NA
1996 89.3 10.0%
2000 112.0 25.0%

Sour ce: Office of the State Auditor's analysis of information provided by the
Divisions of Administrative Hearings and Workers' Compensation.

The Division Held About 86 Percent of Other
Agencies Hearings Within Time Requirements

In most cases the time requirement for the number of days from gpplication to hearing for
the other agencies is 90 days. Overall, we found the Divison held about 86 percent
(1,392 cases) of the hearingsfor Human Services, HCPF, and Regulatory Agencieswithin
the required time limits.

We dso determined the average number of days from application to hearing for each of
the other agencies. As the following table shows, the average number of days from
goplication to hearing for Regulatory Agencies exceeded the 90-day time requirement.
The actua number of daysfrom gpplication to hearing ranged from 5to 318 for the Human
Services, HCPF, and Regulatory Agencies.

Scheduling of Other Agencies Hearings
Fiscal Year 2000

Average Number of Range of Days
Days From Application )
Agency ToHearing L ow High
Human Services 58 5 269
HCPF 51 16 318
Regulatory Agencies 95 22 247
Sour ce: Office of the State Auditor's analysis of information provided by the Division of
Administrative Hearings.
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Untimely Hearings Can Have M any Negative
| mpacts

Whenthe Divison failsto conduct hearingsin atimely manner, the partiesinvolved can be
negativey affected. For most Divison of Workers Compensation, Human Services, and
HCPF cases, individuals request a hearing because they are not satisfied with the amount
of benefits they have been granted or awarded. These individuas must wait until after the
hearing to have their cases resolved and to determine the amount of benefits they will
receive. Because many of the individuds involved in these types of cases have limited
resources, delaysin conducting hearingsmay haveasgnificant impact ontheir financia and
medica well-being. Inaddition, by not conducting hearingsinatimey manner, theDivison
may prevent Human Services and HCPF from issuing final agency decisionswithin federa
time requirements.

For Regulatory Agencies cases, untimely hearings can adversdy affect the generd public
and the individuds involved in the cases. For example, in a Regulatory Agencies case
invalving amedica license, the physician may bedlowed to continue to practice medicine.
Until a decision is issued, the physician's actions that resulted in the accusations could
continue. Conversdly, aphysician'sbusiness may be harmed in caseswhere therespective
board wrongly suspended or revoked the license prior to the hearing.

Management's Decisions Have Caused Scheduling | ssues

A lack of trained adminidtrative staff contributed to many of the problems we identified
related to the scheduling of hearings. Docketing staff are responsible for scheduling all
hearing requestsreceived by the Division. Over the past two years, however, the Divison
experienced an 81 percent turnover ratein adminigrative saff. During thistime period 10
out of the Divison's 12.4 adminidrative FTE |eft ther postions. A large number of these
gaff members had been with the Division for many years and had extensve knowledge of
their roles and respongbilities. We found that Divison management did not promptly fill
these vacancies. On average, management took 13 monthstofill each of these positions.
Management stated that they did not immediatdly fill these positions because they wanted
to reduce Division cods to meet budget requirements. According to management,
however, temporary employeeswere used tofill someof these positions. Additiondly, we
found the Divison used the funding associated with three positions to pay the Divison
Director's salary during 1999. At the time of our audit these three positions were il
vacant. In addition, when management hired new adminigtrative aff, they did not provide
adequate training on the respongibilities associated with the positions. Therefore, many
new daff were unsure of ther respongbilities and how to adequatdy fulfill them.
Management's failure to immediately fill vacancies and properly train new staff led to a
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large backlog in the docketing section. In addition to the staffing issues, we found that
Divisonmanagement have not routingly monitored thetimeliness of hearingsto ensuretime
requirements are met.

Recommendation No. 7:

The Divison of Adminigtrative Hearings should improve timeiness of hearings by:

a. Providing training to support staff on how to schedule hearings.

b.

Clarifying support saff respongbilities with regard to scheduling hearings.

Ensuring that dl support saff postions arefilled in atimely manner.

Devdoping and implementing a plan to diminate any backlogs in the scheduling
Pprocess.

Deveoping and implementing a system for periodically monitoring the timeliness
of hearings.

Divison of Administrative Hearings Response;

a

Agree. The Divison has begun a training program to expand support staff
knowledge in how to schedule hearings in Human Services and Hedlth Care
Policy and Financing cases, and will expand those effortsin al cases.

Agree. TheDivisonwill develop written documentation thet clarifies support
deff responghilities regarding scheduling hearings.  Specific performance
standards will be developed and implemented that track timeliness of
scheduling hearings by support saff once they are fully trained in the
processes.

Agree. The Divison began filling vacant support staff positions in October
2000 and will continue to do so until Al postions arefilled.

Agree. The Divison will devdop and implement a plan to diminae any
backlogs in the scheduling process.

Agree. The Divison will develop and implement a system for periodicaly
monitoring the timeliness of hearings.
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The Division Does Not |ssue Decisions
Within the Statutory Time Requirements

We found the Division does not issue decisonsfor itsfour mgor client agencieswithinthe
required time frames. In April 2000, House Bill 00-1180 was signed by the Governor.
ThisBill changed the time requirements for issuing workers compensation adminigretive
law decisons. The Divison can no longer issue summary ordersbut isinstead required to
issue specific findings within 30 calendar days from the date of the hearing. Prior to the
Bill's passage, the Division was required to issue summary orderswithin 15 working days
after the date of the hearing. At the parties reques, the Divison was required to issue
specific findingswithin 25 working daysafter the date of request. Specific findingsprovide
more detail on the ALJs findings than the summary order.

Overdl, wefound that the Divison's AL Jsdid not issue 26 percent (248 decisons) of their
workers compensation decisionswithintherequired timeframesin Fisca Y ear 2000. The
number of days from hearing to decison ranged from 1 to 133. As the following table
shows, the average number of days from hearing to decision has increased about 75
percent since Fiscal Year 1996, from 7.5 working days in Fiscal Year 1996 to 13.1
working daysin Fisca Y ear 2000. Sincethe passage of House Bill 00-1180, the Division
has taken an average of 31 calendar days to issue decisons. This average exceeds the
gatutory requirement by one day.

Timeliness of Workers Compensation Decisions I

Average Number of Days | Percent Change From
From Hearing Prior TimePeriod
TimePeriod To Decision
Fiscd Year 1992 9.6 Working Days NA
Fiscal Year 1996 7.5 Working Days -21.9%
Fisca 7/99 - 4/00 13.1 Working Days 74.7%
Year
2000 5/00 - 6/00* 31 Caendar Days NA
Sour ce; Office of the State Auditor's analysis of information provided by the Divisions of
Administrative Hearings and Workers' Compensation.
*Thisinformation reflects the changes made with HB 00-1180.
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The following table reflects the average number of working daysto issue asummary order
for each ALJ during Fiscd Year 2000. The average number of working days to issue
summary orders ranged from alow of 3to ahigh of 49. Eight AL Js (38 percent) did not
meet the 15-working-day requirement. In addition, the table shows the number of
decisonsissued by each ALJ that exceeded the statutory time requirements. A total of
twenty-one AL Js heard workers compensation casesfor the Divison during Fiscd Y ear
2000. Due to scheduling assgnments, not dl ALJs heard dl types of cases during the
year. Some contract ALJs only heard certain types of cases. We assigned a random
number to each ALJ that is used in the tables throughout this report.
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Timeliness of ALJ
Workers Compensation Decisions
Decisions Not Meeting Time
Requirements
Average Number of Working
ALJID Daysto Issue Summary Per centage of
# Orders Number Total Issued by
(15-working-day requirement)
ALJ
17 3 2 2.6%
14 7 6 11.8%
20 7 11 9.7%
2 7 5 9.4%
3 10 4 21.1%
12 11 9 18.0%
21 11 0 0.0%
13 12 9 25.7%
9 13 3 15.0%
16 13 10 7.1%
8 14 2 25.0%
10 15 9 64.3%
18 15 18 30.0%
5 16 14 31.8%
7 18 9 37.5%
1 18 38 56.7%
15 18 25 47.2%
6 21 24 60.0%
19 21 7 30.0%
4 25 A 75.6%
11 49 9 81.8%
Sour ce: Office of the State Auditor's analysis of information provided by the Divisions of
Administrative Hearings and Workers' Compensation.
Note:  Thistable does not include data on decisions issued after the passage of HB 00-1180
because the data are not available for individual ALJs.
Note: A total of 21 AL Jsissued workers' compensation decisionsin Fiscal Y ear 2000.
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The Division Issued About 90 Percent of Other
Agencies Decisions Within Time Requirements

As we discussed at the beginning of this chapter, the Divison's time requirements for
issuing decisons for the other agencies varies depending on the type of case. Thesetime
requirements may be established by federa or state law, the Colorado Code of
Regulations, or Divison policy. The following table shows the time requirements for
Human Services, HCPF, and Regulatory Agencies. For Human Services and HCPF
cases we used the 60-day time requirement for analysis because the data provided by the
Divison did not specify case type, but only that it was a Human Services or HCPF case.

Time Limitsfor Other Agencies Decisions
Fiscal Year 2000

Required Number of
DaysFrom Hearing To
Agency Case Type Decision
Food Stamps - Benefits 20
Public Assistance 20
Human Services Foster and Day Care 60
Subsidized Adoption 60
Centra Registry 60
Medicad - Recipient Appeds 20
HCPF Medicaid - Provider Appedis 60
Regulatory Agencies All types 60

Sour ce: Office of the State Auditor's analysis of federal and state law, Colorado Code of
Regulations, and Division of Administrative Hearings policy.
* Public Assistance consists of cases such as Colorado Works, Old Age Pension, Aid to
Needy Disabled, and Low Income Energy Assistance.

Ovedl, wefound that the Divison's AL Jsissued about 90 percent (668 decisions) of their
decisons for other agencies within the required time limits. Asthe following table shows,
the number of daysfrom hearing to decision ranged from 1 to 249 for the various agencies.
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Average Number of
Working Days From

Timeliness of Other Agencies Decisions
Fiscal Year 2000

Range of Days

Agency Hearing To Decision Low High
Human Services 24 1 249
HCPF 28 1 231
Regulatory Agencies 48 1 162

Sour ce: Office of the State Auditor's analysis of information provided by the Division of
Administrative Heari ngs.

The following table reflects the average number of working daysfrom hearing to decision
for each ALJ during Fisca Year 2000. The average number of working daysto issue a
decison ranged from alow of 6to ahigh of 88. Two AL Js (10 percent) did not meet the

60-working-day requirement for issuing decisons.
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Timeliness of ALJ Decisionsfor Other Agencies

Decisions Not Meeting Time
Requirements
Average Number of
Working Daysto Per centage of Total
ALJID # Decisions Number Issued by ALJ
23 6 0 0.0%
9 6 0 0.0%
22 6 0 0.0%
14 12 1 1.6%
3 19 1 1.7%
17 21 2 3.8%
1 22 1 10.0%
19 22 2 9.1%
5 22 1 5.6%
16 22 0 0.0%
18 25 6 9.5%
12 25 2 10.0%
2 26 3 23.1%
13 32 3 16.7%
6 33 2 11.1%
4 A 5 16.7%
7 36 5 14.7%
20 38 2 15.4%
15 38 3 17.6%
8 69 1 33.3%
11 88 5 62.5%

Sour ce: Office of the State Auditor's analysis of information provided by the Division of

Note:

Administrative Hearings.

A total of 21 AL Jsissued other agency decisions during Fiscal Y ear 2000.
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Untimely Decisions Are a Result of Management's
Actions

The Divison'sfalureto issue decisonsin atimely manner can negetively affect the parties
involved. As discussed in Chapter 3, public perception survey participants rated the
Divison'stimdiness of decisons the lowest of dl the survey factors. Althoughthe overal
average rating for this factor was at the low end of the acceptable range, survey
participants from three of the Divison's four largest client agencies rated the Divison's
timeliness in issuing decisons as unacceptable.

Asmentioned previoudy, individuasinvolved inmog Division of Workers Compensztion,
Human Services, and HCPF cases must wait until a decison isissued to have their case
resolved and to determine the amount of benefits they will recalve. Because many of the
individuds involved in these cases have limited resources, delays in issuing decisions may
have a sgnificant impact on therr financid and medicd well-being. For Regulatory
Agencies cases where the individua has been wrongly accused, that person's business or
employment opportunities may be jeopardized. Inaddition, whenthe Divison'sALJsdo
not issue timely decisions, they prevent Human Services and HCPF from issuing find
agency decisons within federd time requirements.

Asdiscussed later in this chapter, management's decisionsrelated to workload distribution
adversdy affected the timeliness of decisons. From February to June 2000, Divison
management decided to temporarily suspend full rotation and assign six ALJs gtrictly to
Human Services and HCPF cases due to budget issues. During this time, however, the
Divison did not reduce the number of workers compensation hearings it scheduled.
Therefore, theworkers compensation workload for the AL Jswho continued to hear these
cas=s increased sgnificantly. Because of the increased workload, the ALJs were unable
to meet time requirements for issuing decisons. As a result, these ALJs developed a
backlog of cases waiting for decisons to be completed.

We believe the Presding Judge could have helped to manage and reduce this backlog.
According to the Presiding Judge, he began actively monitoring thetimeliness of the ALJs
decisons during the last few months of Fisca Year 2000. We believe, however, that he
should have begun monitoring timeliness when the workload changes were made. This
could have prevented the backlog in caseswaiting for adecison to beissued. Inaddition,
the Presiding Judge should have spent lesstime on Division wide adminigtrative tasks and
more time on the direct supervision of the ALJs and on hearing cases.
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Recommendation No. 8:

The Divison of Adminigrative Hearings should improvetimdinessinissuing decisonsby:

a

Evauating the current docketing system to determine if changesare needed inthe
number of hearings scheduled for each ALJ.

Deveoping and implementing a plan to diminate any backlogs resulting from
scheduling problems.

Continuing to routindy monitor the timeliness of decisions to ensure time
requirements are being met.

Reingating timeliness of decisons as afactor on ALJ performance evaudtions,

Revisng the Presiding Judge's responsbilities so that more time is spent on
adminigrative duties directly related to the supervision of the AL Jsand on hearing
Cases.

Divison of Administrative Hearings Response:

a. Agree. The Divisonhasdready begun meeting with judges and docket saff
to discuss methods of more equitable distribution of workload to ensure that
al decidons areissued timely.

b. Agree. The Divison hasimplemented a plan to diminate backlogs resulting
from scheduling problems. This plan was developed with input from judges,
docket staff, client agencies, and user groups. The god of this plan isto
eliminate the backlog of decisons by May 2001.

C. Agree. The Divison will continue to monitor the timeliness of decisons to
ensure time requirements are being met.

d. Agree. The Divison will reindate timeliness of decisons as afactor on ALJ
performance plans during the Spring 2001.
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e. Agree. Once anew Divison Director is hired and is familiar with Divison
activities, the Divison will review not only the Presding Judges
respongibilities, but the functions and duties of al key postions as well.

Changesin Workload Distribution Have
Resulted in I nefficiencies

Asdiscussedin the Description section, the Department of Personnd/GSSreorganized the
Divisonfallowing its 1998 management review. Aspart of the reorganization, the Divison
implemented the full rotation of ALJs. Before the reorganization Divison management
permanently assigned AL Jsto specific subject matters, such asworkers compensation or
Human Services HCPF cases. Uponthe Divison'sinitid implementation of rotation, ALJs
heard dl typesof cases. Management no longer assigned AL Jsto specific subject matters.
In February 2000, however, management abandoned full rotation and assigned ALJs to
specific subject matters due to budget congtraints.

During our review of the Divison and its reorganization, we found that efficiency has not
increased as a result of the changes. As discussed in the next sections, management's
approach to implementing rotation resulted in ingppropriate and inequitable workload
digtribution, problems with timdliness of decisions, and incressed codts.

The Number of Workers Compensation Hearings
Has Decr eased

Workers compensation hearings are formd lega proceedings in which dl parties may
present evidence, including documents and sworn testimony of witnesses. A hearing
providesaformal way to decideworkers compensation claim disputesthat arise between
employees, insurance cariers, and employers. Such disputes usudly involve issues of
lidhility, insurance coverage, and benefits. Most partiestoworkers compensation hearings
are represented by an attorney.

The Divison conducts two types of workers compensation hearings.

C Merit Hearings are hearings in which witnesses are sworn in and testimony is
taken. These hearings are the longer of the two types. Merit hearings take, on
average, 2.6 hours and result in one or more merit decisons. Merit hearings
require an gpplication by one of the parties.
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C Procedural Hearings are hearings for procedura mattersinwhich no witnesses
are sworn.  These are usudly brief and include such matters as motions to
continue. Procedura hearings take an average of 7 minutes and result in one or
more procedura decisons. Procedura hearings do not require aseparate hearing
goplication.

The Divisionreported that it held atota of 2,865 workers compensation hearingsin Fisca
Y ear 2000, a decrease of about 50 percent from Fisca Y ear 1996. Inour 1997 audit we
reported asmilar decrease in the number of hearings held by the Divison. Asdiscussed
in Chapter 4, Divison management attribute this decrease to an increase in case
complexity. According to management, multipleissuesare now included inasingle hearing
rather than holding separate hearings for each issue. The Divison, however, could not
provide us with documentation to support this clam. The following table compares the
number of cases docketed, hearings held, and decisionsissued in Fiscd Years 1996 and
2000.

Workers Compensation Hearings I
Fiscal Year 1996 | Fiscal Year 2000 | Percent Change

Cases Docketed 11,426 12,039 5.4%
Hearings Held 5,682 2,865 -49.6%

Merit 2,117 1,325 -37.4%

Procedural 3,565 1,540 -56.8%
Decisions I ssued 11,680 11,866 1.6%

Merit 4,246 2,099 -50.6%

Procedura 7,434 9,767 31.4%
Sour ce: Division of Administrative Hearings data.

The number of workers compensation hearings held by each ALJin Fisca Year 2000
varied greatly. In addition to management's decisions related to workload distribution,
there are other reasonsfor thisdisparity. Specificaly, some ALJsworked for the Divison
onacontract basis and only heard alimited number of cases. Other ALJsheard asmdler
number of cases because they were not employed at the Divison for the entire year. As
the following table shows, the number of hearings held by each ALJ ranged from 15 to
280.
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I Workers Compensation Workload by ALJ

Number of Per cent of Total Workers
ALJID # Hearings Compensation Hearings
8 15 0.7%
10 25 1.1%
21 36 1.6%
9 39 1.8%
11 42 1.9%
19 59 2.7%
3 63 2.8%
7 64 2.9%
4 838 4.0%
14 95 4.3%
13 97 4.4%
18 102 4.6%
17 116 5.2%
2 121 5.4%
15 128 5.8%
12 128 5.8%
6 130 5.8%
5 145 6.5%
1 219 9.8%
16 232 10.4%
20 280 12.6%
Sour ce: Office of the State Auditor's analysis of Division of
Administrative Hearings data.
Note: A total of 21 ALJs heard workers compensation cases during
Fiscal Y ear 2000.
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Number of Other Agencies Hearings Held by Each
ALJ Varies Greatly

The Divison reported that it held atotal of 907 other agency hearingsin Fisca Y ear 2000,
of which 97 percent were merit hearings. During thissame time period the Divison issued
2,144 decisions. Thefollowing table showsthe number of cases docketed, hearingsheld,
and decisonsissued by the Division for the other agenciesin Fiscal Year 2000. We do
not have comparative data from previous years.

Other Agencies Hearings
Fiscal Year 2000

Human Regulatory
Services HCPF Agencies | Other* Total
Cases Docketed 909 413 177 110 1,609
Hearings Held 582 239 32 4 907
Merit 569 233 30 50 882
Procedural 13 6 2 4 25
Decisions | ssued 1424 532 137 51 2,144
Merit 968 391 44 19 1422
Procedural 456 141 93 32 722
Sour ce: Division of Administrative Hearings data.
*"Other" includes the Departments of State, Education, and Public Health and
Environment.

Aswithworkers compensation, the number of other agencies hearings held by each ALJ
during Fisca Year 2000 varied grestly. The reasons for this disparity are the same as
those listed for workers compensation. Thefollowing table showsthe number of hearings
held by each ALJfor each of the other agencies.
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Other AgenciesWorkload by ALJ
Number of Hearings
Per cent of Total
ALJID | Human Regulatory Other Hearings

# Services | HCPF Agencies Other *
23 0 1 0 0 0.1%
22 0 0 2 2 0.4%
8 3 3 1 0 0.7%
11 6 7 0 0 1.4%
3 8 7 6 0 2.2%

9 10 10 0 0 2.1%

1 13 10 1 0 2.5%

2 14 7 13 1 3.6%
20 18 8 12 3 4.3%
13 19 12 15 3 5.1%
16 20 9 0 0 3.0%
12 24 10 10 2 4.8%
19 26 15 0 2 4.5%
15 27 11 11 4 5.5%

7 27 13 10 1 5.3%
5 30 8 8 4 5.2%

6 46 13 4 3 6.9%
4 51 12 1 1 6.8%
17 76 22 4 2 10.8%
14 79 42 7 0 13.3%
18 81 29 1 0 11.6%

Sour ce: Office of the State Auditor's analysis of Division of Administrative Hearings data.
"Other" includes the Departments of State, Education, and Public Health and
Environment.
Note: A total of 21 AL Js heard other agency cases during Fiscal Y ear 2000.
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Workers Compensation Docket Days Have
| ncreased

In addition to the number of hearings held and decisions issued, another way to measure
workload is to look at the total number of docket days scheduled during the year. In
Fisca Year 2000 the Divison scheduled atotd of 2,158 docket days. SinceFisca Year
1996 the average number of workers compensation docket days scheduled per month has
risen from 70 days to 112 days, an increase of 60 percent. As discussed later in this
chapter, this is due to management's decision to increase the number of days each week
hearings are scheduled. Asthe following table shows, workers compensation accounted
for over 62 percent of the total days docketed for the Division in Fiscal Year 2000.
During this same time period the Divison of Workers Compensation accounted for only
50 percent of the Divison's budget.

Subject-Matter Workload Comparison by Docket Days
Fiscal Year 2000

Workers Human Regulatory
Compensatio Services/ Agencies/ Total
n HCPF Other
Docket Days 1,346 538 274 2,158
Percent of Total 62.4% 24.9% 12.7% 100.0%
Docket Days

Sour ce: Office of the State Auditor's analysis of Division of Administrative Hearings data.

Wedso reviewed and evaluated thetotal number of docket days scheduled for each ALJ
during Fisca Y ear 2000. We combined all docket days assigned to the AL Js, regardless
of the casetype. We used this methodology because we wanted to determine each ALJs
tota workload. The Divison scheduled each ALJ an average of 11.3 docket days per
month. Asthefollowing table shows, the number of docket days scheduled for eech ALJ
per month ranged from 3.2 to 14.2 per FTE. Generdly, we found that part-time ALJs
were docketed for more days than full-time AL Js.
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ALJ Docket Days

ALJID # Average Monthly Docket Days
22 3.2
10 5.6
11 5.8
21 7.0
10.0
10.0
18 10.3
104
4 104
16 10.9
17 11.0
14 11.0
11.3
11.6
11.7
20 11.9
23 12.0
15 12.2
7 12.6
12.7
3 12.8
13 131
19 14.2
Sour ce: Office of the State Auditor's analysis of
Division of Administrative Hearings data.
Note:  For comparison purposes, we adjusted our
calculations so that the average number of
daysfor each AL Jreflects afull-time schedule.
Thisis because some AL Jswork part-time.
Note: A total of 23 ALJs heard casesin Fiscal Y ear
2000.
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For workers compensation specificdly, the number of docket days scheduled for each
ALJ has adso increased since Fiscal Year 1996. In Fisca Year 1996 the Divison
scheduled approximately 70 docket days per month for the 8.7 FTE assigned to workers
compensation hearings. Therefore, the Divison scheduled each ALJ an average of 8
workers compensation docket days per month. In Fiscal Year 2000, however, the 21
AL Jswho heard workers compensation caseswere scheduled an averageof 11.3 docket
days per month. Thisisa4l percent increase in the number of workers compensation
docket days scheduled for each ALJ. At the same time, the number of workers
compensation merit hearings held each docket day has decreased 66 percent since Fiscal
Year 1996. In Fiscd Year 2000 the Divison held one merit hearing per docket day
compared with amost three merit hearings per docket day in Fisca Y ear 1996.

Workload Changes Resulted in Poor Customer
Service and Increased Costs

Divisonmanagement's decis ons regarding workload ass gnments primarily contributed to
the problemsidentified earlier in this chapter related to untimely decisons. Because of the
heavy docket schedule for many AL Js, they were unable to complete their decisonsina
timdy manner. For example, the ALJwith the highest average number of docket days per
month (14.2 docket days per month) was scheduled on the bench 70 percent of her time.
Thet left only 30 percent of her time each month to complete decisons. According to the
ALJs, for every day spent in hearing, one to two days of non-hearing time is generdly
needed to complete and i ssue decisions. With the heavy workload assigned to many of the
ALJ, it wasimpossble for themto issue ther decisonswithin thetime requirements. As
aresult, the Divison's customer service decreased sSgnificantly. Many of the responsesto
our public perception survey (discussed in Chapter 3) indicated the public's dissatisfaction
with the timeliness of the Division's decisons. As mentioned in Chapter 1, the ALJs
assigned to workers compensation cases from February to June 2000 tended to havethe
heaviest workloads. Many of the AL Js assigned to Human Services/HCPF cases stated
they did not have enough work to keep them busy. They would “create” work that could
be billed to Human Services.

Inaddition to customer service problems, the workload changes aso resulted inincreased
costs for some client agencies. The number of hours spent on workers compensation
activitiesincreased by 19 percent, or 3,262 hours, since Fisca Year 1999. Applying the
Fisca Year 2000 ALJ hourly billing rate of $103.82, Divison costs increased by about
$340,000 over this one-year time period. Improved workload management could help
to reduce Divison cogs.
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The Division's Docketing Process Has Caused
Many Problems

The Divison's reorganization included changes in its docketing process. Prior to the
reorganization the Divison scheduled workers compensation hearings on Tuesdays,
Wednesdays, and Thursdays. Mondays and Fridays were used to reschedule hearings
that had been continued due to lack of time. After the reorganization, in an attempt to
improve customer service, management decided to schedule workers compensation
hearings on Monday through Thursday. Although these changesincreased the number of
days hearingswere scheduled, it a so contributed to a 75 percent increaseinthetime ALJs
took to issue decisons.

Another factor affecting workload and the docketing process was the implementation of
the backup judge system. Because of the nature of the judicid process, many cases that
are scheduled for hearing settle before the actua hearing date. When this occurs and the
Divisonisnot notified, the courtroom assigned to the casewill beleft vacant and the ALJs
services will not be utilized. Because of this practice, the Divison schedules multiple
hearings for the same ALJ a the same time. As part of the reorganization, the Divison
implemented the backup judge system as a way of ensuring that a case scheduled for
hearing would not be "bumped" to another day. Under this system, each day management
assigned aspecific ALJ backup judgeduties. ThisALJwasthen called uponto hear any
cases that were not specificaly assigned to another judge.

Although the backup judge system was implemented as a means of improving customer
service, Divison management did not fully consider the workload implications associated
withthesystem. Docketing staff use aformulato determinethe number of daysevery ALJ
should be docketed each month. Thisformula, however, did not consider thedaysan ALJ
wasassigned backup judgeduty. Therefore, AL Jswereoften assigned backup judge duty
in addition to their full regular workload. This practice aso reduced the amount of time
AL Js had to complete decisons. Asaresult, the timeliness of decisions was impacted.

Fndly, workload changes resulting from the subject-matter rotation of the ALJs also
affected the efficiency and cost-effectiveness of services provided by the Divison. The
Divison implemented rotation without a clear and defined plan for applying it and for
measuring itseffectiveness. In February 2000 Division management redlized thet workers
compensation costs had increased as a result of rotation. At the same time, the Division
had not billed Human Services enough to cover the Divison's expenses. As a result,
management decided to temporarily suspend subject-matter rotation and assign ALJsto
gpecific subject matters. As previousy mentioned, the workload for ALJs assigned to
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workers compensation became unmanagesble, while many of the ALJs assigned to
Human Services and HCPF cases did not have enough work to keep them busy.

Although the ALJs knowledge of other subject matters has increased since the
reorganization, the Divis on'sefficiency and cost-effectivenesshasdecreased. TheDivison
needs to evauate its docketing process and determine what changes are necessary to
increase efficiency and customer service, and at the same time decrease codts.

Recommendation No. 9:

The Division of Adminigrative Hearingsshould improve how it assgnscasesand schedules
hearingsfor ALJs by:

a. Devedoping and implementing aclear and defined plan for gpplying subject-matter
rotation and for measuring its effectiveness.  This may incdlude implementing
rotation on a 6- to 12- month cycle.

b. Modifying its docketing process to ensure docket days are appropriately
digtributed among AL Js. Thismay include decreasing the number of docket days
workers compensation hearings are scheduled.

c. Providing training to docketing staff on the modifications made to the docketing
process.

Divison of Administrative Hearings Response:

a Agree TheDivison will develop and implement aclear and defined rotation
plan, including measurement factors to evauate its effectiveness.

b. Agree. The Divison began modifying its docketing process in November
2000 to ensure docket days are gppropriately distributed among ALJs. The
Dividon now uses data obtained from prior months actua hearing numbersto
determine future docket days for each individua ALJ. The number of
decisons each judge has pending is aso taken into account when assigning
future dockets to ensure that abalance is struck between timely hearings and
timely decidons.

c. Agree. The Divison trains the docket staff on modifications to the docket
process as modifications are implemented; however, the training is usudly
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verbal and does not dways include written ingructions. The Divison will
begin indluding written indructions for any training that is required when
modifications to the docketing process occur.

The Divison Should Explore Optionsfor
Recording Hearings

The Divison primarily usescourt reportersto record workers compensation hearings. For
Fiscd Year 2000 the Division was appropriated $300,000 and 5.3 FTE for court
reporters. The Divison employed atotal of six court reporters, four in Denver, one in
Colorado Springs, and onein Grand Junction. Most of these reporterswerelessthan full-
time state employees. These reporters are responsible for recording the hearings as well
as producing written transcripts when requested by the parties. The court reporters
sdaries are based upon the time they spend in the courtroom recording hearings.
Preparation of transcripts, however, is completed on the court reporters own time. The
Divison doesnot pay for thisservice. Instead, the party requesting the transcript paysthe
reporter directly for the transcript. State statute requires that transcripts for workers
compensation hearings be completed within 25 working days from the date of request.

We found that court reportersdid not complete workers compensation transcriptswithin
the statutory timerequirements. Specificaly, nearly 90 percent of thetranscriptsrequested
in Fisca Year 2000 were not completed within the required time limits. As of July 20,
2000, court reporters had completed 133 (32 percent) of the 413 transcripts requested
during Fiscd Year 2000. The remaining transcripts (280) were gtill pending completion
as of this date. On average, court reporters took 110 working days to complete the
transcripts requested in Fiscal Year 2000. It is likely that this average is much higher
because amost 70 percent of the transcripts requested were not completed at the time of
our audit.

The Divison's docketing gpproach greeatly contributed to the untimely completion of
transcripts.  As mentioned earlier, the Division increased the number of docket days that
the ALJs were scheduled. Thisincrease dso affected the court reporters. Previoudy, the
Divisonscheduled court reporters assigned to the Denver docket an average of 12 hearing
days per month or 3 hearing days per week. InFisca Year 2000 the Division docketed
these court reporters an average of 17 hearing days per month, or more than 4 days per
week. Thisisan increase of more than 40 percent. Because of the increased workload
and the number of docket days scheduled, the court reporters had less time available to
complete transcripts.  In addition, the number of transcript requests received by the
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Divison increased 83 percent from Fisca Year 1996 to Fiscal Year 2000. As aresult,
the court reporterswere not able to keep up with their workload and complete transcripts
within the time requirements. Findly, the increased workload led to a higher turnover of
reporters as well as multiple work-related injuries.

The Division Needsto Improve the Quality of 1ts Tape
Recor ding Equipment

Over the past fiscd year the Divison began using audio equipment to record some
workers compensation hearings in order to rdieve the court reporters workload. The
Divison has dways tape recorded Human Services and HCPF hearings. We found that
mogt of the Divison's audio equipment consists of basic, portable tape recorders. This
equipment often produced poor recordings of the hearings. Human Services and HCPF
representatives have expressed concerns to the Divison about the quality of audio
recordings. Many of the transcripts produced from these recordings had a number of
sections that were "inaudible” The agencies have returned ALJ decisonsto the Division
because important information from these recordings was inaudible.  Workers
Compensation stakeholders dso stated that they have had smilar experiences with the
Divison's tape-recorded hearings.

Providing adequate recording equipment would require a Sgnificant capitd invesment.
Thisinvestment, however, could produce savings to the extent that fewer court reporters
would beneeded. Asthefollowing tableshows, we estimatethe Division could savemore
than $400,000 over athree-year period if it reduced the number of hearings recorded by
court reporters. In the table the "court reporters salaries’ under the current approach
represent the Division's costs for six court reporters. The dternative approach is based
onthe Divison'susing court reportersfor three courtrooms and adigital recording system
for three other courtrooms,
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Options for Recording Hearings
Three-Year Cost Comparison

Current Approach Alternative Approach
Court Reporter Court Reporter | Digital Recording Cost
Year Salariest Salaries! Systen? Total Savings
Year 1 $278,556 $139,278 $27,260 $166,538 $112,018
Year 2 $286,913 $143,456 $260 $143,716 $143,197
Year 3 $295,520 $147,760 $260 $148,020 $147,500
Total $860,989 $430,494 $27,780 $458,274 $402,715
Sour ce: Office of the State Auditor's analysis of Division of Administrative Hearings data and audio equipment cost
estimates.

For analysis purposes, we increased court reporter salaries 3 percent each year.
2The first-year figure includes the costs of three digital recording systems at $9,000 each. In addition, for all

three years we included the cost of compact discsto record the hearings.

Because of the numerous problems identified with court reporters and audio equipment,
the Divison needs to explore options to improve the delivery of these services. The
Divison should assess the costs and benefits of increasing the number of hearings
documented by tape recordings as opposed to documentation by court reporters.

Recommendation No. 10:

The Divison of Adminigtrative Hearings should assessthe costs and benefitsto determine
if it should primarily rely on court reportersor atape recording system to document hearing
activities.

* If thedecison is made to rely on atape recording system, the Divison needs to

purchase quaity recording equipment that will provide areliable record.

» |f the decison is made to rely on court reporters, the Divison needs to ensure
there is an adequate number of reportersto cover the hearings and to complete
transcripts within the statutory time requirements.
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Division of Administrative Hearings Response:

Agree. The Divison will assess the costs and benefits of usng tape recordings
rather than live court reporters for its workers compensation hearings and will,
based on that assessment, make the appropriate decisions regarding whether to
use tapes or live court reportersfor its hearings.

Reversal Ratesfor ALJ Workers
Compensation Decisions Continueto Rise

In Fiscal Year 2000, 331 ALJworkers compensation decisions were appedled to the
Indugtrid Claim Appeals Pandl (ICAP) and 44 to the Court of Appeals. ICAP reversed
65 ALJ decisons (20 percent). The Court of Appeals reversed four ICAP decisons (9
percent), dl of which affirmed the origina ALJ order. As the following table shows, the
percentage of decisionsreversed on appedl in Fiscal Y ear 2000 increased Since our 1992
and 1997 audits.

Comparison of ALJ Workers Compensation Decisions
That Were Appealed
Appeal and Reversal Data 1992 Audit 1997 Audit FY 2000

Decisions appeded to ICAP:

Appesdls 1,152 464 331

Reversds 184 81 65

Percent Reversed 16% 17% 20%
Decisions agppeded to Court of
Appedls:

Appesdls 326 137 44

Reversds 11 9 4

Percent Reversed 3% 7% 9%
Decisons gppeded overdl:

Appedls 1,478 601 375

Reversas 195 90 69

Percent Reversed 13% 15% 18%
Sour ce: Office of the State Auditor's analysis of workers' compensation appealed decisions.
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Thirty-five of the 65 cases (54 percent) reversed by ICAP had initidly been decided in
favor of clamants, but were reversed in favor of respondents. The other 30 had been
decided by the ALJsin favor of the respondents but were reversed in favor of claimants.
In the 1997 audit, reversals were evenly split between claimants and respondents.

Reversal Ratesfor Other Agencies DecisionsAre
Much Lower Than Workers Compensation

Inadditiontoworkers compensationreversas, weasoreviewed reversal ratesfor Human
Services, HCPF, and Regulatory Agencies decisons. As mentioned previoudy, the
appedls process for these agencies differs from workers compensation.  Specificaly,
representatives from these agencies review ALJ decisons related to their cases. These
representatives then issue find agency decisons, which affirm, reverse, or send back the
ALJsdecison. If the partiesinvolved in these cases are not satisfied with the final agency
decison, they have the right to apped the decision at the didtrict court level and/or the
Colorado Court of Appeds. We found the ALJ reversa rates for these agencies were
much lower thanthe reversal rate for workers compensation decisons. Asthe following
table shows, the overdl reversal rate for dl three agencieswas 1.7 percent.

ALJ Reversal Rate for Other Agencies
Fiscal Year 2000

Total Number Number of Per cent of

of Decisions Decisions Decisions

Agency | ssued Rever sed Reversed
Human Services 946 13 1.4%
HCPF 328 10 3.1%
Regulatory Agencies 47 0 0.0%
TOTAL 1,321 23 1.7%
Sour ce; Office of the State Auditor's analysis of final agency decision datafor Human Services,

HCPF, and Regulatory Agencies.

We aso found that 78 percent of reversed Human Services decisons and 67 percent of
the reversed HCPF decisions initidly favored the individuds. The find agency decisions
for these cases favored the state agency.
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Reversal RatesVaried for ALJs

We andyzed workers compensationreversal ratesfor individual ALJsinFisca Y ear 2000
and compared them with thereversa ratesfound inthe 1997 audit. TheFisca Y ear 2000
rates ranged fromalow of O percent to a high of 36.4 percent, compared with the rates
in the 1997 audit, which ranged from a low of 2.2 percent to a high of 6.3 percent. In
addition, we found that reversal rates for former workers compensation ALJs have
increased since the 1997 audit.

The number of workers compensation hearingsheld by each AL Jvaried consderably due
to management's decison to temporarily suspend rotation during the second haf of the
fiscd year. The number of merit hearings held by theindividud ALJsin Fiscd Y ear 2000
ranged from alow of 9 to ahigh of 200. Generdly, the former workers compensation
ALJs with the higher reversal rates heard very few cases in Fiscd Year 2000. The
fallowing table compares AL Jreversal ratesfor Fiscd Y ear 2000 with reversd ratesat the
time of the1997 audit.
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ALJ Workers Compensation Reversal Rates

ALJID # 1997 Audit Fiscal Year 2000
7 NA 0.0%
21 NA 0.0%
2 NA 0.0%
11 NA 0.0%
10 NA 0.0%
1 NA 0.9%
15 NA 1.0%
5 NA 1.2%
12 NA 1.2%
6 NA 1.5%
18 2.4% 3.2%
19 3.0% 3.3%
16 5.0% 4.0%
20 2.2% 4.2%
13 NA 4.8%
17 6.2% 6.6%
4 4.2% 10.2%
14 2.7% 10.7%
8 NA 11.1%
3 5.9% 20.6%
9 6.3% 36.4%

Sour ce: Office of the State Auditor's analysis of workers' compensation appeal
and reversal data.

Note: "NA" meansthe ALJdid not hear workers' compensation cases at the
time of the 1997 audit, because they were either assigned to other
subject matters at that time or because they were not employed by the
Division at that time.

Note: A total of 21 AL Js heard workers' compensation cases during Fiscal
Y ear 2000.
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Although we do not have comparable information from 1997 for the other agencies, we
evauated the reversd rates for individual AL Js for these agencies for Fiscd Y ear 2000.
As the following table shows, reversd ratesfor each ALJ ranged from alow of O percent
to ahigh of 18.2 percent.

Other Agencies Reversal Ratesby ALJ
Fiscal Year 2000
ALJID # Human Services HCPF Regulatory Agencies
13 0.0% 0.0% 0.0%
9 0.0% 0.0% 0.0%
17 0.0% 0.0% 0.0%
20 0.0% 0.0% 0.0%
16 0.0% 0.0% NA
8 0.0% 0.0% 0.0%
1 0.0% 0.0% NA
2 0.0% 0.0% 0.0%
11 0.0% NA NA
22 0.0% NA NA
5 0.0% 14.3% 0.0%
0.0% 18.2% 0.0%
1.5% 0.0% 0.0%
6 1.6% 0.0% 0.0%
18 1.7% 0.0% 0.0%
19 2.0% 0.0% 0.0%
23 2.0% 5.0% 0.0%
7 2.0% 16.0% 0.0%
12 2.5% 0.0% NA
14 2.9% 1.9% 0.0%
15 4.3% 6.7% 0.0%
Sour ce: Office of the State Auditor's analysis of final agency decision datafor Human Services,
HCPF, and Regulatory Agencies.
Notee "NA" meansthe ALJdid not hear any of these types of casesin Fiscal Y ear 2000.
Note: A total of 21 AL Js heard other agencies cases during Fiscal Y ear 2000.
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Appeal and Reversal Data Can Bea Valuable
Management T ool

In both the 1992 and 1997 audits, we reported that appeal and reversal data could be
useful to Divison management and state policymakers. Inthe 1997 audit we specificaly
recommended that the Division collect apped and reversd data and use the information
as a management tool for ALJ performance evauations. Divison management have
induded reversa rates in ALJ performance evduations and have stated that reversal
decisons are analyzed to identify trends or common reversal reasons.

Divison managers have aso stated that over the past two yearsthey have placed greater
emphasis on improving the qudity of ALJ decisons. Prior to the passage of House Bill
00-1180 in April 2000, which requires AL Js to issue specific findings for al decisons,
Divison management implemented a requirement that AL Js issue more detailed orders.
In addition, orders are often reviewed by ether the Presding ALJ or other experienced
AL Js before being issued. The Divison should continue to review reversal data and use
this information to improve the qudity of ALJdecisons.

Recommendation No. 11:
The Divison of Adminigrative Hearings should seek to lower reversd rates by:

a. Continuing to analyze reversa decisions to determine if there are trends and
common reasons for reversals.

b. Providing training to ALJs related to common reversal reasons identified.

c. Continuing to emphasize apped s and reversasin the performance evauations for
AlLJs.

Division of Administrative Hearings Response:

a. Agree TheDivison will continue to andlyze reversal decisons to determine
if there are trends and common reasons for reversals.

b. Agree. The Divison will continue to provide training to ALJs rdated to
common reversal reasons identified.
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c. Agree. The Divison will continue to emphasize appeds and reversds in
performance evauations.

TheDivision Needsto Improvelts
Documentation M anagement

The Divison's docketing and support staff are responsible for issuing and maintaining
documentation related to hearings. Staff must perform a variety of duties to fulfill this
requirement, such as preparing the necessary documents for issuing, continuing, and
withdrawing notices; inputting information rel ated to hearingsin the gppropriate databases,
filing documents in case files; and forwarding information to AL Js. It is important that
documentation related to hearings is accurate, timely, complete, and available. Thisis
necessary for ensuring that hearings and customer service are of high qudity.

The Divison uses two databases to manage documentation related to hearings—one for
workers compensation cases and another for all other case types. The workers
compensation database belongs to and is maintained by the Divison of Workers
Compensation. However, both divisons are responsible for inputting and maintaining
information pertaining to their involvement in theworkers compensation hearings process.
The Divison's own Case Tracking System is the second database and it contains case-
related information for dl other types of hearings.

During the audit we identified a number of problems with documentation issued and
maintained by the Divison. The Divison's ALJs and support staff as well as parties
involved in the hearings process cited several concerns regarding documentation. These
concerns related to the completeness and accuracy of information contained in the actua
casefilesand inthedatabases. 1naddition, during the audit, we observed severa instances
where documentation was not available, complete, or accurate. Specificaly:

» Partiesdo not alwaysreceive hearing noticesin atimely manner or at all.
Asdiscussed in Chapter 3, some public perception survey participants specificaly
identified problems with receiving notices. For instance, one survey participant
wrote:

| am having a problem with the scheduling staff sending the notice of
hearing to ancther county and not to the addresson therequest. The
last two or three hearings have been rescheduled due to this problem.
| currently have requested two hearings, one was mailed in June and
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the other July 7" and the notice of hearings have not been received as
of this date (August 2000). The staff need to pay attention to the
address on the request and mail the notice of hearing to the correct

county.

Notices, motions, and other important documentsrelated to the casesand
hearings arenot alwaysbeing forwar ded to the appropriate AL J or placed
in the correct file. Survey participants as well as Divison staff stated many
documents are lost by docketing staff. A survey participant wrote, "One haslittle
confidence that one's filings are being forwarded to an actud judge for
consideration or even making it to the correct file"" In addition, three ALJs said
they encountered Situationswherefileswere missng or important documentswere
not in thefilewhen they were conducting hearings. We observed smilar Stuations
in severd hearings. In one hearing, one of the parties informed the ALJ that he
had filed a motion with the Divison to continue the hearing a a later date.
Although the parties involved had copies of this motion, the ALJ did not have a
copy in hisfile.

I nformation maintained in the Division's databasesisincomplete. During
the audit, we identified multiple casesin which datawere absent in the databases.
For example, we attempted to obtain information on workers compensation
ordersfromtheworkers compensation database. |n many caseswewere unable
to locate this information. Further review showed that orders were prepared for
these cases, but the information had not been entered into the database. The
Divison of Adminidrative Hearings is respongble for inputting thisinformation in
the database. Such information isimportant in tracking decision outcomes.

I nformation in the databases is often inaccur ate. For example, weidentified
159 data entry errors in the Divison's Case Tracking System.  Specificdly, the
hearing dates entered in the system were later than the decison dates. Such errors
make it difficult for management to track the timeliness of hearings and decisions.
In addition, we found problems with the docketing schedules for Fiscd Year
2000. For instance, we questioned the accuracy of one month's docketing
schedule because the cases listed for this month were identicdl to those listed in
another month's schedule. We found that management and daff do not
periodicaly review data entered into the databases to ensure accuracy and
completeness.

These documentation problems have negatively impacted the overdl operations of the
hearings process. AL Jsinformed us that in some instances parties do not show up for a
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hearing and claim they never received notice of the hearing. The AL Js stated that because
of the many documentation problems identified above, they have to accept these
explanations. According to the AL Js, before these documentation problems devel oped
they would not have typicaly accepted this explanation.

The Divison Needsto Address Staffing and
Management | ssues Within Its Docketing Section

Staffing issueswithin the docketing section have primarily contributed to the documentation
problems we just identified. As discussed previoudy, for most of Fisca Year 2000 the
docketing sectionwasnot fully staffed. During thistime, the Divis on experienced significant
turnover in this section, but management did not promptly fill these vacant positions. In
fact, management took an average of 13 months to fill these positions. In addition, when
management hired staff for these positions, they did not provide adequate training to these
new gaff members. Management's failure to immediately fill postions and properly train
new gtaff led to alarge backlog in the docketing section. This further created problems
with accuracy, completeness, and timeliness of documentation related to hearings.

We ds0 found that the Division has not assgned a full-time staff member to manage and
oversee the docketing section. Currently the Divison's Chief Adminigtrative Officer has
been assgned this responghility, aong with anumber of other duties. This staff member
stated that with her current workload she is unable to spend a large amount of time
overseeing docketing operations. Y et, wefound that more oversight isneeded to improve
the quaity of services provided by the docketing section.

Docketing is key to the Divison's hearings process and its customer sarvice. It is
important for the Divison to immediately address the staffing issues within the docketing
section.  The many problems cited within this section are jeopardizing the Divison's
credibility and quality of services. In addition, improved documentation and data
management is necessary to better operate the Divison asawhole. Divison gaff need to
periodicaly review data maintained by the Divison to ensure that it is accurate and
complete.

Recommendation No. 12;

The Divison of Adminigtrative Hearings should improve how it issues and maintains
documentation related to the hearing process. To accomplish this, the Division should:
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a.  Assgn onefull-time staff member to oversee and manage the docketing section.

b. Ensuredl docketing and support staff are properly trained on the documentation
procedures and requirements related to the hearings process as well as on how
to enter and access information in the computerized systems.

c. Ensure there are an adequate number of support staff to address the Divison's
need to maintain accurate and complete records.

d. Deveop andimplement aplan for diminating the backlog in the docketing section,
including hiring temporary staff to assst with this metter.

e. Monitoring the information entered into the computerized systems on a periodic
basis.

Divison of Administrative Hearings Response:

a. Agree. The Divison isin the process of training one full-time docket staff
member who has assumed the role of Lead Docket Clerk. Currently her
respongibilities include setting cases for hearing; however, once al vacant
docket saff pogtionsarefilled (January 2001), her primary respongbilitieswill
be monitoring and oversight of the entire docket unit.

b. Agree. The Divison will ensure that al docketing and support staff are
properly trained on the documentation process. Training for al docket saff
will include how to enter and accessinformation in the computerized systems.
Writtentraining materid swill bedevel oped and supplemented wherematerids
currently exig.

c. Agree. TheDivisonisintheprocessof filling dl vacant support staff podtions
to ensure proper maintenance and accuracy of recordsaswell asto ensurean
adequate number of staff to set hearings, assist the public, and assist Divison
g&ff in carrying out their duties. Until permanent employees are hired into
vacant positions, the Divison will continue to employ temporary staff in those
positions.

d. Agree. TheDivisonhasdevdoped andimplemented aplanfor eiminating the
backlog in the docketing section, including the hiring of temporary staff as
noted in"'c" above.
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e. Agree. TheDivison will begin the activity of formaly monitoring information
entered into the computerized system through a spot-check of files,
gpplications, notices, and other documents.




69

Public Perception of the Hearings
Process

Chapter 3

Background

Parties that participate in administrative hearings have had issues with the Divison's
operations for severd years. For example, many individua sbelieved that some AL Jswere
biased in their decisons. Additiondly, in the late 1980s the Division was criticized for
taking too long, e.g., up to ayear, to schedule hearingsfor workers' compensation cases.
Although we reported on the public’ s perception of certain of the Divison' sactivitiesin our
1992 and 1997 audits, partiesto hearingsstill report mgjor concerns. The Divison hasnot
taken actions needed to improveits services and, thus, enhance the public's perception of
its operations. Asdiscussed in Chapters 1 and 2, many current problems are aresult of

mismanagement of the Dividon.

Section 8-47-101(3)(d)(11), C.R.S., requires the Office of the State Auditor to conduct
a peformance review of the adminisrative law judges (ALJs) in the Divison of
Adminidrative Hearings who decide workers compensation cases. The review must
indude:

...the public perception of the quality of the performance of the division of
adminigrative hearingswith respect to matters arisng under the Workers
Compensation Act of Colorado.

To evauate the public perception, we surveyed 751 individua swho had recent experience
in the workers compensation hearings process. Those surveyed had been involved in
hearings conducted during February, March, April, and May 2000, and included
clamants, claimant atorneys, employers, employer attorneys, and insurers.

In response to stakeholder concerns, we aso surveyed 218 individuas involved in
Departments of Human Services, Hedth Care Policy and Financing (HCPF), and
Regulatory Agencies cases during February, March, April, and May 2000. Those
surveyed included:
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e State and county representatives for Human Services, HCPF, and Regulatory
Agencies cases.

» Individuds appeding decisions or responding to charges placed againgt them by
state or county representatives.

It should be noted that throughout this chapter we will be referring to survey responses
related to Human Services, HCPF, and Regulatory Agencies cases as "other agencies
cases."

With the exception of one factor, we used the same questionnaire and methodology asin
our 1992 and 1997 audits. Because of concerns raised by stakeholders, we added a
factor—timeliness of decisions—to the 2000 survey. The survey factors included:

* Timdiness of hearings.
e Timdiness of decisons.

* Professondiam of gaff, including ALJs, schedulers, and other staff (e.g., court
reporters).

* Farnessof g&ff.
* Farnessof procedures.

We recelved 291 responses for the workers compensation survey for a 39 percent
response rate. Additionally, we received 87 responses for the other agencies survey for
a 40 percent response rate. We used rating scales from 1 to 7 for each of the survey
factors. For timeiness of hearings and decisons, a rating of 1 means the survey
participants found the processwas " Too Slow," whilearating of 7 meansthe processwas
"Too Fas." According to our statistical methodology, atimeliness rating between 3 and
5 would be considered in the acceptable range. For professonaism and fairness, arating
of 1 means the survey participants found the staff or processes"Very Unprofessiond™ or
"Very Unfar," while arating of 7 means the saff or processesare"Very Professond™ or
"VeryFar." According to our atistica methodology, aprofessonaism or fairnessrating
between 4 and 7 would be in the acceptable range.
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Survey ResponsesVaried by Hearing
Outcome and Types of Casesand
Participants

In genera, we found that hearing outcomes (win/lose) affected how some workers
compensation participantsrated the Divison's operations and staff. Asthefollowing chart
shows, workers compensation survey participants who reported winning their cases had
the mogt responsesin the acceptablerange. Specificaly, clamantsand clamant attorneys
who won thelr cases rated the AL Js and the fairness of the procedures in the acceptable
ranges more frequently than those who logt their cases. At the same time, we found that
employers and employer attorneys rated the ALJs and fairness of the procedures more
consgtently, regardless of whether they won their cases. A mgority of the insurers rated
ALJfarness as unacceptable, regardless of whether they won their cases.

Workers Compensation

Per centage of Ratingsin Acceptable Ranges

Compared With Reported Win/L ose Status
Survey ALJ Professionalism ALJ Fairness Fairness of Procedures
Participant
Type Win Lose | Partial | Win Lose | Partial | Win Lose | Partia
Claimants 1000% | 222% | 1000% | 1000% | 56% | 875% | 8% | 167% 75.0%
Claimant
Attorneys 885% | 00% | 8.1% | 85% | 00% | 765% | 704% 0.0% 69.4%
Employers 929% | 824% | 895% | 964% | 588% | 667% | 964% | 706% 73.7%
Employer
Attorneys 889% | 875% | 8.7% | 778% | 500% | 786% | 750% | 57.1% 64.3%
Insurers 1000% | 889% | 905% 00% | 278% | 500% | 1000% | 526% 63.6%
Sour ce: Office of the State Auditor's analysis of 2000 survey results, September 2000.

Asthe following table shows, the hearing outcome aso affected how individuasinvolved
inother agencies casesrated the AL Jsand thefairness of procedures. Individuaswho lost
their cases were less likely to rate these factors in the acceptable range than those
individuas who fully or partialy won their cases. At the sametime, ratings given by seate
and county representatives were not affected by the hearing outcome. 1t should be noted,
however, that only one participant from this group reported losing. This participant rated
the ALJs and fairness of the procedures in the acceptable range.
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Other Agencies
Per centage of Ratingsin Acceptable Ranges
Compared With Reported Win/L ose Status

Survey ALJ Professionalism ALJ Fairness Fairness of Procedures
Participant

Type Win Lose | Partial | Win Lose | Partial | Win Lose | Partial
State/County

Representatives | 840% [ 1000% | 800% | %0% | 1000% | 842% | 830% | 1000% | 800%

Individuds 87.5% 455% | 100.0% | 100.0% 27.3% 90.0% | 87.5% 36.4% 90.0%

Sour ce: Office of the State Auditor's analysis of 2000 survey results, September 2000.

In addition, employers generdly rated the Division higher in each factor than did the other
groups from the workers compensation survey, while daimants mostly rated the Divison
the lowest in these factors. The following chart shows the percentage of responsesin the
acceptable ranges by each survey participant type for each factor.

Workers Compensation
Comparison of Responsesin Acceptable Ranges by Participant Type
Claimant Employer

Factor Claimants | Attorneys Employers Insurers Attorneys
Timeliness of Hearings 50.0% 80.0% 86.0% 95.6% 80.4%
Timeliness of Decisons 35.6% 43.8% 61.2% 37.8% 26.7%
ALJ Professionalism 76.7% 84.4% 89.7% 86.0% 87.0%
Scheduling Staff
Professionalism 76.5% 80.6% 96.7% 92.5% 79.1%
Other Staff
Professionalism 75.5% 88.1% 95.2% 97.6% 87.5%
ALJFairness 66.7% 79.0% 79.1% 40.9% 73.9%
Scheduling Staff Fairness 76.0% 88.5% 95.2% 87.5% 88.1%
Other Staff Fairness 74.5% 87.9% 96.8% 90.0% 92.7%
Fairness of Procedures 60.7% 67.7% 83.6% 59.1% 65.9%
Sour ce: Office of the State Auditor's analysis of survey results, September 2000.
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Asthefollowing chart indicates, individua sinvolved in other agencies casesgeneraly rated
the Divison lower than did state and county representatives.

Other Agencies
Comparison of Responsesin Acceptable Ranges by Participant Type

State/County
Factor Representatives Individuals

Timeliness of Hearings 70.8% 65.6%
Timeliness of Decisions 52.1% 73.3%
ALJ Professionalism 83.3% 78.1%
Scheduling Staff Professionalism 75.6% 55.2%
Other Staff Professionalism 88.6% 52.0%
ALJFarness 87.2% 67.7%
Scheduling Staff Fairness 88.9% 78.6%
Other Staff Fairness 96.7% 69.6%
Fairness of Procedures 83.3% 67.8%
Sour ce: Office of the State Auditor's analysis of survey results, September 2000.

Responsesfor Each Factor Continueto
Raise Concerns

We andyzed the responsesto the five survey factors—timeiness of hearings, timeliness of
decisons, professondiam of staff, fairness of staff, and fairness of procedures—by case
and participant types. In generd, the survey participants rated these five factors in the
acceptable range. As the following chart shows, however, workers compensation and
other agencies survey participants rated timeliness of hearings and decisons the lowest.
Although thetimelinessratings are consdered "acceptable,” the survey resultsindicate that
participants believe the processis dow.
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Workers Compensation and Other Agencies Survey Results
Average Ratings for Timeliness, Professionalism, and Fair ness

Workers Compensation

Other
Agencies
Factor 1997 2000 2000 Survey

Survey Survey Results

Results Results
Timdiness of Hearings 3.6 3.6 3.3
Timdiness of Decisons NA 3.0 3.0
ALJProfessondism 49 5.2 5.2
Professondism of Scheduling Staff 52 49 4.4
Professondism of Other Staff 5.2 5.0 4.6
ALJFarness 4.4 4.6 5.0
Fairness of Scheduling Staff 52 5.0 5.0
Fairness of Other Staff 52 49 5.0
Fairness of Procedures 4.4 4.3 4.6

Sour ce: Office of the State Auditor's analysis of 1997 and 2000 survey results, February 1997 and

September 2000.

In the following sections, we provide specific information related to the results for each
factor. We dso include asummary of the written comments provided in the surveys.

Timeliness of Hearings

Onascaeranging from 1 (Too Sow) to 7 (Too Fast), with 3, 4, and 5 being acceptable,
most survey participants rated the Division in the acceptable range for timeliness of
hearings. Responses varied, however, according to case and participant types. Asthe
following chart shows, survey participants involved in HCPF cases were the only group

that rated the Division in the unacceptable range for timeliness of hearings.
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Tineliness of Hearings
Avesage Ratinge by Case Type
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

Average ratings by participant types are compared in the following two charts. The first
chart shows the average ratings by workers compensation participants. On average, all
participant types rated the Divison in the acceptable range. Clamants rated timeliness of
hearings the lowest while employer attorneys rated this factor the highest.

Timeliness of Hearings - Workers' Compe nsation
Average Ratinge by Paslicipant Type
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Sour ce: Office of the State Auditor's analysis of survey
responses, September 2000.
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The chart below shows the average ratings given by participants involved in the other
agencies cases. Both participant typesrated the Divison'stimeliness of hearings at the low
end of the acceptable range.

Theliness of Hearings - Other Agencies
Awverage Ratings by Patticipant Type
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

Asdiscussed in Chapter 2, we identified severd instances where the Division has not met
the timerequirementsfor scheduling hearingsfor workers compensation, Human Services,
HCPF, and Regulatory Agenciescases. Overdl, the Divison'stimeliness inthisareahas
declined since our lagt audit. Thisisfurther evidenced by the written comments provided
by survey participants. Specific comments included:

* Itfrequently takes 30 to 45 daysfor anctice of hearing to even beissued after the
DOAH receivesarequest from aclient. Thisdeay creates undue hardship onthe
gopellant (individuals) and the county department and means that there is no way
the judge can issue an initid decison within the State Department of Human
Services guiddines. [Human Services—state/county representetive)

» The scheduling of hearings is the dowest part of the process during the past year
or 0. [Human Services—attorney for individual]
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Timeliness of Decisions

In generd, survey participants rated timeliness of decisions the lowest of dl the survey
factors. Infact, severa participants rated this factor in the unacceptable range. Asthe
fallowing chart shows, onaverage, participantsinvolvedinworkers compensation, HCPF
and Regulatory Agencies casesrated the Division in the unacceptable range for timeliness
of decisons. Theseratings indicate the processistoo dow.

Tim eliness of Decicions
Avesage Ratinge by Case Type
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

The following chart shows that workers compensation employers rated timeliness of
decisonsthe highest. However, three participant groups—claimant attorneys, insurers,
and employer attorneys—rated this factor in the unacceptable range.
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Timeliness of Decisions - Workers' Compensatio
Average Ratings by Participant Type
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

As shown in the chart below, individuas involved in other agencies casesrated timdiness
of decisons higher than the state and county representatives. In fact, state and county
representatives rated this factor in the unacceptable range.
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Timelinese of Declsfons - Other Agencies
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

More than 40 survey participants (11 percent) stated that the AL Jstake too long to issue
decisons. Specific comments included:

Because many of the new judges are unfamiliar with the nuances of the workers
compensation law and with medica issues, it ssems that orders are running way
behind schedule. We now find ourselves waiting months for orders that should
have been issued in amore timely fashion. Thisis inherently unfair to al parties
involved in the dispute. [Workers Compensation—claimant attorney]

| am somewhat satisfied (with the hearing process), except for ahearing | had 3
months ago and have not recelved a decison as of yet. [Workers
Compensation—employer]

The dgnificant dday in issuing initid decisons, even in cases of defaults, does a
disserviceto the public when the respondent isemployed in aprofesson involving
the safety of others. [Regulatory Agencies—dtate representative]

It sometimes takes over four months to get a find (decison). [Human
Services—dtate/county representative)
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Professionalism of Staff

We asked participants to rate the Divison staff's professonalism on ascde of 1 (Very
Unprofessond) to 7 (Very Professond), with ratings of 4 to 7 being in the acceptable
range. Average ratings for professondism were in the acceptable ranges. As the
folowing chart indicates, the ratings varied depending on the type of case. HCPF
participantsrated AL Jprofessondism the highest, while Regul atory Agencies participants
rated this area the lowest.

Professionalism of Staff

Average Ratings ty Case Type
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

On average, workers compensation participants rated the professondism of dl Divison
staff about the same, as shown below. In generd, claimants tended to give the lowest
ratings.
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Profescionalicro of Staff - Werkers' Coarnpensation
Average Ratinge by Pasticipant Type
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

Asshown in the chart bel ow, other agencies survey participants rated the professondism
of ALJs the highest of the three types of staff. Individua participants rated the
professonaism of scheduling and other aff lower than state and county representatives.
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Profeccionalicin of Staff - Other Agencios
Avesage Ratings by Pasticipant Type
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

Severd workers compensation and other agencies participantswrote positive comments
on the professonalism of gaff. Specific comments included:

* The interaction with the judges has been a pleasant experience. They show
patience and understanding amidst our confusion. [Human Services—state/county
representative]

* The judges ae the most professona kind of people [Workers
Compensation—claimant]

e The current staff has been accommodating to our needs and requests for
informational meetings and clarification. The cdiber of judges seems to have
improved. [Human Services—state/county representative]

* Everyone was professond, courteous, timely, and the judge attempted to aid in
the comfort level. [Human Services—individud]

* | wasworried a first the new ALJswould not know history or case law, but they
have learned quickly and they are dl doing agreat job - very refreshing actudly.
[Workers Compensation—employer]
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Although some participants stated the staff were professiona, 90 participants (24 percent)
expressed concerns regarding ALJ professonadism. The issues raised included:

Unprofessional conduct by AL Js, including rudeness, interrupting parties,
irritability, frudtration, disrespect, and negative attitudes. Specific comments
included:

There were some very persond "digs' and inflaming remarks in this order
(decison) which seemed very inappropriate and unnecessary. Even our
attorney was agppalled with the danderous remarks in this order. [Workers
Compensation—insurance adjustor]

Some of the judges are very obviousthat they think it is beneath them to hear
Human Services cases. Attitudes and tones have come through on morethan
one occasion. [Human Services—dtate/county representative]

Having practiced at the Didtrict Court level in another state and now in
Colorado, | am shocked and disgppointed at the lack of professonalism and
gpparent incompetence of the DOAH. Some of the ALJs do not know or
understand the law and despite the lack of complexity of certain pending
matters, they are unable to draft and issue decisons in a timely manner.
[Regulatory Agencies—dtate representative]

| find some judges too quick to cut parties off when they are offering
tetimony. Usudly the cut off is not explained. [HCPF—attorney for an
individud]

Inadequate knowledge of rules and regulations related to Workers
Compensation, Human Services, HCPF, and Regulatory Agencies, resulting in a
lack of understanding of the law and the need for partiesinvolved in the cases to
educate the AL Js. Specific comments included:

Most recently, anew ALJ spent more time reading from ascript because this
ALJ had no idea what process goes on a workers compensation hearings.
| had the digtinct impressionthisALJdid not understand the very smpleissues
for the hearing and did not listen to testimony. [Workers
Compensation—claimant attorney]

It has appeared that the judges were not familiar with theregul ations pertaining
to the appeals I've beeninvolved in. Intwo different hearings, moretimewas
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spent educeting the judges than in testimony. [Human Services—state/county
representative]

» | fed thejudgeshavetoo many different programsand are not knowledgeable
about the gpecifics of the particular program they ae dedling with.
[HCPF—state/county representative]

Fair ness of Staff

We asked individuds to rate the Divison's g&ff on farnesson ascde of 1 (Very Unfair)
to 7 (Very Fair), with ratings of 4 to 7 being in the acceptable range. Overdl, survey
participants rated the fairness of staff in the acceptable range.  As the following chart
shows, workers compensation participants rated the fairness of the ALJs lower than
participants involved in other agencies cases. Participants involved in workers
compensation and other agencies cases rated scheduling and other staff about the same.
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

Of theworkers compensation participants, clamantsandinsurersrated thefairnessof staff
the lowest. Infact, insurers rated the fairness of the AL Js as unacceptable.
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

The fallowing chart showsthat individuasinvolved in the other agencies cases gave lower
average ratings for fairness of gaff than did state and county representatives. Thiswould
be expected because moreindividua participantslost their casesthan did state and county
representatives.



Divison of Administrative Hearings Performance Audit - November 2000

Faimess of Staff - Other Agencies
Avesage Ratings by Poatlicipant Type
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

Many survey participants wrote comments concerning fairness of saff. While some
participants stated that the AL Jswerefair, 33 participants (9 percent) said the AL Jswere
unfair or biased. Specific comments included:

| fdt the processwasfair. | did not fed intimidated by the saff and everyonewas
pleasant. [Workers Compensation—claimant]

The judge looked over my case for 5 minutesand ruled in favor of the defendant.
She did not even consider what my lawyer had in the file or that the doctors
reports showed that the symptoms | have occur whether | was at home doing
nothing or working. [Workers Compensation—claimant]

All thejudges | have been in contact with have been professond and fair. They
have treated me, my dients with respect and dignity dways [Human
Services—state/county representative)

If the client is present, thejudge tends to accept anything the client says, regardiess
of documentation. [Human Services—dtate/county representative)

All thejudges| have dedt with in the last year have been professiona, thorough,
and fair. [Human Services—attorney for an individua]
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* The DOAH rules of procedure are largely ignored to accommodate (the
individuds involved in these cases), who are often alowed to ignore discovery
deadlines and gtretch the rules of evidence beyond the boundaries of decency.
[Regulatory Agencies—dtate representative]

Fairness of Procedures

Findly, we asked survey participants to rate the Divison's fairness of procedures on a
rating scale of 1 (Very Unfair) to 7 (Very Fair), with ratings of 4 to 7 being acceptable.
Overdl, the averagerating was 4.3 fromworkers compensation participantsand 4.6 from
other agencies participants. Both ratingswerein the acceptablerange. Thefollowing chart
shows that participants involved in Human Services cases rated the fairness of the
procedures the highest while workers compensation participants rated this factor the
lowest.
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Sour ce: Office of the State Auditor's analysis of survey
responses, September 2000.

Of the workers compensation survey participants, employers rated the fairness of the
procedures the highest.
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

For the other agencies, stateand county representativesrated fairnessof procedureshigher
then individuds, as shown in the following chart.
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Fairness of Procedures - Other Agencies
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Sour ce: Office of the State Auditor's analysis of survey responses,
September 2000.

Some participants commented on the overal fairness of the procedures. An individud
involved in a HCPF case wrote:

The patient states that the process was not fair because no one saw her
do the activities that increase her pain, nor did anyone truly explain what
was being done. The process never involved anyone spending time
helping to explain what was to be done at the hearing and what evidence
they had to base their decisons.

Other Comments Provided by Participants

In addition to the issues described previoudy in this chapter, survey participants provided
written comments related to the following issues.

* Chaos within the Division. About 20 participants, mostly workers
compensation, dated that they believed the Divison is in chaos.  Specific
comments included:
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< The Divison has never been in worse shape. Leadership change is
mandatory. The unavallability of court reporters, taping hearings, etc. are dl
negative changes. [Workers Compensation—claimant attorney]

< The docketing process is broken, particularly as it relates to rescheduled
matters. Attorneyswill be advised of rescheduled datesonly to get to DOAH
with witnessesin tow and to be told that docket has no record of hearings.
On other occasions, parties, witnesses, and counsd show up only to be told
that the ALJis not available because he/she is on the docket in another city.
This problem is the worgt it has been in more than 20 years. [Workers
Compensation—employer attorney]

< DOAH isinchaos- expedited hearingsareajoke. They dl get continued and
it isimpossible to get new dates. It takes me 6 months to a year to get to
court. [Workers Compensation—claimant attorney]

< (The Director) has turned the Divison of Administrative Hearings into a
kangaroo court. [Workers Compensation—employer attorney]

Reor ganizationwithintheDivision. Wespecificaly asked participantsto
comment on whether the Division's reorgani zation, particularly the implementation
of the full rotation of the ALJs, was podtive or negative. Responses to this
question varied. We found that 94 participants (25 percent) stated that the
reorganizationwaspodtive. Some believed therotation of judgesresultedinfairer
hearings. However, 84 participants (22 percent) did not believethereorganization
was positive. Reasons included the lack of knowledge by AL Js with respect to
the rules and regulations for certain types of cases and the unfamiliarity by the
parties as to how specific AL Js operate their hearings.

Support Staff. Many survey participantscommented about the Divis on'ssupport
daff. As mentioned earlier in the report, many of the comments provided by
participants cited problems with documentation related to the hearings process.
Other issuesraised by participants included:

< Problems with the hearings, such asthe hearing started late because
support staff did not know in which courtroom the hearing was to be held.

< Problemswith customer serviceover thephone, suchasgaff placing
cdlerson hold for along period of time.
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The Division Should Use Survey Resultsto
| mprove Services

Throughout this report we discussed many problems that have resulted from poor
management decisons, the effect of which has been a decrease in the quality of services
provided to the public and other government agencies. For example, hearings have not
been scheduled and decisons have not been issued according to Statutory time
requirements. In addition, the average ratings for the Divison's staff and procedures on
our survey have not changed significantly from our previous audits. Although we made
recommendations in both our 1992 and 1997 audits for improving services, the Divison
has not taken the corrective actions needed (as discussed in Chapter 4). Perhapsiif the
Divisonhad made theimprovements, the public perception ratings would have increased.

In our 1997 report we recommended that the Division use the survey results to improve
itsservicesto the public. We suggested that the Division review the andysis of our survey
responses and then communicate these results to saff and develop an action plan. We
stated that this plan should identify key areas for improvement and should include specific
solutions to the problems uncovered inthe survey. Asdiscussed in Chapter 4, the Divison
has not implemented this recommendation. Wedill believeit isimportant that the Division
review and use these survey resultsto improve the quality of the servicesit providesto the
public and other government agencies.

Recommendation No. 13:
The Divison of Adminigtrative Hearings should improve its sarvices to the public by:

a. Reviewing the andyss of our survey results to determine party concerns and
trends.

b. Deveoping an action plan identifying key areas for improvement and specific
solutions to noted problems.

c. Monitoring progress toward meeting defined plan gods regularly.

d. Incorporating feedback from the survey results into the AL Js performance plans
and evdudions.
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Division of Administrative Hearings Response:

a. Agree. The Divison will review the andyss of the State Auditor's survey
results to determine party concerns and trends.

b. Agree. The Divison will develop an action plan in the Spring of 2001.

c. Agree. The Divison will begin monitoring progress toward meeting defined
plan gods once the action plan is developed.

d. Agree. Feedback will beincorporated in the 2002 performance plansin July
2001, both on an individua and team basis where appropriate.
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| mplementation of Prior Audit
Recommendations

Chapter 4

Background

In May 1997 the Office of the State Auditor issued a statutorily required audit report on
the workers compensation hearing process a the Divison of Administrative Hearings.
The report contained 11 recommendations for improving the Divison's workers
compensation activities. The Divison agreed with al recommendations.

The following is a summary of the May 1997 narrative, the audit recommendations, the
Divison' sresponses, and our evauation of the actionsthe Division hastaken to date. We
found that the Division has taken steps to address some of the recommendations.
However, mogt of the concernsidentified in 1997 are till problemstoday. For example,
the Divison gill needsto improveits servicesto the public through seeking feedback from
all types of parties to hearings (e.g., non-attorneys). It aso has not implemented the
recommendations to improve its billing practices. The divison director sad the
recommendations were not implemented “ because there has not been enough time to
implement dl of the recommendations in the 18 months since the restructuring
[reorganization of the Divison] began.”

| mprove Compliance With Statutory Time
Requirements

The Colorado Workers Compensation Act, as modified by Senate Bill 91-218, provides
atime schedule for hearings and decisions. In our 1997 audit we found that gpplications
that werewithdrawn and redated tended to exceed maximum statutory time requirements.
We dso found that computer time records were distorted and were not compared with
self-reported information.
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Recommendation No. 1 (May 1997):

The Divison of Adminigrative Hearings should improve its compliance with the time
requirementsin the Workers Compensation Act by:

a. Completing hearings within the alowed time limits or seeking a Satutory change
to dlow more flexibility in scheduling hearings.

b. Stopping the redating of applications and accurately reporting the length of timeit
takes to complete a hearing from the origina date of the gpplication.

c. Ensuring management reviews the computer-generated timeliness reports for
accuracy and compliance with the statutory time requirements.

d. Including accuracy in timeliness reporting as part of ALJ evauations.
Division of Administrative Hearings Response (May 1997):

Agree. (a) The Divison of Adminidrative Hearings will make Herculean efforts to
complete dl hearings within the alowed satutory time limits for dl matters within its
control. If thereisdifficulty based on present resources, the Divison, working with the
Divison of Workers Compensation, will seek a statutory change to alow more
flexibility in scheduling hearings

(b) The redating of applications stopped in early May 1997. Now, if an application
is withdrawn, the file is closed, returned to the Division of Workers Compensation
and anew gpplication for hearing must be filed to open anew case. Thiswill ensure
accuracy of reporting the length of time it takes to complete hearing from the origind
date of the gpplication in an open case.

(c) The Divison will phase into relying entirdy on computer-generated timeliness
reports for accuracy and compliance with the statutory time limits, thus, making
unnecessary areconci liation between computer-generated timelinessreportsand hand-
generated timeliness reports. Thiswill occur by October 1997.

(d) Accuracy and timeliness of reporting have been included as a performance factor
inthe performance plansfor Fiscal Y ear 1998 which are being findized in June 1997.
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Office of the State Auditor’s Evaluation of Actions Taken
(September 2000):

This recommendation has not been implemented. As discussed in Chapter 2 of this
report, the Division does not track compliance with time requirementsin the Workers
Compensation Act.  Although the Divison reported that it stopped redating
goplications, it does not track the length of time it takes to complete a hearing.
Additionaly, management could not provide us withcomputer- generated reportson
timeliness. The Divison aso diminated timdliness as a factor on the ALJ evauations
in 2000. Management indicated that timeliness would be included as a performance
factor in the future but could not provide assurance that it would do so.

| mprove Process for Disfigurement
Awards

Inour 1997 audit wefound that the Divison’ sdisfigurement award processwas expensive
and subjective. Disfigurement awards varied depending upon the ALJ. Wefound that a
disfigurement schedule could save time and money.

Recommendation No. 2 (May 1997):

The Divison of Adminidrative Hearings and the Divison of Workers Compensation
should work together to identify and propose statutory changes as needed to create aless
expensve and less subjective process for assessing disfigurement awards. This process
should include use of awritten schedule to determine award amounts.

Division of Administrative Hearings Response (May 1997):

Agree. The Divison of Administrative Hearings and the Divison of Workers
Compensation will work together to create a less expensive and less subjective
process for assessing disfigurement awards.

Division of Workers' Compensation Response (May 1997):
Agree. The Divison of Workers Compensation agrees that there should be a

guiddine for consstency. At this time we do not believe that there should be a
statutory change to the use of a written disfigurement schedule.  The Divison of
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Adminidrative Hearings should have the latitude to develop their own procedura
guiddines for consstency, much as CCIA has done. The Divison of Workers
Compensation agrees to work with the Divison of Administrative Hearings to create
aless expensve and less subjective process for assessng disfigurement awards.

Office of the State Auditor’s Evaluation of Actions Taken
(September 2000):

This recommendation has been partidly implemented. The 1999 General Assembly
Interim Committee on Adminigtrative Law Judges proposed legidation that would
Specify that “disfigurement determinations in workers compensation cases shdl be
made exclusvey by the director of the divison of workers compensation in the
department of |abor and employment or the director’ sdesignee.” Theresulting Senate
Bill 00-30 required the director of the Division of Workers Compensation “to adopt
a schedule for such [disfigurement] determinations and specifies that such
determinations shal be find.” This bill was not passed by the Generd Assembly.
However, the Divison did prepare disfigurement award guidelines.

Propose Statutory Changesfor ALJ
Approval of Uncontested Deposition
Requests

In our 1997 audit we found that approva for uncontested deposition requests was very
costly and took alot of time. Divison staff spent more than 600 hours (or $35,000 in
hillings to the Divison of Workers Compensation) annualy approving uncontested
depositionrequests. While diminating review and agpproval of the uncontested deposition
requests, AL Jscould continueto review deposition requeststhat involve clamantswithout
attorneys.

Recommendation No. 3 (May 1997):
The Divisgon of Adminigtrative Hearings should propose statutory changesto discontinue

the practice requiring ALJ approval of uncontested deposition requests in cases when a
party is represented by an attorney.
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Division of Administrative Hearings Response (May 1997):

Agree. In order to avoid any appearance of impropriety, it isnot appropriate for the
Divisonof AdministrativeHearingsto berecommending substantive statutory changes,
however, the Divison will work with the Divison of Workers Compensation to
propose statutory changes to discontinue the statutory mandate of requiring ALJ
gpproval of uncontested deposition requests in cases where the party is represented
by an attorney.

Office of the State Auditor’s Evaluation of Actions Taken
(September 2000):

This recommendation has been implemented. House Bill 98-1055, which dlows
parties to a workers compensation claim to agree to engage in discovery if both
parties are represented by an attorney, was passed in the 1998 legidative session.
ThisBill dso diminated the requirement that discovery or written depositions may not
be taken without a prior order from an adminigtrative law judge.

Collect and Use Appeal and Reversal Data

Inour 1997 audit we found that the Divison did not compile or use agpped and reversa
data in a systematic or documented way. These data represent a vauable management
tool. Appedsand reversal data could be used for state policymakers to make decisons
about the Divison, to evauate their hearing programs, to addressthe perception that AL Js
favor one side or the other, and to evaluate ALJs and hold them accountable for
performance measures.

Recommendation No. 4 (May 1997):

The Divison of Adminidrative Hearings should systematicaly collect apped and reversa

data in tota and by adminigrative law judge. It should use this information as a
management tool for performance evauations and report it in its report to the Governor

and the Generd Assembly. It should aso make these data available a least annudly to

groups involved in workers compensation hearings.
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Division of Administrative Hearings Response (May 1997):

Agree. TheDivison of Adminigrative Hearings systematicaly collected computer-
generated reversd datain total and by adminidrative law judgein May 1997 &fter the
audit field work was completed. A one-page handout marked as“Exhibit &’ reflects
this. Thisinformation will be used asamanagement tool commencing on July 1, 1997,
whereby peer groups will meet to discuss reversal and reasons for reversas on
reversed cases. Although the Divison hasdightly increased in the percent of decisons
reversed, 15 percent compared to 13 percent in 1992, appropriately 889 decisions
were gppealed in Fiscal Year 1992 and only 601 caseswere appedled in Fisca Y ear
1996. Therefore, the Divison should get credit in the audit narrative, somewhere, that
the Divison actudly has a 32 percent decrease in the number of decisons that get
gopeded in the firgt place.

Office of the State Auditor’s Evaluation of Actions Taken
(September 2000):

This recommendation has been partidly implemented. Asdiscussed in Chapter 2, the
Divison included appeds and reversd information in ALJ performance eva uations.
The Divison of Adminidrative Hearings has not compiled this information in total or
used it in an annud report to give to the Governor and General Assembly.

| mprove Communication Among AL Js

In our 1997 audit we found, on average, the Denver AL Js who participated in aforma
peer review program and communicated frequently with each other had lower reversa
ratesthan ALJsin thefidd offices. The ALJswho participated in theforma peer review
process told us that it helped in their decison making and may have resulted in lower
reversa rates.

Recommendation No. 5 (May 1997):

The Divison of Adminigrative Hearings should ensure regular communication among all
workers compensation ALJs by:

a. Extending the peer review program to the field offices.
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b. Scheduling regular meetingswith al workers compensation AL Jsto discusslegd
developments and Divison policies and practices.

Division of Administrative Hearings Response (May 1997):

Agree. (a) The peer review program has been extended to thefield officesas of May
22, 1997.

(b) Regular, statewide, staff meetings, in person and through teleconferencing, began
in April 1997 and are continuing on a monthly basis.

Office of the State Auditor’s Evaluation of Actions Taken
(September 2000):

This recommendation has been implemented. In February 1999 the Division
implemented a policy requiring that al AL Js submit eight decisons each year for non-
supervisory, pre-issuance qudity assurancereview. The ALJinthefidd officesmust
aso comply with this policy. In addition, snce January 1999 the Divison has
scheduled monthly meetings with the AL Js to discuss legd developments and other
relevant issues.

Use Survey Resultsto Improve Services

In our 1997 audit we found that Division management made only limited use of its own
attorney surveys. Because we were required by statute to assess the “public perception
of the quality of the performance of the division of adminigrative hearings with respect to
matters arising under the Workers Compensation Act of Colorado,” we conducted a
survey of partiesto hearings. We found that many of the parties were concerned about
the hearings processes. We concluded that the Division should use our survey results to
improve its services to the public by identifying areas for improvement and developing
corrective action plans.

Recommendation No. 6 (May 1997):
The Divison of Adminigrative Hearings should improve its services to the public by:

a. Reviewing the andyss of our survey results to determine party concerns and
trends.
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b. Developing an action plan identifying key areas for improvement and specific
solutions to noted problems.

c. Monitoring progress toward meeting defined goas regularly.

d. Reporting survey results in and improvement plans in its biennid report to the
Generd Assembly and the Governor.  This information should aso be made
available to the public.

e. Incorporating feedback from the survey results into the ALJs performance plans
and evaudions.

Division of Administrative Hearings Response (May 1997):

Agree. (a) The Divisonisforming ateam to review and andyze the auditor’s survey
results to determine party concerns and trends, beginning in June 1997.

(b) An action plan identifying key areas for improvement and specific solutionsto be
noted problems will be developed by the team by September 1, 1997. 1t should be
noted that the Divison presently seeks customer feedback through 3-inch by 5-inch
cards.

(c) Progresstoward meeting the defined plan goalswill begin on August 1, 1997, and
continue on amonthly bas's throughout the fiscd yesr.

(d) The survey results and improvement plans will be included in the next biennid
report, anticipated to be issued in August 1998. The information will also be made
avallable to the public on the Internet and through other means.

(e) Feedback from the survey results, that is specific objectively measurable concerns,
will beincorporated in ALJ s performance plans and eva uations commencing with the
next evauation period beginning in May 1998.

Office of the State Auditor’s Evaluation of Actions Taken
(September 2000):

This recommendation has not been implemented. As discussed in Chapter 3, the
Divisondoes not seek feedback from other groups such as claimants, employers, and
insurance carriers. Our current survey indicates that these groups continue to have
concerns regarding the timeliness of hearings and decisions and the professonalism of
daff. We are making this recommendation again in Chapter 3.
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Reassess Minimum Billing I ncrements

In our 1997 audit we found that the Division had adopted abilling policy that dlowed it to
hill for more hours of service than it actualy provided. We estimated that this policy
alowed the Divison to technicaly hill the Divison of Workers Compensation for about
1,725 hours more than actualy worked in Fiscd Year 1996. Additiondly, this policy
faled to accuratdly reflect the amount of timeit takesthe ALJs and pardegadsto perform
various activities. Asaresult of not reconciling the billed hours to actua hours worked,
the Divigon could not accurately andyze its workload, identify ways to become more
efficient, or plan effectively for future needs.

Recommendation No. 7 (May 1997):

The Divison of Adminidrative Hearings should reassessits minimum billing incrementsand
reconcile billed hoursto actua hoursto ensurethat billed hoursto agenciesare appropriate
for the hours of service provided.

Division of Administrative Hearings Response (May 1997):

Agree. TheDivison of Adminidrative Hearings aready has reassessed its minimum
hilling increment, met with its principa client agencieson May 16, 1997, and plansto
0o to a Sx-minute minimum increment with a reconciliation to actud time worked,
beginning on July 1, 1997, dong with adirect gppropriations approach to funding.

Office of the State Auditor’s Evaluation of Actions Taken
(September 2000):

This recommendation has not been implemented. Although the Divison went to asix-
minute billing increment, it has not reconciled the actual hours worked to the billed
hours. Mogt importantly, the Division has not implemented abilling policy that ensures
that billed hours to agencies are appropriate for the hours of service provided. As
discussed in Chapter 1 of this report, billing to client agencies remains problematic.
In Fiscal Year 2000 the Divison overbilled some agencies and underbilled others.
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Evaluate Case Complexity

In our 1997 audit we found that the number of merit hearings conducted by the Division
had decreased by about 34 percent since Fiscal Year 1992. The number of hours spent
on these hearings could be expected to decrease a a comparable rate. However, the
hours billed to the Division of Workers Compensation for these hearings only decreased
by 18 percent. Additiondly, the average length of the time billed for conducting a merit
hearing increased 23 percent since Fisca Year 1992. Divison of Adminidrative Hearings
management stated that the cases going to hearing took longer and cost more becausethey
were more complex. The Divison of Workers Compensation had questioned the
Divison's claim of case complexity. However, the Divison was not able to support its
clams of case complexity and had not developed any quaitative measures to objectively
evauate case complexity.

Recommendation No. 8 (May 1997):

The Divison of Adminigrative Hearings should support its costs before billing the Divison
of Workers Compensation on the basis of case complexity by:

a. Deveoping quditative measures to objectively evauate and verify the complexity
of its cases.

b. Documenting changesin complexity on a case-by-case basisin order to support
the need for increased billed hours and for workload management.

c. Communicaing any changesin billing basisand policy to the Divison of Workers
Compensation and other affected agencies.

Division of Administrative Hearings Response (May 1997):

Agree. (a) The Divison of Adminigrative Hearings is dependent on the Division of
Workers Compensation computer system for programsto come up with morerefined
qualitative measures to objectively evduate and verify the complexity of cases, i.e,
issues number of expert witnesses, etc. The Division of Workers Compensation just
recently has had these programs available and the Divison of Adminigtrative Hearings
will begin documenting complexity of cases on September 1, 1997.

(b) Documenting changes in complexity on a case-by-case basis will beginonduly 1,
1997, and new basdlines, for purposes of comparison, will be developed throughout
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the fiscd year and, through communication with the Divison of Workers
Compensation, the Divison will jointly develop a better handle on workload andyss
for budgetary purposes.

(c) Based on the May 16, 1997 meeting, the Divison has dready communicated the
proposed changes in the billing basis to the Divison of Workers Compensation,
Department of Human Services, Department of Hedlth Care Policy and Financing, and
the Department of Regulatory Agencies.

Office of the State Auditor’s Evaluation of Actions Taken
(September 2000):

This recommendation has not been implemented. The Divison of Workers
Compensation is till concerned about the Division of Adminidrative Hearings dam
of case complexity. Asdiscussed in Chapter 2, the substantia decreasein the number
of hearings hed since Fiscal Year 1996 reinforces the importance of this
recommendation.

| mprove Billing, Recording, and
Collecting for Services

Inour 1997 audit we found that the Divison of Administrative Hearings had not collected
or recorded on the State’ s accounting system (COFRS) more than $520,000 from billed
agencies since Fiscal Year 1992. Actud costs of programs were not reflected on the
billed agencies financid records, nor were these agencies held accountable for meeting
their financid obligations. This can cause problems for future planning and budgeting for
adjudication services because there are no actud historica costs on which to base plans
and budgets.

Recommendation No. 9 (May 1997):
The Divison of Adminigrative Hearings should:

a. Record dl amounts billed to agencies on the State’ s accounting system.



104

Divison of Administrative Hearings Performance Audit - November 2000

b. Use the State's collection process when an agency does not pay for services
provided.

c. Prepare interagency agreements with billed agencies that clearly outlinetheterms
of the billing rdationship.

Division of Administrative Hearings Response (May 1997):

Agree. (@) The Divison has, for many years, recorded al amounts billed to client
agencies for services provided but has not recorded these amounts on COFRS. The
problem arises when amounts go over the agencies gppropriateness and the agencies
are not legdly obligated to pay.

(b) Partidly agree. Using the State’ s collection process when an agency cannot pay
for services provided over its gppropriation would engender extremely poor client
relations for the Divison of Adminidrative Hearings. The thrust of the audit report
seems geared to creating better client relations. However, we agreed that this process
should be used in order to write off excess billings as an accounting practice.

(c) The use of interagency agreements is a better way to dedl with amounts over a
client-agency’ s gppropriation. Also, the Divigon isworking on a plan with its client-
agenciesto dlow each client-agency to help oneanother achieve, and pay for, theleve
of servicesit needs.

Office of the State Auditor’s Evaluation of Actions Taken
(September 2000):

This recommendation has not been implemented. Asdiscussed in Chapter 1 of this
report, the Divison's financid management is gill problematic. The Divison has
overbilled some agencies and underbilled others. Although directed by the State
Controller in July 1998 to record dl billings gppropriately on COFRS, it has hot done
0.
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Work With Agenciesto | mprove Revenue
Estimates

In our 1997 audit we found that the Divison of Adminidrative Hearings did not have any
input into the hours that client agencies requested for its services. It did not have a
systematic method of coordinating with the agencies. State agencies are required to
indude requests for adminigtrative law services in their budget submissions to the Office
of State Planning and Budgeting (OSPB) that are later submitted to the Joint Budget
Committee (JBC). The Division operates on a bresk-even basis. It must collect enough
revenues from client agencies to cover its tota cogs. However, many times the
appropriation for adminigtrative law services did not match the hours actually needed
and/or used by the agencies.

Recommendation No. 10 (May 1997):

The Dividon of Adminigrative Hearings should develop a forma process to coordinate
with agencies requesting adjudication service hours. Hours should be estimated based on
historica dataand anticipated trends. The Division should report itsestimatesto the Office
of State Planning and Budgeting.

Division of Administrative Hearings Response (May 1997):

Agree. TheDivison of Adminigrative Hearings had its first meeting with mgor client
agencies on May 16, 1997, to jointly work toward anew funding mechanism, that is,
a direct appropriation gpproach based upon rea-time reporting for management
purposes to anticipate trends and needs. Also, the Division will work more closaly
withthe Office of State Planning and Budgeting, in conjunction with itsclient-agencies,
to come up with better data to estimate anticipated needs for the succeeding fiscal
year. The Divison agrees with the OSPB response.

Office of State Planning and Budgeting Response (M ay 1997):

Agree. Itisimportant to the Office of State Planning and Budgeting that department
budget requestsaccurately reflect the need for adjudi cation services. Without accurate
and timdly reporting, departments will indude the previous year’s levd of funding in
their next year’ s budget request. Thisis done to protect their base gppropriation.



106

Divison of Administrative Hearings Performance Audit - November 2000

OSPB will work closdly with the Division of Adminigtrative Hearings to use reports of
actua hours used to develop future budget requests. The departmentswill, however,
be given the opportunity to arguefor variancesfrom that level of funding if they believe
there are factors which may affect the request year differently than the experience
reported for the previous year. This process should improve the budgeting alocation
for dl partiesinvolved.

Office of the State Auditor’s Evaluation of Actions Taken
(September 2000):

This recommendation has not been implemented. As discussed in Chapter 1, the
Divison has not implemented sound, financia management practices. It has not
coordinated with its client agencies on workload.

Streamline Funding for Workers
Compensation Hearings

In our 1997 audit we found that the funding method for workers compensation hearings
did not work well and did not promote accountability. Problemsresulting from the funding
Sructure included:

C TheDividon of Adminigrative Hearings was not able to collect the full amount of
money bhilled to the Divison of Workers Compensation once the latter's
adminigtrative legd services gppropriation had been depleted.

C The Divison of Workers Compensation cannot control the workers
compensation hearings workload. Therefore, it cannot control the level of
expenditures related to workers compensation cases to manage its
appropriations.

C The Divison of Workers Compensation did not base its request for workers
compensation hearing hours on actud historical usage data. As aresult, hearing
hours appropriated were not redistic.
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Recommendation No. 11 (May 1997):

The Divisgon of Adminigtrative Hearings should work with the Divison of Workers
Compensationand the Office of State Planning and Budgeting to devel op amethod to fund
workers compensation hearings that would address the current problems and ensure
accountability. This method should reflect the unique rel ationship between the Division of
Workers Compensation and the Divison of Adminigrative Hearings.

Division of Administrative Hearings Response (May 1997):

Agree. The Divison of Adminigrative Hearings began working with the Divison of
Workers Compensationin April 1997 and had a very important meeting on May 16,
1997, to develop a better method to fund workers compensation hearings, i.e,, a
direct appropriation approach based upon red time reporting as a management tool
to estimate workl oads and future needsfor adjudication services. The Divison agrees
with the OSPB response.

Division of Workers Compensation Response (May 1997):

Agree. TheDivisonsof Workers Compensation and Administrative Hearings began
working on such a process in March 1997 to establish a more predictable billing
methodology.

Office of State Planning and Budgeting Response (May 1997):

Agree. There is a need to review and develop a different method for funding
adjudication services for the Divison of Workers Compensation. This issue was
raised with OSPB in August of 1996 by the Departments of Labor and Employment
and Personndl. At that time, the issueswere discussed, but the decision wasto retain
the current funding method. This decision needs to be reconsidered given the unique
relationship between Administrative Hearings and Workers Compensation, and the
type of service provided.

OSPB will work with these agencies to develop an appropriate funding method this
summer and will reflect the find proposd in the Fiscal Year 1999 Executive Budget
Request which will be submitted to the JBC on November 1, 1997. It isimportant to
point out that any such proposd will only be implemented if the Joint Budget
Committee and the Generd Assembly approveit and incorporateitinthe Fiscal Year
1999 appropriateness hill.
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Office of the State Auditor’s Evaluation of Actions Taken
(September 2000):

This recommendation has not been implemented. According to Division management,
it met with representatives from the Divison of Workers Compensation, Human
Services, Regulatory Agencies, and Hedlth Care Policy and Financing in January
2000. All four agencies supported a direct appropriation. However, according to
management, the Joint Budget Committee staff did not support the change in funding
gpproach, and thus, it was never presented to the General Assembly. Nevertheless,
thisis gill an important issue. Many of the problemsidentified in Chapters 1 and 2 of
this report are the direct result of the funding structure. Once again, we are
recommending in Chapter 1 that the Divison eva uate dternative funding methods.
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