RESPITE CARE IN COLORADO:

OVERCOMING THE FEAR OF LIABILITY

Prepared by:

Robert Horowitz and M arcia Sprague
American Bar Association Center on Children and theLaw
740 15" St., N.W.
Washington, D.C. 20005-1009

Prepared for:
Colorado Department of Human Services
Division of Child Care
1575 Sherman Street, 1% Floor
Denver, CO 80203



American Bar Association
Center on Children and the Law
740 15" Street, NW
Washington, DC 2005-0019
(202)662-1720

This publication was prepared by the American Bar Association under a contract from the
Colorado Department of Human Services, Division of Child Care and Developmental Disabilities
Services, and funded by the US Department of Health and Human Services, Administration for
Children and Families, Grant No. 90CN-0132. Points of view stated in this document are those
of the authors and do not necessarily represent the official position or policies of the State of
Colorado or thefederal government.

The views expressed herein have not been approved the House of Delegates or the Board of
Governors of the American Bar Association and, accordingly, should not be construed as
representing the policy of the American Bar Association.



Table of Contents

ACKNOWIBAGMENTS. ... ..ot e e e e e e i
Fp Lol [FTox 1 o] o = PP 1
What iS RISK MANAQEMENT?........oo ettt s e et st sesse e e seeneee e anne s 2
Step I: 1dentifying the RISKS. .. ... e 3
How Should Organizations ldentify RISKS?.........cooiiii i 4
Step 11: Evaluating Liability RISKS. ... e e 6
Civil Liability 1O1... ..o e e e e e e 6
A Few Facts About Negligencein Colorado. .........c.oovveiiiii i, 8
Vicarious Liability ... ...cc.uoe e e e 10
Negligent Hiring and SUPErVISION. ..ot e e e 15
What's This ADOUL TMMUNITIES?........c.oiiieieire e 17
WOrKer's COMPENSALION. .. ... .ie et e e et e e e e e e ee e e e 20
Liability... TOSUM It AL UP... o e e 25
Step 111: Preparing a Risk Reduction Plan............oo e 27
Step 1V: Protecting Organizations and Individual Assets/Financing theRisk..................... 28
S o= 28
A Word About Personal INSUFaNCE. .. ..........ueiiniie it e 28
Waivers, Raleases, and HOld HarmlESS. .. ..o ve o e e e, 30
Putting it all Together. ... ... 32
Y OUr OWN EXEICISE. .. ..ttt e et e e e et et e e e e e e e e 34
FINal WOTAS. .. .. e e e e e e e e e e 35
ENONOLES. .. .. e e 35
Appendices
A Bibliography. .. ... A-1

B. Employer liability Under Federal Tax and Benefit Laws



Acknowledgments

The authors would like to thank the Colorado Respite Grant Steering Committee and Project
Director for their assistance with the legal and liability issues survey and the Division of Child
Care, Colorado Department of Human Services for their guidance in the devel opment of this
report.

Special thanks are also due Julie Kohler, an intern at the Center on Children and the Law, who
helped turn adry legal document into a user friendly publication. Finally, Katherine Vargo, arisk
management consultant from Louisville, Kentucky, provided guidance and advice on insurance
issues and wrote some to the information found on pages 28-30 of this report.



| ntroduction

Thisreport is part of a project designed to promote community connections and
family-directed respite options for families of children with developmental disabilitiesin
Colorado. A possible barrier to respite care isthe fear of liability that agencies or
individuals will be sued for things that go wrong while respite care is being provided.
This study addresses this fear. It will start the process of identifying, understanding and
addressing liability for the purpose of overcoming potential barriersto respite provision.
To be of practical help, the study presents liability in the context of risk management. It
strives to help readers understand liability and to begin to take steps to reduce the risk of
loss associated with it.

Thinking about and attempting to reduce losses associated with liability does not
reflect “greedy” or “self-centered” thinking on the part of an organization or respite care
provider. Nor doesit mean that the service provider or organization has :lost touch: with
what is really important in respite care—quality service for children with developmental
disabilities and their families. Actually, the risk management process is a useful tool in
promoting a higher quality of care: taking steps to reduce the risk of loss associated with
liability means taking steps to reduceinjury or harmto all involved in respite provision—
children, families, providers and the organization itself. It can assist in increasing the
availability of care, since it can reduce fear which is abarrier to respite provision.

Although this study contains background information on liability issues, it is not a
substitute for the specific advice of an attorney licensed to practice law in Colorado. Nor
isit a substitute for consultation with insurance providers about the specific provisions of
an insurance policy. It will serve, however, to help readers generate a list of questions for
both and to provide readers with a general awareness of some of the Colorado laws from
which they may frame those questions.



WHAT ISRISK MANAGEMENT?

AN OVERVIEW TO THE RISK MANAGEMENT PROCESS...

RISK MANAGEMENT ISA
PROACTIVE
METHOD OF REDUCING
AND MINIMIZING
BOTH THE FEAR OF LOSS
AND THE LOSS ITSELF

Barriers to respite care can exist because there isa known risk. But frequently we
create the barriers from a general fear of unknown risks. A goal of the risk management
processisto allow an organization or individual to function and grow without fear of
undertaking activities (“risks’) that are necessary to that growth. Specifically, risk
management is a planned process for reducing an organization’s or individual’s potential
liability and loss of assets. Risk management is a multi-step process in which risks
peculiar to your business are identified and evaluated, and techniques to cope with the
risk analyzed, selected, and implemented.

Risk is an activity or situation that may
lead to any consequence unintended by
and actually or potentially harmful to the
agency or individual.

Risk management need not be a frightening, confusing or overwhelming process.
It isa simple process, based on common sense, that we routinely apply to everyday life.
Examplesinclude:

Activity/situation Unintended Consequence Risk Reduction

Driving Accidentg/Injuries Seat Belts

Cooking Fire Smoke Detectors

Steep Stairs Fall Handrail, yellow
illuminating strip

Organizations have used risk management techniques —both in their daily
operations and their policies and procedures—for quite some time. Once the purpose of
and process involved




with risk management are better understood, it becomes easier to apply them to respite
care provision.

HOW DO MANY AGENCIES STEPSIN THE RISK MANAMEMENT
ALREADY USE RISK MANAGMET? PROCESS:
Here are afew examples:
1) Children are provided with age Stepl: | dentify the Risks
appropriate toys,
2) Cleaning supplies and other Step I1: Evaluate the Risks
dangerous chemicals are kept
locked away; Steplll:  PrepareaRisk Reduction Plan
3) Agency staff carry first aid supplies
with them when accompanying Step1V: Protect Agency or Individual
children on field trips; Assets/Finance the Risk
4) Agency staff bring cellular phones
with them when they go into
dangerous neighborhoods;
5) Agency staff use universal health
care precautions to avoid spread of
infectious diseases.

STEPI: IDENTIFY THE RISKS:

The first step in the risk management process is to identify risks that the respite
provider, respite care agency, or the family encounter in entering into a respite
arrangement.

Respite Care Agency

Asused in this study, respite care agency can be an agency that directly provides respite
care or isan intermediary agency (i.e., facilitates parent selection or retention of respite
providers through referral lists, vouchers, or other means).

Respite Care Provider

Asused in this study, respite care provider refers to the individual who actually performs
the respite care services.




Risks, in the context of liability, are activities or situations which might cause
unintended injury to a person or property and lead to a lawsuit.

WHAT ARE THE RISK S?
Some examples of risks associated
with respite care include:

- Transporting persons receiving
respite

- Medication persons receiving
respite

- Taking care of children with
behavioral challenges

- Feeding infants and toddlers

- Leaving children with providers
unknown to the agency or
selected by the parents

- Presence of other children inthe
household

These situations or activities (identified by Colorado respite providers/agencies at
a series of trainings in 1994-95) may result in unintended harm to the respite provider,
child or family member. For each of the above identified risks, what are the foreseeable
unintended consequences?

The challenge to a respite care agency isto identify all activities or situations that
may cause harm.

HOW SHOULD ORGANIZATIONS  IDENTIFY RISKS?..GATHER
INFORMATION!

There are many ways for organizations and individuals to identify risks.
Generally, the process involves gathering information from both inside and outside
sources. Consulting involves looking carefully at the organization’s own specific
circumstances. Inside sources might include agency employees and board members,
respite providers, and families receiving services. Consulting outside sources helps an
organization gain a broader and more accurate perspective.



INSIDE SOURCES:
Interviews with staff, volunteers,
supervisors, board members
Checklists and Questionnaires (e.g.,
inventory of property, list of staff
gualifications)

Documents

-insurance records

-workers' compensation data

-Agency files

-Insurance provisions (coverage,
limitations and exclusions)

-Permits which specify allowed
activities and use of premises, vehicles

OUTSIDE SOURCES:

Consultation

- Smilar organizations

- expert advice

- lega counsel

- insurance providers

- professional risk managers
Future Trends (changes in law,
characteristics of families)

- Personal Experience

-training sessions

-pretraining surveys

Asapart of this study, and a first step in identifying risk to Colorado respite care

agencies and providers, a small telephone survey of parents, respite care agencies, and
respite care providers was conducted in 1994. At the time of the survey, no person
could identify any cases where a respite care provider or agency had been sued in
the course of providing respite care services. However, there were some interesting
answers that may affect future liability. These include:

Most parents were unaware of the qualifications of respite providers and had
never conducted criminal background checks. Some respite care organizations
also do not conduct these background checks.

Respite care providers are paid in different ways. by parents using their own
funds, by parents using funds provided by the agency, and by the agency directly
(at least one agency required parents to sign time sheets and declare that they are
the employer, but the agency paid the providers). Some parents use volunteer
providers.

Parents were generally unaware of insurance protection, such as whether their
homeowner’s insurance policy or the provider’'s automobile insurance policy
applied to injuries arising during the course of providing respite care. Many
agencies, in turn,, knew little about insurance coverage and left it to the families
and respite providersto work out.



STEPII: EVALUATING LIABILITY RISKS...not all risksare equal
Civil Liability 101

To apply risk management, it helpsto have a preliminary understanding of legal
grounds for holding an individual or entity accountable in a court of law. Through this
understanding, you can begin to separate risks that have a legal consequence, from those
that don't.

There are many types of liability arespite care agency and provider may face:

Criminal Liability —involves violation of criminal law. Inthe areaof respite
care, the most likely criminal violations are for assaultive behavior, including
physical and sexual abuse. Criminal lawsuits are initiated by local prosecutors, on
behalf of the state. The penalty may be afine, term of imprisonment, or
probation. Asageneral rule, arespite care agency will not be criminally
prosecuted for the crimes committed by an individual. Aswill be discussed
below, however, the agency may be held civilly liable for such actions.

Civil liability — covers any wrong, injury or damage, for which the person
committing or allowing the injury to occur may be held responsible. Actions for
monetary judgments are brought by the injured party.

Employment L aw and Benefits— may cover arange of issues affecting
employer-employee relationships, for example withholding of income taxes,
payment of federal and state unemployment taxes, coverage of worker’s
compensation, and application of disability law. Seein Appendices “Employer
Liability Under Federal Tax and Benefit Laws.”

For the purpose of this study, the focusis on civil liability.

LIABILITY RISK (Civil)

Exposure to risk of loss or damage due
to negligent or intentional act of an
individual.

In the areaof civil liability, negligent and intentional acts are called torts.
Intentional acts include such things as trespass, false imprisonment, dander and assault.
Negligence is the most common form of civil liability likely to affect respite care
agencies.



Negligence consists of four parts:

1) A duty which requires persons to conform to certain standards of conduct in
relationship to third parties. Asa practical matter, respite care providers owe
aduty to families and children they serve. Duties may be defined in law,
agency policies and procedures, training, and commonly accepted practicesin
the community. IN most negligence cases, an individual owes a duty to act in
the same way a “reasonably prudent” person would have acted in a similar
circumstance (often called reasonable care). Negligence can result from an
individual’ s action as well as inaction: “the doing of some act which a person
of ordinary prudence would not have done under similar circumstances or
failure to do what a person of ordinary prudence would have done under
similar circumstances.” 1

2) A breach of duty or failure to conform to a duty recognized by law, i.e., does
not exercise reasonable care.

3) Thethird party isinjured as aresult of the failure of an
individual/organization to conform to the duty, i.e., causation between the
breach of duty and the injury, commonly referred to as a proximate cause.

4) Some actual damages or loss suffered by the third party (in playground
basketball terms: “no harm, no foul.)

POSSIBLE EXAMPLES OF NEGLIGENCE:

A worker builds awheel chair ramp which later failsto support the weight of the chair
and the person in the chair fallsand isinjured.

A parent has arickety stairs in her house, and someone falls down.

A respite provider, instructed to give a child medicine, forgets to do so and the child has
convulsions.

A respite care provider leaves hot coffee within arms length of the child, who knocks it
over and burns herself.

In each of these examples, the worker, parent, or the respite providers might be
held liable, depending on the facts of each case. Liability isfact driven’ change one fact
and the outcome may changetoo. Consider, for example, the spilled coffee incident.
Might your view of liability differ if the child was one year old, or eleven? If yes, what
changed? The duty? The breach? The causation? The injury? The answer —the duty
and standard of conduct. A reasonable person might put coffee within arm’s length of
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an older child, but not close to an infant. While both may be labeled “accidents,” only the
case involving the one year old might be considered negligence.

A few facts about Negligencein Colorado

There must be a Duty of Care. In most respite arrangements, a court would
likely find that a direct care provider has aduty to protect the child form
foreseeable injury occurring in the course of the care. While we did not find any
Colorado court cases involving respite care services, other types of child care
services have been litigated. For example, in one case involving head injuriesto a
25-month-old child left in a bowling alley nursery, the court recognized that the
organization “assumed the responsibility of caring for the child, and...had a duty
of reasonable care while dealing with children upon the prmises.” 2

Children often need more care: “the degree of care required of a child is
measured by childhood, and...one who deals with children is bound to exercise
greater caution that dealing with an adult.”3 Though this comes naturaly to
many, it isimportant to understand that the court may consider this is making a
negligence determination. Thus, a court may expect a provider to hold achild’s
hand when they are crossing a street, to supervise play near a swimming pool, or
not leave a cup of hot coffee within the reach of a toddler.

More skilled respite may berequired to provide a higher level of care. “For
those practicing a profession involving specialized knowledge or skill, reasonable
care requires the actor to possess ‘ a standard minimum of special knowledge and
ability’ (citations omitted), and to exercise reasonable care in a manner consistent
with the knowledge and ability possessed by members of the profession in good
standing.”4 In legal parlance, thisistermed malpractice.

Liability may sometimes extend to the entire disability of an injured child. If
achild with a developmental disability isinjured as a result of the negligence of a
respite provider, one of the challenges will be determining how to apportion the
Colorado courts have instructed fact finders that “(w)here a pre-existing condition
exists which has been aggravated by the accident it is your duty, if possible, to
apportion the amount the disability and pain between that caused by the pre-
existing condition and that caused by the accident. But if you find that the
evidence does not permit such an apportionment, then the defendant is liable of
the entire disability.”5

Negligence may be connected to the violation of a statute (negligence per se).
Negligence may result from the violation of a statute or ordinance. For example,
most states preclude non-health care professionals from administering medication,



yet many lay respite providers are asked to performthis service. The Colorado Nurse
Practice Act limits this practice. 6 Colorado, like many states, has exceptions to this
prohibition, some of which may apply to respite care providers. For example, the Act
exempts:

care of the sick by domestic servants, housekeepers, companions or household
aides of any type whether employed regularly or because of an emergency of
illness, but who shall not assume in any way to practice professional nursing.

This principle may also apply to respite providers and agencies covered by
licensing requirements and other governmental standards. Whether a violation of these
or other statutesis in fact grounds for civil liability (many of these statutes carry separate
criminal penalties for violations) depends on the act often requires a court to determine
what the legislature intended.

Liability based upon legislative violations is, of course, subject to statutory
changes, and therefore requires close monitoring.

If a child diesasa result of the negligence, those responsible may still be held
liable and berequired to pay damages. Colorado, like many other states, has a
Wrongful Death Statute which allows family members of the deceased to be
compensated for their [0ss.8

Children generally have alonger period of time than adultsto file lawsuits.
By statute, potential plaintiffs are usually given one to three yearsto file a lawsuit
after the alleged negligent or intentional conduct took place. Thisisreferred to as
the statute of limitations. The running of this time period may be “tolled” —
suspended or delayed—under certain circumstances. One such circumstance is
the minority status of the potential plaintiff. 1n Colorado, the statute of limitations
does not begin until a child turns 18, or alegal representative is appointed
(parents are not presumed to be this representative, but also must be appointed).
In acivil action based on sex offense againgt a child, an action may commence
within six years of majority, but this does not apply to vicarious liability (see
below.)9

Negligence principles apply to incidents occurring in automobiles. From a
liability perspective, few activities are riskier than transporting others.
Automobile accidents are a common occurrence, and serious bodily injury, even
death, canresult. Thereisagreat deal of law relating to automobiles, 10 and if
use of an automobile isto be part of the respite provider’ s duties, those involved



should consult their insurance providers and attorneys for advice. Reference may also be
made to “ Responses to insurance questions’ in the Appendix for one expert’s perspective
on how insurance providers nationwide generally treat these issues.

Organizations can be held accountable for the negligence of their “ servants.”

WHO ISLIABLE?

Providers
Agencies

It andsto reason that an individual can be held accountable for their own
conduct which results in harm to another. Thus, respite care providers may be sued for
their own negligence or intentional torts. But what about the respite care agency? In
many situations, the provider does not have the resources and insurance to pay a
judgment. Can the injured party also sue the agency? The answer is, maybe, depending
on the relationship between the agency and provider, or whether the agency itself
contributed to the harm.

VICARIOUSLIABILITY

At its most basic level, employers are responsible for the negligence of their
employees. Known as vicarious liability or respondent superior (“look to the man higher
up”), thisisacost of doing business. The injured customer or client can seek relief
againg the business, no matter how innocent the employer may be.

The application of vicarious liability to respite care, more than any other issue,
was the focus of questioning in the series of Colorado trainings given to respite care
providers and entities in 1994-95. Thisis hardly surprising in light of the rich and varied
way parents receive respite services. Let’slook at afew different respite care
arrangements:

Parent selects and pays respite care provider from a list maintained by areferral
agency

Parent selects a respite care provider and uses a voucher from the agency to pay
for the service

Provider is a paid employee of the agency

Provider isavolunteer of the agency

10



Provider isaprivate entity under contract to the agency to provide respite care
services.

In the third example, vicarious liability principles would clearly apply. But what
about the others? In Colorado, asin most gates, vicarious liability has been extended by
case law beyond the straightforward employer-employee relationship.

Perhaps a better way to view thisrelationship isin terms used at common law:
master-servant (of which employer-employee isincluded). At common law, a master is
liable for the resulting harm of a servant. A servant is defined as:

One who works physically for another, subject to the control of that other, who is
called the master. The statement that the servant is subject to the control of the
magter does not mean that the master must stand by constantly and observe and
supervise the work; it means merely that the relation presupposes a right on the
part of the master to have work performed in such manner as he directsand a
correlative duty on the part of the servant to perform in the manner directed,
expressly or by implication, by the master. 11

What relationships fall under vicarious liability are driven by the facts of each
case. Colorado courts have provided some guidance.

Employer/employee? A federal district court in Colorado has listed the
factors to determine whether a employer/employee relationship exists as
follows:

1) the selection and engagement of the servant

2) the payment of wages

3) the power of dismissal

4) the power of control of the servant’s actions’12
It’sall about control. The same court noted that “(i)f there isa conclusive
test to determine whether the relation of master/servant or employer/employee
exists, that test turns on a determination of the right of control.

11



Let’slook at two examples:

Many recipients of services from Colorado Child and Family Services use the
agency’ s respite services. Colorado Child and Family Services has contracted with a
number of individual respite care providers in the community; it interviews potential
respite care providers and pays respite providers a set fee for their services.

Colorado Family Care works differently. It neither selects or pays respite care
providers. Rather, Colorado Family Care actively seeks information about independent
respite providers in the community and provides any interested consumers with a list of
providers. The consumers then contact the respite providers themselves and personally
make all arrangements, including payment. For respite care services, Colorado Family
Care actslike areferral agency.

How would these relationships between the respite care agency and direct
provider be described, for vicarious liability purposes?

12




IN OTHER WORDS...
The factors earlier identified by the federal
court can be easily turned into questions an
organization can ask itself to determine if it
has an employer/employee relationship
with respite providers:

1) Do we select and engage respite
providers to provide in-home
respite care?

Isthe respite provider paid wages
and what is our involvement in that
process?

If there is a problem in the respite
arrangement, can we fire the respite
provider?

In looking at our overall
involvement in these respite
arrangements, what actions might
be considered exercising control
over the respite provider?

2)

3)

4)

WHO’'SAN EMPLOYER?

Let’s apply the court’s criteria for
determining whether and
employer/employee relationship exists
between organizations and respite
providers to the two fictitious organizations
in the previous example:
Since Colorado Child and Family
Agencies...

1) isinvolved inthe selection of the
respite provider;
paysthe provider a fee;
can dismiss a respite provider; and
appears as though it would have
some degree of control over the
provider...
...it may be an employer for purposes
of vicarious liability. Colorado Family
Care, which does not perform these
duties, might not be characterized as
such.

2)
3)
4)

Would you answer change if Colorado Family Care also gave vouchersto the
parents to pay for respite services? If Colorado Family Care trained the providers? I

Colorado Family Care conducted extensive
Family Care did all of these things?

background checks of providers? If Colorado

There is no simple answer to these questions, although logic suggests the more
actively CFC istied back to the providers, the more likely it will be considered an

employer for vicarious liability purposes.

What about volunteers? Volunteers may be liable aswell for their conduct,
although limited immunity (to be discussed in a later section) may extend to
certain acts and omissions which result in injury. And although volunteers do
not fit all of the factors which define an employer/employee relationship, (e.g.

13




they are not paid for their work), organizations may still be held vicariously liable for
tortuous conduct of volunteers (Oor deemed negligent in their selection or supervision of
volunteers, to be discussed further in aforthcoming section). For thisreason screening,
training and supervising volunteersis critical.

What about independent contractors? Anindependent contractor is not
an employee for purposes of vicarious liability. Thus, “asageneral rule, a
person hiring an independent contractor to perform work is not liable for the
negligence of the independent contractor.” 13

“ An independent contractor is...one who contracts with another to accomplish a result
using his or her own rather than the other’s methods with respect to the conduct involved
and the performance of the work. Other than the result of the work, an independent
contractor is not subject to control of the person engaged.” 14

If I’m an employer—what conduct would | beliable for? To determine
what respite provider conduct arespite agency would be liable for, it is
necessary to further examine a second criteria of vicarious liability. In
addition to being in an employment relationship, the provider’s conduct must
be considered to be within the course and scope of employment with the
organization.15 Asdefined by Colorado courts, “an employee is acting within
the scope of hisemployment if he is engaged in the work which has been
assigned to him by his employer or he is doing what is necessarily incidental
to the work which has been assigned to him or which is customary within the
business in which the employee is engaged.” 16

Colorado courts have been hesitant to recognize intentional torts as being within

the scope of employment; 17 negligent conduct may fall within the scope of the
employment relationship.

14




WHAT DO RESPITE PROVIDERS DO?
To understand what is typically within the scope
of arespite provider’s employment, think about
what respite providers often do...

Feeding meals

Giving medications

Transporting a child

Taking achild for awalk
...may all fall under the scope of employment,
whether they are performed properly or
negligently, while...

Sexual abuse

Physical abuse
...arelesslikely to be within the scope of
employment.

BUT WAIT!! THERE'SMORE...Negligent Hiring and Supervision

So if the respite care provider sexually assaults the child, is the respite care
agency off the hook? Not necessarily. In addition to vicarious liability, an organization
can be liable for its own mistakes. Specifically, liability can result from the agency’s
negligent hiring or supervision of respite workers.

What is negligent hiring? This action focuses on the hiring decisions and practices of
anagency. The Colorado Supreme Court describes this action as follows: “(a)n
employer may be liable for harm to others for negligent employing an improper person
for atask which may involve arisk to others. (footnote omitted) The employer may be
liable for the employee’s activities outside of the scope of his or her employment (e.g.,
some intentional acts of misconduct).18 In most cases, negligent hiring involves
employees with a history of violent or antisocial behavior. Thus, for example, in achild
abuse case the agency may have breached its duty when it hires someone with a known
propensity to assault children or failsto conduct an adequate background check which
would have revealed this propensity. What's more, the Colorado Supreme Court has
recognized the degree to which a background check must be conducted is directly related
to the extent of contact an employee has with the public.19 When the job requires
frequent contact with the public, the Court stated:

the employer’ s duty of reasonable care is not satisfied by a mere review of
personal data disclosed by the applicant on ajob application form or during a
personal interview.

Thus, given arespite care provider’s direct contact with a vulnerable population —

15



children—some meaningful background check would be expected.

While there have been no reported cases of negligent hiring in the respite care
arena, anumber of recent cases have held or affirmed the liability of a church or religious
entity for the assaultive behavior of a clergyman against a member of his congregation.20

How do courts establish that an organization was negligent in itshiring?
Aswith vicarious liability, to find negligent hiring an employment or agency
relationship must first be established. The criteria used to esablish an
employment relationship for negligent hiring are similar to those for vicarious
liability previously discussed. According to the Colorado Supreme Court, the
criteriaare as follows:

1) “An‘agent’ isgenerally one who acts for, or in place of, another, or is
entrusted with the business of another.

2) The control a principle exercises over the manner of work performed by
an agent is evidence that an agency relation exists. (citation omitted)

3) No onefactor including control is determinative.

4) The most important factor in determining whether a person isan agent is
the right to control’ not the facto of control.” 21

Let’slook at another example:

Colorado Kiddies Services is another agency people look to for use respite care
services. Kiddies Services provides those interested with a list of respite care providers.
However, in order for respite care providers to appear on Kiddies Services' provider list,
potential providers must complete atraining program conducted by a Kiddies Services
staff member. In addition, Kiddies Services conducts a background check on all respite
providers and issues guidelines and policies that provider’s must heed in order to be
included on the agency’ s respite care provider list. Kiddies Services does not pay respite
care providers (parents pay providers directly).

If a Colorado Kiddies Services respite provider assaults a child, may Kiddies
Services be liable for negligent hiring and supervision?

Yes, if it knew or should have known of the provider’s propensity to assault

children, and
If the provider is an agent of Kiddies Services.

16




WHO ISAN AGENT?

Let’s apply to Colorado Kiddies Services the court’s criteria for determining whether an
agency relationship exists. This may be more difficult to definitively discern since the
criteriaare not as clear asthose for establishing an employment relationship. However,
from the information given it appears that...
1) respite providers are entrusted with the business of Colorado Kiddies Services; and
2) Kiddies Services exercises some control through its guidelines and policies that

providers must adhere to.
...asaresult, Colorado Kiddies Services may be characterized as having an agency
relationship with respite care providers for purposes of negligent hiring and supervision.

What is meant by Negligent Supervision? Negligent supervision focuses on the
adequacy of supervision an agency provides over its employees (and volunteers).
All agencies have a duty to supervise staff with reasonable care. The duty is
breached when the agency knew or should have known that an employee is
engaging in improper conduct and failed to take sufficient stepsto stopit. As
defined by the Colorado courts, an employer may be subject to liability for
negligent supervision (and retention) if he knows, or should have known an
employee’'s conduct would subject third parties to an unreasonablerisk of

harm.22

THE REALITY...
BACKGROUND CHECKS
Negligent hiring and supervision liability tranglates into
real issues for many agencies that provide respite
services. It isfor these reasonsthat provider screening
becomes an important liability issue.

WHAT'STHISABOUT IMMUNITIES?

For reasons of public policy, different laws may protect certain individuals or
entities from liability. These immunity laws are created both by the courts and the
legislature. They may be absolute (i.e., provide complete protection) or limited (i.e.,
provide protection in only limited circumstances).
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TYPESOF EXAMPLESOF WHO MAY BE
IMMUNITIES: IMMUNITIES: AFFECTED
- Absolute - Sovereign - Public entities
- Limited - Parental - Public employees
- Statutorily Granted - Parents

- Mental health care
providers

- Developmental
disability services
providers

- Volunteers

When may immunity law apply to liability in respite care situations?
Depending on the circumstances involved, different immunity laws may apply. Their
applicability, however, varies and an attorney should be sought to answer any specific
guestions that may arise.

- Sovereign immunity: Historically, “sovereign immunity” shielded governments
and their subdivisions from liability. Colorado, by statute, has extended this
immunity to Colorado public entities and employees. 23 The law creates
immunity from tort liability against governmental entities and public employees
for injuries caused by their actions or inactions within the scope of employment,
unlesstheir conduct was willful and wonton. In addition, six exceptions to
immunity are specified, most notably the immunity waiver for injuries resulting
fro the operation of a motor vehicle. This has clear applications to respite
arrangements and demonstrates the limited nature of sovereign immunity.

- Parental Immunity: For family harmony and financial security, most states have
extended immunity to parent of their negligent conduct which results in injury to
their children. Colorado courts have adopted a rule of limited parental immunity
(immunity may apply in some cases and not in others). Unless a court construes
that a parent’ s hiring of a respite provider was in furtherance of his or her
business, the parent will be immune from their own negligence in the hiring or
supervising of arespite provider. In other words, while there may be a lawsuit
against the provider, there can be no suit against the parent under vicarious
liability or parental negligence theories.

- Other Statutorily Granted Immunity: Limited immunity has also been
statutorily granted to designated mental health care providers, 24 developmental
disability service providers, 25 members of the board of directors of nonprofit
corporations or nonprofit organizations, 26 certain uncompensated directors,
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officers, or trustees or nonprofit organizatio
emergency assistance (good Samaritan). 28

In recent years, the Colorado legislatu
volunteers play in their community, and the

ns, 27 and individuals providing good faith

re has acknowledged the important role
possible deterrent effect of liability on their

service. Accordingly, inthe 1992 Volunteer Service Act, the legislature has sought to

“strike a balance between the right of a person to seek redress for injury (tort) and
the right of an individual to freely give time and energy without compensation as a

volunteer in service to the community
undertaken in good faith absent willfu
volunteer...29

without fear of personal liability for acts
| and wonton conduct on the part of the

The balance struck: volunteersfor nonprofit entities, acting in good faith and
without willful or wanton conduct, are immune from civil liability for ther actions
or inactionsthat cause harm. The act permits suits arising out of the operation of a

motor vehicle by a volunteer, but limits any
maintained by or on behalf of the volunteer.

awards to the amount of insurance coverage

Under a separate and earlier Act, the legislature earmarked volunteers and nonprofit
corporationsthat provide services for young persons for limited, good faith immunity. 30
Unlike the Volunteer Service Act, this provision protects nonprofit corporations, but does

not apply to claims by third parties.

THE VOLUNTEER QUESTION...

Limited immunity has been broadly
granted to volunteers under the VVolunteer
Service Act. In addition, other acts provide
for limited immunity to nonprofit
organizations and corporations and their
directors and officers. Since the immunity
is limited, however, lawsuits may be filed
and the court will determine whether the
immunity applies under the facts of the
case.

WHAT DOESTHIS MEAN FOR RISK
MANAGEMENT?

While immunities may protect a
“wrongdoer” from suffering the legal
consequences, they do not protect the
injured party. Risk management seeksto
preserve an entity’ s assets and prevent
harm. Thusin fashioning arisk
management program, all significant risky
activities should be addressed, regardless
of whether the entity is shielded by
immunity.
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Another form of immunity —-WORKERS COMPENSATION
- Immunity of employersfor harmsto employees

So far, the discussion of liability has focused on injuries to recipients of respite
care. However, respite care agencies are potentially responsible for injury or loss
suffered by the provider while performing respite care services. This potential liability
falls under the Colorado Workers Compensation Act. 31 The primary purpose of
workers' compensation is to provide aremedy for job-related injuries without regard to
fault. Under the statute, an injured employee is compensated from the employer and the
employer isguaranteed that they will be immune from a separate tort action. Aswith
vicarious liability, the key factor in determining whether arespite care agency is
responsible for an injury to a provider under worker’s compensation is the nature of the
relationship between the two. Once again, it is necessary to discern if the agency and
provider have an employer/employee relationship; different (but similar) criteria,
however, are used for this determination than were used in vicarious liability cases.

- Sowho isan employee?? Under the Colorado Workers Compensation Act, the
criterion for determining if an individual is an employee is much less
complicated; an employee is defined under the Act as follows:

“ any individual who performs services for pay for another shall be deemed to be
an employee, irrespective of whether the common-law relationship of master and
servant exists,” with an exception.32

- The exception...Independence. Even if an individual meets the criterion for being
an employee, the individual will not be considered an employee if both of the
following criteria apply:

1) Theindividual is “free from control and direction in the performance of the
serviceand in fact”; and

2) Theindividual “is customarily engaged in an independent trade, occupation,
profession, or business related to the service performed.” 33

- It’sall about contral...again!! Once again, proving that the provider is
independent requires the agency to examine the degree of control between itself
and the individual and provethat it does not have control over the individual. The
Act is particular in how this independence must be proven. A contract entered
into between parties is not enough to prove that there is freedom from control,
rather, the actual facts of the relationship between the organization and providers
must support this claim.
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- A parent hiresher own respite care provider — do they have to obtain workers
compensation insurance? The Workers
Compensation Act exempts certain employment situations form its provisions.
Included is the Domestic Work Exemption. 34 This exemption may apply to
situations where arespite provider worksin the parent’s home, the parent has no
other employees subject to workers; compensation, and the respite care provision
is not within the course of the trade, business or profession of the parent. In
addition, the exemption will only apply if the provider is not regularly employed,
on afull time basis (40 hours a week or more or on five days or more aweek) 35,
by the parent. While the parent may not be obligated to purchase workers
compensation insurance, the provider could still sue the parent for civil liability if
the provider isinjured or harmed. In such cases, the parent’s homeowners
insurance may (but nay not, depending on the coverage) provide some protection.

- Getting down to the specifics...It is possible to prove independence through a
written contract, but the statue sets forth specific requirements that must be
present in order to do so. The document must be signed by both parties (provider
and organization) and demonstrate that the organization:

o0 Doesnot have arequirement of exclusive services with the provider

0 Doesnot maintain a quality standard

0 Doesnot pay the provider asalary or hourly rate instead of a fixed or
contract rate

0 Hasonly alimited right to terminate the provider

0 Provides no more than minimal training

0 Doesnot provide tools or benefits to the providers
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Let’slook a acouple of actual Colorado cases which, while not involving respite
care, may shed light on some respite care arrangements.

Example

The obligation of an “employer” to pay unemployment insurance taxes is another
situation which hinges upon the definition of who is an employee. In Colorado, the
workers' compensation and state unemployment insurance definition of employment are
similar. Under Colorado law, services performed by an individual for another are
covered unless the putative employer shows that the individual is free from control and
direction in the performance of the services, and is customarily engaged in an
independent trade, occupation, profession or business related to the services. In arecent
case, an agent who booked musicians was found to be an employer under the
unemployment compensation act. The key facts: the musicians, while free to play for
others, received 95-99% of their income as musicians from work booked by the agent;
the musicians, while working out of their home, did not have business addresses or phone
numbers (evidence not customarily engaged in independent trade or business). 37

Example 2

Thefacts

The claimant (injured party) is afull time federal employee who works part time as a
high school athletic referee. A Colorado High School Activities Association (CHSAA)
identifies certified umpires and sends the names to various school districts. The districts,
inturn, select their umpires and send them contracts drafted by CHSSAA, for individual
games. If the umpire wishes to work a particular game, they execute and return the
contract. While CHSAA setsthe rate of pay (through negotiations with an umpires
association) and drafts the contracts, the individual schools pay the fees. The contract
explicitly statesthat the individual is an independent contractor and not an employee. In
officiating a high school game, a claimant breaks his leg.

The question
Under this scenario, for workers compensation purposes, who is the employer, the
CHSAA, the school district, the individual school, or is the referee an independent
contractor?
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The answer

According to Colorado Appellate Court, the claimant was an independent contractor,
relying on the two prong test of control and relative nature of the work. The court found
the claimant was free from control and direction, and was customarily engaged in an
independent trade or profession. Specifically, the claimant refereed up to 40 games a
year for a number of schools, was called upon to exercise independent judgment, retained
sole discretion and control over the performance of his duties, and could not be fired by a

school official in the course of a game. 38

Based on these case examples,, ook at the different kinds of respite care
arrangements and thing how the issue of workers' compensation or unemployment

compensation might be resolved?

INOTHER WORDS...

An organization may want to ask itself two
guestions when attempting to determine if
arespite provider would beet the criteria
for independence from an
employer/employee relationship under the
Colorado Workers Compensation Act:

1) Isthe provider really free from
control and direction of the family
or organization arranging respite in
the performance of the service?

2) Isrespite provision the respite
provider’ s customary occupation?

WHO’S INDEPENDENT?

Let’s take another look at the fictitious
organizations used in previous examples to
apply the court’ s criteria of independence
from the employer/employee relationship
under the Colorado Workers
Compensation Act:

Although Colorado Kiddies Care does not
pay respite providers, it isengaged in a
number of activities which demonstrate its
control (trainings, background checks, etc.)
Providers that appear on the referral list for
Colorado Family Care are not subject to the
same degree of organizational control, and
therefore, may qualify as independent
contractors.

Let’sclarify...what about volunteersnow? Herein lies a possible distinction
between the organizational liability discussed earlier and liability covered under
the Colorado Workers Compensation Act: since volunteers are not paid (and
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therefore, may not fit the criterion for an employee under the Act) organizations may not
be responsible for work related injuries of volunteers under workers compensation.
However, the courts have construed wages liberally for workers' compensation purposes.
Thus, the inquiry may turn to what non-monetary rewards did a volunteer receive that
may qualify aswages, e.g., training, college credits. 39

Thenext step... Just asthere were two sepsin the process of determining
organizational vicarious liability, there are other conditions that must exist in
order for a provider to be compensated by an agency for an injury or loss
experienced while performing respite care responsibilities. 1f a provider has been
deemed an employee of the organization according to the Colorado Workers
Compensation Act then it must be determined that :

0 At thetime of the injury, the provider was performing an activity which
fell within the course of employment; and
0 Theinjury was not self-inflicted.

It may be difficult to predict whether a provider’s injury due to the child's
intentional acts will be covered under the Act. Workers Compensation normally covers
injuries resulting from work-related accidents; accidents, as defined by the Act, do not
include events caused but the “will or design” of the person causing it to occur. 40 Inthis
event, the injured provider could still bring a law suit against the child’s parents (even if
workers' compensation applies, the worker can bring a separate action against the
parents, as workers compensation only bars suits against employers and co-employees).

If the parents are sued, civil liability islikely to be decided using the same
principles of negligence and intentional tort mentioned earlier.
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LIABILITY.. TOSUM IT ALLUP
The following chart lists some of the different types of liability discussed in this

study, who is seeking compensation from whom and details a possible instance when this

liability may arise.

Whois Type of Injured Necessary Criteria Possible Example
Liable Liability | Party
Provider Criminal | Childin Dependent on situation A child in respite care
respite care is physically abused by
the respite provider
Provider Civil Child in Dependent on situation A provider is negligent
respite care in performing respite
duties
Organization | Vicarious | Childin 1) Employer/employee | A provider physically
Liability | respite care relationship exists | abuses a child; parents
2) Intentional tort was | seek compensation
committed within from the organization
scope of for the child’ s injury
employment (courts have rarely
found this behavior to
be within the scope of
employment).
Organization | Vicarious | Childin 1) Employer/employee | A provider is negligent
Liability | respite care relationship exists | with achild in their
2) Negligent conduct | care; parents seek
was committed compensation from the
within the scope of | organization fro the
employment child’sinjury.
Organization Child in 1) Agency relationship | Anorganization hires
respite care exists an unqualified provider

2) Theorganization
has the “right to
control”

and the child is harmed
inthe provider’s care
(asaresult of
intentional tort or
negligent conduct).
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Organization | Negligent Child in The employer had An organization
Supervision respite care | antecedent reason to knows that acertain
believe that an unduerisk | provider may be
of harm would exist likely to harm a child
because of the in his care, but does
employment. not take stepsto
prevent harm from
occurring; achild in
the provider’s care is
subsequently harmed.
Organization | Workers Provider 1) Employer/employee | A provider, employed
Compensation relationship exists | by an organization,
Act (based on Act was harmed while
criteria) providing respite care;
2) Theinjury arose out | the provider seeks
of and in the course | compensation from
of the employee’s | the organization.
employment
3) Theinjury was not
self-inflicted
Organization | Civil Provider Same as organizational A provider, employed

liability

by either an
organization or
parents was harmed
while performing
respite care
responsibilities; the
provider seeks
compensation from
the

non-employer (either
the organization or
parents)

Evaluating the liability risks continues...

Not all risks are equal from a liability perspective. Asa practical matter, an
agency should prioritize its list of risks generated in step one by answering two questions.

How frequently doesthe risk occur?
If the unintended consequence (damages) associated with the risk occurs, how
severeistheinjury or loss?

Activities which occur frequently and may have significant unintended consequences
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(e.g., seriously bodily injury or death) are your main concerns. After that, activities
which occur frequently but have more modest consequences, or which occur infrequently
but even one instance can lead to serious injury or harm, demand your attention. Those
activities which seldom occur and have little minimal harm associated with them can be
addressed last.

Once an organization has evaluated its liability risks, it should progressto the next
step in the risk management process.

STEPI1l: PREPARE A RISK REDUCTION PLAN

The next step in the risk management processisto prepare risk reduction plans.
These plans may take one of four approaches or any combination thereof:

Avoid Risk. Thisentails ceasing to undertake the risky activity. Before doing so,
the agency should answer this question: should the activity be a part of our services, or is
it too hazardous? For example, should the agency continue to have its providers
medicate children, or are the possible harmstoo great?

Modify Risk. Thisentails changes in the activity to make it safer. These changes
often are instituted through changes in the magic “Ps’: policy, practice, procedures,
premises, and people.

o] By changes in the people, we include how people are hired and
supervised, how jobs are described, and how individuals aretrained. Training isan
important part of risk management, and should include both a competency and safety
component. For example, if respite providers will be administering medicine, the need
training on when and how to administer (competency), as well astraining in CPR
(safety); if providers are to bathe infants and change diapers, they may need competency
training on how to do these tasks, and safety training on how to avoid contracting
possible infectious diseases.

Transfer Risk. This entails transferring the financial loss to others, such as
through insurance or contracting services out to an independent contractor.

Retain Risk. Thisentails accepting the risk and preparing for the financial
consequences. This may be suitable where the risk is both infrequent and not severs. A
deductible on your insurance is a form of risk retention.

For each risk identified and evaluated by the respite care agency, arisk reduction strategy
must be prepared, and stepsto carry it out carefully mapped, executed and monitored.
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STEP IV: PROGECT ORAGANIZATION OR INDIVIDUAL ASSETSFINANCE
THE RISK:

A key component of risk management is to protect and preserve an agency’s
assets. Thisis done by reducing the level of risk and by shifting the financial lossto
others.

|nsurance

The most common means of financing arisk is by purchasing insurance (liability,
automobile, homeowners, medical, etc.). Reliance on insurance should only be as an
underlying source of security and not as an alternative to other risk management methods.
An insurance agent or consultant or experienced risk manager needs to assist the agency
and provider in purchasing insurance. This person can piece together policiesto provide
comprehensive but not excessive coverage.

It is critical that everyone have a minimal understanding of the language of the
insurance contract. A few things to remember.

Whoisinsured? Each insurance policy identifies who isinsured, i.e., who will be
protected if sued for a covered (see below) activity. Inatypical general commercial
liability policy this coversthe organization and its employees. While most general
liability policies protect an entity for injuries caused by its volunteers, they do not
generally afford protection to the volunteer himself, unless specifically added (for a cost)
to the policy, i.e., additional insured.

What iscovered? All insurance policies identify what activities or “occurrences’ (risks)
are covered. For example, general liability policies cover most bodily injury and
property damage claims, unless they are excluded. The list of exclusionstend to be long
(for according to courts, if something is not specifically excluded, it is covered by the
policy). For example, general liability insurance policies often exclude:

Use of vehicles

Professional malpractice

Workers compensation

Intentional actions

Employment related lawsuits (e.g., wrongful termination)

A word about personal insurance
Many individuals who provide respite care to it on a part time or volunteer basis.

Not being in the full time business of providing this service, they rely upon their personal
homeowners or automobile insurance for coverage. This may not be wise. Asafirst step,
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these individual s should contact their agent or broker to ascertain whether these policies
cover losses arising from respite care services.

Homeowners I nsurance

All homeowner’ s policies exclude coverage for child care services. Most policies
also exclude coverage related to abusiness. Thusrespite care services will not be
covered unless your insurance carrier views it as an “incidental business.”

In order for the standard homeowner’s policy to provide coverage for “incidental
business,” the policy may limit the amount of money the caregiver can earn during a
calendar year. The dollar amount is usually low, such as $2500. Many other insurance
companies word the policy to exclude coverage for “business pursuits’ which would
allow the insurance company to deny any and all claims arising out of respite care
service.

To obtain coverage for services earning more than the “incidental” cap or on
policies that exclude all business pursuits, and endorsement can be added to the policy
that will broaden coverage to include respite care services. This endorsement is often
called a*“home Services Endorsement.” Mot provide in-home care services. The
caregiver should make it clear to the agent the type of services being offered, the level of
care required, the special needs of the child, and where the care is provided.

Another important consideration is whether the child will be considered an
“insured” inthe caregiver’s policy. Many policiesinclude a person under the age 21
living in the household and who is in the care of the policy holder (caregiver). This fact
will make a significant difference in how aclaim ishandled by the insurance carrier.

For example, if the child is injured when the caregiver moves him, and the child is
in the caregiver’s home, the question arises who will pay the medical bills. 1f the child |
considered an “insured” in the caregiver’'s homeowners policy there would be no medical
coverage for the child. Medical payments, Coverage M, will pay for injuries to guests of
the caregiver but not for someone who isinthe care, custody and control of the caregiver.
The child’s family health insurance would be called upon to pay the medical bills. Any
agreements between the family and the caregiver should have a clear understanding of
who pays for medical expenses in order to avoid confusing at a later date.

Homeowner’ s insurance medical payments, Coverage M, provides a limited
amount of insurance for guests who may be injured while on the homeowner’s property.
Many homeowners carry this coverage because it isa courtesy to be able to pay for
injuries occurring on their property, and helps reduce future lawsuits by quickly paying
the injured medical bills.
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Automobile Insurance

The standard automobile insurance policy will exclude coverage for losses arising
out of a business pursuit. Endorsements should be added to cover respite care services as
a business pursuit.

Auto Insurance Payments, Coverage C, provides alimited amount of insurance
for any passenger (including the driver) who may be injured while occupying a vehicle
owned by the caregiver, the family, or agency. Many people do not carry this coverage
because they have health insurance that will pay for injuries or coverage may be available
if another driver isat fault. Coverage C must be specifically added to the policy.

What if I'm not an insured, or risks| am concerned about aren’t covered? Inthis
case you have several options. If you can afford it, you can try to get arider to your
liability policy to cover the activity/individual, or you can purchase other types of
insurance that may apply. For example, directors and officers of organizations may be
covered by D& O insurance policies, which, among other things, would protect them from
employment related lawsuits. Or, as stated above, you could cover your volunteers
through arider to your general liability policy, or seek a separate policy designed for
volunteers.

Waivers, Releases, and Hold Harmless

Another common form of financing arisk is shifting financial accountability by
third party contract. These might include waivers (or releases) and hold harmless
(indemnification) agreements.

Anyone attempting to shift responsibility should consult with an attorney to
determine how to draft such an agreement and whether courts will honor them.

Waivers are essentially promises that you won't be sued. It isa contract by which
one party absolves another of any financial liability in the event something goes wrong.
Thus, for example, arespite care agency may obtain arelease from liability, signed by a
parent, for injuries that may occur in the course of administering medication to a child,
going on a field trip, emergency medical care, or for any possible negligence.

While it is sound practice to obtain these waivers, they are not always upheld by
courts, and thus pose some degree of uncertainty. Courts are reluctant to uphold waivers
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between parties of unequal bargaining power, or waivers that are too broad or ambiguous.
One Colorado court has provided factors for courtsto consider in determining the validity
of awaiver:

1) the service provider’s duty to the public

2) the nature of the service provided

3) whether the contract was fairly entered into by the plaintiff, and

4) whether the intention of the parties was clearly and unambiguously expressed.
41

Even if ultimately unenforceable, waivers serve important functions. They can
act as a deterrent to alawsuit, and they encourage partiesto be aware of the risks, and
take precautionary measures.

Hold harmless agreements, unlike waivers, are not assurances that you won't be
sued. Rather, they are agreements that, in the event of alawsuit, one organization
(indemnitor) will cover the losses of another (indemnitee). Typically, loses include legal
fees, court costs, and damages as a result of the negligent acts of, depending on the type
of agreement, the 1) the indemnitor, 2) the indemnitee, or 3) either. Since the indemnitee
can still be sued, the financial solvency or evidence of insurance (certificate of insurance)
of the indemnitor is very important.

Due to the Colorado constitutional prohibition against a government entity
becoming responsible for the liability of another, 42 the enforceability of an indemnity
agreement against a public agency is questionable.

METHODS OF RISK FINANCING:

Liability Insurance

Shifting Financial Accountability by Contract
Waiver
Hold Harmless
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PUTTING IT ALL TOGETHER

The following examples trace the risk management process in some areas

common to respite care.

Risk: Administratio

n of Medicineto Child

Evaluation of Risk:

Possible waysto reduce risk:

Freguency: How may children you serve
require medication?

Severity: If mistake, possible serious bodily
injury or even death.

Thusrisk is potentially frequent and even
isolated instances can be severe- implement
risk reduction plan quickly.

Legal liability: possible negligence if
wrong dosage, wrong medication, wrong
method, failure to give, or violation of
Nurse Practice Act (crimina misdemeanor)

Avoid: Do not have any respite provider
medicate child.
Modify:
1) have doctors prepare aform letter
that is sent out to al respite
providers regarding the
administration of medication.
Develop policy so that al
medication that respite providers
will have to administer is labeled
and packaged in single dosages,
with instructions form doctor or
pharmeacist.
Require providersto maintain a
medication log
Require providersto receive CPR
training
Require parentsto demonstrate
medication procedure
Require training of provider by
professional nurse.

2)

3)
4)
5)
6)

Transfer: Have parentssign arelease
(waiver) from liability.
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Risk: Driving Child

Evaluation of Risk

Possible waysto reduce risk

Frequency: How frequently are children driven?

Severity: If even one accident may be death
and/or serious bodily injury.

Thusrisk is severe and possibly frequent —
implement risk reduction plan quickly.

Liability: Negligence or possibly intentional tort
or crime (e.g., driving under the influence)

Avoid: Do not transport children.

Modify:
1) Screen providers for safe driving record,;
2) Train providers on safe and emergency
driving techniques;
3) Ensure vehicles regularly inspected and well
mai ntained.

Transfer:

1) Hirebus or cab company to drive children
(independent contractor), or

2) Makesure drivers covered by comprehensive
automabile insurance (may require changes to
you agencies policy or individual’s
automabile insurance policy, to cover work
related accidents).

Risk: High turnover of providers, care given in private homes, lack of information

on individual providers

Evaluation of Risk

Risk reduction

Frequency: rate of staff turnover?

Severity: unknown persons working alonein a
private home away from direct supervision — all
kinds of bad things can happen, including sexual
abuse of child.

Implement risk reduction plan quickly.

Liability: negligence (incl. negligent hiring and
supervision), intentional tort, criminal act.

Avoid: May be unavoidable unless elect to provide all
respite at center (or increase pay to providers to
discourage turnove).

Modify:

1) Changein hiring procedure: criminal
background checks, multipleinterviews, pre-
service training requirements, reference
checks, psychological evaluations, written
bios, special screening tests. 43

2) Changein supervision; close monitoring by
parents and agency staff through frequent and
unannounced inspections, start new providers
at acenter based facility.

Transfer:
1) Consider Independent contractor options.
2) Obtain rider to general commercial liability
that would cover sexual abuse by provider.
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Your own exercise...

The best way to get started on risk management is to sit down with you colleagues
and identify your won risks and complete the following chart. (If you are ssumped, try
one of these: 1) Your agency provides respite care services that entail feeding infants and
toddlers, or 2) your agency provides respite car services to families with children with :
behavioral challenges.”

Risk:
Evaluation of Risk Risk Reduction
Frequency: Avoid:
Severity: Modify:
Liability:

Transfer:
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almost invariably outside the scope of employment.”

18.

19.

20.

21.

22

23.

24,

25,

26.

27.

28.

29.

30.

31.

32.

33.

Masesv. The Diocese of Colorado, 893 P.2d 310 (Colo. 1993), cert.denied,

u.s , 114 S.CT. 2153 (1994). The court acknowledged that “ (a)lmost
invariably, inaclaim for negligent hiring, the tort committed by the employee for
which the employer may be held liable is an intentional tort committed outside
the scope of employment.”

Connes v. Molalla Transports System, Inc. 831 P.2d 1316 (Colo. 1992).

See, eg., Winkler v. Rocky Mountain Conference of the United Methodist
Church, Colorado Court of Appeals, No. 94CA0652 and 0661, Nov. 9, 1995.

Masesv. The Diocese of Colorado, 893 P.2d 310 (Colo. 1993), cert.denied,
uU.S. , 114 S.CT. 2153 (1994).

Maosesv. The Diocese of Colorado, 893 P.2d 310 (Colo. 1993), cert.denied,
u.S. , 114 S.CT. 2153 (1994).

C.R.S. 24-10-101.

C.R.S. 13-21-117 protects for liability under “failureto warn or protect” causes
of action.

C.R.S. 13-21-117.5 protects a variety of professionals and others for thefailure to
warn or protect third parties against the violent behavior of a person with
developmental disabilities or for failure to predict such violent behavior.

C.R.S. 13-21-116(2)(b).

C.R.S. 13-21-1157.

C.R.S. 13-21-108(1).

C.R.S. 13-21-115.5.

C.R.S. 13-21-116 (2.5).

C.R.S. 8-40-101.

C.R.S. 8-40-202(2) (a).

C.R.S. 8-40-202(2)(a).

. C.R.S. 8-40-302(4)



35. Connor v. Zelaski, 839 P.2d 501, (Colo. App. 1992) in which definition of
full time is provided.

36. Aswill be discussed under financing the risk, insurance policies must be
carefully read to determine what individuals and actions are covered. For
example, in Swentkowski v. Dawson, no. 93CA0128 (April 21, 1994), a
Colorado appellate court, with respect to a specific homeowner’s policy,
found that it might not cover the intentional torts of a family member (in
this case the policy holder’s son was accused of molesting athird party).

37. Bargev. Industrial Claim Appeals Office, No. 94 CA1884 (Colo. Ct. App.
Sept. 28, 1995) Colorado Employment Security Act is found at C.R.S. 8-
70-102 et seq.

38. Brighton Scoll Digtrict v. Lyons, 873 P. 2d 1228 (Colo. App. 1993).

39. Aspen Highlands Skiing Corp v. Apogtolou, 866 P.2d 1384 (Colo. 1994).

40. CRS sec. 8-40-20-(1)

41. Heil Valley Ranch, Inc. v Simkin, 784 P.2d 781 (1989).

42. Colorado Constitution, Art. XI sec. 1.

43. For example, a screening test may inquire about age of friends, frequency
of moves, and hobbies and interests.
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Appendix B

Employer Liability
Under Federal Tax and Benefit Law

This report addresses personal injury and property damage liability (torts). Another type
of liability involves federal and state tax and benefit laws. Under the federal laws,
employers have a number of responsibilities. Failure to meet them may result in financial
penalties. These responsibilities include:

Income tax withholding and reporting (FETA — Federal Employment Tax Act)
Payment of Social Security (FICA — Federal I nsurance Contribution Act)
Payment of federal (and state) unemployment insurance (FUTA — Federal
Unemployment Tax Act)

Payment of minimum wages and overtime (FLSA — Fair Labor Standards Act).

The federal laws and regulations are complex. Whether any or all of these programs
apply to your agency (or to the parents you serve) depend upon a number of factors,
including the existence of an employer-employee relationship, wage thresholds, treatment
on non-cash payments, and treatment of “domestic workers.” Respite care agencies
should seek guidance from experienced employment lawyers.

Whether the respite care agency isresponsible for any of the items listed above depends
first and foremost upon the existence of an employer-employee relationship. For
purposes of tort liability, thisrelationship is defined by state law. For federal tax and
benefit purposes, federal law controls. Furthermore, definition of employee may vary by
federal program. The IRS definition and guidelines for tax withholding and reporting
purposesisthe most developed and instructive, and often relied upon as the first step
deciding whether an individual is an employee or independent contractor.

Under the IRS, and “employer” is defined as “the person for whom an individual
performs or performed any service of whatever nature,” but if the person does not have
control of the payment of wages for such services, than employer means the person
having the control of the payment of such wages (IRC, 26 USC sec. 3401 (d)). “Wages’
isdefined as “remuneration for services performed by an employee for hisor her
employer, including the cash value of all benefits paid in any medium other than cash.”
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The IRS has identified 20 factors to consider in determining whether an employer-
employee relationship exists. In determining whether respite care providers are your
employees, you may want to take this test, adapted from the 20 factors:

1) Do you instruct the respite care provider, or have the right to instruct her, about
when, where, and how to do the job (control)?

2) Do you train the respite care provider to perform the services in a particular way?

3) Doestherespite care provider have to personally perform the services (as opposed
to delegating the services to another)?

4) Do you hire, supervise, and pay assistants who work with the respite care
provider?

5) Do you have a continuous relationship with the respite care provider, e.g., the
arrangement contemplates continuing or recurring work, even if part-time?

6) Do you set hours of work of the respite care provider?

7) Doesthe respite care provider work exclusively or full time for you?

8) Do you control where the work takes place?

9) Do you set the sequence of work to be done by the respite care provider?

10) Do you require the respite care provider to submit regular oral or written reports?

11) Do you pay the respite care provider by the hour, week, or month (as opposed to
by the job or commission)?

12) Do you pay the respite care provider for her business and travel expenses (but not
routine commuting expenses)?

13) Do you provide the respite care provider with tools and materials to do the job?

14) Does the respite care provider work only for you?

15) Does the respite care provider not make her services available to the general
public?

16) Can you fire the respite care provider?

17) Can the respite care provider quit without owing you any damages?

18) Isthe respite care provider free of risk of financial gain or loss dueto the services
rendered?

The more questions you answered with a yes, the more likely you are to be considered an
employer. If most of the answers are no, the respite care provider is more likely to be
either an independent contractor or an employee of the parent who uses these services. It
isworth noting that the presence of a written agreement indicating independent contractor
status does not control.

The IRS test is not conclusive. Depending on the circumstances, the factors may be
weighted differently. If you wish aformal determination of worker’s employment status,
the IRS will give a written opinion upon submission of a completed IRS Form SS_*,
Determination of Employee Work Status for Purposes of Federal Employment Taxes and
Income Tax Withholding.
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Some frequently asked questions by respite care agencies:

>0 PO PO

Fo

. What if | merely provide areferral service?

Under the 20 factor test, you are not likely to be an employer.

What if | provide areferral service and train the respite care providers?
Still under the 20 factor test you are not likely to be an employer.

What if | only provide vouchers to parents, who in turn engage a respite provider?
Again, under the 20 factor test, almost all the answers would be no and you would
probably not be considered an employer.

| understand, as part of “nanny gate’, the rules for domestic employees have changed.
How does this affect respite care services in the home?

The Socia Security Domestic Employment Reform Act of 1994 simplifies payment of
unemployment taxes of domestic workers. Thethreshold for withholding and paying
unemployment and social security taxes was raised to $1000 annually. In addition,
individuals who hire domestic workers need no longer file quarterly forms, but as part of
their own yearly tax return can pay FICA, federal unemployment taxes, and agreed upon
federal incometax withholding. The definition of “domestic service” in a private home
is sufficiently broad so it may include the types of services provided by a respite care
provider. However, if the respite care agency is the employer, and not the family, this
act will not apply. Many of the thither federal benefit laws have special provision for

domestic workers; again you are well advised to consu7It with an employment lawyer
on these matters.

If we only provide areferral service, but the parent (consumer) selects and pays the
respite provider, is the parent the employer for federal tax and benefit law purposes?
Maybe. The same analysis, using the IRS test, would have to be applied to the parent.
However, many benefit laws have exceptions or special rules for domestic help, which
may include respite providers.

If parents receive vouchers from our agency to useto pay for respite services, must they
report this asincome for their own personal incometax purposes?

A. Asof thiswriting, thereis no definitive answer to this question from the Internal

Revenue Service. According to one 1993 report from the American Bar Association,
payments received from a “legislatively provided social benefit program for promotion
of general welfare objectives: are excluded from arecipient’s gross income. (Avoiding
Legal Pitfallsin the Funding of Family Support Services: An Analysis Prepared by the
American Bar Association’s Commission on Mental and Physical Disability Law, at
page 16, quoting from an IRS Revenue Ruling 74-205, 1974-1 C.B. 20) Arguably, cash

assistance to parents to help pay for respite care services falls under this exception, and
therefore is not taxable,
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Kational Association of State
Directors of Developmental
Disabilities Services, Inc.

113 Oronoco Street
Alexandria, VA 22314

703/683-4202

MEMORANDUM

TO: All State Directors
FROM: Robert M. Gettings

Executive Director
SUBJECT:  Tax, Liability and Legal Issues in Consumer-Directed Services

During the Governmental Affairs Forum at the Association's recent Mid-Year Meeting in
Scottsdale, Arizona, several state directors mentioned that a wide variety of tax, liability and
other legal issues often imposed major barriers to implementing consumer-directed services.
This complex, often arcane area of government policy is of particular interest to officials in states

which are attempting to put consumers and family members in control of their own service
budgets.

Concerns have arisen around the effects of federal and state wage and hour rules, tax laws,
liability coverage, and workmen's compensation policies when consumers or families choose to
employ their own support workers. While no one seems to have solved these problems
completely, materials are now available which summarize the steps that have been taken in
sclected states to address the complex barriers faced by individuals and families who wish to
employ their own support staff. As a follow-up to the Scottsdale discussion, the purpose of this
memorandum is to provide a few sources of information which state MR/DD officials may find
useful in designing consumer-directed services.

The most comprehensive publication currently available is entitled Consumer-Directed Attendant
ices: i . This report was
prepared by Susan Flanagan of Systemetrics, Inc. for the U.S. Department of Health and Human
Services. The report details the approaches which selected states/localities have used in
determining employer-employee relationships and establishing a fiscal intermediary. This report
also describes four employer models and addresses workmen's compensation and legal liability-
issues. It also contains a useful bibliography. Copies of the report may be obtained from the:

National Technical Information Service
Department of Commerce

5385 Port Royal Road

Springfield, VA 22161



Cheryl McDuffie, Office of Disability, Aging and Long-Term Care in the Office of the Assistant
Secretary (HHS) for Planning and Evaluation, is listed as the contact person for information
concerning this report. Her telephone number is 202/690-6613. :

The United Seniors Health Cooperative has published a paper entitled, “International and
Domestic Programs Using ‘Cash and Counseling' Strategies to Pay for Long-Term Care." This
paper is the result of a research project designed to examine national and international efforts that
allow consumers to make their own decisions about purchasing care. This paper can be obtained
from:

Dr. James Firman

United Seniors Health Cooperative
1331 H Street Suite 500
Washington, DC 20005-4706
Telephone: 202/393-6222

Fax: 202/783-0588

Attached you will find a short paper entitled, “"Overview of Legal Requirements for Hiring
Individual Home Care Workers." This baper, prepared by Glenn Silverberg of the Wisconsin
Department of Health and Social Services, offers a brief explanation of the key issues and
various documents needed to employ an individual home care worker. While the details of the
paper are based on Wisconsin law/policies, it offers a succinct description of the legal
requirements involved in consumer-employed service workers.

Additional materials also are available from the Wisconsin Department of Health and Social
Services which describe the responsibilities of fiscal intermediaries, offer timesheet formats for
keeping track of employee hours, a sample employee and consumer/employee agreement and
other materials describing applicable rules. These materials can be obtained from:

Cecelia Geis

Bureau of Long-Term Support

Wisconsin Dept. of Health and Social Services
I West Wilson Street

P.O. Box 7851

Madison, WI 53707

Telephone: 608/267-2923

Fax: 608/267-2923

We trust that you will find this information helpful as you plan and implement
consumer-managed services. If you have further questions about this policy area, please feel free
lo contact Robin Cooper at 608/231-2121 or by e-mail at Windfiend@aol.com.

Attachment:  “"Overview of Legal Requirements for Hiring Individual Home Care Workers",
Wisconsin Department of Health and Social Services, October, 1993.
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Overview of Legal Requirements for Hiring

Individual Home Care Workers

Glenn Silverberg developed the attached guide primarily for
private pay individuals seeking to hire their own workers.

However, you may find the overview useful for a variety of

purposes in public programs.



So You Want toHireYour Own Home Care Worker?
Legal Requirements and Considerations

1. Veify Employment Authorization- The Immigration Reform and Control
Act of 1986 requires that you hire only U.S. citizens and persons from
other countries who are authorized to work inthe U.S. To comply with
this requirement, Form 1-9, Employment Eligibility Verification Form,
must be completed for each worker. Employers are exempted from this
verification if the worker is an independent contractor (see 2 below) or
provides domestic service on a casual basisin a private home. “Casual”
domestic service is sporadic, irregular or intermittent. Home care workers
are in the category of domestic services workers, but most, except those
providing seasonal chores or working small amounts of time for an
employer, would not meet the casual exemption.

Unless an employer is clearly exempted, at the time of hire the employee
completes section 1 of Form 1-9, “Employee Information and
Verification.” Then, within three business days, the employee must
present for your review documents to establish both identity and eligibility
to work legally in the U.S. After examining the document(s), you
complete section2, “Employer Review and Verification,” and retain the
form. Thistoo must be done within three business days of hire. If the
worker cannot provide the documents in three days, she must provide
proof within that period that she has applied for the documents and must
provide them within 21 days of hire.

For egtablishing both identity and employment authorization you may use
one of the following:

US Passport (unexpired or expired),

Certificate of U.S Citizenship (INS Form N-560 or N-61),
Certificate of Naturalization (INS Form N-550 or N-570),
Unexpired Foreign Passport with either an unexpired stamp
reading “processed for [-551" or a Form 1-94 attached with an
unexpired work stamp whose restrictions are not in conflict with
the job,

Alien Registration Receipt Card (INS Form [-151),

Resident Alien Form with worker’s photo (INS Form I-551),
Unexpired Temporary Resident Card (INS Form 1-688),
Unexpired Employment Authorization Card with photo (INS Form
[-688 A),

Unexpired Reentry Permit (INS Form [-327),

Unexpired Refugee Travel document (INS Form 1-571), or

Unexpired Employment Authorization document with photo (INS
Form 1-688B).



To establish identity only use one of the following:
Driver’slicense issued by a state with either a photo or personally identifying
information,
| dentification card issued by afederal, state, or local government agency with a
photo or personally identifying information.
- School identification card with a photo.
Voter’ sregistration card
Veterans Discharge form or proof of active duty or reserve status in the military,
Military dependent’ s identification card,
Native American tribal documents, or
Canadian driver’s license.

For establishing employment authorization only use one of the following:
- Social Security Card,
Birth Certificate (original or certified copy),
Native American tribal document,
U.S Citizen Identification Card (INS Form [-197),
Resident Citizen Identification Card (INSForm1-179), or
Unexpired employment authorization document issued by the INS.

2. Establish Whether the Worker is an Employee or and I ndependent Contractor (Self-
Employed)- The general rule isthat if aworker performs services that are subject to
your direction and control, asto both what must be done and how it must be done,
that worker is your employee. Thisis known asthe common low control test. It does
not matter whether you exercise this control as long as you have the legal right to
control both the method and result of the service. Three of the usual characteristics of
an employer are that she or he has the right to discharge the employee, the right to
determine when, where and how the employee works, and supplies the employee with
tools and a place to work.

Self-employed people are in business for themselves. Such persons carry on an
independent business, contract to do work according to their own means and methods
and are subject to control only asto results. Factors suggesting independent
contractor statusinclude but are not limited to, the worker: having opportunity for
profit or loss, having a significant investment in facilities for doing the work,
supplying the tools or materials for the work, hiring, supervision and paying assistants
independent of the employer, working for a number of people or firms at the same
time, making the services available to the general public, and determining the order or
sequence in which the work is done and the hours which it isdone. The



judgment of employment status is based on a consideration of all factorsin the
relationship that show employer control over details of work balanced against those
factors indicating an independent contractor status. Y ou may request the IRS to make
the determination for you by submitting Form SS-8 on which you describe various
aspects of the relationship.

If you follow the common law test, most home care workers are employees, not
independent contractors. If the worker is self-employed you are not liable for
payment of the social security or unemployment insurance taxes described below.
(Note: Under Wisconsin unemployment compensation law, a worker is self-
employed only if her work is both free from the direction and control of an employer
and is performed in an independently established trade, business or profession. This
issomewhat more restrictive than the common law test. Thetest for independent
contractor statusis also more restrictive in wage and hour law. See 9 below.)

3. Obtain aFederal Employer Identification Number - If you are a household (also
called domestic worker) employer, obtain an employer identification number by
filling Form SS-4 with the IRS. If you have not applied fro or received this number
by the time you must pay social security taxes, you can get the number by indicating
“none” or “applied for” in the space for employer number on the return you file. (See
4 below.)

4. Pay Socia Security Taxes- Y ou must pay social security taxes for each household
employee you pay at least $50 in wages in a calendar quarter. Y ou deduct 7.65%
from wages as the employee share and add an equivalent amount as the employer
share. You file Form 942, Employer’s Quarterly Tax Return, with the payment,
within one month of the end of the quarter. Onereturnis filed even if you have more
than one employee.

5. Determine Whether Y ou Will Withhold Federal and State ncome Taxes- Y ou do
not have to withhold income tax on wages paid to household employees, unlessthe
employee asks for it and you agreeto it. If you are going to withhold income tax, the
employee must complete form W-4; Employees Withholding Allowance Certificate.
Y ou determine the amount to be withheld from the W-4 and the tables in Publication
15 (Circular E), Employer’s Tax Guide. Y ou pay and report the withholding
guarterly together with Social Security taxes on Form 942. On the reasonable
assumption that employers of home care workers will not withhold income tax, | will
not cover state income tax withholding. Contact the Department of Revenue if this
assumption is incorrect.




6. Notify Worker About Earned Income Tax Credit and Pay in Advance if
Reguested — If the employee does not have any federal income tax withheld, you
must notify the employee that she may qualify for the earned income tax credit
(EITC). Generaly, an employee who earns less than $23,050 in 1993 and supports a
dependent child iseligible. To notify the employee, give her a copy of Notice 797,
Notice of a Possible Federal Tax Refund Due to the Earned Income Tax Credit. Your
employee may request advance payment of the credit by giving you a completed
Form W-5, Earned Income Tax Credit Advance Payment Certificate. If so, when you
pay the employee, include the advance payment, which is taken from the social
security taxes (and withheld income tax, if any) that you would otherwise pay to the
IRS. Figure the amount from tables in Publications 15. Y ou deduct the total advance
payments made in the quarter on Form 942 and pay |RS the net.

7. Pay Unemployment Insurance Taxes if Required- you are required to pay
unemployment insurance taxes in you pay cash wages of $1,000 or more to your
household employees in any calendar quarter this year or last year. Even if no single
worker is paid $1,000 in a quarter, if the total you pay to all household employeesis
$1,000 or more you incur atax liability. Both state and federal taxes must be paid.
These are paid by the employer and no part may be deducted from wages. To pay
state taxes, contact the UC Division of DILHR to set up an account Obtain Form
UCT-5332, Domestic Service Employer’s Report, which you submit to get an
account number and tax rate. Pay the tax quarterly, submitting Form UC-101,
Quarterly Report of Employment and Wages Paid, reporting covered wages and tax
paid by the end of the month following the quarter.

Pay and report federal unemployment tax using Form 940 or 940-EZ, Employer’s
Annual Federal Unemployment Tax Return. This is due one month after the year
ends. However, you have to make adeposit of tax due before filing the return if the
balance due at the end of any quarter is more than $100, in which case you must
deposit the tax in an authorized financial institution by the end of the next month.

Y ou get acredit against federal tax due for the state taxes you pay.

8. Give Completed Form W-2 to Each Worker and Send to Social Security — Y ou
must give acompleted Form W-2, Wage and Tax Statement, to each employee by
January 31, or if the person stops work before the end of the year and requests it
earlier, within 30 days of the request or last wage payment, whichever is later. By
February 28, send Copy A of Forms W-2 with Form W-3, Transmittal of Income and
Tax Statements, to the Social Security Administration. If you have only one
employee, send only Form W-2.




9. Comply with Federal and State Wage and Hour Regulations — Unless the worker
is an independent contractor (and the great majority of home care workers are not
under the Fair Labor Standards Act), or is specifically exempted, you must pay at
least the minimum wage of $4.25 an hour for al hoursworked. Thereis apermissive
exemption if the worker resides in the employer’ s household, spends no more than
20% of her weekly work time on general household work and has minimal training.
Such exempt workers (providing “ companionship services’ can be paid a negotiated
amount that translates to less than minimum wage for hours worked. (However, how
much training would disqualify use of this exemption isunclear and in dispute.)
There is a second exemption for persons performing chore services such as mowing
lawns, raking leaves, shoveling snow and other odd jobs on an irregular or
intermittent basis for no more than 15 hours per week for one employer (*casual
employment”).

Y ou are not required to pay overtime (time-and-a-half the regular pay rate) for hours
worked over 40 in aweek if the worker either resides in the employer’ s residence, or
provides “companionship services’ whether or not on alive-in basis. Y ou may take
deductions from cash wages for meals or lodging provided to and voluntarily
accepted by the employee, not to exceed $51.00 per week or $2.45 per meal and
$34.00 per week or $4.85 per day for lodging. To deduct meals, the meal period must
be at least 30 minutes and the worker must be completely free from duties.

Determining actual house worked can be difficult in home care because overnight
workers may sleep while in the home, and because there is often time when the
worker provides only supervision or is not providing service but ison call or needsto
bethere“in case.” The employer and employee should negotiate a written, signed
agreement stating work hours, which may exclude such sleep time, meal time and
free time as the parties agree. Wage and hour authorities will accept such an
agreement in the event of a complaint. Without such an agreement, state regulations
provide that unless the worker livesin or ison duty for 24 hours or more, the worker
must be paid for all time she is in the home, including sleep time, unless she has
complete freedom to leave the premises.

10. Consider Whether to Purchase Worker’s Compensation I nsurance- Worker’s
compensation insurance, which pays for medical expenses and lost income in the
event the worker is injured on the job, is not required when you hire your own home
care worker. However, if you purchase apolicy, by law you are protected against
lawsuit, since an injured worker cannot sue the holder of the policy. Policies are
purchased from insurance companies; however, if an insurer rejects you, you may
apply to the Wisconsin Compensation Rating Bureau, which operates a high-risk
pool. The ratesfor part-time domestic service workers in 1993 are $106 per worker




with a minimum premium of $266; for full-time workers, the rate is $246 per worker with
aminimum premium of $406. They change (go up) each year. If you have homeowner’s
insurance that may provide some compensation for an injured worker, depending on the
policy, but it will not bar a lawsuit.

10. Keep Records— For employment tax purposes the following records should be kept
at least 4 years after the tax is paid or the due date of the return, whichever is later:
- Federal employer identification number and state UC account number,
Copies of all returns and forms filed,
Dates and amounts of any deposits or payments made
Each employee’ s name, address, and social security number,
Dates each employee was employed,
Copies of Forms W-4,
Copies of Forms W-5,
Amount of social security tax collected for each payment and the date collected, and
If the wage payment and the amount subject to social security taxes, unemployment
taxes, or withholding are not equal, the reason why.

For wage and hour purposes, in addition to the above the following information should be
kept at least 3 years;
- Each employee' sdate of birth and sex,
Beginning and ending times of work each day and of uncompensated meal periods,
Total hours worked per day and per week (the written agreement described above can
substitute for this and the item above),
Rate of pay and wages paid each payroll period,
Date of payment and pay period covered, and
Amount of and reason for each deduction from wages.

For employment authorization purposes, for each worker hired keep a completed form |-
9, Employment Eligibility Verification Form, for either three years after hire or one year
after the worker leaves your employment, whichever is greater.




Some Notes on the Above

1. These requirements apply to individuals employing their own home care
workers. The requirements are somewhat different if an agency provides
the services. Inthat situation, the agency employs the worker, not you and
note of thisis your responsibility. However, agency-provided services are
more expensive.

2. If you receive Community Options Program funds to purchase services,
the county agency is obligated to act as you agent in meeting employer
responsibilities. If you receive other public funds, the county agency may
but isnot required to act as your agent.

3. If you can’'t manage all the administrative tasks on your own, perhaps a
family member or friend can assist, even being the employer of record. If
you can afford it, you could hire a bookkeeper or accountant to act as you
agent in handling these duties.

4. Enforcement of these requirements is primarily complaint-driven. If the
workers you hire do not complain to or file for a benefit with the
responsible agency, you are unlikely be discovered if you don’'t comply
with arequirement. If discovered, you will be liable for back payments of
taxes and/or wages plus interest and penalties. Sometimes penalties are
walved. It isreasonable, at least where public funds are not involved, to
balance strict compliance with other considerations such as securing the
help you need to continue to live at home, if you are fair to the persons
providing the services. It isone thing where persons of little or modest
means hire help out of necessity because of a disability. It is quite another
where wealthy persons hire help by choice and out of convenience but to
do not bother to comply with the law in spite of ample resourceto
determine and meet requirements.

5. Thereislegidation pending in Congress that would raise the threshold for
when social security taxes must be paid for household workers from $50
in aquarter to probably about $1000 in a year, with the threshold to be
indexed to wage growth. Quarterly payments and filings would be
eliminated and replaced with annual payment and accounting as part of
filing an income tax return. Hearingswill be held by the senate Finance
Committee (as part of a larger bill to make the Social Security
Adminigtration a separate agency) within the next few months.



FOR ADDITIONAL INFORMATION

IRS Publication 926; Employment Taxes for Household Employers

IRS Publication 15 (Circular E), Employers Tax Guide

Immigration and Naturalization Service, Publication M-274, Handbook for Employers
U.S. Department of Labor, WH Publication 1409, Regulations, Part 552: Application of
the Fair Labor Standards Act to Domestic Service (Title 29, Part 552, Code of Federal
Regulations)

Wisconsin Administrative Code, Chapter Ind 72, MINIMUM WAGES

Prepared by Glen Silverberg, Bureau of Long Term Support, Division of Community
Services, (608) 266-6890 (10/93)



Twenty Factors Deter mining Employee Status

Workerswho meet someor all of the following 20 criteria are normally judged by
the IRSto be employees.

1. Theworker istold where, when and how to work.

2. Theorganization trainstheworker or requires him to attend
meetings.

3. Theworker’sservicesareintegrated into the organization’s
operations, thusimplying that the organization controls his actions.

4. Theworker must render hisservicespersonally. Thisimpliesthat the
organization isinterested in his methods and want to control them.

5. The person hiring the worker generally hasthe authority to hireand
supervise assistants.

6. Thehiring person and the worker have a continuing relationship.
Thisimpliesthat an employer-employee relationship exists.

7. Theorganization setsthe hoursthe worker must work.

8. Theworker must devote substantially full-time to the organization’s
work.

9. Theworker workson the organization’s premises.

10. Theworker worksin a sequence set by the person heisperforming
work for.

11. Theorganization requirestheworker to submit oral or written
reports.

12. Theworker ispaid by the hour, week, or month.

13. Theorganization paystheworker’sbusinessor traveling expenses.

14. The organization suppliesthe worker with most of histools and
materials.

15. Theworker has no outside office or place of business.

16. The organization shields the worker from any chance of real economic
loss or gain resulting from hiswork.

17. Theworker works primarily for one firm and hasno other clients.

18. Theworker does not consistently make his servicesavailable to the
general public.

19. The organization hastheright to discharge the worker at any time.

20. Theworker hastheright to terminate hisrelationship with the
organization with no liability.



