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TO: Directors of Education-Related Agencies 
 
FROM: The Extended School Year (ESY) Task Force 
 
DATE: March 6, 1998 
 
RE:  ESY Materials Package 
  
 
For the past two years, a group of administrators from various administrative units across 
the State have been meeting to become more knowledgeable around the issues related to 
Extended School Year Services.  The directors of a majority of administrative units 
indicated they would like to have materials available to use with staff as they conduct 
professional development activities relating to ESY.  With this in mind, the group worked 
very hard to pull together this information.  Feedback was received from a variety of 
special education directors and other education agency staff and parents about the content 
of the materials.  This feedback was very helpful to the Task Force in providing the 
revisions that were made.  We now have the finalized version of this product available in a 
three-ring notebook, so that you may make copies and transparencies as needed.  Please 
feel free to do so. 
 
We hope that you will use this information, and that it will assist you as you work with your 
staff on the development of an ESY process.  The intent of the Task Force was that 
administrative units across Colorado would become more consistent in implementing 
guidelines and criteria for and effective ESY process.  Please let us know if you should 
need further assistance regarding ESY, and we will attempt to provide support where 
feasible. 

 
Terri Rogers Connolly 
Colorado Department of Education 
Special Education Services Unit 
201 East Colfax Avenue 
Denver, Colorado 80203-1799 
303-866-6702 fax: 303-866-6811 
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WW HH AA TT   AA RR EE   EE XX TT EE NN DD EE DD   SS CC HH OO OO LL   YY EE AA RR   SS EE RR VV II CC EE SS   (( EESS YY)) ??   
 

Extended School Year Services have been available to students with disabilities for the 
last decade, but it is only recently that court cases have begun to define the specific 
characteristics (Johnson vs Independent School District No. 4 of Bixby, Tulsa Co, 
Oklahoma, Tenth Circuit Court, 1991) school districts must use to determine if ESY 
services are needed.  The issue has created confusion for school districts and families as 
they try to determine the need for services, and exactly what those services should look 
like.  Each district, or administrative unit, in the state has had to develop criteria and 
provide ESY services, thus creating a very different process from one school district to 
another.  With this in mind, a task force was formed at the February State Directors 
meeting (1996) to focus on developing a process that each district in the state could use 
as it attempts to provide ESY services.  Many questions were asked as this group began 
to define what ESY Services are and what they are not. 
 

For some students, the provision of free appropriate public education means extending 
instruction and related services beyond the typical school year.  An extended school year 
program must be provided for any student with disabilities who is eligible for such services, 
and the determination of eligibility to provide such services is made annually by the IEP 
committee.  Preparation for the determination must begin early in the school year in order 
to carefully collect the data that will be needed in order to make and accurate 
determination.  Teachers should collect data relating to specific skills and behaviors that 
have been identified on the current IEP, just as they would to determine if appropriate 
progress is being made during the school year.  The decision of whether or not a child is 
eligible is determined by a student’s ability to maintain learned skills identified on the IEP 
during the typical school year.  It is important to develop the ESY document so that it 
clearly defines, and everyone understands the nature and intensity of the services to be 
provided. 
 

As districts discuss their criteria for providing ESY services, it will be important to consider 
the services available on a year-round basis. Some school districts now offer services 
throughout the calendar year, with breaks scheduled on a periodic basis (e.g. nine weeks 
of school with three weeks off).  While it is expected that some students will still need ESY 
services, it is believed that the very nature in which the school program occurs may serve 
to diminish the need for extended services.  As in a more traditional service delivery 
model, services should be considered on an individual basis.  For any child receiving 
educational services out of the district, the determination of eligibility for ESY services lies 
with the school district of jurisdiction.  There must be a CDE approved rate to provide ESY 
services out of the district. 
 

While all students regress or lose some skills during a break, some children with 
disabilities experience a loss of skills or regression that is so great, it takes a significant 
length of time during the next school period to regain or recoup those skills.  Additionally, 
the individual needs of some students might require services which are shorter or longer 
than the typical school day.  With the tenth circuit court decision, criteria for determining 
regression/recoupment was expanded to include a variety of other predictive factors that 
must be considered in determining ESY. (See section IV for a list of these factors).  The 
task force has examined these factors and developed a list of questions related to the 
predictive factors which should be of help to educators and families in their determination 
of the need for ESY services. 
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TTHHRROOUUGGHH  AA  SSEERRIIEESS  OOFF  DDIISSCCUUSSSSIIOONNSS  AANNDD  AA  RREEVVIIEEWW  OOFF  RREELLAATTEEDD  CCOOUURRTT  
CCAASSEESS,,  TTHHIISS  TTAASSKK  FFOORRCCEE  IINNTTEERRPPRREETTEEDD  TTHHAATT  EESSYY  SSEERRVVIICCEESS::  

 
 

AARREE  
 
� to maintain learned skills, not develop new skills  

� to target goals and objectives derived from the current IEP  

� determined on an individualized, case by case basis  

� provided at no cost to families, and with no budgetary constraints as a factor  

� based on the needs of the individual child, and thus there is no specific amount of 

time required (typically not the same as what the child may receive during the 

school year)  

� developed through creative use of educational and other personnel  

� provided in a variety of environments, including the home setting  

� available to any student who is eligible for them  

� evaluated annually and based on data collected during the current year to 

determine eligibility  

� discussed at the IEP meeting by the IEP team  

  
 
 
 
AARREE  NNOOTT  
 
 
� to develop new skills  

� a traditional summer school program  

� to meet newly developed goals and objectives  

� to make up for absences incurred during vacation, suspension or expulsion  

� provided for the convenience of families, e.g. to substitute for childcare or to 

maintain the families’ job security  

� to replace or duplicate alternative community resources  
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EESSYY  PPRROOCCEESSSS  
  

FFOORR  
  

SSEERRVVIICCEE  PPRROOVVIIDDEERRSS  
 
 
The following sequence is suggested in order for the ESY requirements to flow within the 
IEP process over the course of a school year. 
 
 
Ø When a student enters the district or school, review the student’s file for evidence of 

previous ESY services and/or history of regression. 
 
 
Ø Over the course of the school year, each service provider should collect data before 

and after major breaks and record in the student’s file.  Refer to appendix for examples 
of data collection forms. 

 
 
Ø Review any data collected prior to each IEP meeting for evidence of 

regression/recoupment that may determine the student’s eligibility for ESY services. 
 
 
Ø During each IEP meeting, consideration for ESY services must be discussed using 

data collected and/or the predictive factors listed in Section IV.  If data is not available 
or insufficient, use the predictive factors to determine eligibility.  Even with sufficient 
data, the predictive factors must be reviewed for any additional areas of service 
delivery. 

 
 
Ø Document the results of your discussion on page 9 of the State IEP forms entitled 

Special Education and Related Services.  See examples in the Appendix. 
 
 
Ø Complete district required forms for students who are eligible for ESY services. Attach 

copies to the most recent IEP. 
 
 
Ø As with any IEP meeting, include parents in both the determination of eligibility and the 

recommendations for delivery of services. 
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ESY DEFINITIONS 
 
 

Data Collection  Any systematic method of documenting skill levels, 
regression, and recoupment 

   

Eligible  Meets requirements and is entitled to receive 
defined services 

   

Pre-Break Skill Level  Level measured immediately before the interruption 
of education programming 

   

Post-Break Skill Level  Level measured immediately after the interruption 
in education programming 

   

Emerging Skills  Beginning levels of mastery 
   

Interruption  Any extended break in educational programming 
   

Learned Skills  Levels of achievement that have been acquired 
and that can be demonstrated through assessment 

   

Maintain  to cause to remain at a certain level of functioning 
   

Predictive Factors 
 indicators or criteria which are used in conjunction 

with regression and recoupment data to determine 
ESY eligibility 

   

Recoupment Period  a span of time needed to regain the level of the 
previously learned skill 

   

Related Services  supportive services required to assist a child with a 
disability in benefiting from special education 

   

Significant 
Regression 

 a loss of skill level that jeopardizes the benefits 
accrued during the regular school year 

   

Skill Level  documented level of achievement based on the 
student objectives as stated on the current IEP 
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In this section, you will find predictive factors as determined by the Tenth Circuit Court with 
critical questions that might be asked to help determine whether the Predictive Factors are 
relevant in determining eligibility for ESY services.  In some cases, examples are provided 
to further clarify when significant regression could occur and ESY services may need to be 
provided.  These factors must be reviewed (briefly or thoroughly) anytime a student is 
being considered for ESY services. 
 

 Predictive Factors 
 

Type and 
Severity 

♦ In what ways does the student’s disability and/or intensity of needs 
impact the maintenance of learned skills? 

 
4 A student with autism has a history of losing skills in the area of 

communication when structured activities are not provided over an 
extended school break. 

4 A student with TBI has ongoing problems retaining learned skills and 
needs ongoing practice of these skills to prevent serious regression. 

4 A student with multiple and severe disabilities requires very intensive 
services over the school year through collaborative efforts from staff 
and the family, to make progress on IEP objectives.  Therefore, it can 
be predicted that after an extended break, significant regression could 
occur. 

 
Behavioral/ 
Physical 

♦ Are there behavioral or physical factors that negatively impact the 
student’s ability to maintain learned skills? 

 
 ♦ Have there been extended absences that impact ability to maintain 

learned skills? 
 

 ♦ Have there been major life events that impact ability to maintain 
learned skills? 

 
 ♦ Have there been significant behavioral challenges that interfere with 

maintenance of learned skills? 
 

Alternative 
Resources 

♦ What community/home resources are already planned or could be 
available in order for the student to maintain learned skills? 

 
 ♦ How does the parents’ ability to provide educational structure at 

home impact the child’s ability to maintain learned skills? 
 

 4 A child with a learning disability has a family who is in crisis and 
therefore is not able to provide ongoing support in reading. 

 
Ability to 
Interact with 
Non-Disabled  
Peers 

♦ Does the lack of opportunities for the student to interact with non-
disabled peers significantly interfere with maintenance of learned 
skills? 

 4 A child with multiple disabilities has a goal of developing social initiation 
skills, but lives in an isolated rural area where no opportunities exist for 
interaction with typical peers. 
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 ♦ What community/home support is needed to provide necessary 

opportunities for this student? 
 

4 A child who is deaf and whose primary mode of communication is sign 
language has limited opportunities to communicate with others using 
sign language in the community. 

 
Curriculum 
That Needs 
Continuous 
Attention 

♦ Are there any objectives on the IEP that require ongoing support in 
order to maintain learned skills? 

 ♦ Are there other elements of the IEP such as a behavior plan or health 
care plan that require ongoing support in order to maintain learned 
skills? 

 
Vocational 
Needs 

♦ Does this student require ongoing support in order to maintain 
learned vocational skills? 

 
4 A student has a job during the school year with support from a job 

coach.  The question for the IEP team is: Will this student lose the 
opportunity to maintain learned skills over the summer without the 
support of a job coach? 

 
Extraordinary  
Vs. Integral 

♦ What support/services are essential, as well as reasonable, to meet 
this student’s individual needs in order to maintain learned skills? 

 
4 A district can provide a student with Autism appropriate educational 

services within the school district, rather than sending them to an out-of-
district/state special camp. 

4 A district can provide a student with a disability who is reading well 
below grade level appropriate services within the school district, rather 
than sending them to a costly out-of-state special reading program. 

 
Child’s Rate of 
Progress 

♦ How does the length of time that the student takes to learn a skill 
negatively impact the maintenance of learned skills? 

 
 ♦ Would the interruption of services be detrimental to the student’s 

continued progress? 
 

4 A student with an emotional disability begins the school year with many 
office referrals.  In the course of the year, the number of referrals 
decreases, but, without the benefit of ESY, it can be predicted that the 
frequency of referrals would escalate to, or near to, the rate observed 
initially. 

4 A student with a perceptual/communicative disability demonstrates 
peaks and valleys regarding the time it takes to become proficient in a 
skill.  Data collection may not give a true picture of the difficulty the 
student has, but ESY could provide the prolonged opportunity for 
maintenance. 

 
Other Relevant 
Factors 

♦ Has anything occurred additionally throughout the year that ought to 
be considered? 
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* NEW ESY FORM 2002 * 

                            
 Legal Name of Child/Student  Child/Student ID  DOB  Date of Meeting  

 

EExxtteennddeedd  SScchhooooll  YYeeaarr  DDeetteerrmmiinnaattiioonn  
 

School        

Grade Level       Teacher        

Child/Student’s 
Parent(s)        

Address        

City/State/Zip        

Telephone Number                          

 Home Work Home Work  
 Criteria/Inquiry:    

 
Did the child/student experience significant regression on current IEP goals 
and objectives? 

Yes  

 

No  

 
 

 
Did the child/student require an unreasonably long period of time to 
relearn previously learned skills? 
 

Yes  

 

No 

 
 

 Are there other factors relevant in determining eligibility for ESY services? 
 

Yes  

 

No 

 
 

     
 �  Attach documentation for each question.    
 

Decision: Eligible for Extended School Year (ESY)? 
 

Yes  

 

No  
 

 

 If Yes, 
In what goal areas will regression occur if ESY services are not provided? 

 

        

 What types of services wil l  be provided to prevent regression?  
        

 What frequency and duration wil l  be provided to prevent regression?  
        

 Participants in ESY Determination Meeting:  
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* NEW PRESENT LEVEL OF FUNCTIONING FORM 2002 * 
                            

 Legal Name of Child/Student  Child/Student ID  DOB  Date of Meeting  
 

PPrreesseenntt  LLeevveell  ooff  EEdduuccaattiioonnaall  PPeerrffoorrmmaannccee  aanndd  NNeeeeddss  
 

 °  COMMUNICATIVE  °  
 How does this child/student listen, understand language, and express him or herself?  
 Strengths: 

      
 

 Needs: 
      

 

 °  COGNITIVE  °  

 How does this child/student think, problem solve, and learn within the environment?  

 Strengths: 
      

 

 Needs: 
      

 

 °  TRANSITION/LIFE SKILLS  °  

 How prepared is the student to transition to each level of school and to adult life?  How does the student function in 
school, home, community, and employment?  

 Strengths: 
      

 

 Needs: 
      

 

 

 
 

Additional concerns of the Parent(s) for enhancing the child’s/student’s education: 
      

 

MUST REVIEW INFORMATION FROM PREVIOUS MEETING. 
Nov-2002                                                                             6c Page 4 of 9 
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* NEW GOALS AND OBJECTIVES FORM 2002 * 
                            

 Legal Name of Child/Student  Child/Student ID  DOB  Date of Meeting  
 

GGooaallss  aanndd  OObbjjeeccttiivveess  
 

With the exception of the Initial IEP, the committee must review and document progress 
toward completion of the child’s/student’s previous goals and objectives prior to the 

development of new goals and objectives. 
 
 Annual Goal to be Measured by Achievement of Benchmarks (#    ):  (Goals should reflect 

standards/key components/access skills)        
 

 

 

Schedule for Achievement 
of Objective 

Progress (Not Evident, 
Not Yet Proficient, 

Proficient or Advanced)  
* 

 
Short-term Instructional 
Objectives/Benchmarks 

Criteria and Evaluation 
Procedures to be Used 

(i.e., formal/informal measures, 
observations, recorded data, 

work samples, etc.) Beginning 
Date 

Target 
Completion 

Date 
Date Proficiency 

 
            

 
            

 
            

 

(#   ) 
       
 
Baseline:      

      

            

            

 
            

 
            

 
            

 

(#   ) 
      
 
Baseline:      

      

            

            

 
            

 
            

 
            

 

(#   ) 
      
 
Baseline:      

      

            

            

 
* Not Evident: Skill/behavior rarely or never is demonstrated, even with sufficient prompts or cues. 
   No Yet Proficient: Skill/behavior is demonstrated inconsistently, even with frequent prompts or cues. 
   Proficient: Skill/behavior is demonstrated consistently, over time with only occasional prompts or cues. 
   Advanced: Skill/behavior is generalized (demonstrated in different settings or environments) and transferable (adapted to different 

contexts) with no prompts or cues.  
 

Nov-2002                      (FORM:        ) Page  __   _  of  __   _ 
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* NEW SPECIAL EDUCATION AND RELATED SERVICES FORM 2002 * 
                            

 Legal Name of Child/Student  Child/Student ID  DOB  Date of Meeting  
 

SSppeecciiaall  EEdduuccaattiioonn  aanndd  RReellaatteedd  SSeerrvviicceess  
 

 
Service Delivery: 
Statement of specific services to be provided:       

 

      
 

   Other Service Providers  

 
Special Education 
Services: 

Service 
Coordinator 
 #1 

#2 #3 #4 #5  

 
Type of Service Provider 
(assignment)                                

 
Projected Beginning Date of 
Service                                

 
Projected Ending Date of 
Service                                

 

  
 

 Hours of Special Education Services per Week by Service Provider  
 

Indirect (consultation)                               
 

 

Direct in General Classroom                               
 

 

Direct Outside General 
Classroom                               

 

 

Total Hours by Provider                               
 

     
 

Describe how parent(s) will be informed of the child’s progress toward annual goals.  How often will this occur?  

 
      

 
      

 

Is the child eligible for 
services beyond the regular 
school year? 

Yes   No     To be determined by Date:        

      

 

Documentation:        

 Does the child require:     

 Special Transportation? Yes   No    

 A Communication plan? (Required for a child/student with hearing disabilities) Yes   No    

 A Literacy Modality plan?  (Required for a child/student with vision disabilities) Yes   No    

 
A Behavior Support plan? (May be reviewed and modified throughout duration of the 
IEP) Yes   No    

 

Assistive Technology services and/or devices?  If yes, describe: 
      Yes   No   

 

 

 
 

 

February 2002                                                     6c Page 7 of 9 
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SUMMARY OF COURT DECISIONS RELATED TO ESY 

Legal Ref/Case 
Fundamental 

Concept/ 
Question  

Criteria Decision/Other Comments or Issues 
Addressed  

    
L94.135 Question: Standard of Eligibility: Decision: 

    
Twice in one year 
the district had 
determined that 
the student was 
not eligible for 
ESY based on a 
statement that 
“regressions and 
recoupment over 
summer months 
and into fall are 
not significant.” 
 
Decision Issued: 
02/02/1995 

Is the student 
eligible for ESY? 
 
The legal issue in 
this case was that 
regression and 
recoupment are 
not the only 
criteria for ESY. 

“The issue is whether the benefits accrued to the child during the 
regular school year will be significantly jeopardized if he is not 
provided an educational program during the summer months.  This 
is…a general standard, but it must be applied to the individual by 
(those drafting and approving the IEP) in the same way that juries 
apply other general legal standards such as negligence and 
reasonableness.” 
 
The Tenth Circuit decision in Johnson vs. Independent School 
District #4 of Bixby quoting Alamo Heights Independent School 
District vs. State Board of Education further explains: “The 
analysis of whether the child’s level of achievement would be 
jeopardized by a summer break in his or her structured educational 
programming should proceed by applying not only retrospective 
data, such as past regression and rate of recoupment, but also 
should include predictive data, based on the opinion of the 
professionals in consultation with the child’s parents as well 
as circumstantial consideration of the child’s individual 
situation at home and in his or her neighborhood and 
community.” 

The student is entitled to an evaluation to 
determine if he is eligible for ESY 
Services. 
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Legal Ref/Case 
Fundamental 

Concept/ 
Question 

Criteria Decision/Other Comments or 
Issues Addressed 

    
L95.116 Question: Components of ESY eligibility: Decision: 

    
Student with PC 
disability met all 
of the IEP goals 
and objectives 
and was found 
to be able to 
receive 
reasonable 
benefit from 
regular education 
classes.  
Therefore, no 
special education 
services were 
being provided. 
Due process 
contention was 
that FAPE was 
being denied 
because that 
district had failed 
to consider 
parent’s request 
for Assistive 
Technology at 
the review 
meeting.  The 
request was for a 
computer at 
home. 
Decision Issued: 
12/08/1995   

Did the district 
fail to consider 
the student’s 
eligibility for 
ESY? 
 
Was the student 
entitled to receive 
compensatory 
services? 
 
Did the District 
fail to consider 
Assistive 
Technology 
devices as an 
appropriate 
related service for 
the student? 

Quoting from the Tenth Circuit: Johnson vs. Independent 
School District #4 of Bixby: 
 
In addition to degree of regression and time necessary for 
recoupment, courts have considered many factors important 
in their discussions of what constitutes an ‘appropriate’ 
education program under the Act.  These include the: 
 
ü Degree of impairment and the  
ü Ability of the child’s parents to provide the 

educational structure at home, 
ü The child’s rate of progress, 
ü His or her behavioral and physical problems, 
ü The availability of alternative resources, 
ü The ability of the child to interact with non-

handicapped children, 
ü The areas of the child’s curriculum which need 

continuous attention, and 
ü The child’s needs and whether the requested 

service(s) is (are) ‘extraordinary’ to the child’s 
condition, as opposed to an integral part of a program 
for those with the child’s condition. 

The student was not awarded a 
computer at home. 
 
However, procedural violations in 
the process were found which 
resulted in a determination that 
FAPE was being denied.  An IEP 
meeting was ordered to develop a new 
IEP to address all issues and comply 
with procedural requirements. 
 
Legal Definition of Assistive 
Technology: 
…any item, piece of equipment, or 
product system, whether acquired 
commercially off the shelf, modified, 
or customized, that is used to increase, 
maintain, or improve functional 
capabilities of individuals with 
disabilities.  By definition a computer 
is an Assistive Technology device. 
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Legal Ref/Case 
Fundamental 

Concept/ 
Question 

Criteria Decision/Other Comments or 
Issues Addressed 

    

L95.512 Question: What is the process when there is conflicting 
information? Decision: 

    

Parent alleged 
that decisions 
regarding the 
need for ESY 
were based on 
inaccurate 
information 
Parent presented 
information that 
indicated the 
student had 
regressed one 
year in written 
language.  The 
BOCS had other 
information that 
was in conflict 
with the parent’s 
information. 
 
Decision Issued: 
08/25/1995 

Did the District 
and the BOCS 
violate the 
provisions of the 
Act by failing to 
provide FAPE 
by basing 
decisions 
regarding the 
need for ESY on 
inaccurate 
information? 

Decisions as to the need for ESY services are made by 
an IEP team.  When there is conflicting information 
presented to an IEP team, it must consider that 
information and make a determination of ESY 
eligibility.   
 
The appropriateness of these decisions cannot be determined 
by CDE, only whether or not procedures were correctly 
followed and that the decision of the IEP team was not 
clearly wrong.  Should the complainant disagree with the 
decisions of the IEP team, they may utilize appeal procedures 
and request a due process hearing. 

There was not enough evidence to 
indicate that FAPE had been denied. 
 
Other issues: 
 
The type and amount of services to 
be provided to a student with 
disabilities must be stated on the 
IEP so that the level of the 
agency’s commitment of resources 
will be clear to all who are involved 
in both the development and 
implementation of the IEP. 
 
Statements such as “service providers” 
teacher/parents, audiologist, etc. and 
“consultative by audiologist as 
needed” are not clear.  If terms such 
as “as needed” are utilized, it would be 
important to indicate who will make 
the decision and on what such 
decision will be based.  If 
‘consultation” is listed, it would be 
important to indicate who will provide 
the consultation to whom. 
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Legal Ref/Case 
Fundamental 

Concept/ 
Question 

Criteria Decision/Other Comments or Issues 
Addressed 

    
Johnson vs.  
Independent 
School 
District No.4 
of Bixby 
 
The request of 
parents of a 
severely and 
multiply 
handicapped, eight 
year old child for a 
structured summer 
educational 
program was 
rejected.  Parents 
initiated the Due 
Process provisions 
of the Act and the 
schools’ decision 
was 
administratively 
and judicially 
affirmed. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

There were two 
issues: 
 
1.) What 
information 
should be 
considered as a 
basis for 
entitlement under 
the Act to a free 
extended year 
school program in 
addition to the 
traditional 
September 
through May, 
nine-month 
school program, 
and 
 
2.) in Oklahoma, 
is the cooperative 
special education 
service provider a 
necessary party to 
the due process 
procedure 
mandated by the 
Act? 

The amount of regression suffered by a child during the summer 
months, considered together with the amount of time required to 
recoup those lost skills when school resumes in the fall, is an 
important consideration in assessing an individual child’s need for 
continuation of his or her structured education program in the 
summer months. 
 
In Alamo Heights, the Fifth Circuit explained the “regression-
recoupment” analysis, which plays an integral part in the case 
before us today: 
 
“…stated in Crawford vs. Pittman the basic substantive standard 
under the Act then, is that each IEP must be formulated to provide 
some educational benefit to the child, in accordance with ‘the 
unique needs’ of that child.”  The some educational benefit 
standard does not mean that the requirements of the Act are 
satisfied so long as a handicapped child’s progress, absent summer 
services, is not brought “to a virtual standstill.”  Rather, if a child 
will experience severe or substantial regression during the summer 
months in the absence of a summer program, the handicapped 
child may be entitled to year round services.  The issue is whether 
the benefit accrued to the child during the regular school year will 
be significantly jeopardized if he is not provided an educational 
program during the summer months. 
 
In Rowley, the Supreme Court held that administrative and court 
review may not limit analysis of the appropriateness of the IEP to 
any single criterion.  Fifth Circuit premise was reinforced in the 
Alamo Heights decision: “The issue is whether the benefits accrued 
to the child during the regular school year will be significantly 
jeopardized if he is not provided an educational program during the 
summer months.”  To assess this, not only should regression and 
rate of recoupment be considered, but also predictive date, “based 
on the opinion of professionals in consultation with the child’s 
parents as well as circumstantial considerations for the child’s 
individual situation at home and in his or her neighborhood and 
community.” 
 

The 10th District court of Appeals 
reversed the lower court’s decision in 
favor of the District [to the 
parents/plaintiffs] because it found the 
District had used insufficient information 
in both the administrative 
proceedings…hence the Act’s procedural 
requirement for individualized review of 
the student’s plan was not satisfied. 
 
The court also concluded that the special 
education cooperative unit was not 
necessary party to the action. 
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Johnson vs.  
Independent 
School 
District No.4 
of Bixby 
 ( c o n t i n u e d )  

Because, in this case, there was conflict in evidence concerning the 
student’s past regression, other factors should have been 
considered as part of the evaluation of whether or not Natalie’s 
IEP was “appropriate” for her individual circumstances. 
 
The list of possible factors includes: 
ü The degree of impairment, 
ü The degree of regression suffered by the child, 
ü The recovery time from this regression, 
ü The ability of the child’s parents to provide the educational 

structure at home, 
ü The child’s behavioral and physical problems, 
ü The availability of alternative resources, 
ü The ability of the child to interact with non-handicapped 

children, 
ü The areas of the child’s curriculum, 
ü Which need continuous attention, 
ü The child’s vocational needs, and 
ü Whether the requested service is extraordinary for the child’s 

condition, as apposed to an integral part of a program for those 
with the child’s condition. “This list is not intended to be 
exhaustive, nor is it intended that each element would impact 
planning for each child’s IEP.” 
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Ref/Case 

Fundamental 
Concept/ 
Question 

Criteria Decision/Other Comments or 
Issues Addressed 

    

Handbook 
of Rights to 
Special 
Education 
in Colorado: 
A Guide for 
Parents 
published by the 
Legal Center, 
1996 

 Court decisions related to ESY suggest that eligibility for 
extended school year services relate to several criteria: 
 
� Type and severity of the child’s disabling condition 
� Evidence of a significant regression-recoupment problem 
� Effect of the regression-recoupment problem on the 

child’s ability to obtain his or her education goals 
� The ability of the parents to provide educational structure 

at home 
� The child’s rate of progress  
� The child’s behavioral or physical problems 
� The availability of alternative resources for the child 
� The ability of the child to interact with non-disabled 

children 
� The areas of the child’s curriculum which need continuous 

attention 
� The child’s vocational needs 
� Whether the requested service is ‘extraordinary’ to the 

child’s condition, as opposed to an integral part of a 
program for those with the child’s disability. 

 
These are the suggested questions (listed in the Parents’ 
Handbook) for use in determining the amount and kind of ESY 
services: 
 
� Will the educational benefits desired during the regular 

school year be jeopardized significantly if there is no 
education programming during the summer? 

 
(WARNING!!  Again, this question is not focused on the 
issue of whether or not learned skills will be seriously 
jeopardized, etc.  Without this focus, this question would be 
use for any student.) 

“In the early 1980’s, several Federal 
courts addressed State policies limiting 
special education instruction to the 
same 172-day instructional period 
provided to students in regular 
education.  In each case, the policy 
was struck down by the court as 
violate of the FAPE provision in the 
IDEA because such a broad policy did 
not allow for consideration of the 
needs of an individual child.  For 
some special needs students, the 
provision of a FAPE means extending 
instruction and related services 
beyond the typical 172-day school 
year.  An ESY must be provided to a 
special needs student who is eligible 
for such programming.” 
 
“If ESY was not discussed at the 
annual review, parents may request a 
review staffing specifically for the 
purpose of addressing the student’s 
need for ESY.” 
 
“Documenting the need for ESY 
often requires considerable thought 
and preparation.” 
 
“Extended year programming, like 
regular school year programming, 
must be designed to meet the child’s 
individual needs.” 
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Fundamental 

Concept/ 
Question 

Criteria Decision/Other Comments or Issues 
Addressed 

    

Special 
Education 
Law and 
Litigation 
Treatise 

 Rowley (Supreme Court) held that the review 
of a child’s program may not limit the analysis to 
any single criterion. 
 
Johnson vs. Independent School District No. 
4 (10th Circuit) supplemented the Alamo 
Heights analysis saying that “regression-
recoupment is not the only measure used to 
determine the necessity of a structured 
summer program.” 
 
The court said: 
 
“In addition to the degree of regression and the 
time necessary for recoupment, courts have 
considered many factors important in their 
discussion of what constitutes an 'appropriate’ 
education program under the Act.  These include 
the degree of impairment and the ability of the 
child’s parents to provide the educational 
structure at home, the child’s rate of progress, his 
or her behavioral and physical problems, the 
availability of alternative resources, the ability of 
the child to interact with non-handicapped 
children, the areas of the child’s curriculum 
which need continuous attention, and the child’s 
vocational needs and whether the requested 
service is ‘extraordinary’ to the child’s condition, 
as opposed to an integral part of a program for 
those with the child's condition.” 

“Two waves of litigation have developed the 
issue of extended school year services.  In the 
first wave, numerous courts overturned 
blanket policies forbidding any child from 
receiving summer services.” 
 
Cases have also established that schools 
may not restrict summer services to 
particular categories of children such as 
those with profound or severe 
impairments.  Each child must be 
considered individually. 
 
The second wave of litigation has attempted 
to establish standards to determine which 
children should receive extended year 
services.  Alamo Heights vs. State Board 
of Education (BOE) has emerged as a 
leading case.  The judge ruled that the 
child’s eligibility for summer services 
hinged on whether she would experience 
“severe or substantial regression”, i.e., 
“whether the benefits of education over 
the school year would be ‘significantly 
jeopardized without a summer education 
program.” 

 
 
 




