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Executive SUMMARY

Committee Charge

The Water Resources L egid ation Review Committee was crested pursuant to House Bill
01-1240 and charged with reviewing water resource legidation. The committee was dso
charged with reviewing the adminigration and monitoring of the dai€'s water resources,
continuing Specid Water Committee studies, reviewing water resource legidation pertaining to
present and future water needs of the Sate, protection of water quality and quantity, compliance
with interstate water compact agreements, and maximizing the state's benefit from surface water
and groundwater resources; monitoring the conservation, use, development, and financing of the
sate's water resources,; and proposing water resource legidation.

Committee Activities

The committee held four meetings and learned that chalengesto using and protecting the
state’ s water resources are influenced by many factorsincluding state agency programs, private,
state, and federal water rights, and local and federd government activities. For example, the
Colorado Department of Natura Resources described severd programs designed to increase
endangered species populations in Colorado rivers. The Colorado Water Quality Control
Divison explained that additiond funding is needed to comply with new federa drinking water
standards. Locdl irrigation digtricts requested thet legidative changes be madetoirrigation district
satutesto makethelawsconsstent. The committee heard testimony regarding the National Park
Service' s filing for quantification of a federa reserved water right in the Black Canyon of the
GunnisonNation Park. The committee dso learned that the U.S. Forest Service may designate
areach of the South Platte River aswild and scenic, which will affect theway river water isused.

The committee heard testimony from severa state agenciesthat manage the Sate’ swater
resources. The State Engineer explained how recommendations from the 1996 technical study
of the Denver Basin aguifers and the water banking pilot program are being implemented. The
director of the Colorado Water Conservation Board described how construction funds, which
are gpproved annually by the legidature, are allocated to state and loca government projects.
Representatives from the Colorado Department of Natural Resources and the Office of the
Attorney Genera addressed recent controversy surrounding the public's recreational use of
streams and rivers on private property.



Committee Recommendations

Asaresult of committee discusson and deliberation, the committee recommends three
billsfor consideration in the 2002 legidative sesson.

Bill A — Creation of a Permanent Water Resources Review Committee of the
Colorado General Assembly. Thebill makesthe committee apermanent committeethat meets
during the legidative interim. It adjusts the committee' s bill deadline, increases the number of
meetings the committee may hold, and permits the committee to take up to two field trips per
year. It dso changes the committee’ s western dope representation.

Bill B — Reconciliation of Inconsistent Statutory Provisions Regarding the
Qualificationsof Electorsfor Irrigation Districts. Thecommittee heard testimony fromthe
Colorado Water Congress' irrigation district task force regarding inconsstencies in the current
irrigation digrict laws. Bill B changes the qudifications for eectorsin an irrigation didrict. The
bill lowers the minimum age for irrigation digtrict eectors from 21 years to 18 years. It dso
repedls the provison that allows eectors for water conservancy districts to be directors and
electors for irrigation didtricts.  Unlike water conservancy didtricts, irrigation digtricts are
supported by revenues generated by property taxes. Repedling the provison will require
irrigation digtricts directors and electors to own property in the district.

Bill C — Increasein the Amount of Moneysin the Species Conservation Trust
Fund, and Making an Appropriation in Connection Therewith. In 1998, the General
Assembly created the Species Conservation Trust Fund and appropriated $10 million for species
recovery programsin Colorado. In 2000, the Generd Assembly appropriated $5 million to the
fund for the recovery programs. The programs are recuperating speciesthat arefederaly listed
as threatened or endangered under the Endangered Species Act. The programs are aso
preventing other speciesfrom declining to apoint that warrantsfederd ligting. It isestimated that
the recovery programs will cost $25 million. Bill C provides the remainder of the funding
necessary for the programs. Specificdly, thebill gppropriates $10 million from the state’ sgenerd
fund to the Species Conservation Trust Fund.
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STATUTORY AuTHORITY AND RESPONSIBILITIES

Pursuant to HB 01-1240, the Water Resources Legidation Review Committee was
created to review the adminigtration and monitoring of Colorado’'s water resources. The
committee was composed of ten members — five from the House and five from the Senate.
Statute permitted the committee to hold four meetings. The committee was also charged with:

reviewing the administration and monitoring of the state's water resources,
reviewingwater resourcelegidation pertaining to present and future water needs
of the state, protection of water quality and quantity, compliance with interstate
water compact agreements, and maximizing the state's benefit from surface
water and groundwater resources,

continuing Special Water Committee (SB 99-1222) studies,

monitoring the conservation, use, development, and financing of the state'swater
resources, and

proposing water resource legidation.



COMMITTEE AcTiviTIES

Overview of Federal and State Water Resour ce | ssues

Stateissues. Colorado isone of the fastest growing states in the country. Most new
residents locate along the front range, however, population projections anticipate substantia
growth on the west dopeaswel. The sate's growing population has increased competition for
water between east and west dope communities and agriculturd, municipd, and environmenta
interests. The committee heard testimony concerning severd statewater issuesrel ated to growth,
environmental protection, and water use. Theissuesincludeirrigation didtrict laws, public use of
streams through private property, endangered species recovery programs, and state agency
funding needs for water qudity programs.

Federal issues. The federd government owns and manages approximately 35 percent
of theland in Colorado. Federd agencies, such asthe U.S. Forest Service and National Park
Service, managewater use and development onfedera lands. These management practicesmay
affect how water is used and developed elsewhere in the sate. The U.S. Fish and Wildlife
Serviceischarged withimplementing thefedera Endangered SpeciesAct. The Fishand Wildlife
Service and the Colorado Department of Natural Resources have programsin Colorado rivers
designed to recover the populations of species|isted asthreatened or endangered under the Act.
These programs a o restrict the way state water may be developed and used. The committee
heard testimony concerning severa other federal water issues including compliance with the
Endangered Species Act, designation of areach of the South Platte River aswild and scenic, and
federd reserved water rightsin the Black Canyon of the Gunnison National Perk.

Recommendation. The committee recommends Bill A. Cregting policy to address
Colorado’ swater challenges requires an understanding of federd and statewater issues. Thehill
makes the committee a permanent committee that meets during thelegidaiveinterim to address
important federa and state water resource issues. It adjusts the committee’s bill deadline,
increases the number of meetings the committee may hold, and permits the committee to take up
to two field trips per year. 1t dso changes the committee’ s western dope representation.

Water Quality

Complying with federal water quality standards. InJuly 2000, the Environmenta
Protection Agency issued totd maximum dally load (TMDL) requirements for pollutantsin U.S.
water bodies. The Water Quaity Control Commission is determining how the statewill comply
with the new TMDL standards. A representative from the Colorado Water Quality Control
Divison provided information on water quality funding issues. The committee learned that
mantaning water qudity permitting programs, such as TMDL programs, |aboratory analyss,

3=



wastewater programs, and drinking water programs, to comply withfedera standardswill exceed
the divison's current funding for the programs. The divison requested that the legidature
gppropriate additional moneys for these programs in the 2002 |egidative sesson.

Committee letter concerning federal water quality standards. The committee
drafted a letter to the Adminigtrator of the Environmental Protection Agency (EPA), Secretary
of the Department of the Interior, and Secretary of the Department of Agriculture expressng
concern regarding federal water qudity initiatives, indream flow protection Srategies, and
Endangered Species Act consultation requirements for private and federa water projects
(Appendix A). Specificaly, theletter supported the EPA’ s proposal to delay implementation of
the new TMDL rules, and encouraged resource management that respects state water law
regarding the U.S. Forest Service sinstream flow protection strategy. Theletter al so expressed
the committee’ s concern about water ddivery obligations in river reaches where endangered
species exigt.

Recommendation. Thecommitteemakesnorecommendationregardingfundingfor state
water quaity programs.

Surface Water Use

Right to float. Hoating in kayaks and rafts on streams and rivers is an increasingly
popular sport in Colorado. This type of recreation occurs on waters that flow through both
private and public land. This summer, contentious issues associated with floating received media
attention.  Private landowners have accused floaters of trespassing when floating through the
landowner’s property. Floaters claimed that they are entitled to use waters that are deemed
"public’ under state and federa law. The committeelearned that statutes and caselaw addressing
floating and trespassing mattersare complex. Representativesfrom the River Surface Recreation
Forum, which includes members from Colorado agencies, river outfitters, private floaters, and
private landowners, explained that the Forum has identified river reaches that are potentia Stes
for negotiations between landowners and floaters. Specifically, the Forum has developed a
system of signs to place dong troublesome river reaches that inform floaters of property
boundaries and permissible conduct through private property.

Committeeletter concerning the Black Canyon of the Gunnison National Park.
In 1978, the state’ s water court decreed a federal reserved water right for the Black Canyon of
the Gunnison Nationad Monument, and in 1999 the Black Canyon of the Gunnison became a
Nationa Park. Currently, the Nationa Park Service hasfiled an gpplication for quantification of
the reserved water right. The committee heard testimony opposing aswell assupporting thebasis
of the quantification. Supporters pointed out the need for historic peak water flows to be
released in the canyon from upstream damsto continue the canyon’ snaturd flooding and erosion
processes. A representative from the Colorado Department of Natural Resources said afiling
for historic peak water flows may jeopardize gold metal fisheries downstream, power production
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upstream, and river water use by other water rights holders in the Gunnison and Colorado river
basins.

The committee sent aletter to Secretary Gale Norton, U.S. Department of the Interior,
expressng concernwith the Park Service sapplication for quantification of areserved water right
for the park (Appendix A). In the letter, the committee said that the water right poses a threat
to Colorado’s compact gpportioned water and future generations ability to use it. The
committee encouraged the Department of the Interior to pursue coordinated negotiationswith the
dtate as soon as possible concerning the water right gpplication.

Trans-basin diversions. A trans-basin diverson is the transport of water from its
geographic basin of origin into another geographic basin. Water transfer proposas must be
approved by the state's water court to determine the effects on traditional users, such as
agriculturd irrigators, and the benefits of a new use, such as municipa water supplies.

There are conflicting views concerning water diversons. For example, the committee
heard testimony regarding the City of Aurord s diverson of Rocky Ford ditch water. 1n 1989,
Aurora purchased land to obtain shares of stock in the Rocky Ford ditch. Auroraisin the
process of purchasing additiond land and Rocky Ford ditch water. An Otero County
commissioner explained that cities are exempt from paying property tax, therefore, the county is
losing thousands of dollars in property tax annudly when cities purchase lands.  Other citizens
representing rurd southeastern Colorado said that amunicipality’ s purchase of agriculturd land
results in aloss of jobs and persond income when the land is taken out of production. Otero
County and Aurora are negotiating the mitigation of projected tax revenue losses.
Representatives from Auroraand Otero County suggested thelegidature consider measuresthat
would require mitigation of damagesto rurd communitieswhen trans-basin diversonsfromarura
areato amunicipality occur.

Irrigation ditches. During the 2001 legidative sesson, the Generd Assembly
considered House Bill 01-1356, which would have changed state laws regarding irrigation
ditches. Thebill was postponed indefinitely. A Colorado Water Congresstask force composed
of irrigation ditch stakeholders studied irrigation ditch laws and suggested changes to the
committee. A representative from the task force recommended that the provision be repeded
incurrent law that allows electorsfor water conservancy digtrictsto be directors and eectorsfor
irrigation digtricts. He explained that repealing the provison would require irrigation districts
directors and eectors to own property in the digtrict. Unlike water conservancy digtricts,
irrigation districts are supported by revenues generated by property taxes.

Recommendation. The committee recommends Bill B. The hill changes the
qudifications for dectorsin an irrigation didtrict. The bill lowers the minimum age for irrigation
digtrict eectors from 21 yearsto 18 years. It dso repedsthe provision that alows eectorsfor
water conservancy didtricts to be directors and eectors for irrigation districts.



Protection of Riversand Endangered Species

Committeeletter concerning federal wild and scenic designation. Thecommittee
learned that the U.S. Forest Service may designate areach of the South Platte River as"wild and
scenic’ to prevent any future water development projects on that part of the river.
Representatives from the Denver Water Department and Trout Unlimited tetified that federa
designation would jeopardize existing river uses and land uses adjacent to the river. The
representative presented information on the "South Platte Protection Plan,” which is a locally-
supported and more protective dternative to federal designation. The committee sent aletter to
the Forest Servicein support of the South Platte Protection Plan (Appendix A). Specificdly, the
committee expressed concern that federa designation may usurp valuable existing water useson
the river and locd land use decisions adjacent to the river. The committee urged the Forest
Service to support the South Platte Protection Plan as a viable strategy to protect resources.

Staterecovery programs for threatened and endangered species. The committee
heard testimony concerning species recovery programs on the Platte and Colorado rivers. The
riversprovide habitat to severd federdly protected species. Thecommitteelearned detail sabout
programs developed by the Colorado Department of Natural Resources to recover four
endangered fish species on the Colorado River. The committee also recelved an update on state
negotiations with Nebraska, Wyoming and the U.S. Department of the Interior to protect
endangered specieson the Platte River in Nebraska. In 1998, the General Assembly created the
Species Conservation Trust Fund and appropriated $10 million for speciesrecovery programs.
The recovery programs on the Platte and Colorado rivers receive moneys from this fund.
Furthermore, the fund provides moneys to programs designed to prevent species from declining
to apoint that triggers federd listing. 1n 2000, the Generad Assembly appropriated $5 million to
the fund, however, the committee learned that species programs will cost $25 million.

Recommendation. The committee recommendsBill C. Thebill providestheremainder
of the funding necessary for species recovery programs. Specifically, the bill appropriates $10
million from the tate's genera fund to the Species Conservation Trust Fund.



SUM MARY OF RECOMMENDATIONS

As a result of the committee’s activities, the following bills are recommended to the
Colorado Generd Assembly.

Bill A — Concerning the Creation of a Permanent Water Resources Review
Committee of the Colorado General Assembly

The bill makes the committee a permanent committee that meets during the legidative
interim. It adjusts the committee’ shill deadline, increases the number of meetings the committee
may hold, and permits the committee to take up to two field trips per year. It dso changesthe
committee’ swestern dope representation. Under thebill, the L egidative Department will require
aGenera Fund appropriation of $33,645 and 0.4 FTE for FY 2002-2003.

Bill B— Concer ningtheReconciliation of Inconsstent Statutory ProvisonsRegar ding
the Qualifications of Electorsfor Irrigation Districts

The committee heard testimony from the Colorado Water Congress irrigation district task
force regarding incondstencies in the current irrigetion didrict laws.  Bill B changes the
qudifications for dectorsin anirrigation didrict. The bill lowers the minimum age for irrigation
digtrict dectorsfrom 21 yearsto 18 years. It dso repedsthe provison that alows eectors for
water conservancy digtricts to be directors and dectors for irrigation districts. Unlike water
conservancy didtricts, irrigation districts are supported by property tax. Repeding the provision
will requireirrigation districts directors and eectors to own property inthe didrict. Thebill will
not affect state or local government revenue or expenditures.

Bill C — Concerning an Increase in the Amount of Moneys in the Species
Conservation Trust Fund, and Making an Appropriation in Connection Therewith

In 1998, the General Assembly created the Species Conservation Trust Fund and
appropriated $10 million for species recovery programs in Colorado. In 2000, the Genera
Assembly gppropriated $5 million to the fund for the recovery programs. The programs are
recuperating species that are federdly listed asthreatened or endangered under the Endangered
Species Act. The programs are aso preventing other species from declining to a point that
warrantsfederd listing. It isestimated that the recovery programswill cost $25 million. Thefund
balance onJune 30, 2002, is estimated to be $14,623,974. Bill C providestheremainder of the
funding necessary for the programs. Specificaly, it appropriates $10 million from the state’'s
Genera Fund to the Species Conservation Trust Fund.
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Resource M ATERIALS

The resource materids listed below were provided to the committee or developed by
Legidative Council gaff during the course of the meetings. The summaries of meetings and
attachments are available at the Divison of Archives, 1313 Sherman Street, Denver, (303) 866-
2055. For alimited time, the meeting summariesand materids devel oped by Legidative Council
Staff are available on our web Ste &:

www. state.co. us/gov_dir/leg_dir/Icsstaff/2001/0linterim.

M eeting Summaries Topics Discussed

August 9, 2001 Update on implementation of recommendations in the "Denver
Basn and South Platte River Basin Technica Study;" South
Platte River issues; and federd and state water issues.

September 6, 2001 Briefing on public recreationa use of streamson private
property and State water quality issues.

October 1, 2001 Presentati on/amendment/adoption of draft legidation.
October 23, 2001 Briefing on Rocky Ford water transfer and Black Canyon of the

Gunnison Nationa Park — federd reserved water right.

Memoranda and Reports

Chronology of Special Water Committee Activities, Allison Pasternak, July 31, 2001.
Primer on Colorado Water Courts, Allison Pasternak, July 31, 2001.

Public Recreational Use of Water on Private Property, Allison Pasternak, August 30, 2001.
Floating Access I ssues, Fdicity Hannay, Deputy Attorney Generd, June 8, 1999.

Denver Basin and South Platte Basin Technical Sudy, Colorado Department of Natura
Resources, April 1998.

Colorado Nonpoint Source Program, FY 2000 Annual Report, Water Qudlity Control
Divison, Colorado Department of Public Hedlth and Environment.
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Bill B
Second Regular Session
Sixty-third General Assembly

STATE OF COLORADO
DRAFT

LLSNO. 02-0116.01 Thomas Morris SENATE BILL

SENATE SPONSORSHIP

Entz, Isgar, and Taylor

HOUSE SPONSORSHIP

Rippy, Hodge, Hoppe, Tapia, and White

Senate Committees House Committees

101
102
103

A BILL FORANACT
CONCERNING THE RECONCILIATION OF INCONSISTENT STATUTORY

PROVISIONSREGARDING THEQUALIFICATIONSOF ELECTORSFOR
IRRIGATION DISTRICTS.

Bill Summary

(Note: This summary appliesto thisbill asintroduced and does
not necessarily reflect any amendments that may be subsequently
adopted.)

Water Resour ces L egislation Review Committee. Lowersthe
minimum age for irmgation digrict dectors to 18 years from the previous minimum
age of 21 years. Repeds the provison that dlows dectors under the "Waer
Consarvancy Adt” to bedigibleto beadirector and andector for irrigation didtricts.

Shading denotes HOUSE amendment. Double underlining denotes SENATE amendment.
Capital lettersindicate new material to be added to existing statute.

Dashesthrough the words indicate deletions from existing statute.
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Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. 37-42-106 (2), Colorado Revised Statutes, isamended to
read:

37-42-106. Noticeof organization meeting and election. (2) At
dl dectionshdd under the provisons of thisartide, every owner of agriculturd land
within said didrict evertheage of twenty-ore WHO IS EIGHTEEN yearSOF AGE OR
OLDER, whe isadtizen of the United States or has declared his OR HER intention
to become a ditizen of the United States, and is aresdent of the sate of Colorado,
and haspaid red property taxes upon the property located within said didtrict onan
area in excess of one acre during the year preceding the date of sad dection if a
resdent of the didrict or on an area of forty acres or moreif aresdent of the Sate
outsde the didtrict or who isan entryman upon public lands of the United Statesand
isresding thereon, shdl be entitled to vote a such dection in the precinct where he
OR SHE resdes or, if anonresdent of the predind, in the precinct within which the
grester portion of hisOR HER land islocated. Any person o qudified to vote, and
who residesin any county into which said didrict extends, is digible for dection as
adirector in and for the divison in such didrict in which he OR SHE is entitled to
vote. All lands platted or subdivided into residence or business lots shdl not be
congdered agriculturd land.

SECTION 2. 37-43-101, Colorado Revised Statutes, isamended toreaed:

37-43-101. Definition of landowner. For the purposes of sections
37-43-101 to 37-43-103, a"landowner" shdl be held to be any individud everthe
ege-of-twerty-ene EIGHTEEN years OF AGE OR OLDER, oaning in fee within an
imgationdidrict landin excessof oneacrewhichTHAT issubject toirrigaiondistrict
taxation or asssssment, who isadtizen of the United States or has dedared hisOr
HER intention to become a ditizen of the United States and is aresdent of the Seate
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of Colorado or who is an entryman upon public lands of the United States and is
resding thereon. Any landowner shdl be digible to dection as a director of the

digrict in which e THE LANDOWNER is entitled to vote.

SECTION 3. Repeal. 37-43-104, Colorado Revised Satutes, is
repeded asfollows

37-43-104. Qualifications of directors and electors. Ary

SECTION 4. Safety clause. The gengd assambly hereby finds,
determines, and declares that this act is necessary for theimmediate presarvation of
the public peece, hedth, and sfety.

DRAFT



Bill A

Colorado L egislative Council Staff

STATE
FISCAL IMPACT

Drafting Number: LLS02-0115 Date: October 4, 2001
Prime Rep. White Bill Status: Water Legidation Review
Sponsor (s): Sen. Taylor Committee

Fiscal Analyst: Steve Tammeus (303-866-2756)

TITLE: CONCERNING THE CREATION OF A PERMANENT WATER RESOURCES
REVIEW COMMITTEE OF THE COLORADO GENERAL ASSEMBLY.

Fiscal Impact Summary FY 2002/2003 FY 2003/2004
State Revenues
Generd Fund
State Expenditures
General Fund $33,645 $33,645
FTE Position Change 04 FTE 04 FTE

Other State Impact: None

Effective Date: Upon signature of the Governor

Appropriation Summary for FY 2002/2003:
L egidative Department - $33,645 and 0.4 FTE - Genera Fund

L ocal Government Impact: None. I

Summary of Legidation

This hill changes the name of the Water Resources Legidation Review Committee to the Water
Resources Review Committee and permanently establishes the committee to review and propose water
resources legidation and reated metters. The bill aso:

* requires the committee to meet up to Sx times during the interim periods of even-
numbered yearsand up to eight times during interim periods of odd-numbered years,

» dlowsthe committee to take up to two fied trips per year;

* retains the requirement for certain sate agencies, including the Legidative Council
Staff, to cooperate with the committee and/or to assist the committeein researching
any matters, and

* repealsthe committee reped date of July 1, 2002.
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Bill A

State Expenditures

Per current law, the Water Resources L egid ation Review Committeeiscomprised of tenlegidative
members and is required to meet a least once during the interim.  Committee members are digible for
compensation and reimbursement of expenses per section 2-2-307, C.R.S. The committeeisasssted by
the staffs of the Legidative Council and the Office of Legidative Legd Servicess Committee and eff
expenses have been provided within existing gppropriations as an e ement of the Legidative Department's
annua budget for interim committees. The committee is to be repeded, effective July 1, 2002.

Thishill establishesthe Water Resources Review Committee as a permanent legidative committee
to annualy meet during the interim. Therefore, garting in FY 2002-03, the Legidative Department will
incur additional General Fund expenditures. Table 1 providesasummary of the those expenditures, based
upon the following assumptions:

» ten committee members will attend four one-day meetings per yesr;

» the committee will conduct two field trips per yesr;

» the Office of Legidative Legd Services and Legidative Council will provide lega
services and research assistance.

Table 1. Water Resour ces Review Committee
General Fund Expenditures

FY 2002/2003

FY 2003/2004

Personal Services
Sr. Research Asst

0.3FTE- $11,041

0.3FTE- $11,041

Attorney 0.1 FTE - 4482 O1FTE -4482
Subtotal 15,523 15,523
PERA/Med 1,762 1,762
Total 17,285 17,285
Legidative Per Diem and Expenses @ $159/day 6,360 6,360
Trip/Travel Expenses 10,000 10,000

Total Expenses

State Appropriations

0.4 FTE - $33,645

0.4 FTE - $33,645

The Legidaive Department will require a General Fund appropriation of $33,645 and 0.4 FTE

for FY 2002-03.

Departments Contacted
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Legidative Council Legidative Legd Services Natural Resources
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