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The L e g i s l a t i v e  Counci l ,  which i s  composed of f i v e  
Sena tors ,  s i x  Represen ta t ives ,  and t h e  p re s id ing  o f f i c e r s  
of t h e  two houses, s e r v e s  a s  a  cont inuing r e sea rch  agency 
f o r  t h e  l e g i s l a t u r e  through t h e  maintenance of a t r a i n e d  
s t a f f .  Between se s s ions ,  r e sea rch  a c t i v i t i e s  a r e  concen- 
t r a t e d  on t h e  s tudy of r e l a t i v e l y  broad problems formal ly  
proposed by l e g i s l a t o r s ,  and t h e  pub l i ca t ion  and d i s t r i -  
but ion of f a c t u a l  r e p o r t s  t o  a i d  i n  t h e i r  so lu t ion .  

During t h e  sess ions ,  t h e  emphasis i s  on supplying 
l e g i s l a t o r s ,  on ind iv idua l  r eques t ,  wi th  personal  memo- 
randa, providing them wi th  informat ion needed t o  handle 
t h e i r  own l e g i s l a t i v e  problems. Reports  and memoranda 
both g ive  p e r t i n e n t  da t a  i n  t h e .  form of f a c t s ,  f i g u r e s ,  
arguments, and a l t . e rna t ives .  
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To Members of the Forty-seventh General Assembly: 


Under direction of House Joint Resolution No, 

1026, Forty-sixth General Assembly (1968). the Leg- 

islative Council appointed the Committee on Appellate 

Courts to make a thorough study of the Supreme Court 

case load problem and possible solutions. The report 

of this committee, which contains the committee's rec- 

ommendations and a draft of proposed legislation to 

create an intermediate court of appeals, is submitted 

herewith. 


The committee submitted its report and draft 

of the proposed bill on December 9, 1968, at which 

time the report was accepted by the Legislative Coun- 

cil for transmittal to the Forty-seventh General As- 

sembly. 


Respectfully submitted, 


/s/ 	 Representative C. P. (Doc) Lamb 

Chairman 
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Rep re sen t a t i ve  C.  P .  ( D O C )  Lamb 
Chairman 
Colorado L e g i s l a t i v e  Counci l  
341 S t a t e  C a p i t o l  
Denver, Colorado 80203 

Dear 	M r .  Chairman: 

Your Committee on Appe l l a t e  Cou r t s  appointed  
t o  s tudy  t h e  Supreme Cour t  c a s e  load problem and 
p o s s i b l e  s o l u t i o n s  submits  t h e  accompanying r e p o r t ,  
c o n t a i n i n g  a d r a f t  o f  sugges ted  l e g i s l a t i o n  t o  es-
t a b l i s h  an i n t e r m e d i a t e  c o u r t  of  Appeals.  

The s e r i o u s n e s s  of t h e  Supreme Cour t  backlog 
problem i n d i c a t e s  t h a t  immediate a c t i o n  i s  necessa ry .  
The committee cons ide red  many proposed s o l u t i o n s  t o  
t h e  problem and concluded t h a t  of  a l l  t h e  a l t e r n a -  
t i v e  s o l u t i o n s  cons ide r ed ,  t h e  c r e a t i o n  of  an i n t e r -  
media te  Cour t  o f  Appeals  f o r  Colorado o f f e r e d  t h e  
b e s t  s o l u t i o n  t o  t h e  Supreme Cour t  backlog problem 
f o r  now.and f o r  t h e  f o r e s e e a b l e  f u t u r e .  The commit- 
t e e ' s  r e p o r t  t h u s  recommends t h e  c r e a t i o n  of  a  Court  
of Appeals  . 

R e s p e c t f u l l y  submi t t ed ,  

/s/ 	 S e n a t o r  James C. P e r r i l l  
Chairman, Committee on 
Appe l l a t e  Cou r t s  



FOREWORD 

The L e g i s l a t i v e  Counc i l ' s  Committee on Appel la te  Courts  
was c r ea t ed  pursuant  t o  t h e  p rov i s ions  of House J o i n t  Resolution 
No. 1026, Fo r ty - s ix th  General  Assembly (19681, t o  s tudy t h e  Su-
preme Court  backlog problem and t h e  consequent de lay  i n  case  
d i s p o s i t i o n .  The miss ion of t h e  Committee on Appel la te  Courts  
was t o  t a k e  cognizance of t h e  backlog problem and a t tempt  t o  
a r r i v e  a t  a  workable and f e a s i b l e  s o l u t i o n .  The members ap-
pointed t o  t h e  committee were: 

Sena tor  James P e r r i l l ,  Chairman Represen ta t ive  Thomas Dameron 
Represen ta t ive  Ronald S t r a h l e ,  Represen ta t ive  Barbara Frank 

Vice Chairman Represen ta t ive  John MacFarlane 
Senator  Clarence Decker Represen ta t ive  Harold McCormick 
Senator  Ruth Stockton Represen ta t ive  Clarence Quinlan 

Advisory committee members were: 

M r .  J i m  R. Car r igan  Judge F ranc i s  W .  Jamison 
M r .  Bryant O'Donnell Judge Robert E.  Lee 
M r .  Kenneth Wormwood J u s t i c e  R. H. McWilliams 

J u s t i c e  E. E. P r i n g l e  

The Committee on Appel la te  Courts  he ld  f i v e  meetings dur-  
i n g  t h e  study.  A t  t h e s e  meetings t h e  committee attempted t o  
formula te  a s o l u t i o n  t o  t h e  backlog problem. Ear ly  i n  i t s  de-
l i b e r a t i o n s  t h e  committee d i r e c t e d  t h e  J u d i c i a l  Adminis t ra tor ,  
wi th  t h e  coopera t ion  of t h e  L e g i s l a t i v e  Council  s t a f f ,  t o  con-
duc t  an a n a l y s i s  of t h e  Supremecour t  docket .  This  informat ion 
was of much a s s i s t a n c e  t o  t h e  committee. I n  a d d i t i o n ,  t h e  com-
m i t t e e  consul ted wi th  persons  from o u t s i d e  t h e  s t a t e  i n  o r d e r  t o  
ga in  in format ion  on how o t h e r  s t a t e s  a r e  f a c i n g  t h e  problems of 
c o u r t  congest ion and de l ay .  

The committee wishes t o  express  i t s  app rec i a t i on  t o  t h e  
Colorado Supreme Court  and t h e  Supreme Court C l e r k ' s  Of f i ce  f o r  
t h e i r  coopera t ion  and a s s i s t a n c e  i n  t h e  conduct of t h i s  study.  
Valuable a s s i s t a n c e  was a l s o  given by M r .  Harry Lawson, Colorado 
J u d i c i a l  Adminis t ra tor ,  who was r e spons ib l e  f o r  t h e  Supreme Court 
docket  a n a l y s i s ,  and who suppl ied  va luab le  informat ion t.o t h e  
committee. The in format ion  rece ived  from t h e s e  sources  was par-  
t i c u l a r l y  b e n e f i c i a l  t o  t h e  committee and t h e i r  coopera t ion  and 
a s s i s t a n c e  i s  g r a t e f u l l y  acknowledged. 



Earl Thaxton, senior research as s i s tant  f o r  the Legisla- 
t i v e  Council, had the primary respons ib i l i ty  f o r  the s t a f f  work 
on t h i s  study and Robert Holt of the Legis lat ive  Drafting Office 
had primary respons ib i l i ty  f o r  b i l l  draft ing services  provided 
the committee. 

Lyle C.  KyleDecember 9 ,  1968 Director 

v i i i  
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COMMITTEE FINDINGS AND RECOMMENDATIONS 

Delay i n  t h e  c o u r t s  i s  u n q u a l i f i e d r y  
bad. I t  i s  bad because it d e p r i v e s  c i t i -  
zens  of a b a s i c  p u b l i c  service. , .it i s  
bad because d e l a y  may cause  s eve re  hard-  
s h i p  t o  some p a r t i e s ;  . . .and it i s  bad 
because i t  b r i n g s  t o  t h e  e n t i r e  c o u r t  
system a l o s s  o f  p u b l i c  conf idence ,  re- 
s p e c t  and p r i d e . v  

H i s t o r y  r e c o r d s  t h a t  man h a s  u s u a l l y  had a contempt f o r  
de layed j u s t i c e .  Thus, it was no t  s u r p r i s i n g  t h a t  t h e  Founders 
of  o u r  n a t i o n  saw f i t  c o n s t i t u t i o n a l l y  t o  g r a n t  and p r o t e c t  t h e  
concept  of prompt and j u s t  t r i a l  and appea l  f o r  a l l .  Yet impor- 
t a n t  a s  t h i s  concept  seems i n  t h e  c o n s t i t u t i o n s  and s t a t u t e s  of 
t h e  n a t i o n  and t h e  s e v e r a l  s t a t e s ,  it appears  t o  be one of t h e  
most f r u s t r a t i n g  p r i n c i p l e s  of  j u s t i c e  t o  gua ran t ee  and s ecu re ,  
f o r  t h e  prompt d i s p o s i t i o n  of c a s e s  h a s  become a lmost  imposs ib le  
i n  r e c e n t  y e a r s  because  of  t h e  d e l a y  caused by a p p e l l a t e  c o u r t  
conges t i on .  Not on ly  i s  t h e  q u a l i t y  of  j u s t i c e  impor t an t ,  bu t  
it i s  e q u a l l y  impor tan t  t h a t  l e g a l  d i s p u t e s  be promptly r e so lved .  
T h i s  d e l a y  i n  j u s t i c e  h a s  i n  p a r t  c r e a t e d  t h e  g e n e r a l  d i s r e s p e c t  
f o r  law and contempt f o r  o u r  c o u r t s  w i t h  which o u r  coun t ry  and 
s t a t e  i s  f aced  today.  

I n  Colorado,  o u r  Supreme Cour t  ha s  f o r  s e v e r a l  y e a r s  been 
plagued by an e x c e s s i v e  c a s e  l o a d ,  conges ted  docke t  and burden- 
some backlog t h a t  impedes i t s  e f f i c i e n c y  and c r e a t e s  de l ay .  The 
problem q u i t e  s imply i s  t h a t  t h e r e  a r e  t o o  many c a s e s  t o o  o f t e n ,  
f o r  t o o  few judges.  The number of c a s e s  f i l e d  annua l l y  i n  t h e  
Colorado Supreme Cour t  ha s  i n c r e a s e d  s t e a d i l y  du r ing  t h e  p a s t  
decade,  r each ing  an a l l  t ime  h igh  of  639 i n  1967, and i s  expected  
t o  approach 700 by 1970. 

There  were 861 c a s e s  pending i n  t h e  Supreme Cour t  a t  t h e  
end of  1967 even though t h e  c o u r t  d i sposed  of  more c a s e s ,  588, 
and produced more w r i t t e n  op in ions ,  378, t h a n  i n  any o t h e r  y e a r  
i n  t h e  c o u r t ' s  h i s t o r y ,  such d i s p o s i t i o n s  exceeding t h o s e  of any 
o t h e r  seven-judge Supreme Cour t  w i t h  no i n t e r m e d i a t e  c o u r t  of 
appea l s .  There  i s  p r e s e n t l y  an average  d e l a y  of approximate ly  18 
t o  20 months from t h e  d a t e  a c a s e  i s  f i l e d  i n  t h e  Supreme Cour t  
u n t i l  t h e  d a t e  of f i n a l  d i s p o s i t i o n .  I n  o t h e r  words, some liti- 
g a n t s  now have t o  w a i t  f o r  a p e r i o d  of  approximate ly  two y e a r s  
be fo r e  a f i n a l  d e c i s i o n  i s  reached i n  t h e i r  case .  

Hans Z e i s e l ,  Harry Kalven,  Jr., and Bernard Buchholz 
i n  t h e  Cour t ,  p. x x i i ,  Boston: L i t t l e ,  Brown 8. Co. 
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The causes  f o r  this i n c r e a s e  of cases today con t inue  t o  
be many and va r i ed .  Among t h e  main causes  a r e  popu la t i on  i n -  
c r e a s e ,  i n d u s t r i a l  growth, and u rban i za t i on .  Our s o c i e t y ,  i n  ' 

g e n e r a l ,  has  become more complex, more mobile a n d ' i s  today sub- 
j e c t e d  t o  more governing bod ies .  The i n c r e a s e  o f  governmental 
r e g u l a t i o n s ,  t h e  growing number of automobi les ,  t h e  ab ra s ion  of 
human r e l a t i o n s h i p s ,  p a r t i c u l a r l y  i n  dense  urban l i v i n g ,  and 
many o t h e r  f a c t o r s ,  a l l  c o n t r i b u t e  t o  i nc r ea sed  l i t i g a t i o n  and 
produce more oppo r tun i t y  f o r  p o t e n t i a l  l i t i g a t i o n .  New commodi- 
t i es ,  new developments i n  t r a d e ,  bus ine s s ,  s c i e n c e s ,  and hous- 
i n g ,  have paved t h e  way f o r  more p o t e n t i a l  s u i t s .  

Another major cause  of t h e  i n c r e a s e  i n  c a s e  f i l i n g s  i s  
t h e  i n c r e a s e  i n  t h e  f i n a n c i a l  a b i l i t y  of l i t i g a n t s  t o  f i n a n c e  
appea l s .  Today, more c i t i z e n s  have t h e  money t o  t u r n  t o  t h e  Su- 
preme Court  i n  many more c i v i l  m a t t e r s  than  eve r  be fo re .  I n  t h e  
a r e a  of c r i m i n a l  law, a s  w e l l ,  many more c a s e s  of drug add i c t i on ,  
l i q u o r ,  n a r c o t i c s  and gambling come b e f o r e  t h e  c o u r t s .  The i n -  
c r e a s e  i n  t h e  crime r a t e  w i l l  n e c e s s a r i l y  r e s u l t  i n  an i n c r e a s e  
of c r i m i n a l  cases .  I n  a d d i t i o n ,  c i v i l  r i g h t s  l i t i g a t i o n  has  
opened a whole new hor izon  i n  c i v i l  j u r i s d i c t i o n .  

I n  t h e  l a s t  15 y e a r s  t h e  s t a t e  has  nea r ly  doubled t h e  num- 
be r  o f  t r i a l  c o u r t  judges.  The i n c r e a s e  i n  d i s t r i c t  c o u r t  judges,  
i n  a d d i t i o n  t o  t h e  i n c r e a s e  i n  t h e  j u r i s d i c t i o n  of t h e  d i s t r i c t  
c o u r t s ,  has  r e s u l t e d  i n  an i n c r e a s e  i n  t h e  number of d i s p o s i t i o n s  
a t  t h e  t r i a l  c o u r t  l e v e l .  T h i s  i n c r e a s e ,  i n  t u r n ,  has  r e s u l t e d  
i n  an i n c r e a s e  i n  t h e  number o f  c a s e s  coming t o  t h e  Supreme Court. 
I n  t h e  meantime, however, t h e  Supreme Cour t  has  had t o  do an ade- 
qua te  j o b  wi th  s u b s t a n t i a l l y  t h e  same personnel  and s t r u c t u r e  
which e x i s t e d  i n  1905. A s  i s  r e a d i l y  apparent  from t h e  f i g u r e s ,  
t h e  c o u r t  has  simply no t  been a b l e  t o  keep up w i th  t h e  i n c r e a s i n g  
number o f  c a s e s  f i l e d ,  t h u s  c r e a t i n g  a backlog. 

There i s  no r ea son  t o  b e l i e v e  t h a t  C o l o r a d o ~ s  c u r r e n t  
r a t e  of popu la t i on  and economic growth w i l l  d imin i sh  apprec iab ly  
i n  t h e  nea r  f u t u r e ,  r a t h e r  i t  appears  t h a t  t h e  converse  i s  more 
l i k e l y .  Consequently,  a cont inued i n c r e a s e  i n  new m a t t e r s  com- 
i n g  b e f o r e  t h e  Supreme Cour t  can  be a n t i c i p a t e d .  When t h e  f i l -  
i n g  r a t e  t r e n d  over  t h e  p a s t  s e v e r a l  y e a r s  i s  p r o j e c t e d  i n t o  t h e  
f u t u r e ,  i t  i s  e s t ima ted  t h a t  t h e  number of c a s e s  f i l e d  annual ly  
w i l l  approach 700 by 1970 and w i l l  be approximate1 940 by 1980. 
By 1970 t h e  backlog of  c a s e s  i s  e s t ima ted  t o  be 1, X 68,  and by 
1980 t h e  backlog w i l l  approach 3,792 ca se s .  Such a backlog w i l l  
c r e a t e  an es t imated  d e l a y  a t  between 5 and 5.5 y e a r s  i n  1980. 
I n  o t h e r  words, it would t a k e  more t h a n  f i v e  y e a r s  from f i l i n g  t o  
t e r m i n a t i o n  f o r  a c a s e  on  t h e  c i v i l  docke t  i n  1980. It i s  e v i -  
d e n t  t h a t  a d d i t i o n a l  s t e p s  a r e  necessa ry  i n  o r d e r  t o  cope wi th  
t h e  backlog problem and t o  p r even t  f u r t h e r  de l ay .  
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Case F i l i n q s  and D i s ~ o s i t i o n s  

The 1967 term of t h e  Colorado Supreme Cour t  was s i g n i f i -  
c a n t  i n  t h a t  it po in t ed  up v i v i d l y  t h e  e x t r a o r d i n a r y  burdens t h a t  
have been p laced  upon t h e  Colorado Supreme Cour t  by i t s  ever-ex- 
panding c a s e  load .  Although more c a s e s  were d i sposed  of du r ing  
t h e  1967 term (588) t h a n  du r ing  any o t h e r  p r i o r  term, t h e  i n t a k e  
of 639 c a s e s  f i l e d  was t h e  h i g h e s t  i n  t h e  c o u r t ' s  h i s t o r y .  The 
639 c a s e s  f i l e d  i n  1967 was 83 ( o r  15 pe rcen t )  more t h a n  t h e  p re -  
v ious  h igh  of  556 i n  1966. The f i g u r e s  demonst ra te  t h a t  t h e r e  
ha s  been a s t e ady  i n c r e a s e  i n  t h e  f i l i n g  r a t e  over  t h e  l a s t  sev-  
en teen  yea r s .  

The p r ev ious  h igh  f o r  c a s e s  c l o s e d  was 524 i n  1961 and 
t h e  f i v e - y e a r  average ,  1962 through 1966, was 419, demons t ra t ing  
t h a t  c a s e s  c l o sed  i n  1967 (588) f a r  exceeded t h e  number c losed  
i n  any p r ev ious  yea r .  O f  t h e  588 c a s e s  t h a t  were c l o s e d ,  378 of 
them were by w r i t t e n  op in ion .  The p r ev ious  h igh  f o r  w r i t t e n  
op in ions  was 371 i n  1960, and t h e  f i v e - y e a r  average ,  1962 through 
1966, was 251. The number of c a s e s  c l o sed  ha s  been less t h a n  t h e  
f i l i n g  r a t e  i n  each of  t h e  y e a r s  from 1950 th rough  1967, w i th  t h e  
excep t i on  of t h e  y e a r s  1954, 1960 and 1961, when c a s e s  c l o sed  ex- 
ceeded t h o s e  c a s e s  f i l e d .  Th i s  s i t u a t i o n  h a s  c r e a t e d  a backlog 
of pending c a s e s  which h a s  grown from 319 i n  1962 t o  861 i n  1968. 
A s  of August 1, 1968, t h e r e  was a  backlog of 913 c a s e s  pending 
be fo r e  t h e  Colorado Supreme Cour t .  

Other  C o n s i d e r a t i o n s  

I n  a d d i t i o n  t o  t h e  r e c o r d  number of appea l s  f i l e d  i n  1967, 
t h e  number of o r i g i n a l  p roceed ings  ha s  a l s o  i n c r e a s e d .  I n  1955, 
on ly  12 o r i g i n a l  p roceed ings  were f i l e d  i n  t h e  Supreme Cour t .  By 
1965, t h e  number of  o r i g i n a l  p roceed ings  f i l e d  i n  t h e  c o u r t  had 
grown t o  131 and i n  1967 t h e r e  were approximate ly  150 o r i g i n a l  
p roceed ings ,  20 of which were d i s c i p l i n a r y  p roceed ings .  Th i s  
f a c t o r  i s  e s p e c i a l l y  s i g n i f i c a n t  because  s tudy  and a c t i o n  on t h e s e  
p roceed ings  o f t e n  t a k e s  a s  much o r  more t ime  t h a n  t h e  u s u a l  ap- 
p e l l a t e  c a se s .  

To be cons ide red  a l s o  a r e  t h e  o t h e r  m a t t e r s  which t a k e  up 
a s i z a b l e  p o r t i o n  of  t h e  c o u r t ' s  time, because t h e  growing volume 
of work i n  t h e  c o u r t  i s  no t  r e f l e c t e d  e n t i r e l y  by c a s e  f i l i n g s  
and d i s p o s i t i o n s  and t h e  number of  w r i t t e n  op in ions .  These o t h e r  
m a t t e r s  a r e  r e q u e s t s  f o r  e x t e n s i o n s  of t ime ,  motions t o  d i s m i s s ,  
and s i m i l a r  paper  work -- a l l  of which have t o  be r e c e i v e d ,  ex- 
amined, stamped, l i s t e d  and s t u d i e d  and t h e n  o r d e r s  i ssued.  

I n  1966, t h e  Colorado Supreme Cour t  r e c e i v e d  1,668 r e -  
q u e s t s  f o r  e x t e n s i o n s  of  time and 1 ,476  o t h e r  mot ions  of  v a r i o u s  
k inds  f o r  a t o t a l  o f  3,144 items. A s  s t a t i s t i c s  were not  k e p t . o n  
t h e s e  m a t t e r s  p r i o r  t o  1965, a comparison must n e c e s s a r i l y  be 
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l i m i t e d ;  however, t h e  i n c r e a s e  o f  1,198 o r  53.7 p e r c e n t  over the 
1965 t o t a l  of 2,046 i l l u s t r a t e s  t h e  i n c r e a s e d  a c t i v i t y  i n  t h i s  
a r e a .  

Delay 

The backlog of pending c a s e s  i n  t h e  c o u r t  has  n e c e s s a r i l y  
r e s u l t e d  i n  a d e l a y  i n  t h e  t ime  it t a k e s  a c a s e  t o  be f i n a l l y  
d i sposed  of  by t h e  c o u r t .  The committee found t h a t  t h e  median 
t ime l a p s e  from t h e  d a t e  a c a s e  becomes a t  i s s u e  u n t i l  t h e  d a t e  
it i s  o r a l l y  argued i s  t e n  months i n  c i v i l  c a s e s ,  s i x  months i n  
c r i m i n a l  c a s e s ,  and one month i n  workmen's compensation cases .  
The committee a l s o  determined t h a t  t h e  average  l e n g t h  o f  t ime  
from t h e  d a t e  a c a s e  i f  f i l e d  u n t i l  it becomes a t  i s s u e  i s  a - 
prox imate ly  s i x  t o  e i g h t  months. I n  o t h e r  words, s i x  t o  e i g  t 
months p recede  t h e  d a t e  t h e  c a s e  becomes a t  i s s u e .  

R 
I t  was noted t h a t  t h e  c o u r t  o f t e n  g r a n t s  e x t e n s i o n s  of 

t ime  w i t h i n  which a t t o r n e y s  must f i l e  t h e i r  b r i e f s .  A l l  ex ten-  
s i o n s  of t ime ,  of  c o u r s e ,  i n c r e a s e  t h e  l e n g t h  of  time from f i l -  
i n g  t o  i s s u e  d a t e .  The committee a l s o  found t h a t  t h e  average  
l e n g t h  of  t ime  from o r a l  argument t o  f i n a l  d i s p o s i t i o n  i s  ap- 
p rox imate ly  two months. Th i s  means t h a t  t h e r e  i s  an average  
l a p s e  of approximate ly  18 t o  20 months from t h e  f i l i n g  d a t e  t o  
t h e  d a t e  o f  f i n a l  d i s p o s i t i o n .  Thus some l i t i g a n t s  now have t o  
w a i t  f o r  a pe r i od  of  approximate ly  two y e a r s  be fo r e  a f i n a l  de-  
c i s i o n  i s  reached i n  t h e i r  case .  

Wr i t t en  Opinions  

The f i g u r e s  show t h a t  t h e  judges  of t h e  Colorado Supreme 
Cour t  a r e  be ing  c a l l e d  upon t o  w r i t e  more op in ions  t h a n  e v e r  be- 
f o r e .  I n  1967, t h e r e  was a t o t a l  o f  378 w r i t t e n  op in ions ,  a 
f i g u r e  which h a s  neve r  been exceeded. The p r ev ious  h igh was 371 
and occur red  du r ing  t h e  1960 term when approximate ly  70 op in ions  
were w r i t t e n  by o u t s i d e  judges .  I n  1967, on ly  20 o p i n i o n s  were 
w r i t t e n  by o u t s i d e  judges.  

Each judge,  d u r i n g  t h e  1967 term,  wro te  an average  of 50 
o p i n i o n s ,  not  i n c l u d i n g  whatever  concu r r i ng  o r  d i s s e n t i n g  opin-  
i o n s  he  may have f i l e d .  Of t h o s e  30 s t a t e s  which do no t  have an 
i n t e r m e d i a t e  a p p e l l a t e  c o u r t ,  on ly  Kentucky, w i th  t h e  e q u i v a l e n t  
of 11 j u s t i c e s ,  exceeded Colorado i n  t h e  number of  w r i t t e n  opin-  
i o n s .  

I t  i s  d i f f i c u l t  t o  a s s e s s  t h e  e x t r a o r d i n a r y  i n c r e a s e  of 
c a s e s  i n  terms of t h e  burdens  it p l a c e s  upon t h e  i n d i v i d u a l  
judges  of  t h e  Supreme Cour t .  N e c e s s a r i l y ,  a g r e a t  d e a l  more time 
i s  consumed by o r a l  arguments and by confe rence  d i s c u s s i n g  each 
ca se .  And s i n c e  t h e r e  i s  an  i n c r e a s e  i n  t h e  t o t a l  number of 
o p i n i o n s  t u rned  o u t  by t h e  c o u r t ,  each  judge must expend more . 
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time c o n s i d e r i n g  o p i n i o n s  o t h e r  t h a n  t h o s e  he  writes, if t h e  
o p i n i o n  i s  t o  be a seven-man op in ion .  Thereby,  t h e  judges  a r e  
d e p r i v e d  of t ime  d u r i n g  which t h e y  cou ld  have been p r e p a r i n g  
o p i n i o n s  i n  c a s e s  a s s i g n e d  t o  them. 

To expect  t h e  p r e s e n t  judges  t o  wri te  more o p i n i o n s  ap- 
p e a r s  t o  be  unreasonab le  f o r  t h e  q u a l i t y  of j u d i c i a l  o p i n i o n s  
i s  more l i k e l y  t o  be  d e f i c i e n t  when a judge i s  expected  t o  write 
more t h a n  t h e  optimum number of  o p i n i o n s .  The e f f e c t  o f  poor 
q u a l i t y  o p i n i o n s  i s  t o  produce u n c e r t a i n t y  i n  t h e  law. T h i s  un- 
c e r t a i n t y  u s u a l l y  h a s  t h e  e f f e c t  of encourag ing  more a p p e a l s .  

I t  i s  b e l i e v e d  by t h e  committee t h a t  t h e  judges  o f  t h e  
Supreme Cour t  should  be  a f f o r d e d  s u f f i c i e n t  t ime  t o  s t u d y  t h o r -  
oughly t h e  c a s e s  p r e s e n t e d  t o  them s o  t h a t ,  w h i l e  m a i n t a i n i n g  
h igh  q u a l i t y  i n  t h e i r  work, t h e y  can  meet t h e i r  d u a l  r e s p o n s i -  
b i l i t y :  d i s p e n s i n g  j u s t i c e  t o  i n d i v i d u a l  l i t i g a n t s ,  and molding 
t h e  body of  Colorado law. Because o f  t h e  i m p o r t a n t  m a t t e r s  com- 
i n g  b e f o r e  t h e  Supreme Cour t  and t h e  e f f e c t  of t h e  c o u r t ' s  de- 
c i s i o n s  on Colorado law, t h e r e  should  be s u f f i c i e n t  t ime  f o r  
c o n s i d e r a t i o n  of t h e s e  m a t t e r s  and f o r  each  member t o  r ev iew 
c a r e f u l l y  t h e  o p i n i o n s  w r i t t e n  by h i s  c o l l e a g u e s .  

I n  t h i s  r e g a r d  i t  i s  ap  r o p r i a t e  t o  ask  how many c a s e s  a 
seven-man a p p e l l a t e  c o u r t  can  Ee expec ted  t o  d i s p o s e  of annua l ly  
by w r i t t e n  o p i n i o n s  c o n s i s t e n t  w i t h  t h e  t ime  needed t o  g i v e  
p r o p e r  c o n s i d e r a t i o n  t o  i m p o r t a n t  m a t t e r s  and c o n s i s t e n t  w i t h  
t h e  development of good c a s e  law. V e r i o u s  o p i n i o n s  have been 
e x p r e s s e d  on t h i s  s u b j e c t ,  b u t  g e n e r a l l y  an average  of  50 c a s e s  
p e r  judge i s  p robab ly  t h e  maximum, and 35 t o  40 c a s e s  i s  cons id -  
e r e d  a more s a t i s f a c t o r y  t o t a l .  T h i s  means t h a t  t h e  c o u r t  can  
be expected  under  t h e  b e s t  of c i r c u m s t a n c e s  t o  d i s p o s e  of a max- 
imum of 350 c a s e s  i n  any one y e a r  by w r i t t e n  o p i n i o n ,  and t h e  
t o t a l  i s  more l i k e l y  t o  f a l l  between 225 and 275. I n  a survey 
of t h e  30 s t a t e s  w i t h o u t  an i n t e r m e d i a t e  a p p e l l a t e  c o u r t  i t  was 
shown t h a t  t h e  median number of w r i t t e n  o p i n i o n s  was 130,  w i t h  
an average  of 26.2 p e r  judge. 

Cour t  C a p a b i l i t y  

Judg ing  from t h e  e x p e r i e n c e  each y e a r  from 1960 through 
1967, an  annual  ave rage  o f  167 c a s e s  a r e  c l o s e d  wi thou t  w r i t t e n  
o p i n i o n .  Assuming t h a t  t h e  c o u r t  cou ld  produce from 225 t o  350 
w r i t t e n  o p i n i o n s  p e r  y e a r ,  it can  b e  seen  t h a t  t h e  c o u r t  may be  
c a p a b l e  of d i s p o s i n g  o f  a t o t a l  number of c a s e s  a n n u a l l y  of 392 
t o  517 c a s e s .  Thus t h e  maximum c a p a b i l i t y  of  t h e  Supreme Cour t  
i s  abou t  517 c a s e s  p e r  y e a r .  A s  long  a s  t h e  f i l i n g  r a t e  c o n t i n -  
u e s  t o  exceed t h i s  maximum, no r e d u c t i o n  i n  t h e  number o f  c a s e s  
pending can  be a n t i c i p a t e d .  I n  f a c t ,  t h e  number of  pending 
c a s e s  i s  expected  t o  i n c r e a s e ,  a s  e x p l a i n e d  i n  t h e  n e x t  p a r a -  
graph.  



knticiaated Case Load 

Assuming t h a t  t h e  c o u r t  cduld d i spose  of 950 c a s e s  p e r  
yea r  ( a  vszy o p t i m i s t i c  assumption),  which means t h a t  t h e  cou r t  
would have t o  write approximately 325-335 opin ions  pe r  yea r ,  and 
assuming t h a t  t h e r e  i s  no reform of some type  t o  ease t h e  cont in -  
uing backlog,  i t  i s  a n t i c i p a t e d  t h a t  by 1980 t h e  backlog w i l l  be 
a t  almost 3,800 cases .  This  f i g u r e  i s  based upon a  p r o j e c t i o n  
of t h e  annual f i l i n g  r a t e  us ing p a s t  populat ion-case  f i l i n g  r a -  
t i o s  and popula t ion  p r o j e c t i o n s .  

It  i s  a n t i c i p a t e d  t h a t  i n  1970 t h e r e  w i l l  be a f i l i n g  r a t e  
of 679 and a cumulative backlog of 1,168; i n  1975 t h e r e  w i l l  be 
a f i l i n g  r a t e  of 809 and a cumulative backlog of 2,103; i n  1980 
t h e r e  w i l l  be a f i l i n g  r a t e  of 940 and a cumulative backlog of 
3,792. 

The Problem 

When t h e  a n t i c i p a t e d  ca se  load i s  compared with  cou r t  cap- 
a b i l i t y ,  t h e  s t agge r ing ,  cumulative backlog which w i l l  develop i s  
obvious. S t a t e d  b r i e f l y ,  t h e  seven-man Supreme Court r e spons ib l e  
f o r  a l l  a p p e l l a t e  review cannot hope t o  keep a b r e a s t  of t h e  ap- 
p e a l s  being generated by a growing popula t ion  and economy. The 
c o u r t ,  a l r eady  with a  d e l a y  of approximately two yea r s ,  is l o s i n g  
ground r a p i d l y  and by 1980 it i s  conse rva t ive ly  a n t i c i p a t e d  t h a t  
it w i l l  r e q u i r e  more than  six y e a r s  f o r  a case  on t h e  c i v i l  dock- 
e t  t o  be f i n a l l y  decided.  Without reform of some type  t o  ea se  
t h e  i n c r e a s i n g  backlog and de l ay ,  t h e  r i g h t  of a p p e l l a t e  review 
i n  c i v i l  c a se s  may become v i r t u a l 1  nonexis ten t  i n  a decade o r  so. 1 Therefore ,  i t  i s  ev iden t  t h a t  a so u t i o n  designed t o  a l l e v i a t e  
t h e  i n c r e a s i n g  c a s e  load  of t h e  Supreme Court  should be imple- 
mented, and t h a t  such a s o l u t i o n  should be s u f f i c i e n t l y  f l e x i b l e  
t o  s e r v e  both p r e s e n t  and f u t u r e  needs. 

A l t e r n a t i v e  S o l u t i o n s  

The problem of a p p e l l a t e  c o u r t  congest ion and de l ay  i s  not  
l i m i t e d  t o  t h e  Colorado j u d i c i a r y  bu t  has  e x i s t e d  and e x i s t s  
p r e s e n t l y  i n  vary ing  deg rees  i n  most of t h e  j u d i c i a l  systems i n  
t h e  United S t a t e s .  The committee found t h a t  t h e r e  a r e  numerous 
ways t o  reduce a p p e l l a t e  c o u r t  conges t ion ,  many of which have 
been t r i e d  elsewhere i n  the United S t a t e s ,  and some of which have 
been u t i l i z e d  i n  Colorado. 

The committee considered and examined t h e s e  va r ious  a l -  
t e r n a t i v e  s o l u t i o n s ,  both  i n  l i g h t  of t h e  exper ience of o t h e r  
s t a t e s  w i t h  such s o l u t i o n s  and i n  r e l a t i o n  t o  t h e  a p p l i c a t i o n  of 
such s o l u t i o n s  t o  Colorado. These a l t e r n a t i v e  s o l u t i o n s  include:  
(1)  i n c r e a s e  t h e  number of Supreme Court  judges from seven t o  



n i n e ;  (2) more e x t e n s i v e  u s e  of r e t i r e d  and o u t s i d e  judges ;  (3) 
some l i m i t a t i o n s  on t h e  r i g h t  of  a p p e a l ;  (4)  a Supreme Cour t  
Commissioner p l a n :  (5) improvement i n  t h e  i n t e r n a l  e f f i c i e n c y  
of t h e  Supreme C o u r t ;  (6)  c r e a t i o n  of  a s e p a r a t e  C r i m i n a l  Cour t  
of Appeals;  and (7 )  t h e  c r e a t i o n  of an i n t e r m e d i a t e  Cour t  of 
Appeals.  

The i d e a  of  i n c r e a s i n g  t h e  number of Supreme C o u r t  j u s -  
t i c e s  from seven t o  n i n e  was r e j e c t e d  by t h e  committee. It  i s  
b e l i e v e d  by t h e  committee t h a t  a nine-member c o u r t  would be t o o  
unwieldy and would n o t  i n c r e a s e  t h e  c o u r t ' s  p r o d u c t i o n  a p p r e c i a -  
b l y ,  because  each member would be r e q u i r e d  t o  r e v i e w  t h e  o p i n i o n s  
of  e i g h t  o t h e r  j u s t i c e s  i n s t e a d  of  s i x  a s  a t  p r e s e n t .  The e x t r a  
t ime  i n v o l v e d  i n  such a r ev iew would p robab ly  o f f s e t  o r  a t  l e a s t  
minimize t h e  i n c r e a s e  i n  t h e  number of w r i t t e n  o p i n i o n s  which 
might  be expec ted  from t h e  a d d i t i o n  of two j u s t i c e s .  F u r t h e r -  
more, an i n c r e a s e  i n  t h e  s i z e  of t h e  c o u r t  would provoke more 
d i s c u s s i o n ,  d i sagreement  and d i v e r s i t y ,  t h u s  c a u s i n g  a subs tan-  
t i a l  r e d u c t i o n  i n  n e t  g a i n  of j u d i c i a l  t ime .  

I f  t h e  c o u r t  were i n c r e a s e d  t o  n i n e  members and coupled  
w i t h  t h e  p r a c t i c e  of s i t t i n g  i n  three-man d e p a r t m e n t s ,  t h e  l i k l i -  
hood o f  c o n f l i c t i n g  o p i n i o n s  from t h e  d i f f e r e n t  d e p a r t m e n t s  would 
e x i s t .  Because it  was f e l t  by t h e  committee t h a t  i n c r e a s i n g  t h e  
c o u r t  t o  n i n e  members would p r o v i d e  an  e x c e s s i v e  and unwieldy 
number, i n  a d d i t i o n  t o  t h e  concern  t h a t  d i v i d i n g  t h e  c o u r t  i n t o  
three-man depar tments  would produce  c o n f l i c t i n g  o p i n i o n s ,  t h i s  
s o l u t i o n  appeared t o  t h e  committee t o  be i m p r a c t i c a l  and p robab ly  
i n e f f e c t i v e  a s  a long t e rm s o l u t i o n .  

The committee a l s o  concluded t h a t  t h e  use  of o u t s i d e  . -  

judges  o r  commissioners  t o  a s s i s t  t h e  c o u r t  was n o t  a  s a t i s f a c -  
t o r y  long  t e rm s o l u t i o n .  The main c r i t i c i s m  of t h i s  p l a n  i s  t h a t  
t h e  u s e  of commissioners  o r  o t h e r  o u t s i d e  h e l p  i s  n o t  r e a l l y  t h a t  
b e n e f i c i a l  t o  t h e  c o u r t .  P e r s o n s  who a r e  c a l l e d  t o  a s s i s t  t h e  
c o u r t  a r e  j u s t  n o t  a s  p r e c i s e  and c l e a r  w i t h  r e s p e c t  t o  o p i n i o n  
w r i t i n g  a s  a r e  t h e  r e g u l a r  j u s t i c e s  who a r e  r e s p o n s i b l e  f o r  t h e i r  
o p i n i o n s  and who a r e  f a m i l i a r  w i t h  o p i n i o n  w r i t i n g  t e c h n i q u e s .  
The most i m p o r t a n t  c h a l l e n g e  which may be  l e v e l e d  a t  t h i s  p l a n  i s  
t h a t  l i t i g a n t s  a r e  e n t i t l e d  t o  a d e c i s i o n  i n  a c a s e  made by 
judges ,  n o t  by a s s i s t a n t s  of t h e  c o u r t .  I f  t h e  c o u r t  i s  t o  be 
expanded by p r o v i d i n g  f o r  a d d i t i o n a l  p e r s o n n e l ,  t h e r e  i s  no r e a -  
son why t h e y  shou ld  n o t  be f u l l  f l e d g e d  j u s t i c e s ,  r a t h e r  t h a n  a 
judge i n  f a c t  b u t  n o t  i n  name. The same arguments  m i l i t a t i n g  
a g a i n s t  t h e  a d d i t i o n  of more judges  t o  t h e  Supreme C o u r t  app ly  t o  
t h e  employment of commissioners  o r  o t h e r  o u t s i d e  a s s i s t a n c e .  The 
u s e  of  o u t s i d e  judges  o r  commissioners  t o  a s s i s t  t h e  c o u r t  i s  
simply n o t  f a c i n g  t h e  need f o r  a permanent  s o l u t i o n .  They a r e  
what t h e i r  name i m p l i e s ,  a temporary e x p e d i e n t .  The committee 
concluded t h a t  t h e  need i s  f o r  a more permanent s o l u t i o n  t o  t h e  
problem which i s  no l o n g e r  viewed a s  a temporary c o n d i t i o n .  



The i d e a  o f  changing t h e  system of a p p e l l a t e  revfew ar 
r e s t r i t t i n g  the  r i g h t  o f  appea l  t o  the Supreme Cautt i n  afber t o  
c u r t a i l  t h e  number of  c a s e s  f i l e d  was also considePed by t h e  cam- 
mittee. However, t h e  committee r u l e d  o u t  s e r i o u s  c o n s i d e t a t i o n  
of d e v i c e s  des igned  t o  r educe  a p p e l l a t e  conges t iof i  ~ h i 6 h  would 
p r e c l u d e  i n  a l l  o r  some i n s t a n c e s  o n e ' s  a b s o l u t e  r i g h t  t o  a n  ap- 
p e a l  i n  eve ry  c a s e .  The committee b e l i e v e s  t h a t  evepy l i t i g a n t  
shou ld  be  e n t i t l e d  t o  a t  l e a s t  one a p p e a l  a s  a m a t t e r  of r i g h t  
i n  e v e r y  c a s e .  

O t h e r  s o l u t i a h s  t o  t h e  backlog problem were c o n s i d e r e d  by 
t h e  committee. These p r o p o s a l s  were mainly concerned w i t h  i m -  
p rov ing  t h e  i n t e r n a l  e f f i c i e n c y  of t h e  Colorado Supreme Cour t .  
The committee gave c o n s i d e r a t i o n  t o  s e v e r a l  of  t h e s e  p r o p o s a l s ,  
i n c l u d i n g  (1) t h e  u s e  o f  memorandum o p i n i o n s ,  (2)  do ing  away w i t h  
o r a l  argument i n  some i n s t a n c e s ,  (3) n o t  g r a n t i n g  e x t e n s i o n s  of 
t i m e ,  and (4 )  p r o v i d i n g  f o r  more a s s i s t a n t s .  

The committee g e n e r a l l y  concluded t h a t  t h e  Supreme Cour t  
i s  a l r e a d y  u s i n g  t h e  memorandum o p i n i o n  o r  t h e  p e r  curiam system 
wherever  it t h i n k s  i t  p o s s i b l e  t o  do so .  A t  t h e  p r e s e n t  r a t e  of 
f i l i n g ,  even more e x t e n s i v e  u s e  of t h e  memorandum o p i n i o n  i s  no t  
l i k e l y  t o  be  e f f e c t i v e  i n  r educ ing  s u b s t a n t i a l l y  t h e  backlog of 
c a s e s .  T h e r e f o r e ,  t h e  committee de termined t h a t  t h i s  method 
could  n o t  be  e n  e f f e c t i v e  long  term s o l u t i o n .  % i t h  r e s p e c t  t o  
t h e  s u g g e s t i o n  t h a t  t h e  c o u r t  abandon t h e  p r a c t i c e  of  h e a r i n g  
o r a l  argument ,  a t  l e a s t  i n  some c a s e s ,  t h e  committee b e l i e v e s  
t h a t  t h e  h e a r i n g  of o r a l  argument i s  v e r y  i m p o r t a n t  and v a l u a b l e  
t o  t h e  i n d i v i d u a l  j u s t i c e s  and t h a t  t h e  p r a c t i c e  should  no t  be  
a b o l i s h e d .  

I n  r e g a r d  t o  t h e  g r a n t i n g  of e x t e n s i o n s  of t ime by t h e  
c o u r t ,  t h e  committee recogn ized  t h a t  t h e r e  i s  no r e a s o n  why t h e  
c o u r t  shou ld  n o t  g r a n t  e x t e n s i o n s  of t i m e  g i v e n  t h e  p r e s e n t  de-  
l a y  i n  t h e  Supreme Cour t .  Nothing would be  ga ined  by n o t  g r a n t -  
i n g  e x t e n s i o n s  of t ime .  I t  i s  b e l i e v e d  t h a t  i f  o t h e r  t h i n g s  
cou ld  be  done t o  e x p e d i t e  t h e  p r o c e s s  of  c a s e s  th rough  t h e  c o u r t ,  
any problems w i t h  r e s p e c t  t o  t h e  g r a n t i n g  of e x t e n s i o n s  w i l l  work 
i t s e l f  o u t .  With r e s p e c t  t o  t h e  i d e a  o f  u s i n g  more a s s i s t a n t s ,  
i t  i s  b e l i e v e d  by t h e  committee t h a t  t h e  employment of  a d d i t i o n a l  
law c l e r k s  f o r  j u s t i c e s  of t h e  Supreme Cour t  would n o t  b e a r  ap- 
p r e c i a b l y  on t h e  workload of t h e  j u s t i c e s .  A s s i s t a n t s  c o u l d  no t  
h e l p  o u t  i n  many of  t h e  time-consuming t a s k s  such a s  r e a d i n g  
b r i e f s ,  h e a r i n g  arguments ,  and a t t e h d i n g  confe rences .  

The committee g e n e r a l l y  concluded t h a t  t h e  p r e s e n t  c a s e  
l o a d  a p p e a r s  t o  b e  w e l l  beyond what even t h e  most e f f i c i e n t  c o u r t  
can  r e a s o n a b l y  be  expec ted  t o  hand le  w i t h  t h e  p r e s e n t  number of 
p e r s o n n e l .  Thus, even i f  t h e r e  shou ld  b e  a n  i n c r e a s e  i n  t h e  i n -  
t e r n a l  o p e r a t i f i g  e f f i c i e n c y  of t h e  c o u r t ,  i t  would n o t  f u r n i s h  a 
complete s o l u t i o n  t o  t h e  e x i s t i n g  problem. 

x x i i  



The committee a l s o  c o n s i d e r e d  a p r o p o s a l  t o  create  a sep-  
a r a t e  Cour t  of C r i m i n a l  Appeals .  A Cour t  of Cr imina l  Appeals  
cou ld  be  e s t a b l i s h e d  by any one of  t h e  f o l l o w i n g  t h r e e  a l t e r n a -  
t i v e  methods: 1) a Cour t  of C r i m i n a l  Appeals  w i t h  f i n a l  j u r i s -  
d i c t i o n ;  2) an  i n t e r m e d i a t e  a p p e l l a t e  Cour t  of C r i m i n a l  Appeals  
w i t h  f u r t h e r  a p p e a l  t o  t h e  Supreme C o u r t ;  and 3) an  i n c r e a s e  i n  
t h e  s i z e  o f  t h e  Supreme Cour t  and e s t a b l i s h m e n t  of a C r i m i n a l  
Appeals  Department.  

The major  o b j e c t i o n  t o  t h e  C o u r t  of  C r i m i n a l  Appeals  ap- 
proach i s  t h a t  t h e  c r e a t i o n  of such a c o u r t  w i t h  f i n a l  j u r i s d i c -  
t i o n  would r e q u i r e  a c o n s t i t u t i o n a l  amendment and would be i n -  
f l e x i b l e ,  when t h e  need i s  f o r  a f l e x i b l e  system. Another  
o b j e c t i o n  i s  t h a t  t h e  d e c i s i o n s  of t h e  Supreme Cour t  and t h e  
Cour t  of  C r i m i n a l  Appeals  might  c o n f l i c t ,  and t h e r e  would be no 
method o f  r e s o l v i n g  d i f f e r e n c e s  o f  o p i n i o n .  The committee gen- 
e r a l l y  concluded t h a t  two c o u r t s  w i t h  f i n a l  j u r i s d i c t i o n  a r e  un- 
d e s i r a b l e .  

An i n t e r m e d i a t e  C o u r t  of C r i m i n a l  Appeals ,  w h i l e  avo id ing  
t h e  o b j e c t i o n s  r a i s e d  w i t h  r e s p e c t  t o  t h e  e s t a b l i s h m e n t  of a 
c o u r t  w i t h  f i n a l  j u r i s d i c t i o n ,  i s  s u b j e c t  t o  c r i t i c i s m  because  
it would p robab ly  l e a d  t o  d o u b l e  a p p e a l s  i n  many i n s t a n c e s .  Thus, 
w h i l e  t h e r e  might  be a c o n s i d e r a b l e  s a v i n g  of j u d i c i a l  t i m e ,  
t h e r e  would, a t  t h e  same t i m e ,  be  a c o n s i d e r a b l e  was te .  

C o n s i d e r a t i o n  o f  t h e  two f o r e g o i n g  a l t e r n a t i v e  approaches  
sugges ted  a n o t h e r  a l t e r n a t i v e  approach where in  t h e  Supreme Cour t  
cou ld  be i n c r e a s e d  i n  number, w i t h  p r o v i s i o n  t h a t  t h r e e  members 
of t h e  c o u r t ,  on ass ignment  by t h e  Chief  J u s t i c e ,  s i t  a s  a D e -  
pa r tment  of C r i m i n a l  Appeals .  T h i s  approach would r e q u i r e  a 
c o n s t i t u t i o n a l  amendment i f  t h e  Supreme Cour t  were i n c r e a s e d  t o  
more t h a n  n i n e  members. Thus, i f  more t h a n  n i n e  members were 
n e c e s s a r y  i n  o r d e r  t o  e s t a b l i s h  t h e  s u g g e s t e d  p l a n ,  t h e r e  would 
be a d e l a y  of two o r  more y e a r s  b e f o r e  t h e  sys tem c o u l d  be oper -  
a t i v e .  The implementa t ion  of t h e  p l a n  w i t h  j u s t  n i n e  members 
( t h u s  o b v i a t i n g  t h e  n e c e s s i t y  f o r  a c o n s t i t u t i o n a l  amendment) 
would p robab ly  not  b e  e f f e c t i v e  i n  r e d u c i n g  t h e  c a s e  load .  On 
t h e  o t h e r  hand, i t  i s  argued t h a t  a Supreme Cour t  w i t h  more t h a n  
n i n e  members w i l l  be  t o o  many. Because t h e  d e l a y  i n h e r e n t  i n  
o b t a i n i n g  v o t e r  a p p r o v a l  o f  a c o n s t i t u t i o n a l  amendment would 
c r e a t e  f u r t h e r  d e l a y ,  because  t h e  problem of t h e  backlog i s  an  
immediate problem, and because  t h e  C o u r t  of C r i m i n a l  Appeals  ap- 
proach i s  i n f l e x i b l e ,  t h e  committee concluded t h a t  such a p ro -  
p o s a l  was no t  d e s i r a b l e .  

A l l  o f  t h e  measures  u t i l i z e d  by t h e  v a r i o u s  s t a t e s  have 
been t r i e d  i n  an  a t t e m p t  t o  b r i n g  b a l a n c e  and a semblance of  o r -  
d e r  t o  a p p e l l a t e  p rocedure .  Yet  no one of  t h e s e  methods seems 
t o  be  t h e  panacea which w i l l  t o t a l l y  a l l e v i a t e  t h e  c o u r t  conges-  
t i o n  problem. W h i l e  a l l  of t h e s e  methods a i d  and a s s i s t  i n  some 
d e g r e e  i n  overcoming c o u r t  c o n g e s t i o n  and d e l a y ,  t h e  committee 
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g e n e r a l 1  found t h a t  none a re  sufficient measures i n  t h e a s e l v e s  
t o  be so 1 s l y  r e l i e d  upon, w i t h  t h e  excep t ion  of t h e  p roposa l  t o  
c r e a t e  an i n t e r m e d i a t e  Cour t  of Appeals.  

The committee found t h a t  many of t h o s e  s t a t e s  which have 
used some of t h e  measures mentioned above s t i l l  exper ienced  ex- 
c e s s i v e  c a s e  l oads .  A s  a r e s u l t  many of them tu rned  t~ t h e  i n -  
t e r m e d i a t e  a p p e l l a t e  c o u r t  system a s  a more ermanent and long  R l a s t i n g  s o l u t i o n  t o  t h e i r  c o u r t  problems. T ere are c u r r e n t l y  
20 s t a t e s  which u se  one form o r  a n o t h e r  of t h e  i n t e r m e d i a t e  ap- 
p e l l a t e  c o u r t  system. The committee concluded t h a t  ~f a l l  t h e  
a l t e r n a t i v e  s o l u t i o n s  cons ide red ,  t h e  c r e a t i o n  of an i n t e rmed i -  
a t e  Cour t  of Appeals f o r  Colorado o f f e r e d  t h e  best s o l u t i o n  t o  
t h e  Supreme Cour t  backlog problem f o r  now and f o r  t h e  f o r e s e e a -  
b l e  f u t u r e .  

C r e a t i o n  of  Cour t  of Appeals  

The Committee on A p p e l l a t e  C o u r t s  recommends t h e  c r e a t i o n  
of an i n t e r m e d i a t e  a p p e l l a t e  cour t !  t o  be known a s  t h e  Cour t  of 
Appeals.  I n  recommending such an I n t e r m e d i a t e  c o u r t ,  t h e  com- 
m i t t e e  was guided by s e v e r a l  fundamental  p r i n c i p l e s  which were 
thought  t o  be c o n t r o l l i n g  i n  t h e  c r e a t i o n  of such a new c o u r t .  
These gu id ing  p r i n c i p l e s  a r e  a s  fo l l ows :  

1. The committee, i n  i t s  d e l i b e r a t i o n s ,  abided by what 
seems t o  be an unvarying t h e s i s :  a l i t i g a n t  i s  e n t i t l e d  t o  a t  
l e a s t  one t r i a l  on t h e  m e r i t s ,  and one appeal  on t h e  law, a s  a 
m a t t e r  of r i g h t  i n  every  case .  The p r i n c i p l e  t h a t  t h e r e  should 
be no l i m i t a t i o n  on t h e  r i g h t  t o  a t  l e a s t  one appea l  i n  every  
c a s e  i s  t h e  t r a d i t i o n a l  p r i n c i p l e  of  Anglo-Saxon and Colorado 
j u r i sp rudence ,  and must be p rese rved .  

2 
b e l i e v e s  
There i s  
l i t i q a n t  
c o u r t  t o  
p r a c t i c a  

A s  a c o r o l l a r y  t o  t h e  above p r i n c i p l e ,  t h e  committee 
t h a t  double  appea l s ,  a s  of  r i g h t ,  a r e  t o  be avoided. 
no o b j e c t  i n  having an i n t e r m e d i a t e  c o u r t  of  appea l s  i f  

s have an a b s o l u t e  r i g h t  o f  appea l  from t h e  i n t e r m e d i a t e  
t h e  Supreme Cour t .  An a b s o l u t e  r i g h t  o f  appea l ,  a s  a 

1 m a t t e r ,  would mean two appea l s  i n s t e a d  of  one. I n s t e a d  
of d i s p a t c h  such a system w ~ u l d  breed f u r t h e r  de l ay .  American 
concep t s  of j u s t i c e  do no t  r e q u i r e  more t h a n  one appea l .  There-  
fore, it i s  e s s e n t i a l  t h a t  an appea l  from t h e  i n t e r m e d i a t e  c o u r t  
t o  t h e  Supreme Cour t  be  al lowed on ly  a t  t h e  d i s c r e t i o n  of t h e  
Supreme Cour t .  

3. The Supreme Cour t  m u s t  remain t h e  court e n t r u s t e d  w i t h  
f i n a l  d e c i s i o n  i n  a l l  c a se s .  However, i n  o r d e r  t o  e a s e  t h e  bur-  
den on t h e  Supreme Cour t ,  c e r t a i n  c a s e s  must be  l e f t  t o  t h e  de-  
t e r m i n a t i o n  of t h e  i n t e r m e d i a t e  c o u r t ,  s u b j e c t  t o  f u r t h e r  rev iew 
a t  t n e  d i s c r e t i o n  of  t h e  Supreme Cour t ,  A s t r i c t l y  l i m i t e d  c a t -  
egory of c a s e s  should have d i r e c t  a c c e s s  t o  t h e  Supreme Cour t .  
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Again, t h e  committee b e l i e v e s  t h a t  t h e  Supreme Cour t  should  be 
a f fo rded  s u f f i c i e n t  time t o  s tudy  thoroughly  t h e  c a s e s  p resen ted  
t o  them s o  a s  t o  ma in t a in  h igh  q u a l i t y  i n  t h e i r  work and t o  de-  
ve lop  t h o s e  m a t t e r s  of major s i g n i f i c a n c e  t o  t h e  s t a t e  a s  a 
whole. 

4. Sub jec t  t o  t h e  p r i n c i p l e  t h a t  matters of major impor- 
t a n c e  should  always have a c c e s s  t o  t h e  Supreme Cour t ,  a f a i r  and 
e q u i t a b l e  d i v i s i o n  of  l a b o r  must be mainta ined between t h e  Su- 
preme Cour t  and t h e  i n t e r m e d i a t e  c o u r t ,  t o  t h e  end t h a t  a l l  c a s e s  
on appea l  a r e  s e t t l e d  wi thou t  unnecessary  d e l a y .  To ach ieve  t h i s  
goa l ,  j u r i s d i c t i o n a l  a l l o c a t i o n  o f  c a s e s  between t h e  two appel-  
l a t e  c o u r t s  i s  t o  be provided f o r ,  s u b j e c t  t o  t h e  a u t h o r i t y  of 
t h e  Supreme Cour t  t o  a d j u s t  c a s e  l oads  e q u i t a b l y  by e x e r c i s i n g  
i t s  d i s c r e t i o n .  

5. Any i n t e r m e d i a t e  a p p e l l a t e  c o u r t  system should  p rov ide  
a c o n s i d e r a b l e  deg ree  of  f l e x i b i l i t y  so  t h a t  t h e  l e g i s l a t u r e  can 
expand o r  reduce t h e  c o u r t ,  and change t h e  j u r i s d i c t i o n  of t h e  
c o u r t  a s  f u t u r e  expe r i ence  deems necessa ry  and d e s i r a b l e .  T h i s  
i s  necessa ry  i n  o r d e r  t o  r e a d i l y  r e s o l v e  any problems t h a t  may 
a r i s e  i n  t h e  f u t u r e .  

6 .  The i n t e r m e d i a t e  a p p e l l a t e  c o u r t  should be o p e r a t i o n a l  
a s  soon a s  p r a c t i c a b l e ,  t h e  Supreme C o u r t ' s  need f o r  r e l i e f  being 
u rgen t .  

A summary of t h e  s a l i e n t  f e a t u r e s  of t h e  committee 's  pro-  
p o s a l  and recommendation fo l l ows :  

1. The j u r i s d i c t i o n  of t h e  Cour t  of Appeals  would be: 
( a )  c i v i l  appea l s  from judgments o f  t h e  d i s t r i c t  c o u r t s ,  s u p e r i o r  
c o u r t s ,  and p roba t e  c o u r t  of  t h e  c i t y  and county  o f  Denver, and 
t h e  j u v e n i l e  c o u r t  of  t h e  c i t y  and county  of  Denver, excep t  i n  
s p e c i f i e d  c a s e s ;  and ( b )  t.o rev iew awards o r  a c t i o n s  of t h e  I n -  
d u s t r i a l  Commission. A l l  c r i m i n a l  c a s e s  t r i e d  i n i t i a l l y  i n  t h e  
d i s t r i c t  c o u r t s ,  w r i t s  of habeas  corpus ,  c a s e s  i n  which t h e  con- 
s t i t u t i o n a l i t y  of a s t a t u t e ,  munic ipal  c h a r t e r  p r o v i s i o n  o r  an 
o rd inance  i s  i n  q u e s t i o n ,  c a s e s  concerned wi th  d e c i s i o n s  o r  ac-  
t i o n s  of t h e  P u b l i c  U t i l i t i e s  Commission, wa te r -  c a s e s  i nvo lv ing  
p r i o r i t i e s  o r  a d j u d i c a t i o n s ,  and a l l  o r i g i n a l  p roceed ings .  A l l  
o t h e r  c a s e s  no t  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  Supreme Cour t  
w i l l  con t i nue  t o  be w i t h i n  t h e  j u r i s d i c t i o n  of t h e  Cour t  of Ap- 
p e a l s .  

2. A p e t i t i o n  f o r  a w r i t  of  c e r t i o r a r i  could  be made t o  
t h e  Supreme Cour t  i n  a l l  c a s e s  dec ided  on appea l  by t h e  Cour t  of  
Appeals.  

3. There  would be s i x  judges  of t h e  Cour t  of Appeals ,  
such judges  t o  have t h e  same q u a l i f i c a t i o n s  a s  J u s t i c e s  of  t h e  
Supreme Cour t ,  t o  be appoin ted  f o r  a term of e i g h t  y e a r s ,  and t o  



receive an annual  s a l a r y  equa l  t o  a sum halfway between t h e  sa l -  
a r i e s  of t h e  d i s t r i c t  c o u r t  judges  and t h e  Supreme C s u r t  j u s t i c e s .  

4. The Cour t  o f  Appeals  would s i t  i n  two d i v i s i o n s  of  
t h r e e  judges  each,  bo th  d i v i s i o n s  t o  be  l o c a t e d  i n  t h e  c i t y  and 
county  o f  Denver; however, any d i v i s i o n  cou ld  have a u t h o r i t y  t o  
s i t  i n  any county  s e a t  f o r  t h e  purpose  of  h e a r i n g  o r a l  argument 
i n  c a s e s  b e f o r e  t h e  d i v i s i o n .  

5. The Supreme Cour t  would be empowered, p r i o r  t o  f i n a l  
d e t e r m i n a t i o n  of  any such c a s e  by t h e  Cour t  of Appeals ,  t o  o r d e r  
t h e  c a s e  c e r t i f i e d  f o r  f i n a l  d e t e r m i n a t i o n  by t h e  Supreme Cour t .  

6. Opinions  would be w r i t t e n  by t h e  judges  of t h e  Cour t  
o f  Appeals.  The Supreme Cour t  would by r u l e  s e l e c t  op in ions  t o  
be p u b l i s h e d ,  and such s e l e c t e d  o p i n i o n s  would be pub l i shed  i n  
Colorado Repor t s .  

O r q a n i z a t i o n  of t h e  Cour t  o f  Appeals  

S i x  judqes.  A few of t h e  20 s t a t e s  which have an i n t e r -  
media te  c o u r t  of a p p e a l s  have on ly  t h r e e  o r  s i x  judges ;  s e v e r a l  
of  t h e  most populous s t a t e s  have two dozen o r  more; t h e  most 
common number i s  n ine .  Four teen  of  t h e  20 s t a t e s  have more t h a n  
s i x  judges .  Choosing t h e  p rope r  number of Cour t  of Appeals 
judges  was cons ide red  by t h e  committee t o  be an impor t an t  mat- 
t e r ,  because  t h e  committee wished t o  avoid  p rov id ing  f o r  more 
judges  t h a n  was a b s o l u t e l y  necessa ry  and a t  t h e  same t ime wished 
t o  p rov ide  t h e  number o f  judges  nece s sa ry  t o  do  an  adequate  job. 

T h i s  m a t t e r  had t o  be cons ide r ed  i n  r e l a t i o n  t o  t h e  prob- 
lem of t h e  j u r i s d i c t i o n  of t h e  Cour t  o f  Appeals -- t h e  answer t o  
each problem n e c e s s a r i l y  i n f l u e n c i n g  t h e  o t h e r .  Any number l e s s  
t h a n  s i x  -- two d i v i s i o n s  o f  t h r e e  judges  each -- was cons ide red  
t o  be e n t i r e l y  i n s u f f i c i e n t  i f  adequa te  r e l i e f  f o r  t h e  Supreme 
Cour t  was t o  be r e a l i z e d .  C o n s i d e r a t i o n  was g iven  t o  more t h a n  
s i x  judges ,  b u t  t h e  committee determined t h a t  t h e  most p ruden t  
cou r se  would be t o  ho ld  t h e  membership a t  s i x  u n t i l  expe r i ence  
c l e a r l y  demons t r a t e s  t h a t  a l a r g e r  number i s  needed. 

The committee t h u s  recommends t h a t  t h e  Cour t  of  Appeals 
have s i x  judges ,  such judges  t o  have t h e  same q u a l i f i c a t i o n s  a s  
t h e  Supreme Cour t  j u s t i c e s .  It i s  f u r t h e r  recommended t h a t  t h e  
judges  be appo in ted  pu r suan t  t o  s e c t i o n  20 of a r t i c l e  V I  of  t h e  
Colorado C o n s t i t u t i o n  f o r  a term o f  e i g h t  yea r s .  

S a l a r y  of judqes. I n  t h e  20 s t a t e s  which have an i n t e r -  
media te  a p p e l l a t e  c o u r t  t h e  s a l a r i e s  i n  1968 ranged from a h igh  
of  $40,000 i n  New York t o  a low of  $16,500 i n  Oklahoma, w i th  
$25,000 approximate ly  t h e  median s t a t e  s a l a r y .  Xn t h e  20 s t a t e s ,  
t h e  i n t e r m e d i a t e  c o u r t  judges  u s u a l l y  r e c e i v e  from $1,000 t o  
$3,000 less i n  s a l a r y  t h a n  do j u s t i c e s  of t h e  h i g h e s t  c o u r t .  
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The committee determined t h a t  t h e  s i m p l e s t  and most equi- 
t a b l e  b a s i s  upon which t o  se t  t h e  s a l a r i e s  of t h e  judges  of t h e  
Cour t  o f  Appeals i s  t o  set them i n  r e l a t i o n  t o  t h e  s a l a r i e s  of 
t h e  judges  of t h e  Supreme Cour t  and d i s t r i c t  c o u r t s .  There fore ,  
t h e  committee recommends t h a t  t h e  judges  o f  t h e  Cour t  of  Appeals 
be p a i d  an amount p e r  annum e q u a l  t o  t h e  sum which i s  halfway be- 
tween t h e  s a l a r i e s  of t h e  Supreme Cour t  j u s t i c e s  and t h e  d i s t r i c t  
c o u r t  judges .  I n  a d d i t i o n ,  t h e  committee recommends t h a t  t h e  
Chief  Judge of t h e  Cour t  of Appeals  be pa id  an  a d d i t i o n a l  amount 
of  $500. Based on p r e s e n t  j u d i c i a l  s a l a r i e s ,  t h e  judges  of t h e  
Cour t  of Appeals would r e c e i v e  $20,000 annua l ly  pu r suan t  t o  t h e  
committee recommendation. The Chief  Judge of t h e  Cour t  of Ap- 
p e a l s  would r e c e i v e  $20,500. 

The p r e s e n t  s a l a r y  of t h e  Chief  J u s t i c e  of t h e  Colorado 
Supreme Cour t  i s  $22,500, and t h e  a s s o c i a t e  j u s t i c e s  now r e c e i v e  
$22,000 annua l ly .  The judges  of  t h e  d i s t r i c t  c o u r t s  p r e s e n t l y  
r e c e i v e  an annual  s a l a r y  of $18,000. I n  1968, t h e  n a t i o n a l  av- 
e r a g e  s a l a r y  f o r  judges  of t h e  h i g h e s t  s t a t e  c o u r t s  and g e n e r a l  
t r i a l  c o u r t s  was $25,446 and $21,560 r e s p e c t i v e l y .  The n a t i o n a l  
median s a l a r y  i n  1968 f o r  judges  of  t h e  h i g h e s t  s t a t e  c o u r t s  and 
g e n e r a l  t r i a l  c o u r t s  was $24,500 and $21,000 r e s p e c t i v e l y .  

Cour t  t o  s i t  i n  two d i v i s i o n s .  The i n t e r m e d i a t e  a p p e l l a t e  
c o u r t s  of  o t h e r  s t a t e s  a lmost  wi thou t  excep t ion  s i t  i n  d i v i s i o n s  
(sometimes a l s o  c a l l e d  p a n e l s  o r  p a r t s )  of t h r e e .  I n  some s t a t e s  
t h e  membership of a d i v i s i o n  i s  f i x e d  and unchanging; i n  o t h e r  
s t a t e s  t h e  d i v i s i o n  membership i s  changed f r e q u e n t l y ,  and each 
d i v i s i o n  i s  a s s igned  b u s i n e s s  a s  it a r i s e s .  I n  some s t a t e s  t h e  
d i v i s i o n s  have s t a t e -w ide  j u r i s d i c t i o n  and i n  o t h e r  s t a t e s  t h e  
d i v i s i o n s  s i t  o v e r  p a r t i c u l a r  geog raph i ca l  a r e a s  of t h e  s t a t e .  

Fo r  Colorado,  t h e  committee recommends t h a t  a p p e l l a t e  
judges s i t  i n  t h e  a lmost  u n i v e r s a l l y  used grouping -- i n  d i v i -  
s i o n s  of t h r e e .  With s i x  judges ,  t h i s  means t h a t  t h e r e  w i l l  be 
two d i v i s i o n s .  The committee f u r t h e r  recommends t h a t  t h e  compo- 
s i t i o n  of  t h e  d i v i s i o n s  be  changed f r e q u e n t l y  s o  t h a t  each ap- 
p e l l a t e  judge s i t s ,  a s  n e a r l y  a s  may be, an equa l  number of t imes  
wi th  eve ry  o t h e r  a p p e l l a t e  judge. T h i s  system of r o t a t i n g  d i v i -  
s i o n  membership t e n d s  t o  p r even t  t h e  growth of d i v e r g i n g  bod ies  
of c a s e  law among v a r i o u s  d i v i s i o n s  of  f i x e d  membership. 

The committee f a v o r s  ass ignment  o f - a p p e l l a t e  b u s i n e s s  t o  
t h e  v a r i o u s  d i v i s i o n s  w i thou t  r ega rd  t o  i t s  geographic  o r i g i n  
w i t h i n  t h e  s t a t e .  No advantage i s  appa ren t  i n  d i v i d i n g  t h e  s t a t e  
i n t o  a number of geograph ic  d i v i s i o n s ,  o v e r  each of which a divi- 
s i o n  of  t h e  Cour t  of Appeals  would have e x c l u s i v e  c o n t r o l  i n  ap- 
p e l l a t e  m a t t e r s .  

T h i s  does  no t  mean t h a t  a d i v i s i o n  o r  d i v i s i o n s  could  no t  
s i t  i n  v a r i o u s  l o c a l i t i e s  throughout  t h e  s t a t e .  On t h e  c o n t r a r y ,  
when f a c i l i t i e s  a r e  a v a i l a b l e  and t h e  convenience of t h e  p u b l i c  
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and t h e  l i t i g a n t s  w a r r a n t s  it, t h e  committee s e e s  no r ea sons  why 
d i v i s i o n s  could  n o t  be scheduled t o  s i t  a t  a l o c a t i o n  o r  l oca -  
t i o n s  anywhere i n  t h e  s t a t e .  I n i t i a l l y ,  however, a l l  d i v i s i o n s  
of t h e  c o u r t  should  s i t  i n  Denver, and d i v i s i o n s  should be sched- 
u l ed  t o  s i t  i n  o t h e r  l o c a t i o n s  on ly  a f t e r  t h e  d e s i r a b i l i t y  o f  
such an arrangement,  i n  t e rms  of  convenience and economy, h a s  
been c l e a r l y  demonstra ted .  

S i t u s .  A s  a l r e a d y  i n d i c a t e d ,  t h e  committee recommends 
t h a t  t h e  two d i v i s i o n s  o f  t h e  Cour t  of Appeals s i t  i n  Denver. 
The preeminent  f a c t o r  i n  de te rmin ing  t h e  p l a c e  where t h e  Cour t  of  
Appeals will s i t  i s  t h e  a v a i l a b i l i t y  of  a complete law l i b r a r y .  
Because t h e  Supreme Cour t  Law L i b r a r y  i s  l o c a t e d  i n  Denver, and 
because of t h e  expense of e s t a b l i s h i n g  ano the r  law l i b r a r y  e l s e -  
where i n  t h e  s t a t e ,  t h e  committee concluded t h a t  t h e  c o u r t  should 
be l o c a t e d  i n  Denver s o  a s  t o  have easy  a c c e s s  t o  t h e  Supreme 
Cour t  Law Libra ry .  .. 

Chief  judqe. The committee recommends t h a t  t h e  Chief J u s -  
t i c e  of t h e  Supreme Cour t  d e s i g n a t e  one of t h e  Cour t  of Appeals 
judges t o  s e rve  a s  t h e  Chief  Judge,  t o  s e rve  a t  h i s  p l e a s u r e .  
The Chief  Judge i n  t u r n  should  de te rmine  t h e  composi t ion of t h e  
v a r i o u s  d i v i s i o n s  of  t h e  Cour t  of Appeals ,  have a u t h o r i t y  t o  
t r a n s f e r  c a s e s  from one d i v i s i o n  t o  a n o t h e r  t o  ma in t a in  equal  
c a s e  l o a d s  o r  f o r  o t h e r  a p p r o p r i a t e  r e a s o n s ,  and t o  e x e r c i s e  such 

' o t h e r  a d m i n i s t r a t i v e  powers a s  may be de l ega t ed  t o  him by t h e  
Chief  J u s t i c e .  

C le rk  and s t a f f .  The committee re~ommends t h a t  t h e  Court  
of Appeals  have i t s  own c l e r k ,  deputy  c l e r k s ,  and such o t h e r  a s -  
s i s t a n t s  a s  may be neces sa ry ,  t o  be appointed by t h e  Cour t  of Ap- 
p e a l s  s u b j e c t  t o  t h e  r u l e s  and r e g u l a t i o n s  of  t h e  Supreme Court .  
I n  a d d i t i o n ,  each judge of  t h e  Cour t  of  Appeals should have au- 
t h o r i t y  t o  appoin t  a law c l e r k  and a s e c r e t a r y  o r  s t enographer  t o  
s e rve  a t  h i s  p l e a s u r e .  A l l  employees appointed by t h e  c o u r t  o r  
by t h e  judges would be pa id  such compensation a s  p r e s c r i b e d  by 
t h e  r u l e s  and r e g u l a t i o n s  of t h e  Supreme Cour t .  

J u r i s d i c t i o n  of  t h e  Cour t  of Appeals 

One of  t h e  most fundamental  q u e s t i o n s  a s s o c i a t e d  wi th  
c r e a t i n g  an i n t e r m e d i a t e  Cour t  of  Appeals  i s  t h a t  of j u r i s d i c -  
t i o n .  A soundly conceived j u r i s d i c t i o n a l  arrangement i s  t h e  key 
t o  a s u c c e s s f u l  a p p e l l a t e  c o u r t  system. T h i s  became c l e a r  t o  
t h e  committee a s  it s t u d i e d  t h e  g r e a t  v a r i e t y  of a p p e l l a t e  j u r -  
i s d i c t i o n  arrangements i n  o t h e r  s t a t e s ,  and became aware of  t h e  
ext remely  wide range  of  s i m i l a r  arrangements which cou ld  be 
u t i l i z e d  i n  Colorado. 

Review bv Supreme Cour t .  I t  must be unders tood t h a t ,  i n  
speaking of  t h e  j u r i s d i c t i o n  of t h e  Cour t  of Appeals ,  w e  a r e  
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n e c e s s a r i l y  a l s o  d e a l i n g  w i t h  t h e  j u r i s d i c t i o n  of t h e  Supreme 
Cour t .  A r t i c l e  V I ,  S e c t i o n  2 (2) of  t h e  Colorado C o n s t i t u t i o n  
p r o v i d e s  t h a t  " A p p e l l a t e  r ev iew by t h e  supreme c o u r t  of eve ry  
f i n a l  judgment o f  t h e  d i s t r i c t  c o u r t s ,  t h e  p r o b a t e  c o u r t  of t h e  
c i t y  and county  of  Denver,  and t h e  j u v e n i l e  c o u r t  of  t h e  c i t y  
and coun ty  o f  Denver s h a l l  be  a l lowed ,  . . ." I t  i s  g e n e r a l l y  
t h e  o p i n i o n  t h a t  t h i s  s e c t i o n  can  be  i n t e r p r e t e d  i n  such a way 
t h a t  Supreme Cour t  r e v i e w  t o  d e t e r m i n e  whether  a c a s e  should  be 
hea rd  by t h e  c o u r t  on a w r i t  o f  c e r t i o r a r i  would b e  s u f f i c i e n t  
t o  s a t i s f y  t h e  a p p e l l a t e  r ev iew p r o v i s i o n .  Assuming t h i s  t o  be  
t h e  c a s e ,  i t  i s  p o s s i b l e  t o  e s t a b l i s h  an i n t e r m e d i a t e  Cour t  of  
Appeals  w i t h  s p e c i f i c  s t a t u t o r y  j u r i s d i c t i o n .  Cases  f a l l i n g  
w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  of Appeals  cou ld  be t a k e n  
up t o  t h e  Supreme C o u r t  on a w r i t  of c e r t i o r a r i .  Cases  f a l l i n g  
o u t s i d e  of t h e  s t a t u t o r y  j u r i s d i c t i o n  g i v e n  t h e  C o u r t  of Appeals  
would go from t h e  t r i a l  c o u r t  t o  t h e  Supreme Cour t  on w r i t  of 
e r r o r .  

Thus,  t h e  o n l y  c o n s t i t u t i o n a l  l i m i t a t i o n s  on t h e  e s t a b -  
l i s h m e n t  of  a Cour t  of Appeals  i s  t h a t  p r o v i s i o n  h a s  t o  be made 
f o r  r ev iew of  t h e  c o u r t ' s  d e c i s i o n s  by the '  Supreme C o u r t .  The 
committee recommends t h a t  t h e  Supreme Cour t  be g i v e n  a u t h o r i t y  
t o  r e v i e w  by w r i t  o f  c e r t i o r a r i  t h e  d e c i s i o n s  of  t h e  Cour t  of Ap- 
p e a l s .  I t  i s  b e l i e v e d  t h a t  t h i s  p r o c e d u r e  w i l l  s a t i s f y  t h e  r e -  
qu i rements  of  t h e  c o n s t i t u t i o n  w i t h  r e s p e c t  t o  a p p e l l a t e  r ev iew 
because  it, i n  e f f e c t ,  a l l o w s  t h e  Supreme Cour t  t o  d e c i d e  f i n a l l y  
e s s e n t i a l l y  a l l  c a s e s  l i t i g a t e d  i n  t h e  s t a t e .  

Agreement on t h i s  a s p e c t  of t h e  problem al lowed t h e  com- 
m i t t e e  t o  approach i t s  t a s k  e s s e n t i a l l y  u n f e t t e r e d  by any c o n s t i -  
t u t i o n a l  impediment t o  d e v i s i n g  t h e  b e s t  p o s s i b l e  j u r i s d i c t i o n a l  
d i v i s i o n  between t h e  Supreme Cour t  and t h e  Cour t  of  Appeals .  The 
committee t h u s  focused i t s  a t t e n t i o n  on t h e  problem of  i d e n t i f y -  
i n g  t h e  p r i n c i p l e s  which shou ld  d i c t a t e  t h e  a l l o c a t i o n  of j u r i s -  
d i c t i o n  between t h e  two c o u r t s ,  and t o  d e f i n i n g  t h e  p r o p e r  
f u n c t i o n s  of each of t h e s e  c o u r t s  i n  a p r o p e r  system of  a p p e a l s .  

D i v i s i o n  o f  F u n c t i o n s  between Supreme Cour t  and Cour t  o f  
Appeals.  The committee b e l i e v e s  t h a t  t h e  f u n c t i o n s  of  a p p e l l a t e  
c o u r t s  a r e  two-fold :  F i r s t .  t h e v  c o r r e c t  e r r o r  committed a t  t h e  
t r i a l  l e v e l  which i s  p r e j u d i c i a l B  t o  t h e  l i t i g a n t ,  i .e . ,  t h e y  a t -  
tempt t o  i n s u r e  j u s t i c e  i n  t h e  i n d i v i d u a l  c a s e .  Second,  t h e y  
deve lop  t h e  j u r i s p r u d e n c e  of  t h e  s t a t e  th rough  t h e i r  r e p o r t e d  de- 
c i s i o n s ,  i . e . ,  t h e y  s e r v e  t h e  p r e c e d e n t i a l  f u n c t i o n  of t h e  common 
law system by d e c l a r i n g ,  expanding,  and c l a r i f y i n g  t h e  c a s e  law 
o f  t h e  s t a t e .  

These  two f u n c t i o n s  of  c o u r s e  a r e  f r e q u e n t l y  c a r r i e d  on 
s i m u l t a n e o u s l y .  I n  many c a s e s  t h e  g e n e r a l  law i s  c l a r i f i e d  o r  
expanded i n  t h e  v e r y  p r o c e s s  of  c o r r e c t i n g  t r i a l  c o u r t  e r r o r  i n  
t h e  i n d i v i d u a l  c a s e .  However, t h e r e  a r e  many c a s e s  t h e  d e t e r m i -  
n a t i o n  of  which a t  t h e  a p p e l l a t e  l e v e l  canno t  be s a i d  t o  have 
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any f u r t h e r  e f f e c t  t han  t o  c o r r e c t  e r r o r  by p o i n t i n g  o u t  f a i l u r e  
of t h e  t r i a l  c o u r t  t o  make c o r r e c t  a p p l i c a t i o n  of s e t t l e d  pr in-  
c i p l e s  of law which a r e  n e i t h e r  c l a r i f i e d ,  expanded, nor  changed 
i n  t h e  p roces s ,  I t  i s  of cou r se  no less important  t o  t h e  liti- 
gant  i n  t h e  l a t t e r  ca se  t han  i n  t h e  former t h a t  e r r o r  be cor -  
r e c t e d .  However, it i s  t r u e  t h a t  i n  t h e  p roces s  t h e  added d i -  
mension of a gene ra l  development of  t h e  law of t h e  s t a t e  i s  not  
p r e s e n t .  Obviously,  t h o s e  ca ses  having t h i s  added dimension of 
gene ra l  j u r i s p r u d e n t i a l  s i g n i f i c a n c e  should be ass igned  t o  ou r  
h i g h e s t  cou r t .  A s  a  c o r o l l a r y ,  t h o s e  c a s e s  which, i n  g r e a t  num- 
b e r s ,  t end  not t o  have t h i s  added dimension seem t h e  n a t u r a l  ba- 
s i c  m a t e r i a l  f o r  t h e  i n t e rmed ia t e  c o u r t .  

I n  view of t h e  fundamental p r i n c i p l e  t h a t  one appeal  r a -  
t h e r  t han  two i s  t h e  i d e a l ,  t h e  committee agreed t h a t  t h e s e  two 
d i f f e r e n t  k inds  of c a s e s  should be i d e n t i f i e d  f o r  what they  a r e ,  
and rou ted  a s  s p e e d i l y  a s  p o s s i b l e  t o  t h e  a p p r o p r i a t e  c o u r t  f o r  
a p p e l l a t e  review. Double appea ls  ought t o  be avoided a s  much a s  
p o s s i b l e .  I f  t h e  c a s e  has  t h e  added dimension of s i g n i f i c a n c e  
above d e s c r i b e d ,  waste of t i m e  and added expense r e s u l t s  from 
having such a ca se  heard i n  t h e  f i r s t  i n s t a n c e  by t h e  in termedi-  
a t e  c o u r t .  And i f  t h e  ca se  does  not  have t h i s  added measure of 
g e n e r a l  s i g n i f i c a n c e ,  t h e n  on ly  waste of t ime and added expense 
w i l l  r e s u l t  from al lowing such a c a s e  t o  be s u b j e c t  t o  a second 
review by t h e  h i g h e s t  c o u r t ,  Th i s  l a s t  s ta tement  of course  a s -  
sumes an in t e rmed ia t e  c o u r t  of f i r s t - r a t e  competence which has  
t h e  f u l l  r e s p e c t  of bench, b a r  and p u b l i c .  The committee has  
assumed t h i s  i n  a l l  i t s  d e l i b e r a t i o n s  and i n  i t s  recommendation. 

I t  i s  be l ieved  t h a t  such a  b a s i c  a l l o c a t i o n  of primary 
f u n c t i o n s ,  and hence of c a s e  load ,  would cons iderab ly  reduce t h e  
burden of t h e  Supreme Cour t ,  which now of n e c e s s i t y  must handle 
both k inds  of ca ses .  T h i s  r e l i e f  of c a s e  load a lone  would se rve  
t h e  primary l e g i s l a t i v e  purpose i n  a u t h o r i z i n g  t h e  c r e a t i o n  of 
t h e  Court  of Appeals,  But t h e r e  i s  more than  simply r e l i e f  of 
t h e  c a s e  burden i n  t h i s  i dea .  There i s  a l s o  a l l o c a t i o n  t o  t h e  
Supreme Cour t ,  a s  i t s  primary case  l oad ,  of  p r e c i s e l y  t h a t  type  
of case  t h e  very  n a t u r e  of which r e q u i r e s  t h e  g r e a t e s t  opportun- 
i t y  f o r  deep, r e f l e c t i v e  and r e l a t i v e l y  unhurr ied cons ide ra t ion  
by o u r  h i g h e s t  cou r t .  

S t a t u t o r y  d i v i s i o n  of j u r i s d i c t i o n .  The nex t  problem 
faced by t h e  committee was t o  d e v i s e  a system whereby i n  p rac-  
t i c e  c a s e s  could be r e a d i l y  d i f f e r e n t i a t e d  and rou ted  t o  t h e i r  
a p p r o p r i a t e  c o u r t s ,  One way t o  a t tempt  t h i s  i s  t o  l a y  down r i g i d  
s t a t u t o r y  d i v i s i o n s  of j u r i s d i c t i o n  between t h e  two c o u r t s  based 
upon t h e  s u b j e c t  m a t t e r  con ten t  of c a s e s ,  This  assumes t h a t  t h e  
s u b j e c t  ma t t e r  con ten t  of a c a s e ,  " c o n t r a c t n ,  "pe r sona l  i n j u r y " ,  
"revenue",  e t c . ,  i s  i t s e l f  a l i k e l y  i n d i c a t o r  of whether t h e  case  
has  o r  has  not  t h i s  added dimension of gene ra l  s ign i . f i cance .  
Many s t a t e s  have used t h i s  means and t h e  committee s tud ied  t h e  
s t a t u t e s  of t h e s e  s t a t e s  and t h e i r  exper ience.  The c l e a r  impres- 
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s i o n  ga ined  was t h a t  such an  approach i s  l a r g e l y  an i n e f f e c t u a l  
one. 

I n  t h e  f i r s t  p l a c e ,  t h e  s u b j e c t  m a t t e r  c o n t e n t  o f  a c a se  
i s  by no means a r e l i a b l e  gu ide  t o  whe ther  i t  has  t h i s  added d i -  
mension of  s i g n i f i c a n c e .  The 'landmarkw c a s e  i s  j u s t  a s  l i k e l y  
t o  a r i s e  o u t  o f  s imple  s u b j e c t  m a t t e r  i n v o l v i n g  a  sma l l  amount 
o f  money a s  it i s  t o  a r i s e  o u t  of  a compl ica ted  s i t u a t i o n  i n -  
vo lv ing  a f o r t u n e .  Secondly ,  it was noted  t h a t  i n  some s t a t e s  
problems o f  j u r i s d i c t i o n a l  i n t e r p r e t a t i o n  have l e d  t o  confus ion  
and de l ay .  The v a r i e t y  of s u b j e c t  m a t t e r  c a t e g o r i e s  u t i l i z e d  by 
d i f f e r e n t  s t a t e s  and t h e  l a c k  of  agreement among them a s  t o  a 
s u b s t a n t i a l  common c o r e  of c a t e g o r i e s  i s  perhaps  t h e  b e s t  i n d i -  
c a t i o n  t h a t  a t t emp t s  t o  c a p t u r e  t h e  g e n e r a l  j u r i s p r u d e n t i a l  s i g -  
n i f i c a n c e  of  a c a s e  by means of  i t s  s u b j e c t  m a t t e r  c o n t e n t  a r e  
e s s e n t i a l l y  o f f  t h e  mark. 

The committee concluded t h a t  t h i s  q u a l i t y  about  a c a s e  
can on ly  be d e t e c t e d  w i t h  p r e d i c t a b l e  r e l i a b i l i t y  a f t e r  t h e  c a s e  
ha s  t a k e n  shape i n  l i t i g a t i o n  -- and t h a t  consequen t ly  t h e  d e t e c -  
t i o n  must be l e f t  fundamenta l ly  t o  t h e  h i g h e s t  c o u r t  i t s e l f  on a 
case-by-case  b a s i s .  T h i s  approach i s  t h e  c e n t r a l  f e a t u r e  of t h e  
commit tee ' s  j u r i s d i c t i o n a l  p roposa l  f o r  t h e  u t i l i z a t i o n  of t h e  
two c o u r t s  which i s  embodied i n  t h e  d r a f t  b i l l .  Tha t  p roposa l  
w i l l  now be summarized. 

Committee p roposa l .  With t h e  excep t i on  of  c r i m i n a l  c a s e s  
t r i e d  i n i t i a l l y  i n  d i s t r i c t  c o u r t s ,  and o t h e r  e x c e p t i o n s  ( l a t e r  
t o  be d i s c u s s e d ) ,  every  c a s e  appealed  from judgments of t h e  d i s -  
t r i c t  c o u r t s ,  s u p e r i o r  c o u r t s ,  and p r o b a t e  c o u r t  of  t h e  c i t y  and 
county  o f  Denver, and t h e  j u v e n i l e  c o u r t  of  t h e  c i t y  and county 
of Denver,  a r e  t o  be i n i t i a l l y  appealed  d i r e c t l y  t o  t h e  Cour t  of 
Appeals.  So f a r  a s  t h e  Cour t  o f  Appeals  j u r i s d i c t i o n  -- i t s  
power t o  dec ide  t h e s e  c a s e s  -- i s  concerned,  it i s  f u l l y  empow- 
e r e d  by t h e  proposed b i l l  t o  d e c i d e  a l l  c a s e s  s o  appealed .  How- 
e v e r ,  t h e  Supreme Cour t  i s  empowered, on i t s  own motion p r i o r  t o  ' 

d e t e r m i n a t i o n  o f  an c a s e  by t h e  Cour t  of  Appeals ,  t o  c a l l  t h e  
c a s e  up ( c e r t i f y  i t  r f o r  f i n a l  d e t e r m i n a t i o n  by t h e  Supreme Court .  
I n  a d d i t i o n ,  t h e  Cou r t  of Appea l s ,  p r i o r  t o  d e t e r m i n a t i o n ,  may 
c e r t i f y  any c a s e  b e f o r e  i t  t o  t h e  Supreme Cour t  f o r  i t s  r ev i ew  
and f i n a l  d e t e r m i n a t i o n .  The Supreme Cour t  i s  t o  c o n s i d e r  such 
c e r t i f i c a t i o n - i n  a su-ary manner and may a c c e p t  t h e  c a s e  f o r  - 
f i n a l  d e t e r m i n a t i o n  o r  may remand t h e  c a s e  f o r  d e t e r m i n a t i o n  by 
t h e  Cour t  of Appeals .  

The proposed s t a t u t e  l a y s  down s p e c i f i c  c r i t e r i a  for the 
guidance  o f  t h e  Cour t  of  Appeals  and t h e  Supreme Cour t  i n  d e t e r -  
mining whether  t o  c e r t i f y  t h e  c a s e  o r  whether  t o  o r d e r  t h e  c e r -  
t i f i c a t i o n  of t h e  c a s e  b e f o r e  d e t e r m i n a t i o n  by t h e  Cour t  of 
Appeals .  A l l  b u t  one  of  t h e s e  c r i t e r i a  a r e  des igned  t o  e x p r e s s  
t h e  n o t i o n  of g e n e r a l  j u r i s p r u d e n t i a l  s i g n i f i c a n c e  which, a s  i n -  
d i c a t e d ,  p rov ide s  t h e  b a s i s  f o r  t h e  d e s i r e d  fundamenta l  d i v i s i o n  
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of  labor between t h e  two c o u r t s .  Thus, t h e  Court  of Appeals i s  
d i r e c t e d  t h a t  it should o r d i n a r i l y  c e r t i f y  t o  t h e  Supreme Court*  
f o r  hea r ing  and f i n a l  d e t e m i n a t i o n ,  be fo re  de t e rmina t ion  by t h e  
Court of Appeals, a l l  c a s e s  which appear  t o  i t  t o  involve :  (1 )  
s u b j e c t  m a t t e r  of s i g n i f i c a n t  p u b l i c  i n t e r e s t ;  o r  (2 )  l e g a l  p r i n -  
c i p l e s  of  major s i g n i f i c a n c e  t o  t h e  s t a t e .  

Add i t i ona l ly ,  t h e  Court  of Appeals i s  d i r e c t e d  t h a t  it 
should c e r t i f y  c a s e s  t o  t h e  Su reme Court  when t h e  ca se  load of 
t h e  Court  of Appeals i s  such t f: a t  t h e  exped i t i ous  a d m i n i s t r a t i o n  
of j u s t i c e  r e q u i r e s  c e r t i f i c a t i o n .  I t  should be noted a t  t h i s  
p o i n t  t h a t  a c e r t i f i c a t i o n  from t h e  Court  of Appeals t o  t h e  Su- 
preme Court  under t h e s e  p r o v i s i o n s  w i l l  not  n e c e s s i t a t e  any 
f u r t h e r  p e r f e c t i n g  of h i s  appeal  by a l i t i g a n t .  H i s  appeal  i s  
considered t o  have been p e r f e c t e d  when e i t h e r  c o u r t  ha s  j u r i s -  
d i c t i o n  t o  dec ide  it. When t h e  ca se  i s  c e r t i f i e d  t o  t h e  Supreme 
Court  p r i o r  t o  de t e rmina t ion  by t h e  Court  of Appeals,  counsel  f o r  
t h e  p a r t i e s  simply p r e s e n t  themselves f o r  o r a l  argument a t  t h e  
appointed p l a c e  and t ime be fo re  t h e  Supreme Court  r a t h e r  t han  t h e  
Court  of Appeals. 

The above arrangement f o r  appea l s  i s  t h e  b a s i c  one i n  t h e  
committee's proposal .  I t  i s  be l i eved  t h a t  t h e  d i s c r e t i o n a r y  and 
f l e x i b l e  a s p e c t s  of t h e  arrangement a r e  t h e  b e s t  means t o  accom- 
p l i s h  t h e  d e s i r e d  ends. However, b e l i e v i n g  t h a t  c e r t a i n  c a t e -  
g o r i e s  of c a s e s  r e q u i r e  s p e c i a l  a t t e n t i o n ,  a l i m i t e d  number of 
v a r i a t i o n s  t o  t h e  b a s i c  p roposa l  i s  recommended wherein c a s e s  
a r e  appealed d i r e c t l y  t o  t h e  Supreme Cour t ,  bypassing t h e  Court  
of  Appeals. 

Cr iminal  ca ses .  The most impor tan t  v a r i a t i o n  concerns  
c r imina l  cases .  Under t h e  proposa l ,  a l l  c r imina l  c a s e s  t r i e d  
i n i t i a l l y  i n  d i s t r i c t  c o u r t s  would be appea lab le  a s  of r i g h t  d i -  
r e c t l y  t o  t h e  Supreme Court .  To provide  f o r  d i r e c t ,  by-pass ap- 
p e a l  i n  c r imina l  c a s e s  t h u s  d e p a r t s  from t h e  b a s i c  p r i n c i p l e  of 
t h e  o v e r - a l l  p roposa l  because it i s  obvious t h a t  not  a l l  such 
c a s e s  would q u a l i f y  f o r  review by t h e  Supreme Court  under t h e  
p r i n c i p l e  of g e n e r a l  j u r i s p r u d e n t i a l  s i g n i f i c a n c e .  However, t h e  
reason  f o r  t h i s  excep t ion  seems obvious. 

I t  i s  thought  t h a t  having c r imina l  c a s e s  go t o  t h e  Court 
of Appeals would not  r e s u l t  i n  a d e c i s i o n  of s u f f i c i e n t  f i n a l i t y  
t o  permit  review by t h e  f e d e r a l  c o u r t s  under r e c e n t  U.S. Supreme 
Court  dec i s ions .  It i s  be l i eved  t h a t  any d e c i s i o n  of t h e  Court  
of Appeals, were it t o  have j u r i s d i c t i o n  of c r imina l  c a s e s ,  would 
have t o  be reviewed by t h e  Supreme Court  be fo re  f e d e r a l  j u r i s d i c -  
t i o n  could be ob ta ined  f o r  f u r t h e r  review. I n  a d d i t i o n ,  many of 
t h e  c u r r e n t  c r imina l  c a s e s  i nvo lve  many c o n s t i t u t i o n a l  i s s u e s .  
I n  t h i s  r e s p e c t ,  t h e  Supreme Court  would undoubtedly review t h e  
d e c i s i o n s  of t h e  Court  of Appeals by c e r t i o r a r i .  Because of t h i s  
l i k e l i h o o d  of double  appea l s  i f  t h e  i n t e rmed ia t e  c o u r t  were t o  
have j u r i s d i c t i o n  of c r i m i n a l  ca ses ,  it  was recommended t h a t  t h e  
Supreme Court  have j u r i s d i c t i o n  over  a l l  c r imina l  cases .  T h i s  
w i l l  avoid double appea ls .  
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Othe r  cases appea led  d i r e c t l y  t o  Supreme Cour t .  The sec- 
ond v a r i a t i o n  from t h e  b a s i c  arrangement i n v o l v e s  p r o v i s i o n s  f o r  
d i r e c t  appea l  t o  t h e  Supreme Cour t  i n  a l i m i t e d  c a t e g o r y  o f  
c a s e s .  These a r e  c a s e s :  ( 1 )  i n  which t h e  c o n s t i t u t i o n a l i t y  of 
a s t a t u t e ,  munic ipa l  c h a r t e r ,  o r  an  o rd inance  i s . i n  q u e s t i o n ;  
(2) concerned w i t h  d e c i s i o n s  o r  a c t i o n s  of  t h e  Colorado P u b l i c  
U t i l i t i e s  Commission; (3) i n v o l v i n g  w a t e r  p r i o r i t i e s  and adjud-  
i c a t i o n s :  and (4 )  a l l  c a s e s  appealed  from t h e  coun ty  c o u r t s  t o  
t h e  d i s t r i c t  c o u r t s  o r  s u p e r i o r  c o u r t s .  

A l l  b u t  t h e  l a s t  of  t h e s e  c l a s s e s  of c a s e s  i s  thought  s o  
t y p i c a l l y  demanding o f  f i n a l  a d j u d i c a t i o n  by t h e  Supreme Cour t  
t h a t  t h e  d i s c r e t i o n a r y  p a t t e r n  of  r o u t i n g  i s  v a r i e d  i n  f a v o r  of 
d i r e c t  appea l  t o  t h e  Supreme Cour t .  The r e a s o n s  a r e  d i f f e r e n t  
f o r  each.  Cases  i n v o l v i n g  a c o n s t i t u t i o n a l  q u e s t i o n  w i t h  r e s p e c t  
t o  a s t a t u t e ,  c h a r t e r ,  o r  o rd inance  w i l l  i n v a r i a b l y  by of  major  
p u b l i c  s i g n i f i c a n c e  which i s  t h e  key t o  d i s c r e t i o n a r y  review. 
For  t h i s  r e a son  t h e y  would o r d i n a r i l y  be c e r t i f i e d  t o  t h e  Supreme 
Cour t  p r i o r  t o  rev iew i n  t h e  Cour t  of Appeals .  Ra the r  t h a n  have 
t h e s e  few c a s e s  go t o  t h e  Cour t  of  Appeals  i n i t i a l l y  and t h e n  
c e r t i f i e d  t o  t h e  Supreme Cour t ,  i t  was t hough t  d e s i r a b l e  t o  a l l ow  
appea l  d i r e c t l y  t o  t h e  Supreme Cour t .  

The s p e c i a l  q u a l i t y  about  t h e  P u b l i c  U t i l i t i e s  Commission 
c a s e s ,  a s i d e  from t h e  a lmos t  i n v a r i a b l e  g e n e r a l  s t a t e - w i d e  s i g -  
n i f i c a n c e  t h e y  w i l l  have ,  i s  t h e  f a c t  t h a t  t h e  l i t i g a n t s  i n  such 
c a s e s  u s u a l l y  exhaus t  a l l  p o s s i b l e  remedies.  Thus it can be an- 
t i c i p a t e d  t h a t  t h e  l i t i g a n t s  would apply  t o  t h e  Supreme Cour t  for 
a w r i t  of  c e r t i o r a r i  i n  most c a s e s ,  were t h e  Cour t  o f  Appeals  t o  
have i n i t i a l  j u r i s d i c t i o n  of  such c a s e s .  To avoid  t h i s  l i k e l i -  
hood of doub le  a p p e a l s ,  it was thought  d e s i r a b l e  t o  a l l o w  appea l  
d i r e c t l y  t o  t h e  Supreme Cour t .  S i m i l a r  r e a son ing  was l i k e w i s e  
app l i ed  t o  c a s e s  i n v o l v i n g  w a t e r  p r i o r i t i e s  and a d j u d i c a t i o n s .  

County c o u r t  appea l s .  County c o u r t  c a s e s ,  bo th  c i v i l  and 
c r i m i n a l ,  a r e  p r e s e n t l y  appealed  t o  t h e  d i s t r i c t  c o u r t s  o r  supe- 
r i o r  c o u r t s  f o r  r ev iew,  w i th  f u r t h e r  r ev i ew  p o s s i b l e  upon w r i t  
of  c e r t i o r a r i  t o  t h e  Supreme Cour t .  The committee cons ide r ed  a 
s u g g e s t i o n  t h a t  t h e  p r e s e n t  county  c o u r t  a p p e l l a t e  p rocedure  be 
changed so  t h a t  t h e s e  a p p e a l s  i n i t i a l l y  go t o  t h e  Cour t  of Ap- 
p e a l s ,  t h u s  by -pas s in s  t h e  d i s t r i c t  c o u r t s .  T h i s  p roposa l  would 
have added approx imate ly  220 c a s e s  t o  t h e  docke t  of  t h e  Cour t  of 
Appeals .  T h i s  p r o p o s a l  was r e j e c t e d  however because  it would 
have r e q u i r e d  n ine  judges  on t h e  C o u r t . o f  Appeals  t o  hand le  t h e  
i n c r e a s e d  c a s e  l oad .  I n  a d d i t i o n ,  county  c o u r t  a p p e a l s  have no t  
y e t  become a burden on d i s t r i c t  c o u r t s .  By hand l i ng  t h e s e  ap- 
p e a l s  i n  t h e  same way a s  now prov ided ,  l i t i g a n t s  would not  be 
d i scouraged  from t a k i n g  a p p e a l s  i n  minor c a s e s  because  of a pos- 
s i b l e  i n c r e a s e  i n  t h e  c o s t  of p e r f e c t i n g  t h e  appea l .  Also ,  t h e  
p n s s i b i l i t y  of t h e  Cou r t  of  Appea l ' s  docke t  becoming clogged w i th  
r i ~ ~ t i v e l y  minor m a t t e r s  would be avoided.  Thus, t h e  committee 

r~c luded  t h a t  t h e s e  a p p e a l s  should  c o n t i n u e  t o  go t o  t h e  d i s -  
t r i c t  c o u r t s ,  r a t h e r  t h a n  t o  t h e  Cour t  of  Appeals .  Appeals  from 

x x x i i i  



t h e  d i s t r i c t  c o u r t  judgments i n  these c a s e s  would cont inue  t o  be 
t o  t h e  Supreme Court  on w r i t  of c e r t i o r a r i .  

Review of workmen's compensation. unemployment compensa- 
t i o n  cases .  A t  p r e s e n t ,  j u d i c i a l  review of t h e  d e c i s i o n s  of t h e  . 
' I n d u s t r i a l  Commission wi th  r e s p e c t  t o  workmen's compensation and 
unemployment compensation i s  i n i t i a l l y  undertaken by t h e  d i s t r i c t  
c o u r t s .  The committee concluded t h a t  j u d i c i a l  review of t h e s e  
d e c i s i o n s  should be undertaken by t h e  Court  of Appeals because of 
t h e  importance of t h e  s u b j e c t  m a t t e r  and t h e  need f o r  e a r l y  de- 
c i s i o n .  By t a k i n g  t h e  workmen's and unemployment compensation 
c a s e s  d i r e c t l y  t o  t h e  Court  of Appeals, two t h i n g s  would be ac- 
complished. F i r s t ,  a c e r t a i n  degree  of f i n a l i t y  would be accom- 
p l i s h e d  and, second, t h e  d i s t r i c t  c o u r t s  would be r e l i e v e d  of t h e  
r e s p o n s i b i l i t y  f o r  reviewing t h e s e  d e c i s i o n s .  I n  a d d i t i o n ,  t h e  
number of s t e p s  necessary t o  o b t a i n  f i n a l  judgment i n  such a ca se  
would be c u t  down i n  most i n s t a n c e s .  The committee b e l i e v e s  t h i s  
i s  d e s i r a b l e  s i n c e  t h e  p o l i c y  of t h e  law i n  t h i s  a r ea  should be 
t o  a f f o r d  t h e  c la imant  r e l i e f  a s  soon a s  p o s s i b l e .  

A l l  o t h e r  agency o r  a d m i n i s t r a t i v e  review cases  would con- 
t i n u e  t o  be taken  t o  t h e  d i s t r i c t  c o u r t s ,  wi th  appeal  l y i n g  t o  
t h e  Court  of Appeals,  except  i n  P.U.C. ca ses  which a r e  t o  be 
appealed d i r e c t l y  t o  t h e  Supreme Court .  Other  a d m i n i s t r a t i v e  r e -  
view c a s e s  involve  such t h i n g s  a s  review of  l i q u o r  l i c e n s e  i s s u -  
ance o r  d e n i a l ,  zoning o r d e r s ,  e t c .  I n  t h e s e  ca ses ,  t h e  d i s t r i c t  
c o u r t s  a r e  u s u a l l y  f a m i l i a r  wi th  t h e  a r ea  and environment involved. 
I n  a d d i t i o n ,  l o c a l  philosophy i s  o f t e n  involved i n  t h e s e  c a s e s  
wi th  which a d i s t r i c t  c o u r t  would be more f a m i l i a r  t han  an i n t e r -  
mediate c o u r t .  On t h e  o t h e r  hand, workmen's compensation and un- 
employment compensation c a s e s  u s u a l l y  involve  gene ra l  p r o p o s i t i o n s  
of law wi thout  t h e  presence of any l o c a l  f a c t o r s .  These ca ses  can 
e a s i l y  be handled by t h e  i n t e rmed ia t e  c o u r t s .  

Adminis t ra t ive  review c a s e s  appealed from t h e  d e c i s i o n s  o r  
o r d e r s  of s t a t e  l i c e n s i n g  boards o r  depar tments  w i l l  con t inue  t o  
be w i th in  t h e  j u r s i d i c t i o n  of t h e  d i s t r i c t  c o u r t s .  The committee 
found t h a t  t h e r e  a r e  ve ry  few of t h e s e  c a s e s ,  most of which a r e  
t aken  t o  t h e  Denver D i s t r i c t  Cour t ,  and considered i t  b e s t  t o  
l eave  t h e s e  c a s e s  w i t h i n  t h e  j u r i s d i c t i o n  of t h e  d i s t r i c t  c o u r t s ,  
wi th  t h e  except ion  of P.U.C. cases .  

T r a n s f e r  of ca ses .  One f i n a l  v a r i a t i o n  from t h e  b a s i c  
arrangement of t h e  committee proposa l  i s  important .  I t  proceeds 
upon a d i f f e r e n t  p r i n c i p l e  t han  t h a t  of i n s u r i n g  a b a s i c a l l y  
f u n c t i o n a l  d i v i s i o n  of t h e  t o t a l  a p p e l l a t e  case  load between t h e  
two a p p e l l a t e  cou r t s .  I t  i s  obvious t h a t  such a f u n c t i o n a l  d i -  
v i s i o n  of t h e  c a s e  load  w i l l  decrease  t h e  p r e s e n t  ca se  load of 
t h e  Supreme Court .  T h i s  i s  d e s i r a b l e ,  and i s  one of t h e  most 
impor tan t  g o a l s  of t h e  proposa l .  However, t h e r e  i s  t h e  poss i -  
b i l i t y  t h a t  from t ime t o  t ime under t h e  b a s i c  arrangement f o r  
r o u t i n g  cases  he re  proposed,  t h e  c a s e  load of t h e  Court  of Ap- 
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peals may become burdensome a t  a time when t h a t  o f  t h e  Supreme 
Cour t  i s  r e l a t i v e l y  l i g h t .  I n  such a s i t u a t i o n ,  t h e r e  should  be 
a n  o p p o r t u n i t y  f o r  t h e  Supreme Cour t ,  a c t i n g  a s  a l oad  b a l a n c e r ,  
t o  r e l i e v e  t h e  Cour t  of  Appeals by t a k i n g  a c e r t a i n  number of 
c a s e s  i n  p roce s s  of  appea l  wi thou t  r e g a r d  t o  t h e i r  g e n e r a l  j u r -  
i s p r u d e n t i a l  s i g n i f i c a n c e .  

P r o v i s i o n  f o r  such a p rocedure  i s  made i n  t h e  committee 's  
p roposa l  by d i r e c t i n g  t h a t  t h e  Cour t  of Appeals  c e r t i f y  c a s e s  t o  
t h e  Supreme Court  when t h e  c a s e  l o a d  of t h e  Cour t  of Appeals  i s  
such t h a t  t h e  e x p e d i t i o u s  a d m i n i s t r a t i o n  of j u s t i c e  r e q u i r e s  
c e r t i f i c a t i o n .  L ikewise ,  t h e  Supreme Cour t  may o r d e r  t h e  Cour t  
of Appeals  t o  c e r t i f y  any c a s e  b e f o r e  it  t o  t h e  Supreme Cour t  f o r  
f i n a l  d e t e r m i n a t i o n .  

The commit tee ' s  p r o p o s a l  n e c e s s a r i l y  imposes a heavy d u t y  
and r e s p o n s i b i l i t y  on t h e  Supreme Cour t ,  It  must be a l e r t  and 
s e n s i t i v e  i n  f u l f i l l i n g  i t s  d u t y  o f  s e l e c t i n g  f o r  d e c i s i o n  t h e  
" s i g n i f i c a n t "  t y p e  c a s e s .  I t  must a l s o  w i l l i n g l y  assume t h e  
r o l e ,  when c i rcumstances  d i c t a t e ,  a s  " l oad  ba l ance r . "  The t r a -  
d i t i o n  of o u r  Supreme Cour t  f o r  hard  work and a high s ense  of 
p u b l i c  d u t y  i s  t o  t h e  committee an ample g u a r a n t e e  of  i t s  e f f e c -  
t i v e  a d m i n i s t r a t i o n  of t h e  proposed system of a p p e a l s .  

Summary. To summarize t h e  committee p roposa l :  ( 1 )  a l l  
c i v i l  c a s e s  appealed  from t h e  d i s t r i c t  c o u r t s ,  and t h e  p r o b a t e  
c o u r t  and t h e  j u v e n i l e  c o u r t  of t h e  c i t y  and county of  Denver, 
a r e  i n i t i a l l y  appealed  d i r e c t l y  t o  t h e  Cour t  of Appeals ;  (2 )  a l l  
c r i m i n a l  c a s e s  t r i e d  i n i t i a l l y  i n  t h e  d i s t r i c t  c o u r t s ;  a l l  w r i t s  
of habeas  co rpus ;  c a s e s  i n  which t h e  c o n s t i t u t i o n a l i t y  of a s t a t -  
u t e ,  munic ipa l  c h a r t e r  p r o v i s i o n ,  o r  an  o rd inance  i s  i n  ques t i on ;  
c a s e s  concerned wi th  d e c i s i o n s  o r  a c t i o n s  of t h e  P u b l i c  U t i l i t i e s  
Commission; c a s e s  i n v o l v i n g  w a t e r  p r i o r i t i e s  and a d j u d i c a t i o n s ;  
and a l l  c a s e s  appea led  from t h e  county  c o u r t s  t o  t h e  d i s t r i c t  
c o u r t s  o r  s u p e r i o r  c o u r t s ,  a r e  appealed  d i r e c t l y  t o  t h e  Supreme 
Cour t ;  (3)  wh i l e  any c a s e  i s  pending on  appea l  t o  t h e  Cour t  of 
Appeals ,  it may be c e r t i f i e d  t o  t h e  Supreme Cour t  when ( a )  t h e  
s u b j e c t  m a t t e r  of t h e  appea l  has  s i g n i f i c a n t  p u b l i c  i n t e r e s t ,  (b) 
t h e  c a s e  i n v o l v e s  l e g a l  p r i n c i p l e s  of major  s i g n i f i c a n c e ,  o r  ( c )  
t h e  c a s e  load  of t h e  Cou r t  of Appeals  i s  such t h a t  t h e  expedi-  
t i o u s  a d m i n i s t r a t i o n  of  j u s t i c e  r e q u i r e s  c e r t i f i c a t i o n ;  (4 )  t h e  
Supreme Cour t  may o r d e r  t h e  Cour t  of Appeals  t o  c e r t i f y  any c a s e  
b e f o r e  t h e  Cour t  of Appeals  t o  t h e  Supreme Cour t  far f i n a l  con- 
s i d e r a t i o n ;  (5) a f t e r  any c a s e  i s  determined i n  t h e  Cour t  of Ap- 
p e a l s ,  and w i t h i n  t h i r t y  days  a f t e r  a r e h e a r i n g  ha s  been r e f u s e d ,  
any p a r t y  i n  i n t e r e s t  who i s  aggr ieved  by t h e  judgment of t h e  
Cour t  of  Appeals may appea l  by a p p l i c a t i o n  t o  t h e  Supreme Cour t  
f o r  a w r i t  of c e r t i o r a r i ;  ( 6 )  when a  c a s e  i s  b e f o r e  t h e  Cour t  of 
Appeals and a p a r t y  i n  i n t e r e s t  a l l e g e s  o r  t h e  c o u r t  conc ludes  
t h a t  i t  i s  p r o p e r l y  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  Supreme Cour t ,  
t h e  Cour t  of Appeals  can  r e f e r  t h e  c a s e  t o  t h e  Supreme Cour t  and 
t h e  Supreme C o u r t ' s  d e t e r m i n a t i o n  of t h e  q u e s t i o n  of  j u r i s d i c t i o n  
i s  t o  be c o n c l u s i v e ;  ( 7 )  any c a s e  w i t h i n  t h e  j u r i s d i c t i o n  of  t h e  
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Court  o f  Appeals which i s  f i l e d  e r roneous ly  i n  t h e  Supreme Court  
s h a l l  be  t r a n s f e r r e d  t o  t h e  Court  of  Appeals by t h e  Supreme 
Court ;  (8) no case f i l e d  e i t h e r  i n  t h e  Supreme Court  o r  t h e  Court 
of Appeals s h a l l  be dismissed f o r  having been f i l e d  i n  t h e  wrong 
c o u r t ,  b u t  s h a l l  be t r a n s f e r r e d  and considered p rope r ly  f i l e d  i n  
t h e  c o u r t  which t h e  Supreme Court determines  has j u r i s d i c t i o n .  

F i n a l l y ,  s e v e r a l  f e a t u r e s  of a p p e l l a t e  review a r e  r e t a i n e d  
i n  t h e  proposa l  and should be emphasized. F i r s t ,  t h e r e  i s  an ab- 
s o l u t e  r i g h t  of appeal  i n  every ca se  beyond t h e  t r i a l  c o u r t  l e v e l  
t o  one of t h e  a p p e l l a t e  c o u r t s .  Second, double appea l s  a r e  
avoided except  when t h e  Supreme Court g r a n t s  a p e t i t i o n  f o r  a 
w r i t  of c e r t i o r a r i .  Th i rd ,  t h e  Supreme Court  has  t h e  power f i n -  
a l l y  t o  determine any case  t r i e d  i n  any c o u r t  i n f e r i o r  t o  i t ,  and 
t h e  means of a v a i l a b l e  t o  any l i t i g a n t  t o  seek invoca t ion  of t h a t  
power i n  any case .  

Estimated Case Load 

As of January 1, 1970, it i s  es t imated  t h a t  t h e  annual  
f i l i n g  r a t e  i n  t h e  Colorado Supreme Court  w i l l  be approximately 
680 cases .  The es t imated  backlog a s  of t h a t  d a t e  w i l l  be 950 
cases ,  of which approximately 50 p e r c e n t , . o r  475, w i l l  be a t  i s -  
sue.  Approximately 85 p e r c e n t ,  o r  400, of t h e  ca ses  a t  i s s u e  
w i l l  be c i v i l  cases .  

Assuming t h a t :  1)  a l l  c i v i l ,  mental  h e a l t h ,  j u v e n i l e ,  
and p roba te  ca ses  w i l l  be taken  t o  t h e  Court  of Appeals;  and 2) 
i n i t i a l  j u d i c i a l  review of workmen's compensation and unemploy- 
ment compensation c a s e s  w i l l  be i n  t h e  Court  of Appeals, t h e  t o -  
t a l  e s t ima ted  a p p e l l a t e  c a s e s  which w i l l  be f i l e d  i n  1970 i s  780, 
and of t h e s e  780 c a s e s ,  approximately 350 w i l l  be i n  t h e  Supreme 
Court  under t h e  committee proposal :  

A l l  c r i m i n a l  and habeas corpus  135-150 
a r i s i n g  o u t  of c r imina l  ac -  
t i o n s  

O r i g i n a l  proceedings  150 

A l l  c a s e s  a t t a c k i n g  t h e  c o n s t i -  
t u t i o n a l i t y  of  a s t a t u t e  o r  
ordinance;  wate r  c a s e s  concern- 
i n g  p r i o r i t i e s  o r  a d j u d i c a t i o n s ;  
P .U.C. c a s e s  (from d i s t r i c t  
cou r t )  ; c a s e s  c e r t i f i e d  from 
Court  of Appeals; g r a n t i n g  of 
c e r t i o r a r i  50-65 

T o t a l  350 
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A s  350 of t h e s e  w i l l  be  i n  t h e  Supreme Court ,  it would 
leave  a remainder of approximately 430 cases  f o r  t h e  two C o u r t s '  
of Appeals d i v i s i o n s .  I t  should be recognized,  however, t h a t  - I 

t h e  a n t i c i p a t e d  i n c r e a s e  i n  t h e  annual f i l i n g  r a t e  w i l l  probably 
r e q u i r e  one and maybe two a d d i t i o n a l  d i v i s i o n s  dur ing  t h e  next 
decade t o  keep up wi th  t h e  workload. 

Space and F a c i l i t y  Needs 

The Committee on Appel la te  Cour t s  recognizes  t h a t  adequate 
f a c i l i t i e s  and s u f f i c i e n t  space i s  necessary t o  t h e  proper  con- 
duct  of j u d i c i a l  bus iness .  The l ack  of necessary space and f a -  
c i l i t i e s  has  been a problem f o r  many y e a r s  and i s  of cons iderab le  
concern t o  t h e  committee, a s  it has  been t o  t h e  Colorado Supreme 
Court and p a s t  l e g i s l a t i v e  committees. The l ack  of adequate 
space f o r  t h e  Supreme Coul t  and a l l  of i t s  ad junc t s  was recognized 
i n  1967 by t h e  L e g i s l a t i v e  Council Committee on L e g i s l a t i v e  Pro- 
cedures ,  a s  fol lows:  

The J u d i c i a l  Adminis t ra tor ' s  O f f i c e  i s  
c u r r e n t l y  overcrowded, and, should a m e r i t  
system f o r  t h e  c o u r t s  be e s t a b l i s h e d ,  addi-  
t i o n a l  s t a f f  members w i l l  be needed. Accom- 
modations f o r  a d d i t i o n a l  s t a f f  members w i l l  
a l s o  have t o  be found should t h e  General  
Assembly dec ide  t h a t  t h e  s t a t e  w i l l  f i n a n c e  
t h e  c o u r t  system of t h e  s t a t e .  To a l e s s e r  
degree,  t h e  L e g i s l a t i v e  Aud i to r ' s  O f f i c e ,  
t h e  Court  Repor te r ,  and t h e  Clerk  of t h e  
Cour t ' s  O f f i c e  a r e  a l s o  i n  need of more 
space .l/ 

The L e g i s l a t i v e  Council Committee on L e g i s l a t i v e  Proce- 
du res  i n  1967 thus  proposed t h a t  t h e  L e g i s l a t i v e  Reference O f f i c e  
be moved t o  t h e  basement, along with  t h e  L e g i s l a t i v e  Council.  
Under t h i s  proposal  t h e  Court  Adminis t ra tor  w i l l  move i n t o  t h e  
space vacated by t h e  L e g i s l a t i v e  Reference O f f i c e .  The Court Re- 
p o r t e r  w i l l  move from t h e  second f l o o r  t o  t h e  prev ious  q u a r t e r s  
of t h e  Court Adminis t ra tor ,  f r e e i n g  some a d d i t i o n a l  space on t h e  
second f l o o r  f o r  t h e  Clerk  of t h e  Supreme Court .  A s  a r e s u l t  of 
t h e  1967 proposal  some of t h e  Supreme Cour t ' s  p r e s e n t  space needs 
w i l l  be met. 

2/ L e q i s l a t i v e c ~ l o r a d o ,  P a r t  g, Colorado Legis-  
l a t i v e  Council p u b l i c a t i o n  No. 128, December 1967, p. 19. 
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E x i s t i n q  s p a c e  problems. Even though t h i s  p r o p o s a l  w i l l  
be o f  temporary  a s s i s t a n c e  and w i l l  a l l e v i a t e  t h e  most immediate 
and p r e s s i n g  s p a c e  needs of  t h e  Supreme Cour t  a g e n c i e s ,  t h e  com- 
mittee r e c o g n i z e s  t h a t  t h e r e  a r e  o t h e r  e x i s t i n g  space  problems 
which w i l l  n o t  be  s o l v e d  by t h e  1967 p r o p o s a l .  Some of  t h e s e  
problems were p o i n t e d  o u t  by t h e  Chie f  J u s t i c e  i n  h i s  J a n u a r y ,  
1968, a n n u a l  r e p o r t  : 

C u r r e n t l y  t h e r e  i s  no o f f i c e  space  
a v a i l a b l e  f o r  t h e  r e t i r e d  and a c t i v e  d i s -  
t r i c t  judges c a l l e d  i n  t o  assist t h e  C o u r t  
i n  coping w i t h  t h e  c u r r e n t  back log .  Fur-  
t h e r ,  t h e r e  i s  no s e p a r a t e  o f f i c e  a v a i l -  
a b l e  f o r  t h e  Chie f  J u s t i c e ' s  law c l e r k ,  
and t h e  Supreme C o u r t  c o n f e r e n c e  room i s  
less t h a n  a d e q u a t e  i n  s i z e .  . .u 

I n  a d d i t i o n  t o  t h e s e  e x i s t i n g  space  problems,  t h e  committee r e c -  
o g n i z e s  t h a t  t h e r e  a r e  f u t u r e  space  needs which w i l l  e v e n t u a l l y  
have t o  b e  met. These f u t u r e  needs  a r e  d i s c u s s e d  below. 

Impact  of s t a t e  f i n a n c i a l  r e s p o n s i b i l i t y .  The committee 
found t h a t  i f  t h e  G e n e r a l  Assembly d e c i d e s  i n  1969 t o  assume f u l l  
f i n a n c i a l  r e s p o n s i b i l i t y  f o r  t h e  j u d i c i a l  sys tem,  t h e  Cour t  Ad- 
m i n i s t r a t o r * ~  O f f i c e  w i l l  r e q u i r e  approx imate ly  s i x  a d d i t i o n a l  
s t a f f  members. While t h e  new q u a r t e r s  f o r  t h i s  o f f i c e  w i l l  be 
much more adequa te  t h a n  t h e  p r e s e n t  o n e s  f o r  a s t a f f  of  seven,  
t h e r e  a p p e a r s  t o  b e  no way t o  accommodate a s t a f f  of  13. I n  ad- 
d i t i o n  t o  t h e  n e c e s s a r y  i n c r e a s e  i n  t h e  Cour t  A d m i n i s t r a t o r l s  
s t a f f ,  if t h e  p r o p o s a l  i s  adop ted ,  t h e  p r o p o s a l  a l s o  c a l l s  f o r  
t h e  c r e a t i o n  of a  s t a t e - w i d e  p u b l i c  d e f e n d e r  system. I t  i s  e s -  
t i m a t e d  t h a t  10-12 p e o p l e  w i l l  b e  needed t o  o p e r a t e  t h e  c e n t r a l  
s t a t e  o f f i c e  i n  c h a r g e  of t h i s  f u n c t i o n .  Thus a d d i t i o n a l  space  
w i l l  have  t o  be  found f o r  t h i s  s t a f f .  

I n t e r m e d i a t e  c o u r t  o f  a p p e a l s .  A l l  o f  t h e  above space  
need problems e x i s t  a s i d e  from t h o s e  which would r e s u l t  from t h e  
c r e a t i o n  of  an i n t e r m e d i a t e  C o u r t  of  Appeals ,  a s  recommended by 
t h e  committee. The a d d i t i o n a l  s p a c e  r e q u i r e m e n t s  which would be  
imposed by t h e  recommended Cour t  of  Appeals  i n c l u d e :  

1 )  o f f i c e  space  g e n e r a l l y  e q u i v a l e n t  t o  t h a t  now provided 
f o r  Supreme C o u r t  J u s t i c e s  t o  house  s i x  judges ,  s i x  law c l e r k s ,  
and six s e c r e t a r i e s ;  

3J The S t a t e  -- of  t h e  C o u r t s ,  Annual Repor t  of  t h e  Chief  J u s t i c e ,  
c o t t o  Moore, January ,  1968, p.  33. 
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2) space t o  house t h e  Court  of Appeals c l e r k ' s  o f f i c e ;  
and 

3) c o u r t  room, rob ing  room, conference room, and law li- 
brary .  

The c r e a t i o n  of a Court  of Appeals w i l l  t h u s  r e q u i r e  con- 
s i d e r a b l e  space f o r  t h e  judges of such c o u r t ,  and f o r  s e c r e t a r i a l  
and c l e r i c a l  personnel .  I t  appears  imposs ib le  t h a t  t h e s e  space 
needs can be met through p r o v i s i o n  of space i n  t h e  C a p i t o l  Build- 
ing .  Thus t h e  judges,  t h e i r  s t a f f ,  t h e  c l e r k ' s  o f f i c e ,  e t c . ,  
would have t o  be l o c a t e d  elsewhere.  I n  a d d i t i o n ,  it would be 
very d i f f i c u l t ,  i f  not  imposs ib le ,  f o r  t h e  Court  of  Appeals t o  
use t h e  p r e s e n t  Supreme Court chambers f o r  o r a l  argument. Even 
if schedule  problems could be worked o u t  s o  t h a t  both  t h e  Supreme 
Court  and t h e  Court  of Appeals could temporar i ly  use  t h e  Supreme 
Court  chambers, it would be undes i r ab l e  t o  s e p a r a t e  t h e  judges 
and t h e i r  law c l e r k s  from t h e  Supreme Court  Law L ib ra ry  and from 
easy acces s  t o  chambers. 

Recommendation 

The committee r ecogn izes  t h a t  t h e  c r e a t i o n  of an in terme-  
d i a t e  Court  of Appeals w i l l  on ly  accen tua t e ,  a l though t o  a con- 
s i d e r a b l e  degree ,  t h e  p r e s e n t  space problems of t h e  Supreme Court  
and i t s  r e l a t e d  o f f i c e s  and agenc ies .  I n  a d d i t i o n  t o  t h e  under- 
s tandably  g r e a t e r  need f o r  space by t h e  General  Assembly and i t s  
r e l a t e d  agenc ies ,  so  t h a t  i t  can conduct i t s  bus ines s  more ex- 
p e d i t i o u s l y ,  t h e r e  w i l l  be a need f o r  more j u d i c i a l  s t a f f  space 
i f  t h e  General  Assembly assumes f u l l  f i n a n c i a l  r e s p o n s i b i l i t y  f o r  
t h e  j u d i c i a l  system. The committee f i n d s  t h a t  t h e s e  o t h e r  p re s -  
e n t  and f u t u r e  needs cannot  be met i n  t h e  S t a t e  C a p i t o l  Bui lding.  
The re fo re ,  t h e  committee sugges t s  t h a t  high p r i o r i t y  cons idera -  
t i o n  be given by t h e  L e g i s l a t i v e  Council  Committee on L e g i s l a t i v e  
Procedures  and by t h e  General  Assembly t o  a s e p a r a t e  c o u r t  bu i ld -  
i ng  i n  t h e  development of long-range c a p i t a l  c o n s t r u c t i o n  p lans .  
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A B I U  FOR AN ACT 

CREATING A COURT C& APPEALS, AND PROVIDING FOR THE JURISDICTION 

THEREOF AND PROCEDURES IN CONNECTION T H E W I T H .  

Be it enacted & General Assemblx the State of Colorado: -- 
SECTION 1. Chapter 37, Colorado Revised Statutes 1963, as 

amended, is amended BY THE ADDITION OF A NEW ARTICLE 21, to read: 

ARTICLE 21 

COURT OF APPEALS 

37-21-1. Establishment. There is hereby created the court 

of appeals, pursuant to section 1 of article VI of the state con- 

stitution. The court of appeals shall be a court of record. 

37-21-2. Jurisdiction. (1) (a) Any provision of law to 

the contrary notwithstanding, the court of appeals shall have 

initial jurisdiction over appeals from final judgments of the 

district courts, superior courts,-the probate court of the city 

and county of Denver, and the juvenile court of the city and 

county of Denver, except in: 

(b) Criminal cases tried initially in district court; 

(c) Cases in which the constitutionality of a statute, a 

municipal charter provision, or an ordinance is in question; 

(d) Cases concerned with decisions or actions of the public 

utilities commission; 

(e) Water cases involving priorities or adjudications; 

(f) Writs of habeas corpus; 

(g) Cases appealed from the county court to the district 

court or superior court, as provided in section 37-15-10, C.R.S. 1963; 

(h) Summary proceedings initiated under chapter 49, 

C.R.S. 1963, as amended. 
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(2) The court  of appeals s h a l l  have i n i t i a l  ju r i sd ic t ion  

t o  review awards o r  ac t ions  of t he  i n d u s t r i a l  commission, as pro- 

vided i n  article 14 of chapter 81  and a r t i c l e  5 of chapter 82, 

C.R.S. 1963. 

(3) The cour t  of appeals s h a l l  have au thor i ty  t o  i s sue  any 

writs, d i rec t ives ,  orders ,  and mandates necessary t o  the  deter-  

mination of cases within i ts  ju r i sd ic t ion .  

37-21-3. Number of judges - qua l i f i ca t ions .  (1) The number 

of judges of the  cour t  of appeals s h a l l  be s ix .  

(2) Judges of the  cour t  of appeals s h a l l  have the  same 

qua l i f i ca t ions  a s  j u s t i c e s  of t he  Colorado supreme court .  

37-21-4. Term of o f f i c e  - se lec t ion  and compensation. (1) 

The term of of £ ice  f o r  a judge of the  cour t  of appeals s h a l l  be 

e igh t  years. 

(2) Jud ic i a l  appointments t o  the  cour t  of appeals s h a l l  be 

made pursuant t o  Section 20 of a r t i c l e  VI of the  s t a t e  const i tu t ion.  

(3) Judges of the  cour t  of appeals s h a l l  receive an annual 

sa lary  i n  an amount equal t o  the  annual sa la ry  of a d i s t r i c t  judge 

plus one-half the  d i f ference  between the  annual sa la ry  of a d i s -  

t r i c t  judge and the  annual sa la ry  of a supreme cour t  jus t i ce .  

37-21-5. Chief judge. The chief  j u s t i c e  of t he  supreme 

court  s h a l l  appoint a judge of the  cour t  of appeals t o  serve a s  

chief  judge a t  the  pleasure of the  chief  j u s t i ce .  The chief judge 

s h a l l  exerc ise  such administrat ive powers as may be delegated t o  

him by the  chief  j u s t i ce .  

37-21-6. Divisions. (1) The court of appeals s h a l l  sit i n  

d iv i s ions  of th ree  judges each t o  hear and determine a l l  matters 
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before the court. 

(2) The chief  judge, with the  approval of t he  chief  j u s t i ce ,  

s h a l l  ass ign judges t o  each division.  Such assignments s h a l l  be 

changed from time t o  t i m e  as determined by the  chief  judge, with 

the  approval of the  chief  jus t i ce .  

(3) Cases s h a l l  be assigned t o  the  divis ions  of the  court  

of appeals i n  ro t a t i on  according t o  the  order i n  which they a r e  

f i l e d  with the  c l e r k  of the  court  of appeals o r  t ransferred by 

the  supreme cour t ,  except t h a t  t he  chief  judge s h a l l  have the  

au thor i ty  t o  t r ans fe r  cases from one d iv i s ion  t o  another t o  main- 

t a i n  approximately equal caseloads o r  fo r  any other  appropriate 

reason. 

37-21-7. Place of court .  The cour t  of appeals s h a l l  be 

located i n  t he  c i t y  and county of Denver, but any divis ion of the  

cour t  of appeals may sit i n  any county s e a t  f o r  t he  purpose of 

hearing o r a l  argument i n  cases  before the  division.  
\ 

37-21-8. Supreme cour t  review. (1) Before appl ica t ion may 

be made f o r  w r i t  of c e r t i o r a r i ,  as provided i n  t h i s  sect ion,  

appl ica t ion s h a l l  be made t o  t he  cour t  of appeals f o r  a rehearing 

as provided by supreme cour t  ru le .  

(2) Within t h i r t y  days a f t e r  a rehearing has been refused 

by the  cour t  of appeals,  any par ty  i n  i n t e r e s t  who is aggrieved 

by the  judgment of the  cour t  of appeals may appeal by applicat ion 

t o  the  supreme cour t  f o r  a w r i t  of c e r t i o r a r i .  

(3) Procedures on w r i t s  of c e r t i o r a r i  s h a l l  be  as prescribed 

by r u l e  of t he  supreme court .  

37-21-9. Ce r t i f i ca t i on  of cases  t o  the  supreme court.  
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(1) (a) The court of appeals, prior to final determination, may 

certify any case before it to the supreme court for its review 

and final determination, if the court of appeals finds: 

(b) The subject matter of the appeal has significant public 

interest; 

(c) The case involves legal principles of major significance; 

or 

(d) The caseload of the court of appeals is such that the 

expeditious administration of justice requires certification. 

(2) The supreme court shall consider such certification and 

may accept the case for final determination or remand it for 

determination by the court of appeals. 

(3) The supreme court may order the court of appeals to 

certify any case before the court of appeals to the supreme court 

for final determination. 

37-21-10. Determination of iurisdiction - transfer of cases. 
(1) When a party in interest alleges, or the court is of the 

opinion, that a case before the court of appeals is not properly 

within the jurisdiction of the court of appeals, the court of 

appeals shall refer the case to the supreme court. The supreme 

court shall decide the question of jurisdiction in a summary man- 

ner, and its determination shall be conclusive. 

(2) (a) Any case within the jurisdiction of the court of 

appeals which is filed erroneously in the supreme court shall be 

transferred to the court of appeals by the supreme court. 

(b) Any case within the jurisdiction of the court of appeals 

which was filed in the supreme court prior to the effective date 

xliv 



of t h i s  a r t i c l e  may be transferred t o  the court of appeals by the 

supreme court.  

(3) No case . ' f i l ed  e i the r  i n  the supreme court or  the court 

of appeals s h a l l  be dismissed fo r  having been f i l e d  i n  the wrong 

court ,  but s h a l l  be transferred and considered properly f i l e d  i n  

the court which the supreme court  determines has jurisdiction.  

37-21-11. Employees - compensation. (1) Subject t o  the ru les  

and regulations of the supreme court ,  the court of appeals s h a l l  

appoint a c lerk,  deputy clerks ,  and such other a s s i s t an t s  a s  may 

be necessary. 

(2) Each judge of the court of appeals may appoint a law 

c lerk  who s h a l l  be learned i n  the law and one secretary or  stenog- 

rapher. The persons so employed may be discharged or removed a t  

the pleasure of the judge employing them. 

(3) A l l  employees appointed under subsections (1) and (2) 

of t h i s  section s h a l l  be paid such compensation a s  s h a l l  be pre- 

scribed by the  ru les  and regulations of the supreme court.  

37-21-12. Fees of the c le rk  of court  of appeals. (1) The 

fee  schedule of the  c l e rk  of the court of appeals s h a l l  be a s  

provided by supreme court  rule .  

(2) Fees received by the c le rk  of the  court  of appeals 

s h a l l  be deposited as ~ o v i d e d  i n  section 37-2-18, C.R.S.  1963, 

and used fo r  the  purpose specified i n  section 37-2-19, C.R.S.  1963. 

37-21-13. Reporter - publication of decisions. (1) The 

reporter  of decisions for  the supreme court  s h a l l  a l so  be the 

reporter  of decisions f o r  the court  of appeals. 

(2) Those court  of appeals opinions t o  be published i n  full 

s h a l l  be selected as prescribed by supreme court rule.  I 
I 
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37-21-14. Expenses and compensation of iudnee. r e t i r e d  

jus t i ces  and judges. (1) When a d i s t r i c t ,  probate, o r  juvenile 

judge renders service, pursuant t o  section 5(3) of a r t i c l e  VI of 

the s t a t e  const i tut ion t o  assist the court of appeals i n  disposing 

of cases pending before it, he s h a l l  be reimbursed fo r  h i s  actual  

and necessary personal maintenance expense while engaged i n  such 

dut ies  outside of h i s  county o r  d i s t r i c t  not t o  exceed twenty 

dol la rs  per day together with mileage a t  the r a t e  of eight cents 

fo r  each m i l e  ac tual ly  and necessarily traveled i n  going t o  and 

from the hearing or  conference. 

(2) When a r e t i r e d  jus t i ce  or  d i s t r i c t ,  probate., o r  juvenile 

judge renders service, pursuant t o  section S(3) of a r t i c l e  VI of 

the  s t a t e  consti tution,  t o  a s s i s t  the  court of appeals 

i n  disposing of cases pending before i t ,  he s h a l l  receive remu- 

neration a s  provided i n  said section of the  s t a t e  consti tution,  

and s h a l l  be reimbursed fo r  h i s  ac tua l  and necessary personal 

maintenance expenses while attending o r a l  argument and confer- 

ences, not t o  exceed twenty dol la rs  per day together with mileage 

a t  the r a t e  of e ight  cents per each mile actual ly  and necessarily 

traveled i n  going to  and from the hearing o r  conference. 

SECTION 2. 37-1-7, Colorado Revised Statutes  1963, i s  

amended t o  read: 

37-1-7. Cert i f ied copy of record i n  supreme court or  court 

of appeals. In  a l l  causes which have been removed t o  the supreme 

court of t h i s  s t a t e  OR TO THE COURT OF APPEALS, a duly c e r t i f i e d  

copy of the  record of such cause remaining i n  the supreme court 
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OR THE COURT OF APPEALS may be f i l e d  i n  t h e  cour t  from which said 

cause w a s  removed, on motion of any par ty ,  person o r  persons 

claiming t o  be in te res ted  there in ,  and t h e  copy so f i l e d  s h a l l  

have t h e  same e f f e c t  as the  o r i g i n a l  record would have had i f  the  

s a m e  had not been l o s t  ox destroyed. 

SECTION 3. 37-2-21, Colorado Revised S t a tu t e s  1963, is  

amended t o  read: 

37-2-21. Supreme cour t  and cour t  of appeals opinions 

published. The opinions of t he  supreme cour t  of the  s t a t e  of 

Colorado AND OF THE COURT OF APPEALS, s h a l l  be published i n  vol- 

umes of t he  s i ze ,  as near ly  a s  may be, es-veames-enes-tweT-ad 

th ree  AS PRESENT VOLUMES of THE Colorado repor t s ,  and containing 

not l e s s  than s i x  hundred and f i f t y  pages each. 

SECTION 4. 37-2-22, Colorado Revised S t a tu t e s  1963, i s  

amended t o  read: 

37-2-22. Duty of repor te r .  It i s  hereby-made the  duty of 

the  repor te r  of t he  decisions of sa id  eeart COURTS, within four 

months a f t e r  a s u f f i c i e n t  number of opinions t o  cons t i t u t e  a 

volume of the  PRESCRIBED s i z e  a fe resa id  s h a l l  have been delivered 

t o  him, t o  compile and prepare t he  same f o r  publicat ion,  together 

with such other  proceedings of sa id  supreme cour t  a s  t he  j u s t i ce s  

thereof may designate f o r  i n se r t i on  i n  such volume, with sy l l ab i ,  

t i t l e  pages, d iges t ,  and t a b l e  of cases reported. 

SECTION 5. 37-2-23, Colorado Revised S t a tu t e s  1963, is 

amended t o  read: 

37-2-23. Publicat ion of reports .  (1) The chief  j u s t i c e  

and repor te r  of the  supreme cour t  are reaponsible f o r  t he  

xlvii 



publication of the  repor t s  of t he  supreme cour t ,  and m y  repub- 

l i sh ing  o r  reproduction of sa id  repor t s  and the  EARLIER repor ts  

of the  court  of appeals. The specif ica t ions ,  contracts ,  and 

s a l e s  pertaining t o  a l l  such repor t s  s h a l l  be handled i n  accord- 

ance with the  provisions of ARTICLE 2 of chapter 109, artie&e-2r 

C.R.S. 1963, AS AMENDED. 

(2) WHENEVER ANY LAW OF T H I S  STATE REFERS TO THE REPORTS OF 

THE SUPREME COURT OF THE STATE OF COLORADO, SAID LAW SHALL BE CON- 

. STRUED AS REFERRING TO THE REPORTS I N  WHICH ARE ALSO CONTAINED THE ,I1 \ REPORTED OPINIONS OF THE COURT OF APPEALS CREATED PURSUANT TO 

ARTICLE 21 OF THIS CHAPTER. 
\ 

SECTION 6. 37-2-26, Colorado Revised S ta tu tes  1963 (1965 

Supp.), i s  REPEALED AND RE-ENACTED, WITH AMENDMENTS, t o  read: 

37-2-26. Method f o r  review. Appellate review by the  supreme 

court  of any act ion o r  proceeding of an i n f e r i o r  t r ibuna l ,  whether 

such act ion or  proceeding be c i v i l ,  cr iminal ,  spec ia l ,  s ta tu tory ,  

comon l a w ,  or  otherwise, s h a l l  be prescribed by r u l e  of t he  

supreme cour t ,  except a s  otherwise provided by l a w .  

SECTION 7. 37-10-8, Colorado Revised S ta tu t e s  1963 (1965 

Supp.), i s  amended t o  read: 

37-10-8. Appellate review. Appellate review of f i n a l  judg- 

ments of superior  cour ts  s h a l l  be by the  supreme cour t  OR BY THE 

COURT OF APPEALS i n  such cases and i n  such manner a s  may be pre- 

scribed by l a w ,  the  Colorado r u l e s  of c i v i l  procedure, and the  

Colorado rules of criminal  procedure f o r  appe l la te  review of f i n a l  

judgments of t he  d i s t r i c t  courts .  

SECTION 8. 37 -19-26, Colorado Revised S ta tu t e s  1963 (1967 

supp.), i s  REPEALED AND RE-ENACTED, WITH AMENDMENTS, t o  read: 
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37-19-26. Appel late  review. Appellate review of any order,  

decree, o r  judgment may be taken t o  t he  supreme court  o r  the  court  

of appeals,  as provided by law and the  Colorado rules of c i v i l  

procedure, except t h a t  an  appeal taken pursuant t o  sect ion 22-3-10, 

C.R.S. 1963, as amended, s h a l l  be as provided i n  the  Colorado ru les  

of criminal  procedure. I n i t i a l s  s h a l l  appear on the  record on 

appeal i n  place of t h e  name of the  chi ld .  Appeals from orders o r  

decrees concerning l ega l  custody, termination of parenta l  r i gh t s ,  

and adoptions s h a l l  be advanced upon the  calendars of the  supreme 

court  and the  cour t  of appeals, and s h a l l  be decided a t  the  

e a r l i e s t  pract icable  t i m e .  

SECTION 9. 37-20-20, Colorado Revised S ta tu tes  1963 (1965 

Supp. ) , i s  amended t o  read: 

37-20-20. Appeals. Appellate review of f i n a l  judgments of 

the  probate cour t  s h a l l  be by the  supreme cour t  OR BY THE COURT OF 

APPEALS, AS PROVIDED BY LAW, and s h a l l  be conducted i n  the  same 

manner a s  prescribed by the  Colorado ru l e s  of c i v i l  procedure f o r  

review by the  supreme court  AND THE COURT OF APPEALS of f i n a l  

judgments of the  d i s t r i c t  courts .  

SECTION 10. 81-14-8, Colorado Revised S ta tu t e s  1963, i s  

amended t o  read: 

81-14-8. Review of order o r  award - par t i e s .  Any person i n  

i n t e r e s t ,  including the  s t a t e  compensation insurance fund, being 

d i s s a t i s f i e d  with any such f inding,  order,  o r  award of t he  cornis-  

s ion issued o r  promulgated by v i r t u e  of the  author i ty  conferred i n  

t h i s  chapter,  may commence an act ion i n  t he  dis t r ic t -eewt-&a-and 

Eer-the-ee~ty-wkerein-the-injury-waa-oua~ai~ed-er-h-the-d&str~et 

eeurt-in-anel-Eer-the-city-and-eemty-eE-Benver COURT OF APPEALS 
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against the c o ~ s s i o n  as defendant, to modify or vacate @he-aaae 

en-the-gre=d-keresn-spce&E%ed ANY SUCH FINDING, OmER, OR AWARD 

ON THE GROUNDS SET FORTH IN SECTION 81-14-12. In-wh&eh-actlea-any 

adverae-party-aka&&-aaae-be-made-a-defend-t~ IN AMI SUCH ACTION 

AN ADVERSE PARTY SHALL ALSO BE MADE A DEFENDANT. prev&dedT-that-maid 

IF THE state compensation insurance fund has the consent of one or 

more of the members of said THE commission Eer-the-purpese-ef-bring- 

hg-saPd-aetPen TO COMMENCE SUCH AN ACTION IN THE COURT OF APPEALS, 

kn-which-ease THEN the state compensation insurance fund, by that 

name and title, may commence and prosecute, acting through its 

manager, such suit to modify or vacate the finding, order, or award 

of the commission, and shall be authorized to employ an attorney to 

represent such THE state compensation insurance fund. in-stteh-&it&gatiea. 

SECTION 11. 81-14-9, Colorado Revised Statutes 1963, is amended 

to read: 

81-14-9. - Precedence of action. All such actions shall have 

precedence over any civil cause of a different nature pending in 

such court, and the d i s t r k c t  court OF APPEALS shall always be deemed 

open for the trial thereof, and the-same SUCH ACTION shall be tried 

and determined by the distriet court OF APPEALS in THE manner as 

provided for other civil actions. 

SECTION 12. 81-14-10(2), Colorado Revised Statutes 1963, is 

amended to read: 

81-14-10. Complaint - hearing - chanfge of venue - records. 
(2) The record of said commission so filed in said court shall be 

returned to said THE commission after the final disposition eE-said 

by the district court OF APPEALS or THE supreme court. 



SECTION 13. 81-14-15, Colorado Revised Statutes  1963, is 

amended t o  read: 

81-14-15. Court record transmitted t o  commission - when. It 

ahal l  be the duty of the clerk of the d i a t r i e t  court  OF APPEALS, 

without order of court  or application of the  c o d s s i o n , ' t o  trans- 

m i t  the  record i n  any case t o  the commission, within twenty-five 

days a f t e r  the  order o r  judgment of the  court unless i n  the mean- 

t i m e ,  a-wrPte-ef-errer-addresaed-te-the-dPskr&et-eeurt-aha&&-be 

ebtahed-frem-the-supreme-eeurt-~er-the-rev&ew&ng-e~-aueh-e~de~-er 

judgment FURTHER APPELLATE REVIEW IS GRANTED BY THE SUPREME COURT. 

In-that-eventr-he-shaa'i-ge-rekum-it I F  THE SUPREME COURT GRANTS 

FURTHER APPELLATE REVIEW, THE CLERK SHALL RETURN THE RECORD upon 

receipt  of r emi t t i tu r  f romthe supreme court ,  unless the order of 

the supreme court requires fur ther  act ion by the diatriet court OF 

APPEALS, and then within twenty-five days a f t e r  such fur ther  action, 

SECTION 14. 81-14-7, Colorado Revised Statutes  1963, is 

REPEALED AND RE-ENACTED, WITH AMENDMENTS, t o  read: 

81-14-17. Summary review by supreme court.  I f  the supreme 

court reviews the  judgment of the  court of appeals, such review 

s h a l l  be limited to  a summary review of questions of law. Any such 

action s h a l l  be advanced upon the calendar of the  supreme court ,  and 

a f i n a l  decision s h a l l  be rendered within s ix ty  days a f t e r  the  date 

the supreme court grants fur ther  appellate review. The connnission 

o r  any other aggrieved party s h a l l  not  be required t o  f i l e  any 

undertaking or  other securi ty  upon review by the  supreme court. 

SECTION 15. 82-5-11, Colorado Revised Sta tu tes  1963, i s  

amended t o  read: 



82-5-11. Court review. Such act ion,  proceeding, o r  sui t  

must be commenced within twenty days a f t e r  the  f i n a l  findings o r  

decision of t he  cornmission, and any par ty  aggrieved thereby may 

secure jud ic i a l  review thereof by commencing an act ion i n  the  

dPatriet court  OF APPEALS where-the-e&aim-Eer-benesits-was-Sized; 

er-in-eke-eity-and-eemty-eE-Benver f o r  the  review of the  comrnis- 

s ion's  f indings o r  decision i n  the  same manner as reviews a r e  now 

provided by l a w  i n  workmen's compensation cases. The comnission, 

i n  i t s  discret ion,  may a l s o  c e r t i f y  t o  such court  questions of 

l a w  involved i n  any decisions by it. I n  any jud ic i a l  proceeding 

under sect ions  82-5-1 t o  82-5-11, the  f indings of the  conmnission 

as t o  the  f a c t s ,  i f  supported by subs tan t ia l  evidence and i n  

absence of fraud, s h a l l  be conclusive. Such actions,  and the  

questions so c e r t i f i e d  s h a l l  be heard i n  a summary manner and s h a l l  

be given precedence over a l l  other c i v i l  cases except cases a r i s ing  

under the  workmen's compensation l a w s  of t h i s  s t a t e .  Writs-eS 

errer-may-be-taken-te-the-sup]~eme-eeurt-Erem-~he-dee~s&en-eE-a-- 

as-nen-previded-by-~aw-in-werben~s-eempenaten-eases I F  THE 

SUPREtW COURT REVIEWS THE JUDGMENT OF THE COURT OF APPEALS, SUCH 

REVIEW SHALL BE LIMITED TO A SUMMARY REVIEW OF QUESTIONS OF LAW. 

ANY SUCH ACTION SHALL BE ADVANCED UPON THE CALENDAR OF THE SUP= 

COURT, AND A FINAL DECISION SHALL BE RENDERED WITHIN S I m  JAYS 

AFTER THE SUPREME COURT GRANTS FURTHER APPELLATE REVIEW. 

SECTION 16. Severabi l i ty  clause. I f  any p r w i s i o n  of t h i s  

a c t  o r  t he  applicat ion thereof t o  any person o r  circumstances i s  

held inval id ,  such inva l id i ty  s h a l l  not  a f f e c t  other provisions 
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or  applications of the  a c t  which can be given e f fec t  without the 

invalid p rwis ion  or  application, and t o  t h i s  end the  provisions 

of this act are declared t o  be severable. 

SECTION 17. Effective date. This a c t  s h a l l  take e f fec t  

January 1, 1970. 

SECTION 18. Safety clause. The general assembly hereby 

finds, determines, and declares tha t  t h i s  a c t  is necessary fo r  the 

imnediate preservation of the public peace, health,  and safety. 
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SUPREME COURT BACKLOG PROBLEM 

In t roduc t i on  

Colorado has long been recognized a s  a  l e a d e r  among t h e  
s e v e r a l  s t a t e s  i n  t h e  a d m i n i s t r a t i o n  of j u s t i c e .  Colorado1s 
j u d i c i a l  system has  achieved n a t i o n a l  r e c o g n i t i o n  a s  one of  t h e  
most p rog re s s ive  a s  a  consequence of  t h e  adopt ion  of two j u d i c i a l  
reform c o n s t i t u t i o n a l  amendments, Amendment No. 1 i n  1962 and 
Amendment No. 3 i n  1966, and t h e i r  implementation by 1aw.U I n  
a d d i t i o n  t o  t h e  ex t ens ive  c o n s t i t u t i o n a l  mod i f i ca t i on ,  l e g i s l a -  
t i o n  designed t o  modify and improve t h e  j u d i c i a l  system has  been 
adopted w i th  i n c r e a s i n g  f requency over  t h e  p a s t  decade. 

The s t a t u r e  of  Colorado a s  a  p rog re s s ive  l e a d e r  i n  jud i -  
c i a l  reform i s  p r i m a r i l y  t h e  r e s u l t  of cont inuous  s tudy of t h e  
v a r i o u s  phases of  c o u r t  o r g a n i z a t i o n  and procedure by v a r i o u s  
i n t e r e s t e d  groups  and l e g i s l a t i v e  committees. These s t u d i e s  have 
achieved many p o s i t i v e  r e s u l t s  and served t o  focus  a t t e n t i o n  on 
j u d i c i a l  problems, even though many of t h e  recommendations made 
were r e j e c t e d  o r  d e f e r r e d  f o r  f u r t h e r  study.2~' 

One of  t h e  problems which has rece ived  cons ide rab l e  a t t e n -  
t i o n  i n  p a s t  s t u d i e s  i s  t h e  problem of t h e  backlog of  c a se s  i n  
t h e  Supreme Cour t  due t o  t h e  con t inued  i n c r e a s e  i n  t h e  annual  
f i l i n g  r a t e .  Seve ra l  s o l u t i o n s  t o  t h e  problem have been proposed 
and adopted,  i .e. ,  t h e  employment of law c l e r k s  f o r  r e s e a r c h  a s -  
s i s t a n c e ;  t h e  use  o f  o r a l  argument i n  a l l  c a s e s ;  and t h e  use  o f  
d i s t r i c t  and r e t i r e d  Supreme Cour t  judges t o  a s s i s t  i n  opinion 
w r i t i n g o y  Seve ra l  o t h e r  s o l u t i o n s  have been proposed and re-
j ec t ed  o r  d e f e r r e d  f o r  f u r t h e r  s tudy ,  i.e., t h e  e s t ab l i shmen t  of 
an i n t e rmed ia t e  a p p e l l a t e  c o u r t ;  t h e  submission of fewer  c a s e s  on 
o r a l  argument; and changes i n  t h e  p r e v a i l i n g  method of a p p e l l a t e  
r e v i e w . 9  

1/ Shannon, J u d i c i a l  Reform f o r  Colorado Cour t s  of  S p e c i a l  J u r -  
i s d i c t i o n ,  50 J u d i c a t u r e  1 6  (.June-July 1966) ;  C l a rk ,  Colorado 
a t  t h e  J u d i c i a l  Crossroads .  50 J u d i c a t u r e  118 (December 1966).  
J u d i c i a l  Admin is t ra t ion  &-co lo rado ,  Colorado ~ e g i s l a t i v e  3/ 
Counci l ,  Research P u b l i c a t i o n  No. 49, p. 34 (December 1960).  
Doyle, The B a t t l e  of t h e  Backlog i n  t h e  Supreme Cour t ,  33 
Rocky Mountain Law Review 489 ( ~ u n e  1961) (symposium on t h e  
J u d i c i a l  Admin is t ra t ion  i n  co lo rado ) .  
Id. a t  496. 



Despi te  t hese  proposals ,  t h e  backlog of ca ses  cont inues  
t o  e x i s t  and a  f u r t h e r  i nc rease  can be expected i n  t h e  f u t u r e , v  
In  l i g h t  of t h i s  problem, t h e  General Assembly expressed i t s  
i n t e r e s t  i n  continued study by t h e  in t roduc t ion  of Senate J o i n t  
Resolution No. 12. The conten t  of t h i s  r e s o l u t i o n  (s.J.R. No. 
12 )  was adopted i n  House J o i n t  Resolut ion No. 1026. Pursuant t o  
House J o i n t  Resolut ion No. 1026, For ty-s ix th  General Assembly 
(1968). t h e  L e g i s l a t i v e  Council was d i r e c t e d  t o  appoint  a  commit-
tee t o  make a  thorough s tudy of a p p e l l a t e  ca se  load problems and 
poss ib le  s o l u t i o n s ,  inc lud ing ,  but  no t  l imi t ed  t o  t h e  following; 
(1 )  t h e  c r e a t i o n  of an in te rmedia te  cour t  e a l s ,  (2)  more 
ex tens ive  use of o u t s i d e  and r e t i r e d  changes i n  t h e  
p reva i l i ng  method of a p p e l l a t e  i n  t h e  
physical  f a c i l i t i e s  of t h e  Supreme Court. 

The mission of t h e  Committee on Appel la te  Courts was t h u s  
t o  t a k e  cognizance of t h e  backlog problem i n  t h e  Supreme Court 
of Colorado and at tempt  t o  a r r i v e  a t  a  workable and p o l i t i c a l l y  
f e a s i b l e  s o l u t i o n  t o  t h e  problem. 

A Look a t  t h e  Backloa Problem 

Cases f i l e d ,  I n  1950, 218 cases  were f i l e d  i n  t h e  Supreme 
Court. This  annual f i l i n g  r a t e  almost doubled by 1959 when 407 
cases  were f i l e d .  In 1967, t h e  number of ca ses  f i l e d  reached an 
a l l - t i m e  high of 639. The 639 cases  f i l e d  i n  1967 was 83  ( o r  15 
percent )  more than t h e  previous high of 556 i n  1966. More than  
twice a s  many cases  were f i l e d  i n  1967 a s  i n  1955. These f i g u r e s  
demonstrate t h a t  t h e  Supreme Court ' s  annual i n t ake  has increased 
s t e a d i l y  dur ing t h e  pas t  17 y e a r s a g  ( see  Table I.) 

In 1950, 167 cases  were pending before  t h e  court .  The 
number of pending cases  more than t r i p l e d  by 1960 when t h e r e  were 
548'. Of course ,  a l a r g e  proport ion of pending cases  a r e  no t  a t  
i s s u e  ( ready f o r  f i n a l  d i s p o s i t i o n )  ; however, t h e  proportion of 
pending cases  a t  issue has increased s t e a d i l y .  For example, i n  
1956 t h e r e  were 90 of t h e  201 cases  pending which were a t  i s s u e ,  
o r  45 percent ,7/  In  1960, t h e r e  were 318 of t h e  548 pending 
cases  a t  i s s u e ,  o r  58 percent.8/ I n  1967, t h e r e  were 521 of t h e  

The S t a t e  of t h e  Courts ,  Annual Report of t h e  Chief J u s t i c e  
' ~ t h e l ~ a ~ ~ u ~ r e m eCourt ( 1968) (submitted t o  t h e  Gen- 
e r a l  Assembly pursuant t o  37-11-2 ( 3 ) ,  C.R.S. 1963, as 
amended). ' 

I d ,  a t  p. 5. 
I/ J u d i c i a l  Adminis t ra t ion Colorado, Colorado Leg i s l a t ive  

Council.  Research ~ u b l i ' c a t i o n  No, 49, p. 98 ( ~ e c .  1960). 
g I b i d *  



TABLE J 

Cases Before the  Colorado Supreme Court 
1950 Through 1967 

year 

Cases 
Pending

Jan. 1 
Cases 
F i l ed  Tota l  

Number of 
Written 

Opinions 
Cases 

Closed 

a .  1,951 and 1952 combined. 



TABLE I 
(continued ) 

The 861 cases  pending a t  t h e  end of 1967 conois ted of 
t h e  fol lowingt  

Cases a t  I s sue  Awaiting Oral  
Argument 


Cases Ora l ly  Argued Awaiting 

Opinion 


Cases Submitted Without Oral  
Argument 


Opinions Announced Awaiting 

Action on Rehearing 


Cases Reopened 


Cases Reopened and a t  I s sue  


Cases a . t  I s sue  on Rehearing 


To ta l  Cases a t  Ioeue 


Caseo Not a t  I s s u e  


T o t a l  Cases Pending 


Source: J u d i c i a l  Adminietrat ion i n  Colorado, Colorado Le8i s l a -
m n c i l ,  Res. Pub. G.49, p. 100 ( ~ e c .196 );
and The S t a t q  of t e Courts ,  Annual Report of t h e  
Chief J u s t i c e  3 t e Colorado Supreme Court,  p. 5-a-
(Jan. 1968). 



861 pending cases  a t  i s s u e ,  o r  60 percent .q /  Thus t h e  propor t ion  
of c a s e s  a t  i s s u e  t o  t h e  t o t a l  number of cases  pending has  i n -  
creased from 45  percen t  i n  1950 t o  60 percent  i n  1967. 

I n  add i t i on ,  t h e  number of o r i g i n a l  proceedings has  a l s o  
increased .  I n  1955, only 12 o r i g i n a l  proceedings were f i l e d  i n  
t h e  Supreme Court .  By 1965, t h e  number of o r i g i n a l  proceedings 
f i l e d  i n  t h e  Court had grown t o  131. This  f a c t o r  i s  e s p e c i a l l y
s i g n i f i c a n t  because study and a c t i o n  on these  proceedings o f t en  
t a k e s  a s  much o r  more t ime th'an t h e  usual  a p p e l l a t e  cases . l0 /  

Case d i s p o s i t i o n s .  The Colorado Supreme Court disposed 
of more ca ses ,  588 i n  1967, than  i n  any previous  yea r  i n  t h e  
c o u r t ' s  h i s t o r y .  A t  t h e  same t ime ,  however, t h e  c o u r t ' s  i n t a k e  
of 639 cases  f i l e d  was a l s o  t h e  h ighes t  i n  t h e  c o u r t ' s  h i s t o r y .  
Of t h e  588 c a s e s  t h a t  were c lo sed ,  378 of t h e s e  were by w r i t t e n  
opinion.  The previous  high f o r  ca ses  c losed was 524 i n  1961, 
and t h e  f i ve -yea r  average,  1962 through 1966, was 419. The pre-  
v ious  high f o r  w r i t t e n  opinions  was 371 i n  1960, and t h e  f i v e -  
yea r  average,  1962 through 1966, was 2 5 1 . w  The number of 
ca ses  c losed has been l e s s  than  t h e  f i l i n g  r a t e  i n  each of t h e  
y e a r s  from 1950 through 1967, wi th  t h e  except ion of t h e  years  
1954, 1960 and 1961, when c a s e s  c losed  exceeded those  cases  
f i l e d .  ( s e e  Table I . )  

Severa l  reasons  a r e  a t t r i b u t a b l e  t o  t h e  c o u r t ' s  s i g n i f i -
c a n t  i n c r e a s e  i n  ca se  d i s p o s i t i o n s  i n  t h e  yea r s  1960 and 1961. 
F i r s t ,  a l l  judges f o r  t h e  f i r s t  t ime employed law c l e r k s  f o r  
r e sea rch  and a n a l y s i s  assignments. Appropr ia t ions  f o r  t h i s  pur- 
pose were made i n  1959,12/ Second, t h e  c o u r t  requ i red  o r a l  a r -
gument i n  a l l  ma t t e r s  except t hose  waived by t h e  cou r t .  I n  t h i s  
way t h e  a id  of cou s e l  was obta ined i n  t h e  p inpoin t ing  of i s s u e s  
and a u t h 0 r i t i e s . d  Th i rd ,  i n  e a r l y  1960 t h e  c o u r t  began c a l l -  
i n g  s e l e c t e d  d i s t r i c t  c o u r t  judges,  county c o u r t  judges and r e -  
t i r e d  Supreme Court judges t o  a s s i s t  it i n  op in ion  wr i t i ng .  
Senate  B i l l  No. 28 of t h e  1960 General  Assembly author ized t h e  
c o u r t  t o  pay expenses and supplemental remuneration t o  v i s i t i n g  
judges who perform t h e s e  s e rv i ces .  The v i s i t i n g  judges hear 
o r a l  argument, confer  w i th  t h e  c o u r t  wi thout  vo ice  o r  vo te  and 
prepare  op in ions  i n  l i n e  wi th  t h e  t e n t a t i v e  d e c i s i o n  of t h e  
cou r t .  The cou r t  t hen  reviews,  modif ies  a s  necessary,  and ap- 
proves t h e s e  op in ions  a s  p e r  curiam d e c i s i o n s  of t h e  cour t . l4 /  

9 The --- t h e  Cour t s ,  op. c i t .  sup~ r anote  5, a t  p. 6.S t a t e  of 

Id. a t  p. 4.
$ *bid. 

~ e ~ o r tt h e2/ m c i a l  Business  of Colorado Cour t s ,  Annual of 
J u d i c i a l  Adminis t ra tor .  P. 11 m. 



I n  1960 and 1961, approximately 70 opinions  were w r i t t e n  
by o u t s i d e  judges. One r e t i r e d  Supreme Court judge, 24 d i s t r i c t  
judges,  and f o u r  county cou r t  judges a s s i s t e d  t h e  c o u r t  i n  
1 9 6 0 . w  This  e x p l a i n s  why t h e  number of w r i t t e n  opinions i n  
1960 was high. 

During 1967, f o u r  r e t i r e d  judges and f o u r  a c t i v e  d i s t r i c t  
judges were assigned t o  a s s i s t  t h e  Supreme Court pursuant t o  
A r t i c l e  V I ,  Sec t ion  5 of t h e  Colorado Cons t i t u t i on .  These as-
signments r e s u l t e d  i n  20 w r i t t e n  opinions.  This  a s s i s t a n c e  was 
of cons iderab le  he lp  t o  t h e  cou r t  i n  achieving i t s  record pro- 
d u c t i v i t y  i n  1 9 6 7 . w  

Other  cons idera t ions .  To be considered a l s o  a r e  t h e  oth-  
e r  ma t t e r s  which t a k e  up a s i z a b l e  p o r t i o n  of t h e  c o u r t ' s  t ime,  
because t h e  growing volume of work i n  t h e  cou r t  i s  not  r e f l e c t e d  
e n t i r e l y  be case  f i l i n g s  and d i s p o s i t i o n s  and t h e  number of w r i t -
t e n  opinions .  These o t h e r  ma t t e r s  a r e  r eques t s  f o r  extensions  
of t ime,  motions t o  d i smiss ,  and s i m i l a r  paper work -- a l l  of 
which have t o  be rece ived ,  examined, stamped, l i s t e d  and s tud ied  
and then  o rde r s  i s sued  and t h e  papers  f i l e d ,  microfilmed, and 
s to red .lclf 

I n  1966, t h e  Supreme Court  received 1,668 r eques t s  f o r  ex- 
t ens ions  of t ime and 1,476 o t h e r  motions of v a r i o u s ' k i n d s  f o r  a 
t o t a l  of 3,144 i tems.  A s  s t a t i s t i c s  were not  kept  on these  mat- 
t e r s  p r i o r  t o  1965, a  comparison must neces sa r i l y  be l imi t ed ;  
however, t h e  i nc rease  of 1,198 o r  53.7 percent  over  t h e  1965 t o -  
t a l  of 2,046 i l l u s t r a t e s  t h e  increased  a c t i v i t y  i n  t h i s  area .  
I t  a l s o  demonstrates t h a t  delay bege ts  de lay ,  because it appears 
t h a t  t h e  more ca ses  t h a t  a r e  not  d isposed o f ,  t h e  more r eques t s  
t h a t  a r e  made t o  t h e  c o u r t  f o r  ex tens ions  of t ime and t h e  more 
motions t h a t  a r e  f i l e d  t o  dismiss .  I t  should be noted t h a t  t h e s e  
t o t a l s  do not inc lude  o rde r s  t r a n s f e r r i n g  t r i a l  judges and o t h e r  
admin i s t r a t i ve  a c t i o n s  taken  through t h e  o f f i c e  of t h e  J u d i c i a l  
~ d m i n i s t r a t 0 r . w  

It should a l s o  be remembered t h a t  i n  t h e  l a s t  15 years  
t h e  s t a t e  has  near ly  doubled t h e  number of t r i a l  c o u r t  judges. 
Th i s  i n c r e a s e  i n  t r i a l  c o u r t  judges has  r e s u l t e d  i n  an inc rease  
i n  t h e  number of d i s p o s i t i o n s  a t  t h e  t r i a l  c o u r t  l e v e l .  This  
i n c r e a s e ,  i n  t u r n ,  has  r e s u l t e d  i n  an inc rease  i n  t h e  number of 
c a s e s  coming t o  t h e  Supreme Court.  I n  t h e  meantime, t h e  Supreme 

J u d i c i a l  Administration& Colorado, op. c i t .  supra  note 7 .  

16/ The S t a t e  of t h e  Cour t s ,  Annual Report of t h e  Chief J u s t i c e  
~ t ~ l o r a ~ ~ u p r e m eCourt ,  p  . 6 (Jan.  1968). 



Court  h a s  had t o  do an adequate j ob  w i t h  t h e  same personne l  and 
s t r u c t u r e  which e x i s t e d  i n  1905. A s  i s  r e a d i l y  apparen t  from a  
look a t  t h e  f i g u r e s  i n  Table  I ,  t h e  c o u r t  has  no t  been a b l e  t o  
keep up w i th  t h e  number of c a s e s  f i l e d ,  t h u s  c r e a t i n g  a  backlog. 

Cons ide r a t i ons  r e l e v a n t  t o  w r i t t e n  op in ions .  Even i f  t h e  
number of w r i t t e n  op in ions  and c a s e  d i s p o s i t i o n s  con t i nue  a t  t h e  
a l l - t i m e  high r a t e  set  i n  1967, it does  no t  appear  t h a t  t h e  c o u r t  
w i l l  be a b l e  t o  reduce  t h e  backlog s u b s t a n t i a l l y  i n  t h e  f o r e s e e -  
a b l e  f u t u r e .  I n  t h i s  r ega rd  it i s  a p p r o p r i a t e  t o  ask.how many 
c a s e s  a  seven man a p p e l l a t e  c o u r t  can  be  expected t o  d i s p o s e  of 
annua l ly  by w r i t t e n  op in ions  c o n s i s t e n t  w i th  t h e  t ime  needed t o  
g i v e  p rope r  c o n s i d e r a t i o n  t o  impor tan t  m a t t e r s  and c o n s i s t e n t  
w i th  t h e  development.of  good c a s e  law. Var ious  op in ions  have 
been expressed on t h i s  s u b j e c t ,  bu t  g e n e r a l l y  an average of 50 
c a s e s  p e r  judge i s  probably  t h e  maximum, and 35 t o  40 c a s e s  i s  
cons ide r ed  a  more s a t i s f a c t o r y  t o t a l .  T h i s  means t h a t  t h e  c o u r t  
can be expected under  t h e  b e s t  of c i rcumstances  t o  d i s p o s e  of a 
maximum of 350 c a s e s  i n  any one y e a r  by w r i t t e n  o  i ion ,  and t h e  
t o t a l  %smore l i k e l y  t o  f a l l  between 225 and 275. !&' 

The w r i t t e n  op in ions  p e r  judge averages  c i t e d  above a r e  
gu ide  p o s t s  a t  b e s t ,  because t h e  number of w r i t t e n  op in ions  i n  
any g iven  pe r i od  w i l l  f l u c t u a t e  cons ide r ab ly  according t o  t h e  
t ype  of c a s e  be fo r e  t h e  c o u r t .  Many c a s e s  a r e  r e l a t i v e l y  minor 
and may be d i sposed  of i n  a  s h o r t  pe r i od  of time. O the r s  a r e  
ext remely  complicated and t e c h n i c a l  and may i nvo lve  s t a t u t o r y  
and/or c o n s t i t u t i o n a l  c o n s t r u c t i o n .  During a  pe r i od  when a  
l a r g e  p ropo r t i on  of t h e  c a s e s  b e f o r e  t h e  c o u r t  f a l l  i n  t h i s  l a t -
t e r  c a t ego ry ,  t h e  number of w r i t t e n  op in ions  w i l l  n a t u r a l l y  be 
fewer.  

While p roduc t i ons  expressed i n  t h e  number of w r i t t e n  opin-  
i o n s  and c a s e s  c l o s e d  i s  impor t an t ,  it i s  on ly  one f a c t o r  t o  be 
considered.  Because of t h e  impor tan t  m a t t e r s  coming before  t h e  
c o u r t  and t h e  e f f e c t  of t h e  c o u r t ' s  d e c i s i o n s  on Colorado law, 
t h e r e  should be s u f f i c i e n t  t ime  f o r  c o n s i d e r a t i o n  of t h e s e  mat- 
t e r s  and f o r  each member t o  review c a r e f u l l y  t h e  op in ions  w r i t -
t e n  by h i s  co l l e agues .  For t h i s  r eason ,  t h e  op in ion  ha s  been 
expressed t h a t  only  t h e  most impor tan t  c a s e s  should come be fo r e  
t h e  Supreme Cour t ,  and t h e  c o u r t  should  have t h e  r i g h t  t o  d e t e r -  
mine whether  it wishes  t o  review less impor tan t  c a se s .  Cons i s t -
e n t  w i t h  t h i s  p o i n t  of view i s  t h e  p o s i t i o n  t h a t  i f  on ly  t h e  
most impor tant  c a s e s  a r e  cons ide red ,  t h e n  t h e  average  number of 
op in ions  w r i t t e n  annua l ly  p e r  judge should be from 25 t o  30. 

19/ 	 T h i s  d i s c u s s i o n  and t h e  fo l l owing  d i s c u s s i o n  i s  based upon 
a 1963 L e g i s l a t i v e  Counci l  s t a f f  memorandum t o  t h e  Leg i s la -  
t i v e  Counci l  Committee on Amendment No. 1 on t h e  s u b j e c t  of 
a p p e l l a t e  procedure  and t h e  need f o r  an i n t e r m e d i a t e  c o u r t  
of appeals .  



Dispos i t i ons  wi thout  w r i t t e n  o ~ i n i o n .  Judging from t h e  
exper ience each year  from 1960 through 1967, an annual average 
of 167 cases  a r e  c losed  without  w r i t t e n  opinions.  Therefore 
t h e  c o u r t  may be expected t o  d i spose  of a t o t a l  number of ca ses  
annually of 392 t o  517 cases .  A s  long a s  t h e  f i l i n g  r a t e  con- 
t i n u e s  t o  exceed t h i s  maximum, no reduc t ion  i n  t h e  number of 
c a s e s  pending can be an t i c ipa t ed .  I n  f a c t ,  t h e  number of pend- 
ing  c a s e s  can be expected t o  increase .  

Delay from i s s u e  t o  d i s p o s i t i o n .  I n  1960 t h e  L e g i s l a t i v e  
Council Committee on J u d i c i a l  Adminis t ra t ion conducted a docket 
a n a l y s i s  of ca ses  f i l e d  i n  t h e  Supreme Court i n  1959 t o  d e t e r -  
mine t h e  kind of ca ses  and t h e  o r i g i n  of cases  before  t h e  cour t .  

. 	 The a n a l y s i s  a l s o  sought t o  determine t h e  delay i n  t h e  cour t .  
It was demonstrated t h a t  t h e  average de lay  between t h e  t ime a 
ca se  became a t  i s s u e  before  t h e  Supreme Court and was disposed 
of was 20 months. Half of t h e  cases  were disposed of more quick-
l y  and ha l f  took longer .  A t  t h e  t ime t h e  a n a l y s i s  was made, 
September 1959, t h e r e  were 311 pending cases  a t  i s s u e  before  t h e  
cour t .  Of t hese  ca ses ,  t h e  e a r l i e s t  had come of i s s u e  i n  t h e  
t h i r d  q u a r t e r  of 1957. Only 2 1  cases ,  l e s s  than seven percen t ,  
were a t  i s s u e  p r i o r  t o  1958, and almost ha l f  of t h e  311 cases  
became a t  i s s u e  i n  1958.20/ Th i s  informat ion i s  shown i n  Table 
T T  

Time laq  -- f i l i n q  t o  i s s u e ,  Another f a c t o r  i n  t h e  de lay  
i n  d i s p o s i t i o n  of ca ses  before  t h e  Supreme Court i s  t h e  leng th  
of t ime it t a k e s  f o r  ca ses  t o  be ready f o r  t r i a l  ( a t  i s s u e ) .  A t  
t h e  time t h e  1959 a n a l y s i s  was made, ha l f  of t h e  ca ses  took more 
than  5.2 months from f i l i n g  t o  i s s u e ,  with t h e  average f o r  a l l  
c a se s ,  6.3 months. For ty-e igh t  c a s e s  o r  15.4 percen t  of t h e  t o -  
t a l  took t h r e e  months o r  l e s s  from f i l i n g  t o  i s s u e ;  144 cases  o r  
46.3 percen t  took from t h r e e  t o  s i x  months; 106 cases  o r  34 per-  
c e n t  took from s i x  t o  12 months; and only 13 cases  o r  4.2 percent
took more than one year .  Of t hese  l a t t e r  13, t h r e e  ca ses  took 
two yea r s  o r  rhore from f i l i n g  u n t i l  i s s u e . 9  

When t h e  de lay  from f i l i n g  t o  i s s u e  i s  added t o  t h e  t ime 
from i s s u e  t o  d i s p o s i t i o n ,  i t  shows t h a t  t h e  average case  d i s -  
posed of by t h e  Supreme Court by . the e of 1959 had probably 
been f i l e d  25 t o  26 months previously.--/ 94 

Presen t  delay.  The committee d i r e c t e d  t h a t  a s i m i l a r  
a n a l  sis be made of t h e  Supreme Court docket i n  an at tempt t o  
d i s c1ose  t h e  p re sen t  delay.  An a n a l y s i s  was thus  made of t h e  

J u d i c i a l  Adminis t ra t ion i n  Colorado, Colorado L e g i s l a t i v e  
Council .  Research P u b l i c a t i o n  No. 49,  p. 102 ( ~ e c .  1960). 
Id .  a t  p. 104 

J I b i d .  
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c i v i l  c r imina l  and workmen's compensation c a s e s  a t  i s s u e  and 
awai t ing o ra l  argument i n  t h e  c o u r t  a s  of June 1, 1968. This  
a n a l y s i s  determined t h e  time l apse  from t h e  d a t e  a ca se  becomes 
a t  i s s u e  u n t i l  t h e  d a t e  it i s  o r a l l y  argued. The median t ime 
from i s s u e  d a t e  t o  o r a l  argument i s  10 months i n  c i v i l  cases ,  
s i x  months i n  c r imina l  cases ,  and one month i n  workmen's compen-
s a t i o n  cases .  Th i s  informat ion i s  s e t  f o r t h  i n  Tables  111, I V ,  
and V. 

The committee a l s o  determined t h a t  t h e  average leng th  of 
t ime from t h e  d a t e  a ca se  i s  f i l e d  u n t i l  it becomes a t  i s s u e  i s  
approximately s i x  t o  e i g h t  months. I n  o t h e r  words, s i x  t o  e i g h t  
months precede the  d a t e  t h e  c a s e  becomes a t  i s s u e .  It was noted 
t h a t  t h e  c o u r t  o f t e n  g r a n t s  ex tens ions  of t ime wi th in  which t h e  
a t t o r n e y s  must f i l e  t h e i r  b r i e f s .  A l l  ex tens ions  of t ime,  of 
course ,  i nc rease  t h e  l eng th  of t ime from f i l i n g  t o  i s s u e  da te .  
The average leng th  of t ime from o r a l  argument t o  f i n a l  dec i s ion  
i s  approximately two months. Th i s  means t h a t  t h e r e  i s  a l a p s e  
of approximately 18 t o  20 months from t h e  f i l i n g  d a t e  t o  t h e  
d a t e  of f i n a l  d i s p o s i t i o n ;  some l i t i g a n t s  now'have t o  wai t  f o r  
a per iod  of approximately two yea r s  before  a f i n a l  dec i s ion  i s  
reached i n  t h e i r  case.  

Table 111 

Workmen's Compensation Cases a t  I s sue  
Awaiting Ora l  Argument 

Colorado Supreme Court ,  

As of June 1, 1968 


Time a t  I s sue  

6 mo. 

5 

4 

3 

2 

1 

0 

T o t a l  6 

Median 1 mo. 



Table I V  

Criminal Cases a t  Issue Awaiting 
Oral Argument 

Colorado Supreme Court, 

As of June 1, 1968 


T i m e  a.t Issue No. 
9 mo. 3 

8 10 

7 9 

6 6 

5 6 

4 5 

3 4 

2 4 

1 6 

0 3 

Total 56 

Median 6 mo. 

Percent  

5.4% 


17.9 


16.1 


10.7 


10.7 


8.9 


7.1 


7.1 


10.7 


5 04 


100.0% 




Table V 

C i v i l  C8rer a t  I r rue  AtmStZng Orrl  Argument. -
Worado Supreme Court, Aa of June 1, 1968 

Breach 
Contract 

A l l  
Qth.rm' 

Total 380 99.9Xb 

M L n  10 mo. 10 ao. 

a. 
b. 

Doer not include Yktlawn'r Cwp.nution. 
Doea not e q w l  1- kcaure of  rounding. 



Comparison with  Other S t a t e g  

That a s e r i o u s  backlog problem e x i s t s  i n  t h e  Colorado 
Supreme Court i s  demonstrated by t h e  above da ta .  I t  may be r e l -  
evant a t  t h i s  po in t  t o  ask how t h e  record i n  Colorado compares 
wi th  t h e  record i n  o t h e r  states.  An a n a l y s i s  conducted by t h e  
O f f i c e  of J u d i c i a l  Administrat ion shows t h a t  i n  1967 t h e  Colora- 
do Supreme Court had one of t h e  b e s t  records  i n  t h e  count 7,
both i n  t h e  number of ca ses  c losed and i n  t h e  number of w r  t t e n  
opinions .  Table V I  shows t h e  number of j u s t i c e s ,  appeals  ac- 
cepted,  and t h e  number of w r i t t e n  opinions  i n  1967 f o r  t h e  30 
s t a t e s  which do not  have an in te rmedia te  a p p e l l a t e  cour t .  Only
Kentucky, with t h e  equiva len t  of 11 j u s t i c e s ,  exceeded Colorado 
i n  t h e  number of w r i t t e n  opinions ,  and only Kentucky and Wash- 
i n g t o n  exceeded Colorado i n  t h e  number of appeals accepted. 

Table V I  

S t a t e s  Without In te rmedia te  Appel la te  Courts  

Number of J u s t i c e s ,  Appeals Accepted, and 


Wri t ten  Opinions i n  1967* 


Wri t ten 
No. of Appeals Wri t ten Opinions-S t a t e  J u s t i c e s  Accepted Opinions P e r  J u s t i c e a  

Alaska 
Arkansas 

COLORADO 

Connecticut  
Delaware 
Hawaii 
Idaho 
Iowa 
Kansas 
Kentuckyc
Maine 
Massachusetts 
Minnesota 
Miss i s s ipp i
Montana 
Nebraska 
Nevada 
New Hampshire 
North Dakota 
Oregon
Rhode I s l a n d  
South Caro l ina  
South Dakota 



Table  V I  	(cont inued)  
Wri t t en  

No. 	 of Appeals Wri t t en  Opinions-S t a t e  J u s t i c e s  Accepted Opinions P e r  J u s t i c e a  

Utah 5 
Vermont 5 
V i r g i n i a  7 
Washington 9 
West V i r g i n i a  5 
Wisconsin 7 
Wyoming 4 

MEAN 
MEDIAN 

*This t a b l e  was t aken  from a  memorandum "An In te rmedia te  Appel- 
l a t e  Court :  A Proposa l  and A l t e r n a t i v e , "  prepared a t  t h e  r eques t  
of t h e  L e g i s l a t i v e  Council  Committee on Appel la te  Courts ,  pre-
sen ted  by t h e  Colorado Supreme Cour t ,  Aug. 30,  1968. 

a. 	 Computed f o r  a c t u a l  number of j u s t i c e s ,  even though s e v e r a l  
s t a t e s  ( i n c l u d i n g  co lorado)  had some a s s i s t a n c e  from r e t i r e d  
and t r i a l  cou r t  judges. 

b. 	 Computed f o r  f i v e  j u s t i c e s ;  t h e  s i x t h  j u s t i c e  has  adminis t ra-  
t i v e  d u t i e s  only.  

c .  	 Seven j u s t i c e s  and f o u r  f u l l - t i m e  commissioners. 

SOURCE: 	 Workload of S t a t e  Cour t s  of Las t  Resor t  - 1965-67, a  
compila t ion prepared f o r  R e  Conference of Chief Jus -  
t i c e s ,  The Council  of S t a t e  Governments, Chicago, 11-
l i n o i s  1967. 

A Look a t  t h e  Fu ture  

Without reform of some type  t o  ea se  t h e  con t inu ing  back- 
log  of ca se s  i n  t h e  Supreme Cour t ,  it i s  a n t i c i p a t e d  t h a t  by 
1980 t h e  backlog w i l l  be a t  almost 3,800 cases .  The a n t i c i p a t e d  
backlog by 1980 i s  based upon a  p r o j e c t i o n  of t h e  annual  f i l i n g  
r a t e  us ing  p a s t  popula t ion-case  f i l i n g  r a t i o s  and popula t ion  pro- 
j e c t i o n s .  Th is  p r o j e c t i o n  was made by Mrs. Winifred Lewis, Jud i -
c i a l  Department S t a t i s t i c a l  Analyst .  The assumption was made 
t h a t  t h e  c o u r t  would c l o s e  550 c a s e s  p e r  y e a r ,  which means t h a t  
t h e  c o u r t  would have t o  w r i t e  approximately 325-335 opinions.  
Th is  assumption i s  very  o p t i m i s t i c ,  bu t  even i f  t h e  c o u r t  could 
c l o s e  an average of 550 ca se s  p e r  year ,  t h e  backlog a s  of t h e  
end of 1980 i s  es t imated  a t  almost 3,800 cases .  ( s e e  Table VII.) 

The t ime l a g  between i s s u e  and o r a l  argument i n  c i v i l  

c a se s  i n  1980 i s  es t imated  a t  between 5 and 5.5 years .  I n  o t h e r  

words, it would t a k e  more t han  s i x  y e a r s  from f i l i n g  t o  termina- 

t i o n  f o r  a case  on t h e  c i v i l  docket .  




Table VII 


Estimated Annual Number of Cases F i led  and Backlog, 
Colorado Supreme Court ,  1968-198W 

New Cases Cases Yearly 
Year- Fi l ed  Closed Remainder Backloq 

a. A s  of December 31, 1967. 

*This t a b l e  was taken from a memorandum nAn I n t e r -  
mediate Appel la te  Court: A Proposal  and Alterna-  
t i ~ e , ~prepared a t  t h e  r eques t  of t h e  Leg i s l a t ive  
Council Committee on Appel la te  Cour ts ,  presented 
by t h e  Colorado Supreme Court ,  Aug. 30, 1968. 



SUPREME COURT DOQ(ET ANALYSIS 

In t roduct ion  

A t  t h e  request of t he  committee, t he  J u d i c i a l  Administra- 
t o r ,  with t he  ass i s t ance  and cooperation of t he  Legis la t ive  Coun- 
c i l  s t a f f ,  was d i rec ted  t o  conduct an analys is  of t he  Supreme 
Court docket. The committee believed t h a t  such an analys is  would 
be he lpful  i n  point ing toward what kind of ac t ion  i s  necessary t o  
solve the  backlog problem. I n  terms of t he  possible  c rea t ion  of 
an intermediate cour t  a s  a so lu t ion  t o  the  backlo problem, such 
an analys is  was f e l t  necessary i n  order  t o  determ 4 ne t h e  s i z e  of 
t h e  caseload t h a t  could be expected i n  such an intermediate court. 
It was f e l t  t h a t  t he  analys is  might a l so  suggest severa l  appro- 
p r i a t e  ways i n  which t h e  intermediate  cour t  could be s t ructured 
and organized. The analys is  thus  prepared was primari ly concerned 
with t h e  kinds of cases f i l e d  i n  t he  Colorado Supreme Court and 
t h e  o r i g in  of these  cases. 

Period covered and da ta  base. Cases f i l e d  i n  t he  Supreme 
Court i n  1966 and 1967 were t*sed as  t h e  da ta  base f o r  t h e  anal- 
rs is ,  regardless  of t h e  current  s t a t u s  o r  p r i o r  d i spos i t ion  of 
hose cases.  I t  was f e l t  t h a t  an examination of cases f i l e d  

would provide a more accurate  analys is  of t h e  types and o r i g in  of 
cases than would pending cases,  because t h e  composition of t he  
l a t t e r  i s  affected by t he  advancement of c e r t a i n  kinds of cases 
on t h e  docket (e.g. , criminal and workmen's compensation). Orig-
i n a l  proceedings, including d i s c ip l i na ry  act ions,  f i l e d  i n  1966 
and 1967 were excluded, leaving 922 cases  during t h e  two-year 
period which were brought on w r i t  of e r r o r  o r  n th ree  instances 
(county court  cases) by w r i t  of ce r t io ra r i .232 
O r i q i n  of Cases F i l .  

The o r i q in  of cases f i l e d  i n  t he  Colorado Supreme Court 
i n  1966 and 1967 i s  presented i n  Tables V I I I  and I X .  Table V I I I  
shows t h i s  information b a s t r a i g h t  numerical l i s t i n g  of judi-
c i a l  d i s t r i c t s .  Jud ic ia1d i s t r i c t s  have been grouped geograph- 
i c a l l y  i n  Table I X .  A j ud i c i a l  d i s t r i c t  boundary map has been 
included ( ~ i g u r eA) t o  i den t i f y  t h e  counties  i n  each d i s t r i c t . 24 /  

Table I X  shows t h a t  71 percent of t h e  cases  came from t h e  
Denver metropolitan area ,  with 44 percent being from Denver ' i t -  
s e l f .  Table I X  shows t h a t  6.2 percent of t h e  cases  came from t h e  

'23 upreme Court Uocket Analysis, Memorandum from S t a t e  Court 
idmin i s t ra to r ,  p. 1 (-June 6 ,  1968). 

24/ Ib id .  
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Table VIII 

Origin of Cases Fi led  
Colorado Supreme Court 

By Jud i c i a l  D i s t r i c t  1966-6Ta 

Jud i c i a l  D i s t r i c t  No. Pct. 

1stb 	 84 
2ndc 	 405 

il5 t h  
6 t h  	 11 
7 t h  	 18 
8 t h  	 24 
9 th  	 11 
10th 31  
11th 15 
12th 9 

lith 	 14' 
1 t h  	 2 

14 
4 
42 
78 

4l$ 
9 
6 

a .  	 Writs of e r r o r  only, does not include o r ig ina l  
proceedings, and d i s c ip l i na ry  proceedings. 

b. 	 Includes one county court  case ( ~ i l p i n ) .  
c. 	 Includes 24 Superior Court, 11 Probate Court, 

2  Juvenile  Court. 
d. 	 Includes one county court case ( ~ r a p a h o e ) .  



Table LX 

Origin of Cases Filed, Colorado Supreme Court 
By Region and Jud ic i a l  D i s t r i c t  

Region and D i s t r i c t  

Denver Metro 
1st 
2nd 

lith1 t h  
20th 

Total  

North E a s t  
8 t h  
13th 
19th 

Total  

Western slopea 
5th 

6 t h  

7 t h  

9 th  

12th 

14th 

21st 

22nd 


Total  

South Eastern 
3rd 

10th 

15th 

16th 

Total  

Central 
7 

11th 
Total  

-No. 

84 9 - 1 s  
406 44.0 
42 4.6 

4.8Z fi 8.5 

v% nx 

7.7 
1.6 
9.3 


a. Includes San Juan Basin and San Luis Valley. 





Northeast  reg ion  of t h e  s t a t e ,  7.6 percen t  from t h e  Western Slope,  
5.9 pe rcen t  from t h e  Southeas t  r eg ion  and 9.3 percen t  from t h e  
C e n t r a l  r eg ion  of t h e  s t a t e .  

The 1959 docket  a n a l y s i s  d i s c l o s e d  t h a t  87.5 percen t  of 
t h e  c a s e s  o r i g i n a t e d  i n  t h e  d i s t r i c t  c o u r t s ,  and almost n ine  per-  
cen t  of t h e  ca ses  o r i g i n a t e d  i n  t h e  county cou r t s .  Almost f o u r  
pe rcen t  of t h e  c a s e s  were o r i g i n a l  proceedings.  I n  1959, 35 per-
cen t  of t h e  ca ses  f i l e d  o r i g i n a t e d  from t h e  Denver d i s t r i c t ,  a s  
compared wi th  44 pe rcen t  i n  1966 and 1967. Table  X shows t h e  
source  and type  of c a s e s  f i l e d  i n  t h e  Supreme Court  i n  1959 and 
i s  included so t h a t  t h i s  informat ion may be compared w i t h  i n f o r -
mation i n  Tables  V I I I  and I X  from t h e  1966-1967 docket  ana lys i s .  

O r i a i n  of c a s e s  i n  r e l a t i o n  t o  c r e a t i o n  of i n t e rmed ia t e  
-*c o u r t  Assuming t h a t  an in t e rmed ia t e  a p p e l l a t e  c o u r t  i s  t o  be 
c r ea t ed ;  it can r e a d i l y  be seen from Tables  V I I I  and I X  t h a t  it 
would not  be a  simple m a t t e r - t o  d i v i d e  t h e  s t a t e  geographica l ly ,  
Because 44 pe rcen t  of a l l  c a s e s  f i l e d  dur ing  1966 and 1967 were 
generated from t h e  Denver d i s t r i c t  and 7 1  pe rcen t  came from t h e  
Denver met ropol i t an  a r e a  ( i nc lud ing  ~ o u l d e r )  , it would be d i f f i -  , 

c u l t  t o  equa l i ze  c a s e  l oads  and t r a v e l  t ime i f  two o r  more d i v i -  
s ions  o r  c i r c u i t s  a r e  considered.  

It was suggested t h a t  one p o s s i b l e  d i v i s i o n  might be be- . 
tween t h e  2nd, 1 7 t h ,  and 1 8 t h  j u d i c i a l  d i s t r i c t s  (57.1 percen t )  
and t h e  r e s t  of t h e  s t a t e .  Under t h i s  d i v i s i o n  cons iderab le  time 
would be requi red  i n  t r a v e l  i n  t h e  second c i r c u i t  t o  cover 42.9 
percen t  of t h e  ca se  load.  I f  t h r e e  d i v i s i o n s  a r e  considered,  it 
appears  th&t t h e  Denver ca se  load would have t o  be d iv ided  i n  
some way between two of  them, and perhaps,  t h e  met ropol i t an  a r ea  
d iv ided  among a l l  t h r e e  so  t a t  t h e  d i v i s i o n  would be a  p i e  shape 
with  Denver i n  t h e  middle.25 3 

Types o f '  Cases F i l e d  

The kinds  of c a s e s  f i l e d  i n  t h e  Colorado Supreme Court a r e  
analyzed i n  Tables  X I ,  X I I ,  and XIII. Table ,XI shows t h e  number 
of c a s e s  by major t ype  and j u d i c i a l  d i s t r i c t  of o r i g i n .  During 
1966 and 1967, c r imina l  c a s e s  accounted f o r  23  percen t  of t h e  
f i l i n g s ,  exc lus ive  of o r i g i n a l  proceedings.  The next  l a r g e s t  
category was a d m i n i s t r a t i v e  (agency) review and l o c a l  government 
ca ses ,  13.3 pe rcen t ,  fol lowed by persona l  i n j u r y  (9.7 percen t )  
and money demand (9.3 ~ e r c e n t )  . 

15/ Id .  a t  p. 5. 



Table X 


Source and Type of Cases Docketed i n  Supreme Court During 1959 


Met ro~o l i t an  D i s t r i c t  Courts 

1st D i s t .  

2nd D i s t .  

4 t h  D i s t .  Colorado Springs) 

8 t h  D i s t .  Boulder, Greeley, 


For t  Col l ins)  
10th D i s t .  . Pueblo ) 
17th D i s t .  Brighton ) 
18th  D i s t .  L i t t l e t o n )  

Total-Metro. Dists. 

Non-Metropolif an 

District Courts 


I 
h)

F 3rd D i s t .  
I 5th  D i s t .  


6 th  D i s t .  

7 th  D i s t .  

9 th  D i s t .  


11th D i s t .  

12th D i s t .  

13th D i s t .  

14th D i s t .  

15th D i s t .  

16th D i s t .  


Total-Non-Metro. Dists. 

D i s t r i c t  Court Total  
County & Superior Courts 
Other - Original

Tota l  f o r  S t a t e  

Cases A ~ ~ e a l e d  
Orig. 	 % of 

Civik Cr im .  Proc. -Total  -T o t a l  

23 4 2 29 

113 21 10  144 


16 4 0 20 


27 3 5 35 

9 9 0  18  

7  0  2  9  


17 3 6 	 26 

212 44 25 281 69.0 

46 26 4 	 76 18.5 

258 70 29 357 87.5 
34 0 0 34 8.6 
0  0  16  16 3 m 9  

292 70 45 407 100.0 

a. ,Writs of e r r o r  from denia ls  of habeas corpus from s t a t e  peni tent iary.  
Source: 	 Judic ia l  Business qf Colorado Courts, 1959, Annual Report of J u d i c i a l  Adminis- 

t r a t o r .  



Table XI 

Cases F i l ed  i n  Colorado Supreme Court /

By J u d i c i a l  D i s t r i c t  and Major Type 
I 1966 - 67 

J u d i c i a l  D i s t r i c t s  -T o t a l  

m j o r  Type of Case -- No. s.1st 2nda 3rd 4th 5 t h  6 t h  7 t h  8 t h  9 t h  10th  11th  12th 13th  14 th  15th  16th  17th 18th 19th  20th' 21s t  22nd 

3 12 1 1 1  1 	 2 2 4 2 
11 	 31 3 1 1 1 6 1 1 1 5 1 0 3  28
6 	 4 6 1 2 1 2 1 4 2 2 34 3.7

8 1 1 1  
2

l 
1 2 

P 
2 32 3 

3
3 17 

8 1 
5 
6 

1 
2 Ed 13.3 

2 	 1 1 1  22 2.'. t 
2	 2 1 2 1 1  5 4 3 1 46 5.0 

2 1 1 2 3 1 10  1.1 
2 1 1  1: 	2 2 1 % I:;

2 	 1 1  4 -4 
1 	 1 2 .2 

1	 4 1 1 1 1  9 1.0 
4 2 6 .7 

3 1 1 5 .5 
7 1 1 g 1.0 

1 3 1 1 6 
2 10 3 1 1 1  	 2 1 2 

.2 	 1 1 
1 1 	 2 .2 

12 114 2 16 4 2 3 2 1 1 5 5 2 1 1  8 5 5 9 4 1 2 1 2 2 . 0  
15 70 1 0 1 2 6 3 2 5 7 2 1 2 16 18 2 7 1 2 172 13.6 
1 1  	 1 3 .3 

h)
PJ 
I 	 Tota l  84406 6 71 4 11 1.8 24 11 31 15 9 14 2 14 4 42 78 l g  44 g 6 922100.W 

a. 	 Includes Probate, Juvenile, and Superior Courts 
Includes contested divorces, property sett lement,  alimony, c h i l d  support and custody. 
A l l  personal in ju ry  actions, such a s  motor vehicle accidents,  malpractioe s u i t s  e tc .  
Includes q u i e t  t i t l e s ,  condemnations, mechanics l i ens ,  boundary questions,  e t c .  
Includes workmen's camp., ~nemplo~mentcomp., P.U.C. orders and r a t e  decisions,  l i quor  anG beer  l icenses ,  zoning, annexations,  bank c h a r t e r s ,  
specia l  d i s t r i c t  formation and e l ec t ions ,  e tc .  
Includes contracts,  promissory notes, a t t o r n e y 8 s  fees,  e to .  
Includes a l l  damage cases, not covered i n  p e n o n a l  inJUrY and breach of contract  ( o r  otherwise iden t i f i ed ) ,  such a s  proper ty  &Rage. f a l s e  
a r re s t ,  l i b e l ,  etc.  
Forcible e n t r y  and detainer 
A l l  probate matters 
A l l  juvenile cases 
A l l  mental hea l th  cases 
A l l  cr iminal  cases 
Includes cases f o r  which case f i l e s  not avai lable  f o r  iden t i f i ca t ion ,  contempt proceedings, par tnership  accounting, receivership ,  s tockho lde r s8  
der ivat ive  s u i t s ,  and other  cases not c l a s s i f i e d  above. 



Approximately 19 percen t  of t h e  ca ses  were i n  t h e  " o t h e r  
or not i d e n t i f i e d "  category.  Approximately one-half of t h e  cases  
shown i n  t h i s  category were c i v i l  c a se s  f o r  which t h e  f i l e s  were 
not  r e a d i l y  a v a i l a b l e ,  i . e . ,  they  were e i t h e r  checked ou t  o r  i n -  
complete ( a c t i v e  cases )  o r  i n  t h e  a r ch ives  (c losed  c a s e s ) .  I f  
t h i s  category i s  apport ioned according t o  t h e  d i s t r i b u t i o n  shown 
i n  Table  X I ,  agency and l o c a l  government c a s e s  would be almost 
15 percen t  of t h e  t o t a l  number f i l e d ;  persona l  i n j u r y ,  11 per-
cen t ;  and money demand, 10 percen t .  

For comparative purposes,  t h e  1959 docket  a n a l y s i s  d i s -  
c l ased  t h a t  money demand c a s e s  c o n s t i t u t e d  t h e  g r e a t e s t  percent-  
age of c a s e s  f i l e d  (16 pe rcen t ) .  Thi r ty -n ine  o r  12.5 percen t  
were pe lrsonal  i n j u r y  c a s e s ,  a s  comparea wi th  9.7 pe rcen t  i n  1966- 
1967. Cases involving l o c a l  governmental u n i t s  t o t a l e d  24 c a s e s  
o r  almost e i g h t  pe rcen t ,  a s  compared wi th  almost 13.3 percen t  i n  
1966-1967. I n  1959, p rope r ty ,  p roba te ,  and domestic r e l a t i o n s  
ca ses  each accounted f o r  more than  s i x  percen t  of t h e  t o t a l .  
( s e e  Table  11.) 

Do l l a r  amounts. Considerable  committee i n t e r e s t  has been 
i n d i c a t e d  i n  t h e  monetary va lue  of ca ses  f i l e d  i n  t h e  Colorado 
Supreme Court.  Accordingly, t h e  amounts involved were analyzed
f o r  f o u r  d i f f e r e n t  k inds  of c a s e s  (pe r sona l  i n j u r y ,  money demand, 
breach of c o n t r a c t ,  and o t h e r  damages) i n  Table X I I .  

Table  X I 1  i n d i c a t e s  t h a t  55 percen t  of a l l  c a se s  i n  t h e s e  
f o u r  c a t e g o r i e s  f i l e d  i n  1966 and 1967 involved $10,000 o r  l e s s .  
Th i s  f i g u r e  should be used wi th  c a u t i o n ,  however, because a num- 
b e r  of c a s e s  i n  t h e  '#not  i d e n t i f i e d N  ca tegory  a r e  l i k e l y  t o  have 
involved more than  $10,000 i n i t i a l l y ,  even i f  t h e  amount was not 
an i s s u e  i n  t h e  appeal .  Therefore ,  t h e  55 percen t  f i g u r e  may be 
i n f l a t e d .26/ 

eqency and l o c a l  qovernment ca ses .  Because t h e  category 
of a d m i n i s t r a t i v e  (agency) review and l o c a l  government c a s e s  ac- 
counted f o r  more than  1 3 - p e r c e n t  of  a l l  t h e  c a s e s  f i l e d  i n  1966 
and 1967 ( t h e  second l a r g e s t  c a t e g o r y ) ,  a s epa ra t e  a n a l y s i s  was 
made of t h i s  category.  This  a n a l y s i s  i s  contained i n  Table X I I I .  
Workmen's compensation c a s e s  accounted f o r  t h e  l a r g e s t  propor- 
t i o n  i n  t h i s  ca tegory ,  39 pe rcen t ,  fol lowed by l i q u o r  and beer  
l i c e n s e s  (11.4 ~ e r c e n t )  , and P u b l i c  U t i l i t i e s  Commission cases  
(10.6 pe rcen t ) .  A l toge the r ,  workmen's compensation, unemployment 
compensation, and P.U.C. c a s e s  comprised s l i g h t l y  more t h a n  55 
pe rcen t  of t h e  agency and l o c a l  government c a s e s e w  

9 3  upreme Court Docket Analys i s ,  Memorandum from S t a t e  Court 
i d m i n i s t r a t o r ,  p. 5 (June 6 ,  1968). 

27J Ibid. 




Dollar Aaount; Cams Filed 
Colorado Supnme Court, 196647 

Not 1ndlcat.d 

Under $1,000 

$1,00032,500 

$ 2 * ~ 1 5 5 , O o  

$5,0001510 ,m 
s10,0001)13,m 

$ 1 3 * 0 0 0 4 ~ , m  

$23,000-S35,QOO 

s35,000-s30,m 

$50,0004100,000 

Over S100,OOO 

Total 

Includes a l l  damage cares m t  covered i n  personal injury and broach of contract (or  othenrise identified) such as  property dmrge, f a l s e  
JI arrest. l ibe l .  etc. 

Uther  mount not indicated o r  not an issue i n  the case. 
d Total doer not oqual 100%because of toundlng. 



Table XIII 


State Agency and Local Goverment Cases 

Filed in the Colorado Supreme Court, 1966-67 


Workmen's Comoensation 


Unemployment Compensation 


Public Utilities Commission 


Liquor and Beer Licenses 


Taxation and Assessment 


Civil Service af 


Bank Charters 


Zoning Ordinances and Orders 


Agency Orders and Regulations 


Bond Elections 


Annexation 


Municipal Ordinances 


Other 


Total 


Percent 


48 39.0 


10.6 


11.4 


aJ Includes both state and local. 


5.7 



County Court  Appeals 

Appeals from t h e  county c o u r t  p r e s e n t l y  l i e  t o  t h e  d i s -  
t r i c t  c o u r t ,  wi th  f u r t h e r  review p o s s i b l e  upon w r i t  of c e r t i o r a -  
ri t o  t h e  Supreme, Court .  It was f e l t  t h a t  informat ion concern- 
i n g  county cou r t  appea ls  should be a v a i l a b l e  t o  t h e  committee i n  
c a s e  i t  determined t o  e s t a b l i s h  an in t e rmed ia t e  a p p e l l a t e  cour t .  
I n  determining t h e  j u r i s d i c t i o n ,  of an in t e rmed ia t e  a  p e l l a t e  
c o u r t  (should one be recommended), cons ide ra t ion  p e r  Raps should 
be given t o  changing county c o u r t  a p p e l l a t e  procedure,  s o  t h a t  
county c o u r t  appeals  would l i e  t o  t h e  i n t e rmed ia t e  c o u r t  r a t h e r  
t han  t h e  d i s t r i c t  cou r t .  It was f e l t  by some t h a t  t h i s  procedure 
might poss ib ly  h e l p  e l i m i n a t e  any d i v e r s i t y  which e x i s t s  between 
d i s t r i c t s  i n  cons t ru ing  t h e  v a l i d i t y  of county cou r t  p r a c t i c e s ,  
such a s  t h e  v e r i f i c a t i o n  of t r a f f i c  t i c k e t s .  

The q u a n t i t a t i v e  impact of t h i s  p o s s i b i l i t y  can be seen 
from Table  XIV. The propor t ion  of  county cou r t  appeals  from 
each a rea  v a r i e s  somewhat from t h e  d i s t r i b u t i o n  shown i n  Table 
X I  f o r  appeals  t o  t h e  Supreme Court ,  but  t h e  d i f f e r e n c e s  a r e  
s l i g h t .  I n  o t h e r  words, t h e  a d d i t i o n  of count 
an in t e rmed ia t e  c o u r t  of appeals  ca se  load wou 
e f f e c t  on t h e  geographic d i s t r i b u t i o n  of 

Admini s t r a - t i v e  Review and Local Government Cases 

Another p o s s i b i l i t y  i n  des ign ing  t h e  j u r i s d i c t i o n  of an 
in t e rmed ia t e  a p p e l l a t e  c o u r t  (should one be recomended) might 
be t o  have the-  i n i t i a l  review of workmen's compensation, unem-
ployment compensation, and s i m i l a r  c a s e s  made by t h e  intermedi-  
a t e  c o u r t  r a t h e r  than  t h e  d i s t r i c t  c o u r t ,  a s  p re sen t ly  provided 
by law. Severa l  o t h e r  j u r i s d i c t i o n s  with an in t e rmed ia t e  c o u r t  
fo l low t h i s  procedure. With r e s p e c t  t o  workmen's compensation 
c a s e s ,  some s t a t e s  g r a n t  d i r e c t - a p p e a l  only t o  t h e  h ighes t  c o u r t  
( ~ e wJ e r s e y ) ,  whi le  o t h e r s  v e s t  a p p e l l a t e  j u r i s d i c t i o n  i n  t h i s  
c l a s s  of c a s e s  i n  both t h e  i n t e rmed ia t e  and h i g h e s t  a p p e l l a t e  
cou r t s .  I n  New Mexico and North Caro l ina ,  appeal  a s  of r i g h t  
l i e s  t o  t h e  i n t e rmed ia t e  c o u r t  t o  review d e c i s i o n s  of  workmen's 
compensation cases .  I n  New Mexico, t h e  Supreme Court  may review 
by c e r t i o r a r i  t h e  d e c i s i o n  of t h e  i n t e rmed ia t e  c o u r t  i n  a  work- 
men's compensation c a s e ,  but  i n  North Caro l ina  no appeal  from 
t h e  d e c i s i o n  of t h e  c o u r t  i s  allowed t o  t h e  Supreme Court.  I n  
Arizona, F lo r ida ,  and Pennsylvania,  t h e  i n t e rmed ia t e  c o u r t  has  
j u r i s d i c t i o n  t o  i s s u e  writs of c e r t i o r a r i  t o  review awards of 
workmen1s compensation. 

2 3  Id .  a t  p. 9. 
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Table XIV  

County Court Appeals Fi led in District Court, 1967 

By Region and Jud i c i a l  District 


Region and D i s t r i c t  

Denver Metro 
1st 
2nd 
17th 
18th 
20th 

Total  

North East 
8 th  
13th 
19th 

Tota l  

Western slopea 
5th 
6 th  
7 t h  
9 th  
12th 

14th 

21st 

22nd 


Total  

South Eastern 
3r d  
10th 
15th 
16th 

Total  

Central 
4 th  
11th 

Tota l  

Grand Total  

-No. -Pct  . 

221 100. lb 

a. Includes San Juan Basin & San L u i s  Valley. 
b. Does not equal 100 percent because of rounding. 



Table  XV i s  inc luded  t o  demonstrate t h e  p o s s i b l e  impact 
of t h e  a d d i t i o n  of t h e s e  m a t t e r s  t o  an in t e rmed ia t e  a p p e l l a t e  
c o u r t ,  should one be e s t a b l i s h e d .  Table  XV d i v i d e s  agency re-
view and l o c a l  government c a s e s  i n t o  t h r e e  c a t e g o r i e s  and i s  
de r ived  from informat ion  suppl ied  t o  t h e  J u d i c i a l  Administra- 
t o r t s  O f f i c e  under t h e  d i s t r i c t  c o u r t  s t a t i s t i c a l  r e p o r t i n g  
system. The t h r e e  c a t e g o r i e s  a r e  workmen's compensation, o t h e r  
a d m i n i s t r a t i v e  review cases ,  and l o c a l  government. The l a s t  
ca tegory  i s  not r e a l l y  important  f o r  t h i s  purpose, because most 
l o c a l  government a c t i o n s  (annexat ion,  i nco rpo ra t ion ,  e tc . )  must 
s t a r t  i n  t h e  t r i a l  cour t .  I t  i s  included only t o  show a  com- 
p a r i s o n  with  t h e  a d m i n i s t r a t i v e  review cases .  

Table  XV shows t h a t  t h e r e  were 108 workmen's compensa-
t i o n  c a s e s  f i l e d  i n  t h e  d i s t r i c t  c o u r t s  i n  1967. Table X I 1 1  
shows t h a t  t h e r e  were 48 workmen's compensation c a s e s  f i l e d  i n  
t h e  Supreme Court i n  t h e  y e a r s  1966 and 1967. Assuming t h a t  
h a l f  of t h e s e  (24) were f i l e d  i n  1967, it means t h a t  approxi- 
mately 25 percen t  of t h e  workmen's compensation c a s e s  f i l e d  i n  
t h e  d i s t r i c t  c o u r t s  a r e  coming t o  t h e  Supreme Court  f o r  review 
(24 of 108 cases ) .  

A s  more t han  90 percen t  of t h e  workmen's compensation and 
o t h e r  admin i s t r a t i ve  review c a s e s  a r e  f i l e d  i n  t h e  Denver metro- 
p o l i t a n  a r e a  (more than  50 pe rcen t  i n  ~ e n v e r ) ,  i n c l u s i o n  i n  t h e  
i n t e rmed ia t e  c o u r t  c a s e  load of t h e s e  c a s e s  would f u r t h e r  un -
e q u a l i z e  t h e  o t e n t i a l  c a s e  load between Denver and t h e  r e s t  of 
t h e  s t a t e .  TRi s  i s  impor tan t  t o  keep i n  mind i f  an i n t e rmed ia t e  
c o u r t  i s  e s t a b l i s h e d  and i f  t h e  c o u r t  i s  t o  s i t  i n  geographical  
subd iv i s ions  of t h e  s t a t e .  



Table XV 

Agency Review and Local Government Cases 
Fi led in D i s t r i c t  Court, 1967 

By Region and Jud i c i a l  D i s t r i c t  

Workmen s Other Admin . Local 
Review Government-pegion and D i s t r i c t  - No.- Pct.  No.- Pet.-

Denver Metro 
1st 5 6.6s 3 4.2% 
2nd 60 5 . 6  38 50.0 15 20.8 
17th 1 1 . 3  2 2.8 
18th 41 38.0 14 18.4 
20th 3 

Tota.1 

North East 
8th 

Western slopea 
7 9.7 

6 th  1 9 1 1.4 
7 th  1 9 1 1.4 
9 th  4 5.5 
12th 1 -9  1 1.3 3 4.2 
14th 2 2.8 
21st 4 5.5 
22nd 

3 
-

1 -Total  2.7 1-3 22 30.5 

Total  
NO.PC~. 

South Eastern 
-r-6- 3 4.2 3 1.2 

l o t h  1 9 3 3.9 2 2.8 6 2.3 
15th 
16th 

Tota l  

Centra.1 
rCth 

11th 
Tot8.1 

Grand Total  108 99.gb 76 gg.gb 72 100.00 256 100. C 

a. Includes San Juan B a s i n  and San L u i s  Valley. 
b. Does not equal 100 percent because of rounding. 



ALTERNATIVE APPROACHES I N  COLORADO , 

I n t r o d u c t i o n  

J u d i c i a l  r e f o r m e r s  f o r  many y e a r s  have sought  f o r  s o l u -  
t i o n s  t o  overcome t h e  d e l a y  i n  t h e  c o u r t s  from t h e  backlog of 
c a s e s ,  C u r r e n t  approaches  and means t h a t  have been t r i e d  a r e  
many and v a r i e d ,  The judges  themse lves  have been s h i f t e d  abou t ,  
have  been added t o  a p p e l l a t e  benches,  have been d i v i d e d  i n t o  
p a n e l s ,  have been a s s i s t e d  by c o u r t  commissioners  and have been 
r e s t r i c t e d  i n  t h e  c a s e s  t h e y  cou ld  h e a r .  Temporary "stop-gap" 
measures des igned  t o  overcome c o u r t  c o n g e s t i o n  sugges ted  by re-
fo rmers  i n c l u d e  a s s i g n i n g  of c o u r t  commissioners  t o  a i d  appe l -  
l a t e  judges ,  employing l a w  c l e r k s  t o  a s s i s t  i n  l e g a l  r e s e a r c h ,  
u s i n g  Bar A s s o c i a t i o n  members t o  f u n c t i o n  a s  p a r t - t i m e  a r b i t r a -
t o r s  and r e f e r e e s .  I n  a d d i t i o n ,  t h e r e  a r e  t h o s e  who s u g g e s t  
s o l u t i o n s  t o  c o u r t  c o n g e s t i o n  which t e n d  t o  r educe  t h e  amount of 
j u d i c i a l  time s p e n t  o n  c a s e s .  These measures i n c l u d e  a p p e a l a b l e  
c a s e s  th rough  c e r t i o r a r i ,  w r i t s  of e r r o r  o r  c e r t i f i c a t i o n  from 
t h e  lower  c o u r t s ,  and r e d u c i n g  t h e  number of w r i t t e n  o p i n i o n s  
through memorandum and p e r  curiam o p i n i o n s .  

I n  h a n d l i n g  e x c e s s i v e  c a s e  l o a d s ,  many s t a t e s  have found 
t h a t  t h e i r  f i r s t  b a s i c  need h a s  been t o  r e c r u i t  a d d i t i o n a l  qua l -  
i f i e d  a p p e l l a t e  judges .  It was found t h a t  any workable s o l u t i o n  
must i n  some way p r o v i d e  f o r  more judges.  Adding judges  t o  t h e  
h i g h  c o u r t  h a s  been done th rough  t h e  s e l e c t i o n  of new judges  and/ 
o r  by f o l l o w i n g  a  s i m i l a r  p a t t e r n  executed  by Colorado i n  1960 
where in  d i s t r i c t  c o u r t  and r e t i r e d  supreme c o u r t  judges  were 
t e m p o r a r i l y  c a l l e d  back i n t o  s e r v i c e  t o  h e l p  reduce  t h e  c a s e  load  
on t h e  Supreme Cour t  1 e v e l . w  

A l l  of t h e s e  measures have been t r i e d  i n  an a t t empt  t o  
b r i n g  b a l a n c e  and a  semblance of o r d e r  t o  a p p e l l a t e  procedure .  
Yet  no one of t h e s e  methods seems t o  b e  t h e  panacea which w i l l  
t o t a l l y  a l l e v i a t e  t h e  problem. While a l l  of t h e s e  methods a i d  
and a s s i s t  i n  overcoming c o u r t  c o n g e s t i o n  and d e l a y ,  it i s  gen-
e r a l l y  f e l t  t h a t  none a r e  s u f f i c i e n t  measures i n  themse lves  t o  
be  s o l e l y  r e l i e d  upon. 

F robab ly  t h e  most c o n t r o v e r s i a l  of a l l  approaches  t r i e d  
h a s  been t h e  c r e a t i o n  of an  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  system. 
Many of t h o s e  s t a t e s  which have used some of t h e  "stop-gap" mea-
s u r e s  mentioned above s t i l l  exper ienced  e x c e s s i v e  c a s e  l o a d s .  
A s  a r e s u l t  many of them t u r n e d  t o  t h e  i n t e r m e d i a t e  a p p e l l a t e  
c o u r t  system a s  a  more permanent and l o n g  l a s t i n g  s o l u t i o n  t o  
t h e i r  c o u r t  problems. There  a r e  c u r r e n t l y  20 s t a t e s  which u s e  
one form o r  a n o t h e r  of t h e  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  system. 

Brown, S o l u t i o n s  f o r  t h e  Backlog of  t h e  Su reme Cour t  of Col- 
o rado ,  36 Univ. of Colo. L. Rev. 554 (1964P . 
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Approaches i n  Colorado. There i s  no reason  t o  b e l i e v e  
t h a t  Colorado 's  c u r r e n t  r a t e  of popu l a t i on  and economic growth 
w i l l  d imin i sh  app rec i ab ly  i n  t h e  nea r  f u t u r e ,  r a t h e r  it appears  
t h a t  t h e  converse  i s  more l i k e l y .  Consequently,  a  cont inued i n -  
c r e a s e  i n  new m a t t e r s  coming b e f o r e  t h e  Supreme Cour t  can be 
a n t i c i p a t e d .  When t h e  f i l i n g  r a t e  t r e n d  over  t h e  p a s t  s e v e r a l  
y e a r s  i s  p r o j e c t e d  i n t o  t h e  f u t u r e ,  it i s  e s t ima t ed  t h a t  t h e  
number of c a s e s  f i l e d  annua l ly  w i l l  approach 700 by 1970 and w i l l  
be  approximately 940 by 1980. By 1970 t h e  back log ' o f  c a s e s  i n  
t h e  Supreme Cour t  i s  e s t ima t ed  t o  be 1,168.  By 1980 t h e  backlog 
w i l l  approach 3,792 c a s e s .  ( s e e  Tab le  VII . )  Thus, it i s  becom-
i n g  more and more e v i d e n t  from t h e  con t i nu ing  i n c r e a s e  i n  t h e  
annual  f i l i n g  r a t e  t h a t  a d d i t i o n a l  s t e p s  a r e  necessa ry  t o  cope 
w i th  t h e  backlog problem. 

There  have been s e v e r a l  a l t e r n a t i v e  s o l u t i o n s  proposed 
and cons ide red  by v a r i o u s  s tudy  committees and groups  t o  e a s e  
t h e  burden upon t h e  c o u r t  caused by t h e  cont inued h igh  f i l i n g  
r a t e .  The Committee on A p p e l l a t e  Cou r t s  a l s o  cons ide red  t h e s e  
sugges ted  p roposa l s  i n  an a t t empt  t o  a r r i v e  a t  a  workable so lu -  
t i o n  t o  t h e  problem. These a l t e r n a t i v e s  a r e :  ( 1 )  i n c r e a s e  t h e  
number of Supreme Cour t  judges  from seven t o  n ine ;  ( 2 )  more ex-
t e n s i v e  u se  of r e t i r e d  and o u t s i d e  judges ;  (3) some l i m i t a t i o n s  
on t h e  r i g h t  of appea l ;  (4 )  a Supreme Cour t  Commissioner p l a n ,  
such a s  t h e  one used i n  Kentuck ; (5) improvement i n  t h e  i n t e r -  
n a l  e f f i c i e n c y  of t h e  c o u r t ;  ( 6 r  c r e a t i o n  of a s e p a r a t e  Cr imina l  
Cour t  of Appeals;  and ( 7 )  t h e  c r e a t i o n  of an i n t e r m e d i a t e  c o u r t  
of appea l s .  

I n c r e a s e  i n  t h e  Number of  Supreme Cour t  J u s t i c e s  

The 1959 L e g i s l a t i v e  Counci l  Committee on J u d i c i a l  Admin- 
i s t r a t i o n  cons ide red  i n c r e a s  ng t h e  number of Supreme Cour t  
judges from seven t o  nine.& It  was f e l t  t h a t  t h i s  i n c r e a s e  
would a l l o w  t h e  c o u r t  t o  s i t  i n  t h r e e  depar tments  i n s t e a d  of  two 
( a s  a t  p r e s e n t ) ,  and t h u s  i n c r e a s e  t h e  c o u r t ' s  p r o d u c t i v i t y .  
The i d e a  was r e j e c t e d  a s  a shor t - t e rm means of p rov id ing  a s s i s t -  
ance t o  t h e  c o u r t ,  p a r t i a l l y  because  it would have requ i red .  a  
c o n s t i t u t i o n a l  amendment. Consequent ly ,  it would have been a t  
l e a s t  1961, and p o s s i b l y  1963, b e f o r e  t h e  a d d i t i o n a l  judges 
could  be appointed .  I n  a d d i t i o n ,  t h e  i d e a  was opposed by some 
on t h e  grounds t h a t  t h e  nine-member c o u r t  would be cumbersome 
and would so  compl ica te  a d m i n i s t r a t i o n  and p rocedure  t h a t  t h e  
e f f i c i e n c y  of t h e  c o u r t  would no t  be improved. 

Even though t h i s  p roposa l  was r e j e c t e d  a s  an  immediate 
method of a s s i s t i n g  t h e  c o u r t  i n  1959, t h e  committee inc luded  a. . 

3 	J u d i c i a l ~d- Colorado,  Colorado L e g i s l a t i v e  
Counc l l ,  Research P u b l i c a t i o n  No. 49, p. x i  ( ~ e c .  1960).  



p o s s i b l e  f u t u r e  i n c r e a s e  i n  t h e  number of Supreme Court  jud e s  
i n  i t s  proposed c o n s t i t u t i o n a l  amendment (~mendment No. 1, P962) 
t o  t h e  j u d i c i a l  a r t i c l e .  This  amendment was adopted i n  1962. 
S e c t i o n  5 of t h e  j u d i c i a l  a r t i c l e  ( ~ r t i c l e  VI) i n  p a r t  provides  
t h e  following: "Upon r eques t  of t h e  supreme c o u r t ,  t h e  number 
of j u s t i c e s  may be increased  t o  no more than  nine  members when- 
ever  two-thi rds  of t h e  members of each house of t h e  General  A s -
sembly concur t he re in . "  Th i s  p rov i s ion  was included a s  a  poss i -  
b l e  s o l u t i o n  t o  problems which might a r i s e  i n  t h e  f u t u r e  from 
increased  case  loads .  To avoid any p o s s i b i l i t y  o r  suggest ion of 
c o u r t  packing on t h e  p a r t  of t h e  General  Assembly, such inc rease  
would be p o s s i b l e  only i f  requested by t h e  cou r t  i t s e l f .  

I t  i s  argued on t h e  one hand t h a t  i n c r e a s i n g  t h e  number 
of judges would prec lude  t h e  n e c e s s i t y  of c r e a t i n g  an interme- 
d i a t e  a p p e l l a t e  c o u r t  t o  handle t h e  increased  case  load.  On t h e  
o t h e r  hand, it i s  argued that .  a  nine-member cou r t  would be t oo  
unwieldy and would not  i n c r e a s e  t h e  c o u r t ' s  product ion appreci-  
ab ly ,  because each member would be requi red  t o  review t h e  opin- 
i o n s  of e i g h t  o t h e r  j u s t i c e s  i n s t e a d  of s i x  a s  a t  p r e sen t .  
Consequently, t h e  e x t r a  t ime involved i n  such a  review might 
o f f s e t  o r  a t  l e a s t  minimize t h e  i n c r e a s e  i n  t h e  number of w r i t -
t e n  opinions  which might be expected from t h e  a d d i t i o n  of two 
j u s t i c e s .  

Only f o u r  s t a t e s  ( ~ o w a ,  Oklahoma, Texas, and washington) 
c u r r e n t l y  have nine-member Supreme Courts ;  most s t a t e s  of Colo- 
r ado ' s  s i z e  have Supreme Courts  with e i t h e r  f i v e  o r  seven mem- 
be r s .  None of t h e s e  s t a t e s ,  however, have a f i l i n g  r a t e  a s  
g r e a t  a s  Colorado's .  

Because of t h e  c o n s t i t u t i o n a l  p rov i s ion ,  t h e  p o s s i b i l i t y  
of adding two j u s t i c e s  cannot be considered by t h e  General A s -
sembly un le s s  t h e  cou r t  so  r eques t s .  However, t h e r e  appears t o  
be some r e s i s t e n c e  wi th in  t h e  c o u r t  t o  such an inc rease .  This  
r e s i s t a n c e  i s  based upon t h e  p ropos i t i on  t h a t  an i n c r e a s e  i n  t h e  
s i z e  of t h e  Court ,  whi le  it would provide more judges t o  w r i t e  
op in ions ,  would a l s o  provoke more d i scuss ion ,  disagreement and 
d i v e r s i t y  w i th in  t h e  c o u r t ,  t h u s  causing a  s u b s t a n t i a l  reduc t ion  
i n  ne t  g a i n  of j u d i c i a l  time. 

The only hope f o r  a s o l u t i o n  t o  t h e  problem along t h e s e  
l i n e s  i s  by an i n c r e a s e  i n  t h e  s i z e  of t h e  cou r t  t o  nine members, 
coupled with a  p r a c t i c e  of s i t t i n g  i n  three-man departments. This  
was t h e  recommendation of t h e  1959 L e g i s l a t i v e  Council Committee 
on J u d i c i a l  Adminis t ra t ion.  Severa l  s t a t e s ,  inc lud ing  Colorado, 
p r e s e n t l y  have t h e i r  h i g h e s t  c o u r t s  s i t t i n g  i n  d i v i s i o n s .  Gener-
a l l y ,  t h e r e  a r e  t h r e e  judges t o  each d i v i s i o n  who make t h e  dec i -  
s i o n s ,  bu t  cons ide ra t ions  by t h e  whole bench a r e  i n f r equen t ly  r e -
quired.  Proponents of t h i s  system claim it saves  time and mone 
and i s  f a r  l e s s  complicated than  i n s t i t u t i n g  an a d d i t i o n a l  appe 1-
l a t e  l e v e l .  Those who f a v o r  d i v i s i o n a l  s i t t i n g  a l s o  p o i n t  ou t  
t h a t  under normal cond i t i ons  each judge would not be requi red  t o  



make an i n v e s t i g a t i o n . o f  a l l  cases coming before  t h e  c o u r t ,  and 
t h u s  fewer judges would normally be r equ i r ed  t o  p a r t i c i p a t e .  

The c r i t i c i s m  of s i t t i n g  i n  d i v i s i o n s  o r  departments of 
t h r e e  has  many f a c e t s .  One obvious concern i s  t h e  l i k l i h o o d  of 
c o n f l i c t i n g  op in ions  from t h e  d i f f e r e n t  d i v i s i o n s .  With t h e  
cou r t  seated i n  d i v i s i o n s ,  t h e r e  seems t o  be no s i n g l e  au tho r i -  
t a t i v e  determiner  of t h e  law which would seem t o  make uniformity  
of law impossible.  Another c r i t i c i s m  i s  t h e  f a c t  t h a t  a l l  t h r e e  
judges would probably have t o  concur i n  o r d e r  t o  render  a judg-
ment. Thus, any d i s s e n t  would r e q u i r e  a reargument, wi th  a con-
sequent waste of j u d i c i a l  time. Another c r i t i c i s m  i s  t h a t  t h e r e  
i s  t o o  much " luck of t h e  draw" involved i n  which judges s i t  on 
which cases .  I f  t h e  d i v i s i o n s  a r e  permanent t h e  r e s u l t ,  i n  e f -  
f e c t ,  could be two o r  t h r e e  supreme cour t s .  F i n a l l y ,  t h e r e  i s  a 
f e e l i n g  t h a t  a  Supreme Court should s i t  en banc a s  much a s  pos- 
s i b l e .  

A s  i n d i c a t e d  above, t h e r e  a r e  some advantages t o  an i n -  
c r e a s e  i n  t h e  s i z e  of t h e  cou r t  t o  n ine  members, provided t h a t  
it i s  coupled with a  p r a c t i c e  of s i t t i n g  i n  t h r e e  departments of 
t h r e e  judges each. For  whatever reasons ,  however, t h e  cou r t  has  
n o t  chosen t o  r eques t  an i n c r e a s e  i n  t h e  s i z e  of t h e  cou r t .  For 
t h i s  reason,  and because it was f e l t  by t h e  committee t h a t  i n -  
c r eas ing  t h e  c o u r t  t o  n ine  members would provide an excess ive  
and unwieldy number, t h i s  s o l u t i o n  appeared t o  t h e  committee t o  
be i m p r a c t i c a l  and probably i n e f f e c t i v e .  

Use of Outs ide  Judqes t o  Assist t h e  Supreme Court  

The use  of o u t s i d e  judges was f i r s t  advocated by members 
of t h e  c o u r t  i n  1960 a s  a temporary expedient  t o  reduce t h e  num-
b e r  of pending cases .  The L e g i s l a t i v e  Council Committee on Ju-  
d i c i a l  Adminis t ra t ion u l t i m a t e l y  adopted t h i s  proposal  a s  being 
t h e  b e s t  of s e v e r a l  a l t e r n a t i v e s  considered by it. I t  decided 
t h a t  t h e  immediate need t o  reduce t h e  ca ses  pending before  t h e  
Supreme Court outweighed t h e  p roposa l ' s  drawbacks. Thus i n  1960, 
t h e  General  Assembly appropr ia ted  $15,000 t o  t h e  c o u r t  t o  be ex-
pended t o  pay honorariums and expenses t o  judges a s s i s t i n g  t h e  
cour t .  During 1960 and e a r l y  1961, o u t s i d e  judges accounted f o r  
approximately 70 w r i t t e n  opinions .  

A t  t h e  t ime t h e  proposal  was adopted t h e r e  were some r e s -  
e r v a t i o n s  expressed by some committee members and o the r s .  Oppo-
s i t i o n  was based upon t h e  fo l lowing  t h r e e  reasons:  

1) Opinions would be w r i t t e n  by judges who d id  not  par -  
t i c i p a t e  i n  making t h e  dec i s ion .  

2) There was a  p o s s i b i l i t y  t h a t  a backlog could develop 
i n  t h e  c o u r t s  of t h o s e  d i s t r i c t  judges c a l l e d  up t o  a s s i s t  t h e  
Supreme Court.  



3) There was a question a s  t o  whether it was des i rab le  
t o  have such a  c lose  r e l a t i o n s h i p  between a c t i v e  t r i a l  cour t  
judges and the  h ighes t  appe l l a t e  court .  

Because of these  reserva t ions  t h e  court  was ca re fu l  t o  
avoid t h e  p o s s i b i l i t y  of backlogs developing a t  t h e  t r i a l  court  
l e v e l  by not i n v i t i n g  t r i a l  judges t o  a s s i s t  t h e  court  unless  
they could provide ass i s t ance  without jeopardizing t h e i r  own 
dockets. 

During 1967, f o u r  r e t i r e d  judges and four  a c t i v e  d i s t r i c t  
judges were assigned t o  a s s i s t  t h e  court .  These assignments r e -  
su l ted  i n  20 wr i t t en  opinions. This  a s s i s t ance  was of consider-
able  he lp  t o  t h e  cour t  i n  achieving i t s  record product ivi ty  i n  
1967. 

I t  was noted by t h e  committee t h a t  Chief J u s t i c e  Moore 
w i l l  r e t i r e  t h e  second Tuesday i n  January, 1969, and w i l l  be 
ava i l ab le  t o  a s s i s t  t h e  cour t  a f t e r  h i s  re t i rement ,  i f  neces-
sary. I n  addi t ion  t o  t h e  a s s i s t ance  of Chief J u s t i c e  Moore a f -  
t e r  re t i rement ,  it was noted t h a t  J u s t i c e  Edward Day w i l l  a l s o  
soon r e t i r e  and t h a t  h i s  a s s i s t ance  could be ant ic ipa ted .  How-
ever ,  even with t h e  a s s i s t ance  of Chief J u s t i c e  Moore and Jus-  
t i c e  Day and o the r  d i s t r i c t  cour t  judges, it i s  ant ic ipa ted  t h a t  
t h e  cour t  s t i l l  w i l l  not be ab le  t o  keep up with t h e  case load. 

This  program of using a c t i v e  d i s t r i c t  cour t  judges and 
r e t i r e d  Supreme Court judges was f i r s t  adopted as  a temporary
solu t ion  t o  t h e  immediate backlog problem i n  1960 and received 
l e g i s l a t i v e  approval on t h a t  bas is .  A t  p resent ,  t he  committee 
agreed t h a t  t h e  use of ou t s ide  judges t o  a s s i s t  t h e  court  i s  
simply not fac ing  t h e  problem. They a re  what t h e i r  name implies,  
a  temporary expedient. The committee concluded t h a t  t h e  need i s  
f o r  a  more permanent s o l u t i o n  t o  t h e  problems caused by t h e  i n -
creased f i l i n g  r a t e ,  which i s  no longer viewed a s  a  temporary 
condition.  Any s o l u t i o n  t o  t h e  problem of appe l l a t e  congestion 
should look t o  a  gradual phasing out  of temporary so lu t ions ,  
r a t h e r  than an increase ,  a s  permanent so lu t ions  replace  tempor- 
ary expedients.31/ Therefore,  t h e  committee concluded t h a t  t h e  
v i s i t i n g  judges' program i s  not a s a t i s f a c t o r y  long term solu- 
t ion .  

Pro tempore judse system. A t  t h e  Ju ly  26, 1968 meeting, 
t h e  committee heard from M r .  William M. Lowry, Clerk of t h e  Su- 
preme Court of Washington, who explained t o  t h e  committee t h e  
operat ion of t h e  pro tempore judge system i n  t h e  s t a t e  of Wash- 

oyle ,  B a t t l e  of t h e  Backlog i n  t h e  Supreme Court, 33 Rocky
i o u n t a i n  Law Review 494 (June 1961). 



ing ton .  Th i s  system was c r e a t e d  i n  1962 when a  c o n s t i t u t i o n a l  
amendment was adopted and implemented by l e g i s l a t i o n  i n  1963 
which empowered a  m a j o r i t y  of t h e  r e g u l a r  members of t h e  Supreme 
Cour t  t o  a u t h o r i z e  judges  o r  r e t i r e d  judges of c o u r t s  of record  
t o  s e r v e  t emporar i ly  i n  t h e  Supreme Court .  Under t h i s  system 
t h e  judge p r o  tempore h a s  t h e  same power and a u t h o r i t y  a s  a  judge 
of t h e  Supreme Cour t ,  except  h e  i s  n o t  al lowed t o  f u n c t i o n  on 
op in ions  w r i t t e n  by members of a  department of t h e  c o u r t  of which 
he  was n o t  a  member, d i d  n o t  h e a r  o r a l  argument, o r  d i d  no t  par-  
t i c i p a t e  i n  depar tmenta l  confe rence  d i s cus s ion  of t h e  case .  Not 
more than  one judge p ro  tempore i s  t o  s i t  wi th  a  department a t  
any one time. A judge p r o  tempore w r i t e s  op in ions  f o r  t h e  c o u r t  
t h a t  have been ass igned  t o  him and when t h e s e  op in ions  become 
t h e  op in ion  of t h e  c o u r t  t hey  a r e  pub l i shed  i n  r e g u l a r  form, ex-
c e p t  t h a t  a r e f e r e n c e  symbol i s  p l aced  a f t e r  t h e  name of t h e  p ro  
tempore judge, d i r e c t i n g  a t t e  t i o n  t o  t h e  f a c t  t h a t  he  i s  serv-
i n g  a s  a  judge p ro  tempore.$ 

I t  was r e p o r t e d  by M r .  Lowry t h a t  t h e  p ro  tempore judge 
system .was commenced i n  1963 and t h a t  maximum u s e  h a s  been made 
of it s i n c e  1965. While t h e  a d d i t i o n a l  manpower of t h e  p r o  tem- 
pore  judge system h a s  been enormously h e l p f u l ,  i n c r e a s i n g  t h e  
number of decided c a s e s  by approximately 90 p e r  yea r ,  it h a s  n o t  
been capab l e  of stemming t h e  growth of t h e  backlog. M r .  Lowry 
r epo r t ed  t h a t  t h e  average t ime r e q u i r e d  f o r  t h e  r e g u l a r  judges 
t o  w r i t e  an opinion i s  1 2  days  wh i l e  t h e  average t ime  r equ i r ed  
f o r  a  p r o  tempore judge i s  8.4 days. One l i m i t a t i o n  on t h e  u s e  
of a c t i v e  judges i s  t h a t  t h e y  cannot  h e a r  appea l s  from t h e i r  own 
d i s t r i c t s .  With r e s p e c t  t o  c o s t ,  M r .  Lowry r epo r t ed  t h a t  it 
averages  o u t  t o  a  c o s t  of $672.18 p e r  c a s e  f o r  t h e  p ro  tempore 
judges. 

M r .  Lowry r e p o r t e d  t h a t  t h r e e  of  t h e  r e g u l a r  members of 
t h e  Supreme Cour t  f e e l  t h a t  t h e  u s e  of  p r o  tempore judges r e s u l t s  
i n  a l oosenes s  i n  t h e  d e f i n i t i o n  and c l a r i f i c a t i o n  of i s sues ,  
More r e v i s i o n s  of op in ions  a r e  r e q u i r e d  f o r  op in ions  wFi t t en  by 
p r o  tempore judges (3.03 pe rcen t )  a s  compared wi th  op in ions  w r i t -
t e n  by r e g u l a r  judges (2.9 p e r c e n t ) .  I n  add i t i on ,  M r .  Lowry re-
po r t ed  t h a t  t h e  Cour t  Repo r t e r  h a s  s t a t e d  t h a t  t h e  op in ions  of 
t h e  p ro  tempore judges a r e  more d i f f i c u l t  t o  headnote  because 
t hey  u s u a l l y  l a ck  exper ience  i n  op in ion  w r i t i n g  .& 
L i m i t a t i o n s  on t h e  Riqh t  of Appeal 

Changes i n  t h e  p r e v a i l i n g  method of a p p e l l a t e  review, o r  
r e s t r i c t i o n s  on t h e  r i g h t  of appeal  t o  t h e  Supreme Cour t ,  have 
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a l s o  been suggested a s  methods f o r  c u r t a i l i n g  t h e  number of 
cases  f i l e d  i n  t h e  Colorado Supreme Court .  There a r e  two gener- 
a l  methods of c u t t i n g  down t h e  inpu t  of appeals by r e s t r i c t i n g  
t h e  r i g h t  of appeal .  The f i r s t  i s  by inc reas ing  t h e  j u r i s d i c -  
t i o n a l  limits, o r  by making c e r t a i n  types  of ca ses  non-appeal- 
ab l e ,  A system of pe rmi t t i ng  a t  l e a s t  one appeal ,  however, i s  
deeply ingrained i n  t h e  Colorado j u d i c i a l  system, a s  i n  t h e  
American procedure gene ra l ly .  I n  almost no j u r i s d i c t i o n  has it 
been found acceptab le  t o  e l imina te  t h e  r i g h t  of appeal  i n  c e r -  
t a i n  types  of cases .  

It was a l s o  suggested t h a t  a monetary l i m i t  could be 
placed on cases  appealed t o  t h e  Supreme Court.  For example, it 
could be provided t h a t  ca ses  wherein t h e  amount i n  controversy 
was l e s s  than $20,000 a r e  not appealable.  I t  was f e l t ,  however, 
t h a t  it i s  t h e  i s s u e s  of law i n  t h e  case  which a r e  important  and 
n o t  necessa r i ly  t h e  d o l l a r  amount. A monetary l i m i t  on t h e  
amount involved i n  an appeal  not  only would e l imina te  t oo  few 
appeals  t o  make any g r e a t  d i f f e r e n c e ,  bu t  would probably e l imi-  
n a t e  t h e  wrong ones. It i s  most unusual f o r  a $2,500 case  t o  be 
appealed, un less  t h e r e  i s  an important  l e g a l  quest ion involved,  
j u s t i f y i n g  cons ide ra t ion  by t h e  Supreme Court;  a $25,000 case ,  
on t h e  o t h e r  hand, i s  l i k e l y  t o  be appealed simply because of 
t h e  amount involved,  i r r e s p e c t i v e  of t h e  importance of t h e  ques- 
t i o n s  involved. 

The o t h e r  way of e l imina t ing  appeals  i s  by permi t t ing  d i s -  
c r e t i o n a r y  review of a t  l e a s t  c e r t a i n  types  of ca ses ,  a s  i n  t h e  
c e r t i o r a r i  p r a c t i c e  of t h e  United S t a t e s  Supreme Court.  The 
term " c e r t i o r a r i "  means a d i s c r e t i o n a r y  a p p e l l a t e  proceeding f o r  
review and re-examination of t h e  ac t ion  of an i n f e r i o r  cou r t  o r  
t r i b u n a l .  Once again,  however, t h e  t r a d i t i o n  has  been t o  permit 
a t  l e a s t  one appeal  a s  of r i g h t  i n  p r a c t i c a l l y  every American 
j u r i s d i c t i o n .  Almost t h e  on ly  s t a t e s  having c o u r t s  with c e r t i o -  
r a r i  powers a r e  t hose  which provide an appeal  a s  of r i g h t  t o  an 
in t e rmed ia t e  a p p e l l a t e  cour t .  

The committee, i n  i t s  d e l i b e r a t i o n s ,  has  abided by what 
seems t o  be an unvarying t h e s i s :  a l i t i g a n t  i s  e n t i t l e d  t o  a t  
l e a s t  one appeal a s  a ma t t e r  of r i g h t  i n  every case .  The t h e s i s  
t h a t  t h e r e  should be no l i m i t a t i o n  on t h e  r i g h t  t o  a t  l e a s t  one 
appeal  i n  every case  s t i l l  p e r s i s t s .  Therefore ,  t h e  committee 
r u l e d  ou t  s e r i o u s  cons ide ra t ion  of dev ices  designed t o  reduce 
a p p e l l a t e  congest ion which would preclude i n  a l l  o r  some i n -  
s t ances  one's  abso lu t e  r i g h t  t o  an appeal  i n  every case .  

S u ~ r e m eCourt  Commissioner System 

Several  j u r i s d i c t i o n s  have conmissioners t o  a s s i s t  t h e  
judges of t h e i r  h i g h e s t  c o u r t s  i n  t h e  performance of t h e i r  du- 
t i e s .  A r e c e n t  survey of t h e  I n s t i t u t e  of J u d i c i a l  Administra- 
t i o n  i n d i c a t e s  t h a t  e i g h t  s t a t e s  u t i l i z e  commissioners i n  t h e i r  



h i g h e s t  c o u r t s ,  and Missour i  h a s  two commissioners  i n  each of 
i t s  i n t e r m e d i a t e  a p p e l l a t e  c o u r t s .  The d u t i e s  r e l e g a t e d  t o  t h e s e  
commissioners  v a r y  v a s t l y . W  

I n  Michigan t h e  commissioners  a r e  o l d e r  and exper ienced  
lawyers.  Every th ing  addressed  t o  t h e  Supreme C o u r t ,  a f t e r  be ing  
docketed by t h e  c l e r k ,  i s  a s s i g n e d  t o  one of t h e  commissioners.  
H e  s t u d i e s  t h e  a p p l i c a t i o n  f o r  l e a v e  t o  appea l ,  t h e  motion,  o r  
whatever  it i s ,  and t h e  b r i e f s  i n  o  p o s i t i o n  and p r e p a r e s  a 
w r i t t e n  r e p o r t  s t a t i n g :  ( 1 )  t h e  s u p j e c t ;  (21 t h e  f a c t s  and pro- 
c e e d i n g s  below; and (3) t h e  i s s u e s .  The commissioner then  ana-
l y z e s  t h e  law of t h e  c a s e  and conc ludes  wi th  a  f o r m a l  recommended 
o r d e r .  I f  it b e  a  d e n i a l  of t h e  ap  e a l ,  t h e  r e a s o n s  a r e  b r i e f 1  
s t a t e d .  I f  an appeal  i s  g r a n t e d ,  tge o r d e r  may l i m i t  t h e  appea 1 
t o  c e r t a i n  i s s u e s .  Cop ies  of t h e  c o m m i s s i o n e r ~ s  r e p o r t  a r e  
p l a c e d  i n  t h e  hands  of each member of t h e  c o u r t .  I f  t h e r e  i s  no 
o b j e c t i o n  from any j u s t i c e  w i t h i n  a  c e r t a i n  p e r i o d  of time t h e  
c h i e f  j u s t i c e  s i g n s  t h e  o r d e r .  I f  any j u s t i c e  d i s s e n t s  o r  wants  
t o  d i s c u s s  t h e  m a t t e r  w i t h  h i s  c o l l e a g u e s ,  h e  a d v i s e s  t h e  com- 
m i s s i o n e r ' s  o f f i c e  and t h e  m a t t e r  i s  held .  f o r  t h e  n e x t  confe rence  
of t h e  j u s t i c e s . 3 5 /  

I n  Kentucky t h e  commissioners  a r e  e l e c t e d  by m a j o r i t y  v o t e  
of  t h e  j u s t i c e s  of t h e  'Supreme Court .  These commissioners  a r e  
l awyers  who have  had c o n s i d e r a b l e  l e g a l  e x p e r i e n c e  and meet t h e  
same q u a l i f i c a t i o n s  a s  t h e  r e g u l a r  members of t h e  c o u r t .  The 
commissioners  a r e  g iven  t h e  same power a s  a r e g u l a r  j u s t i c e ,  ex-
c e p t  t h e  power t o  vo te .  The commissioners  a r e  d i r e c t e d  t o  w r i t e  
o p i n i o n s  f o r  t h e  c o u r t  and t h e s e  o p i n i o n s ,  i f  approved by a  ma- 
j o r i t y  v o t e  of t h e  Supreme Cour t ,  a r e  adopted  by t h e  c o u r t  a s  
t h e i r  op in ions .  I n  a d d i t i o n ,  each D i s t r i c t  C o u r t  judge i s  des-
i g n a t e d  a s  an e x - o f f i c i o  commissioner  and can  b e  c a l l e d  upon t o  
a s s i s t  t h e  c o u r t  a s  a  commissioner. F o r  t h i s  s e r v i c e  t h e y  a r e  
p a i d  an a d d i t i o n a l  $2,400. The j u s t i c e s  of t h e  Supreme C o u r t  r e -  
c e i v e  an annual  s a l a r  of $26,000 and t h e  commissioners  a r e  p a i d  
a s a l a r y  of $22,500.& 

The Oklahoma Supreme Cour t ,  i n  1964, adopted a r u l e  au- 
t h o r i z i n g  p a n e l s  of t h r e e  a t t o r n e y s ,  recommended by t h e  Oklahoma 
Bar A s s o c i a t i o n ,  t o  p r e p a r e  a d v i s o r y  o p i n i o n s  f o r  t h e  c o u r t .  
S e v e r a l  p a n e l s  were e s t a b l i s h e d  and c a s e s  were a s s i g n e d  t o  t h e  
p a n e l s  f o r  a d v i s o r y  op in ions .  J u s t i c e  P a t  I r w i n  of t h e  Oklahoma 

S p e c i a l  Repor t  of t h e  Committee on J u d i c i a l  Admin i s t r a t ion  
of t h e  Maryland S t a t e  Bar  A s s o c i a t i o n .  1 Md. ADD. Rep. X V I I I. . 
(1965-66). -

3fL/ A Repor t  of t h e  J u d i c i a l  Counc i l  of V i r g i n i a  t o  t h e  Genera l  
Assembly and Supreme C o u r t  of Appeals  of V i r g i n i a ,  1966 and 
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Supreme Cour t  r e p o r t e d  t o  t h e  committee t h a t  t h i s  system d i d  n o t  
prove t o  b e  s u c c e s s f u l  and t h e  p l an  h a s  now been abandoned._/ 

The main cr i t ic ism of t h i s  p l an  o r  sugges ted  s o l u t i o n  i s  
t h a t  t h e  u s e  of commissioners o r  o t h e r  o u t s i d e  he1 i s  n o t  r e a l l y  
t h a t  b e n e f i c i a l  t o  t h e  c o u r t .  Pe rsons  who a r e  c a l  !ed t o  a s s i s t  
t h e  c o u r t  a r e  j u s t  n o t  a s  p r e c i s e  and c l e a r  w i th  r e s p e c t  t o  opin- 
i o n  w r i t i n g  a s  a r e  t h e  r e g u l a r  judges  who a r e  r e s p o n s i b l e  f o r  
t h e i r  op in ions  and who a r e  f a m i l i a r  w i th  o  i n i o n  w r i t i n g  t ech-  
n iques .  The most  impor tan t  c h a l l e n g e  whicR may b e  l e v e l e d  a t  
t h i s  p l an  i s  t h a t  l i t i g a n t s  a r e  e n t i t l e d  t o  a d e c i s i o n  i n  a  c a s e  
made by judges ,  n o t  by a s s i s t a n t s  of t h e  c o u r t .  I f  t h e  c o u r t  i s  
t o  b e  expanded by p rov id ing  f o r  a d d i t i o n a l  pe r sonne l ,  t h e r e  i s  
no reason  why t h e y  shou ld  n o t  b e  f u l l  f l edged  j u s t i c e s ,  r a t h e r  
than  a  judge i n  f a c t  b u t  n o t  i n  name. The same arguments m i l i -
t a t i n g  a g a i n s t  t h e  a d d i t i o n  of a d d i t i o n a l  judges  t o  t h e  Supreme 
Cour t  app ly  t o  t h e  employment of commissioners.  

Improvement of t h e  E f f i c i e n c y  of  t h e  Su~re rne  Cour t '  s Opera t ions  

Other  s o l u t i o n s  t o  t h e  backlog problem have been proposed 
i n  t h e  p a s t .  These p r o p o s a l s  a r e  mainly  concerned w i th  improv- 
i n g  t h e  i n t e r n a l  e f f i c i e n c y  of  t h e  Colorado Supreme Cour t .  The 
committee, dur ing  i t s  d e l i b e r a t i o n s  ave  c o n s i d e r a t i o n  t o  sev-
e r a l  of t h e s e  p roposa l s ,  i n c l u d i n g  113 t h e  u s e  of  memorandum 
op in ions ,  (2) doing away w i th  o r a l  argument i n  some i n s t a n c e s ,  
(3) n o t  g r a n t i n g  e x t e n s i o n s  of t i m e ,  and (4)  p rov id ing  f o r  more 
a s s i s t a n t s .  

Memorandum op in ions .  There  a r e  two approaches t o  w r i t i n g  
an op in ion .  One approach i s  termed " r e s u l t  op in ion  w r i t i n g ,  
i . e . ,  an op in ion  t h a t  merely  d e c i d e s  t h e  c a s e  w i thou t  s e t t i n g  
f o r t h  any r ea sons  why t h e  a r t i c u l a r  r e s u l t  was reached.  The 
second a  proach i s  termed ' legal  op in ion  w r i t i n g ,  e , an ap-
proach tR a t  sets f o r t h  t h e  l e g a l  r eason ing  behind a  p a r t i c u l a r  
r e s u l t  o r  dec i s i on .  I n  t h i s  approach,  an o p p o r t u n i t y  i s  a f fo rded  
t h e  bench t o  s e t  down l e g a l  p r i n c i p l e s  t h a t  w i l l  s e r v e  t o  gu ide  
o t h e r s  i n  t h e i r  a c t i o n s .  

The Supreme Cour t  of Colorado t r i e d  t o  g a i n  on t h e  backlog 
s e v e r a l  y e a r s  ago by n o t  w r i t i n g  a f u l l  d e t a i l e d  op in ion  f o r  
every  ca se .  I n  o t h e r  words, some c a s e s  were d i sposed  of by a  
memorandum opinion which mere ly  announced t h e  d e c i s i o n  of t h e  
c o u r t  w i thou t  t h e  s t a t emen t  of r e a sons  t h e r e f  o r .  However, t h i s  
p rocedure  d i d  n o t  meet w i th  t h e  f a v o r  of t h e  b a r  and h a s  p r a c t i -  
c a l l y  been d i scon t inued .  Neve r the l e s s ,  t h e  c o u r t  began u s i n g  t h e  
memorandum op in ion  aga in  i n  1967. 

Memorandum NO. 5, Oklahoma Appe l l a t e  Cour t  System, P*  7  
( ~ u l y25, 1968). 



The p a s t  c o u r t  p rocedure  of n o t  u t i l i z i n g  t h e  memorandum 
op in ion  was c r i t i c i z e d  because ,  when one c a s e  i s  governed by a 
p r i o r  d e c i s i o n ,  t h e  e x t e n s i v e  w r i t t e n  op in ion  o f t e n  adds no th ing  
t o  t h e  body of law and sometimes p roves  d e t r i m e n t a l  t o  d i scover -  
i n g  t h e  t r u e  rules of d e c i s i o n .  I n  a d d i t i o n ,  it t a k e s  a g r e a t
dea l  of  t ime,  s t udy  and e f f o r t  t o  p r e p a r e  a  f u l l  d r e s sed ,  de-
t a i l e d  o  i n i o n  and/or t o  s t udy  an op in ion  submit ted  by ano the r  
judge. The t ime  and e f f o r t  expended i n  p r epa r ing  an opinion by 
t h e  judge t o  whom it i s  ass igned  and c o n s i d e r a t i o n  of t h e  same 
by t h e  o t h e r  judges a r e  n o t  always devoted t o  t h e  r e s u l t s  t o  b e  
ob t a ined ,  b u t  t o  t h e  verbage employed and what shou ld  be  and 
should  n o t  be  i n  t h e  op in ion .  

I t  i s  argued t h a t  i f  no new l e g a l  i s s u e  i s  p r e sen t ed ,  and 
on ly  one o r  two d e c i s i v e  i s s u e s  a r e  p r e sen t ed ,  and t h e  c o u r t  i s  
of t h e  view t h a t  t h e  c a s e  shou ld  b e  e i t h e r  a f f i n e d  o r  r eversed ,  
and a  d e t a i l e d  op in ion  i s  n o t  nece s sa ry  t o  avoid e r r o r s  on re-
t r i a l  i f  r eve r s ed ,  t h e r e  i s  ve ry  l i t t l e  r eason  t o  promulgate a 
d e t a i l e d  w r i t t e n  op in ion  under  such c i rcumstances .  F o r  t h e s e  
reasons ,  it i s  sugges ted  t h a t  i t  would b e . p r e f e r a b l e  f o r  t h e  
c o u r t  merely  t o  w r i t e  a  memorandum d e c i s i o n  d e c l a r i n g  t h a t  t h e  
c a s e  i s  governed by a  r i o r  d e c i s i o n  o r  t h e  r e s u l t  t h a t  was 
reached by t h e  c o u r t  wgen c i r cums t ances  p e r m i t .  T h i s  t e ch -  
n ique ,  it i s  hoped, w i l l  reduce  t h e  work of t h e  c o u r t  t o  some 
degree.  

The committee g e n e r a l l y  concluded t h a t  t h e  Supreme C a r t  
i s  a l r e a d y  u s i n g  t h e  memorandum op in ion  o r  t h e  p e r  curiam system 
wherever it t h i n k s  it p o s s i b l e  t o  do so. A t  t h e  p r e s e n t  r a t e  of 
f i l i n g ,  even more e x t e n s i v e  u s e  of t h e  memorandum opinion i s  n o t  
l i k e l y  t o  be  e f f e c t i v e  i n  reduc ing  s u b s t a n t i a l l y  t h e  backlog of 
c a se s .  There fore ,  t h e  committee determined t h a t  t h i s  method 
cou ld  n o t  be  an e f f e c t i v e  l ong  term s o l u t i o n .  The committee a l s o  
no ted  t h a t  t h e  Supreme Cour t  h a s  cons ide r ed  t h e  p r a c t i c e  of a f -
f i rming  t h e  judgment of t h e  t r i a l  c o u r t  w i thou t  w r i t t e n  op in ions  
and dec ided  n o t  t o  implement t h e  p r a c t i c e  .because of v a r i o u s  
p o l i c y  reasons .  

Less  u s e  of o r a l  arsument.  I t  h a s  been sugges ted  . i n  t h e  
p a s t  t h a t  t h e  c o u r t  abandon t h e  p r a c t i c e  of h e a r i n g  o r a l  argu- 
ment, a t  l e a s t  i n  some c a s e s .  The c o u r t  now h e a r s  o r a l  argument 
i n  a lmost  a l l  cases .  Pu r suan t  t o  Rule  117 of t h e  Colorado Rules  
of C i v i l  Procedure  e i t h e r  p a r t y  may r e q u e s t  an o r a l  argument o r  
t h e  c o u r t  may, of i t s  own motion,  o r d e r  o r a l  argument a t  any 
time. Ora l  argument i s  l i m i t e d  t o  30 minu tes  t o  a s i d e  u n l e s s  
t h e  c o u r t ,  by o r d e r ,  ex tends  t h e  t i m e  t h e r e o f .  It i s  f e l t  by 
some t h a t  i f  t h e  c o u r t  d i d  n o t  h e a r  o r a l  argument i n  most c a s e s  
it cou ld  devo t e  t h a t  t i m e  t o  t h e  w r i t i n g  of o p i n i o n s  and o t h e r  
d u t i e s .  However, t h e  h e a r i n g  of o r a l  argument i s  ve ry  impor tan t  
and v a l u a b l e  t o  t h e  i n d i v i d u a l  judges and t h e  c o u r t  p r e s e n t l y  ha s  

I ,no i n c l i n a t i o n  t o  a b o l i s h  t h e  p r a c t i c e ,  



Extens ions  of time, Th4 committee recogn ized  t h a t  t h e  
c o u r t  h a s  o f t e n  been c r i t i c i z e d  f o r  and accused of n o t  accom-
p l i s h i n g  more work because  o f  i t s  l i b e r a l  a t t i t u d e  toward t h e  
g r a n t i n g  of e x t e n s i o n s  of t i m e  w i t h i n  which t o  f i l e  b r i e f s  and 
r e c o r d s .  Tha t  t h e  c o u r t  c o u l d  a d o p t  a  g e t  tough a t t i t u d e  and 
s t o p  g r a n t i n g  e x t e n s i o n s  i s  admi t t ed ;  however, t h e  committee 
c o n s i d e r e d  t h a t  one  should  n o t  f o r g e t  t h e  l i t i g a n t  i n  t h i s  mat- 
t e r  and t h a t  th'e l i t i g a n t  shou ld  n o t  b e  p e n a l i z e d  because  of t h e  
d e l a y  of h i s  a t t o r n e y .  Because of t h e  p r e s e n t  d e l a y  i n  t h e  cour t ,  
t h e r e  i s  no sound r e a s o n  f o r  no t  g r a n t i n g  e x t e n s i o n s  of t ime a s  
it would no€ a i d  t h e  c o u r t  i n  any e v e n t .  It was noted t h a t  i f  
o t h e r  t h i n g s  could  be done t o  e x p e d i t e  t h e  p r o c e s s  of  c a s e s  
through t h e  c o u r t s ,  any problems wi th  r e s p e c t  t o  t h e  g r a n t i n g  of 
e x t e n s k q t s  wi -11  Nark i t s e l f  o u t .  

Use of more a s s i s t a n t s .  Some of t h e  s t a t e s  a u t h o r i z e  t h e  
appointment  of more t h a n  one  a s s i s t a n t  f o r  t h e  judges  on t h e i r  
a p p e l l a t e  c o u r t s ,  F o r  example, each judge  of t h e  C a l i f o r n i a  

employs two r e s e a r c h  a t t o r n e y s  and one r e s e a r c h  
a s s i s t a n t .  

I t  i s  b e l i e v e d  by some t h a t  t h e  employment of  a d d i t i o n a l  
law c l e r k s  f o r  t h e  judges  of t h e  Supreme C o u r t  would n o t  b e a r  ap- 
p r e c i a b l y  on t h e  workload of t h e  judges.  A s s i s t a n t s  c o u l d  n o t  
h e l p  o u t  i n  many of t h e  time-consuming t a s k s  such a s  r e a d i n g  
b r i e f s ,  h e a r i n g  arguments ,  and a t t e n d i n g  confe rences .  

Summary. The committee g e n e r a l l y  concluded t h a t  t h e  p r e s -  
e n t  c a s e  l o a d  a p p e a r s  t o  b e  w e l l  beyond what even t h e  most e f f i -  
c i e n t  c o u r t  can r e a s o n a b l y  b e  expec ted  t o  h a n d l e  w i t h  t h e  p r e s e n t  
number of pe r sonne l ,  To e x p e c t  t h e  p r e s e n t  judges  t o  w r i t e  more 
o p i n i o n s  appears  t o  b e  u n r e a s o n a b l e  f o r  t h e  q u a l i t y  of j u d i c i a l
o p i n i o n s  i s  more l i k e l y  t o  b e  d e f i c i e n t  when a  judge i s  expected
t o  w r i t e  more than  t h e  optimum number of o p i n i o n s .  The e f f e c t  
of poor  q u a l i t y  o  i n i o n s  i s  t o  produce  u n c e r t a i n t y  i n  t h e  law. 
T h i s  u n c e r t a i n t y  Ras t h e  e f f e c t  of encouraging more appeals.*
Thus, even i f  t h e r e  should  b e  an i n c r e a s e  i n  t h e  i n t e r n a l  oper-  
a t i n g  e f f i c i e n c y  of t h e  c o u r t ,  it would n o t  f u r n i s h  a  complete 
s o l u t i o n  t o  t h e  e x i s t i n g  problem. 

A S e ~ a r a t eC o u r t  of Cr imina l  A D ~ e a l s  

The committee ex r e s s e d  some i n t e r e s t  i n  t h e  p o s s i b l e  
c r e a t i o n  of a s e p a r a t e  g o u r t  of C r i m i n a l  Appeals. The docke t  

S p e c i a l  Repor t  o f  t h e  Committee on J u d i c i a l  A d m i n i s t r a t i o n  
of t h e  Maryland S t a t e  Bar A s s o c i a t i o n ,  1 Md. App. Rep. XVIII 
(1965-66)- -

39/ Minutes of Meeting,  June  1 4 ,  1968, p. 8. 



a n a l y s i s  d i s c l o s e d  t h a t  2 3  pe r cen t  of t h e  ca se s  b e f o r e  t h e  c o u r t  
were c r i m i n a l  c a se s .  The t o t a l  of a l l  c r i m i n a l ,  habeas corpus,  
e x t r a d i t i o n ,  and j u v e n i l e  c a s e s  amounts t o  approximately 25 per-
c e n t  of t h e  t o t a l  c a s e  load .  Fo r  t h i s  reason,  t h e  sugges t ion  
was made t h a t  t h e  c r e a t i o n  of a s e p a r a t e  Cour t  of Cr iminal  Ap-
p e a l s ,  w i th  j u r i s d i c t i o n  t o  h e a r  a l l  c r i m i n a l  c a s e s ,  would h e l p  
a l l e v i a t e  t h e  backlog problem i n  t h e  Colorado Supreme Court.  

A Cour t  of Cr imina l  A p e a l s  cou ld  be  e s t a b l i s h e d  by any 
one of t h e  fo l l owing  t h r e e  a!it e r n a t i v e m e t h o d s :  1 )  a  Cour t  of  
Cr iminal  Appeals  w i th  f i n a l  j u r i s d i c t i o n ;  2) an i n t e r m e d i a t e  ap- 
p e l l a t e  Cou r t  of Cr imina l  Appeals  wi th  f u r t h e r  appeal  t o  t h e  Su- 
preme Cour t ;  and 3) an i n c r e a s e  i n  t h e  s i z e  of t h e  Supreme Cour t  
and e s t ab l i shmen t  of a  Cr imina l  Appeals Department. 

S e ~ a r a t ec o u r t  of c r i m i n a l  appeals .  Only Oklahoma h a s  a  
s e p a r a t e  c o u r t  of c r i m i n a l  appea l s  wi th  f i n a l  j u r i s d i c t i o n .  
Thus, t h e r e  i s  l i t t l e  p r eceden t  f o r  d i v i d i n g  t h e  a p p e l l a t e  bus i -  
ness  between c i v i l  and c r i m i n a l  c o u r t s .  I n  a d d i t i o n ,  t h e  c r e a -
t i o n  of such a c o u r t  would r e q u i r e  a c o n s t i t u t i o n a l  amendment. 

I n  Oklahoma, a p p e l l a t e  j u r i s d i c t i o n  i s  d iv ided  between 
two c o u r t s :  t h e  Supreme Cour t  ( n i n e  members) h a s  a p p e l l a t e  ju r -  
i s d i c t i o n  i n  a l l  c i v i l  c a s e s  a t  laws and e q u i t y ;  t h e  Cr imina l  
Cour t  of Appeals ( t h r e e  members) h a s  e x c l u s i v e  j u r i s d i c t i o n  o v e r  
a l l  c r i m i n a l  c a s e s  appealed  from c o u r t s  of r e c 0 r d . W  The C r i m -
i n a l  Cour t  of Appeals  i s  composed of t h r e e  judges e l e c t e d  f o r  
s i x -yea r  te rms and who r e c e i v e  t h e  same annual s a l a r y  a s  Supreme 
Cour t  J u s t i c e s  ($22,500).41/ The c o u r t  may i s s u e  w r i t s  of habe- 
ea  corpus  and o t h e r  w r i t s  a s  may b e  nece s sa ry  t o  e x e r c i s e  i t s  
j u r i s d i c t i o n .  I n  a d d i t i o n ,  t h e  c o u r t  may p r e s c r i b e  i t s  own rules ,  
and a s c e r t a i n  m a t t e r s  of f a c t  upon a f f i d a v i t  o r  0 t h  rw i se  a s  may 
be  necessa ry  i n  t h e  e x e r c i s e  of  i t s  j u r i s d i c t i o n .  d 

U n t i l  J u l y  1, 1968, t h e  Cour t  of Cr imina l  Appeals  ope ra t ed  
wi th  on ly  t h r e e  judges ,  each of whom i s  provided wi th  one sec re -  
t a r y .  Commencing J u l y  1, 1968, t h e  c o u r t  h a s  employed one r e f -  
e ree .  It  i s  t h e  p l a n  t o  u t i l i z e  t h e  r e f e r e e  t o  meet t h e  deluge  
of o r i g i n a l  p roceed ings ,  e s p e c i a l l y  t h e  p e t i t i o n s  f o r  i s suance  
of t h e  w r i t  of habeas  corpus  f i l e d  p ro  s e  by inmates  i n  one of 
t h e  pena l  i n s t i t u t i o n s .  

I t  i s  argued t h a t  t h e  g r e a t e s t  s i n g l e  advantage found i n  
having a  s e p a r a t e  c o u r t  f o r  c r i m i n a l  appea l s  wi th  e x c l u s i v e  ju r -  
i s d i c t i o n  i n  a l l  c r i m i n a l  a p p e a l s  l i e s  i n  t h e  r e l i e f  provided 

40 	 Okla. Const.  A r t .  7 ,  8 2. 
20 Okla. S t a t .  Ann. S 31, 5 285 (1962);  Okla. Sess ion  Laws 
1967, ch. 128; S e n a t e  B i l l  351 1968 Sess ion .  
20 Okla. S t a t .  Ann. §§ 41, 4 2  11962). 



t h e  Supreme Cour t .  Notwi ths tand ing  t h e  urgency a t t a c h e d  t o  

c r i m i n a l  p r o c e s s e s ,  t h e r e  a r e  many i n s t a n c e s  when c i v i l  m a t t e r s  

r e q u i r e  t h e  same u r g e n t  a t t e n t i o n .  The Oklahoma system, it i s  

argued, p r e v e n t s  any i n t e r f e r e n c e  i n  t h i s  r e s p e c t  because  t h e  

Cour t  of C r i m i n a l  Ap e a l s  makes a  f i n a l  d e t e r m i n a t i o n  of a l l  

c r i m i n a l  a p p e a l s .  d 


I n t e r m e d i a t e  a p ~ e l l a t e  c o u r t  of  c r i m i n a l  appea l s .  Three 
s t a t e s ,  Texas, Tennessee,  and Maryland, have c r e a t e d  an in terme-
d i a t e  a p p e l l a t e  c o u r t  wi th  e x c l u s i v e  c r i m i n a l  j u r i s d i c t i o n .  The 
d e c i s i o n s  of t h e s e  c o u r t s  a r e  n o t  f i n a l  and a r e  s u b j e c t  t o  f u r t h -  
e r  review, by c e r t i o r a r i  o r  o t h e r w i s e ,  by t h e  Supreme Cour t  i n  
t h a t  s t a t e .  

Texas h a s  two i n t e r m e d i a t e  a p p e l l a t e  c o u r t s ,  t h e  C o u r t  of 
C r i m i n a l  Appeals and t h e  C o u r t s  of C i v i l  Appeals.  The Cour t  of 
Cr imina l  Appeals c o n s i s t s  of t h r e e  judges  e l e c t e d  f o r  s i x - y e a r  
t e r n s .  The c u r r e n t  annual  s a l a r y  f o r  t h e  judges  o f  t h e  Cour t  of 
C r i m i n a l  Appeals i s  t h e  same a s  f o r  Supreme Cour t  j u s t i c e s ,  
$ 2 7 , 0 0 0 . w  There  a r e  1 4  s e p a r a t e  C o u r t s  . o f  C r i i l  Appeals,  and 
each c o u r t  i s  composed of t h r e e  judges  e l e c t e d  f o r  s i x - y e a r  t e rms  
and who r e c e i v e  an annual  s a l a r y  of $24,000.45/ 

The C o n s t i t u t i o n  of Texas g r a n t s  t h e  Cour t  of C r i m i n a l  Ap- 
p e a l s  a p p e l l a t e  j u r i s d i c t i o n  o v e r  a l l  c r i m i n a l  c a u s e s  w i t h  t h e  

r o v i s o  t h a t  e x c e p t i o n s  and r e g u l a t i o n s  may b e  p r e s c r i b e d  by law. 
Phe c o u r t  and t h e  judges  have  t h e  power t o  i s s u e  w r i t s  of habeas  
corpus  and o t h e r  w r i t s  n e c e s s a r y  t o  e n f o r c e  t h e  c o u r t ' s  j u r i s d i c -
t i o n .  The c o u r t  a l s o  h a s  t h e  power, by a f f i d a v i t  o r  o t h e  # i s %  
t o  a s c e r t a i n  m a t t e r s  of f a c t  i n  c a s e s  pending b e f o r e  it. 

Tennessee p r e s e n t l y  h a s  a Supreme Cour t  ( f i v e  members) , 
and an i n t e r m e d i a t e  Cour t  of Appeals  ( n i n e  members) which was 
c r e a t e d  i n  1925. I n  a d d i t i o n ,  i n  1967, t h e  s t a t e  e s t a b l i s h e d  a 
C o u r t  of Cr imina l  Appeals ,  wh c h  i s  an  i n t e r m e d i a t e  c o u r t  w i t h  
c r i m i n a l  j u r i s d i c t i o n  only .  d The Cour t  of C r i m i n a l  Appeals i s  
composed of t h r e e  d g e s  who, a f t e r  1968, w i l l  be e l e c t e d  f o r  
e i g h t  -yea r  terms.d S a l a r i e s  of  judges  of  t h e  Cour t  of Cr imina l  
Appeals  a r e  t o  be  t h e  same a s  t h e  judges  of t h e  Cour t  of Appeals ,  
$17,500.q4/ 

43/ 	 Letter from Vice Chief  J u s t i c e  P a t  I r w i n  of t h e  Oklahoma 
Supreme Cour t  t o  Colorado L e g i s l a t i v e  Counci l  Committee on 
A p p e l l a t e  C o u r t s ,  d a t e d  J u l y  1 6 ,  1968. 

44/ 	 Vernon's  Ann. Civ. S t .  A r t .  1801 ( 1964) ; Texas Const.  A r t .  
5. f 	4 .  
~ e r n o n sAnn. Civ.  S t .  A r t .  1817 (1964) .


46/ Texas Const .  A r t .  5 ,  § 5. 

P7/ P u b l i c  Ac t s  of Tenn. 1967, ch. 226.

48/ 	 1 6  Tenn. Code Ann. §§ 442 443  (1956, Supp. 1967). 


1 6  Tenn. Code Ann. S 445 (1956, Supp. 1967) ; $20,000 a s  of 
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The j u r i s d i c t i o n  of t h e  C o u r t  o f  C r i m i n a l  Appea l s  i s  ap-
p e l l a t e  o n l y  and e x t e n d s  t o  a l l  c r i m i n a l  c a s e s ,  b o t h  f e l o n y  and 
misdemeanor.  The c o u r t  a l s o  h a s  j u r i s d i c t i o n  o v e r  a l l  c a s e s  
a r i s i n g  unde r  any p o s t  c o n v i c t i o n  p r o c e d u r e  s t a t u t e  and c a s e s  
i n v o l v i n g  o r  a t t a c k i n g  t h e  v a l i d i t y  of  a f i n a l  c o n v i c t i o n  o r  
judgment i n  a  c r i m i n a l  c a s e .  The c o u r t  d o e s  n o t  have  j u r i s d i c -  
t i o n  o f  any c a s e  i n  which t h e  s o l e  q u e s t i o n  f o r  d e t e r m i n a t i o n  
i n v o l v e s  t h e  c o n s t i t u t i o n a l i t y  of  a s t a t u t e  o r  m u n i c i p a l  o r d i -  
nance.50/  B e f o r e  t h e  c o u r t  was c r e a t e d  t h e  Supreme C o u r t  h e a r d  
a l l  c r i m i n a l  c a s e s .  Now, however,  t h e y  go  t o  t h e  new i n t e r m e -  
d i a t e  C o u r t  o f  C r i m i n a l  Appea ls  and t o  t h e  Supreme C o u r t  on pe-  
t i t i o n  f o r  w r i t  o f  c e r t i o r a r i .  Dur ing  t h e  f i r s t  y e a r  of o p e r a -
t i o n  o v e r  400 c a s e s  were f i l e d  i n  t h e  new c o u r t .  T h i s  h a s  
c r e a t e d  a  heavy  c a s e  problem and c o n s i d e r a t ' o n  i s  now b e i n g  
g i v e n  t o  i n c r e a s i n g  t h e  number of  j ~ d ~ e s . 5 12 


I n  1966 ,  t h e  Maryland l e g i s l a t u r e  c r e a t e d  an i n t e r m e d i a t e  
c o u r t  of  a p p e a l s ,  known a s  t h e  C o u r t  of  S p e c i a l  ~ ~ ~ e a 1 s . w  By
t h e s e  a c t s ,  t h e  c o u r t ' s  j u r i s d i c t i o n  was p r e s c r i b e d  t o  i n c l u d e ,  
i n t e r  a l i a ,  ( a )  a p p e a l s  of  c r i m i n a l  c o n v i c t i o n s  where t h e  d e a t h  
s e n t e n c e  had n o t  been  imposed,  and ( b )  a p p l i c a t i o n s  f o r  l e a v e  t o  
a p p e a l  u n d e r  t h e  Uniform P o s t  C o n v i c t i o n  P r o c e d u r e  A c t ,  where 
t h e  s e n t e n c e  was o t h e r  t h a n  d e a t h ,  and ( c )  a p p l i c a t i o n s  f o r  
l e a v e  t o  a p p e a l  f rom d e t e r m i n a t i o n s  and r e d e t e r m i n a t i o n s  of  de -  
f e c t i v e  d e l i n q u e n c y  u n d e r  t h e  Maryland D e f e c t i v e  D e l i n q u e n t  Act.  
The c o u r t  i s  composed o f  f i v e  j u d g e s ,  e l e c t e d  t o  s e r v e  a  t e rm of  
15 y e a r s .  They c u r r e n t l y  r e c e i v e  an  a n n u a l  s a l a r y  of  $27,500. 
The c o n c u r r e n c e  of  a  m a j o r i t y  of t h e  e n t i r e  c o u r t  i s  n e c e s s a r y  
f o r  t h e  d e c i s i o n  o f  any c a u s e  and t h e  cou t i s  n o t  a l l owed  t o  
s i t  i n  one  o r  more p a n e l s  o r  d i v i s i o n s . 5 3  f 

A s i m i l a r  p r o p o s a l  t o  c r e a t e  a th ree-man i n t e r m e d i a t e  ap- 
p e l l a t e  c o u r t  w i t h  c r i m i n a l  j u r i s d i c t i o n  o n l y  was c o n s i d e r e d  and 
recommended i n O r e g o n  i n  1966. The c o u r t  was t o  have  f i n a l  j u r -  
i s d i c t i o n  s u b j e c t  t o  f u r t h e r  a p p e a l  a t  t h e  d i s c r e t i o n  of t h e  Su- 
preme C o u r t .  However, t h i s  recommendat i o n  was n e v e r  adopted .w 

Advantaqes  and d i s a d v a n t a q e s  o f  a c o u r t  o f  c r i m i n a l  ap-  
p e a l s .  The number o f  c r i m i n a l  c a s e s  b e i n g  appea led  c o n t i n u e s  t o  
i n c r e a s e .  The l a r g e  number o f  c r i m e s  b e i n g  commit ted w i l l  gen-
e r a t e  i n e v i t a b l y  a g r e a t e r  number of  c r i m i n a l  a p p e a l s .  O f t e n  
g r o u n d l e s s  a p p e a l s  a r e  t a k e n  b e c a u s e  an i n d i v i d u a l  c o n v i c t e d  of 
a c r i m e  f e e l s  t h a t  h e  h a s  n o t h i n g  t o  l o s e  by a p p e a l i n g .  A l s o ,  

50/ 16 Tenn. Code Ann. S 448  (1956, Supp. 1967) .  

51/ L e t t e r  f rom M r .  T. Mack B l a c k b u r n ,  Exec. S e c r e t a r y  t o  Supreme 


C o u r t  o f  T e n n e s s e e ,  t o  L e g i s l a t i v e  C o u n c i l ,  d a t e d  August 5, 
1968.

52/ A c t s  o f  Maryland 1966 ch .  11 and 12 .  
Md. Code Ann. 26-130 11957, Rep. Vol .  1966) .

54/ M i n u t e s  of M e e t i n g ,  J u l y  2 6 ,  1968 ,  p.  25.  



counse l  i s  provided by t h e  s t a t e  f o r  a l a r g e  p e r c e n t a g e  of a l l  
c r i m i n a l  a p p e l l a n t s .  I n  a d d i t i o n ,  r e c e n t  d e c i s i o n s  of t h e  Su- 
preme Cour t  of t h e  Uni ted  S t a t e s  have c o n t r i b u t e d  i n  l a r g e  p a r t  
t o  t h e  i n c r e a s i n g l y  dominant r o l e  of c r i m i n a l  c a s e s  on t h e  dock- 
e t  of t h e  Supreme Cour t .  A l s o ,  new t r i a l s  o f t e n  r e s u l t  from a  
f i n d i n g  t h a t  such U.S. Supreme Cour t  c a s e s  m u s t  be  g iven  r e t r o -  
s p e c t i v e  a p p l i c a t i o n .  A l l  of t h e s e  f a c t o r s ,  it i s  b e l i e v e d ,  w i l l  
r e s u l t  i n  a  cont inued i n c r e a s e  i n  t h e  number of c r i m i n a l  c a s e s  
b e f o r e  t h e  Colorado Supreme Cour t .  

I t  i s  claimed t h a t  t h e  major advantage t o  t h e  c r e a t i o n  of 
a s e p a r a t e  c o u r t  of c r i m i n a l  a p p e a l s ,  whether  f i n a l  o r  in te rme-  
d i a t e ,  i s  t h a t  it w i l l  g r e a t l y  a l l e v i a t e  t h e  burden on t h e  Su- 
preme C o u r t ,  It  i s  b e l i e v e d  t h a t  i t  would be of  m a t e r i a l  b e n e f i t  
t o  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  t o  have an a p p e l l a t e  c o u r t  spe-
c i a l i z i n g  p r i m a r i l y  i n  c r i m i n a l  law. T h i s  a r e a  of law h a s  been 
developing i n  r e c e n t  y e a r s  a s  r a p i d l y  a s  any and probably  more 
r a p i d l y  t h a n  most. With t h e  c r i m i n a l  law i n  a s t a t e  of change,
i t  seems d e s i r a b l e  t o  e s t a b l i s h  a c o u r t  w i t h  e x p e r t i s e  i n  t h i s  
c r i t i c a l  a r e a .  

I f  i t  i s  d e s i r a b l e  t h a t  t h e  b u s i n e s s  of t h e  Supreme Cour t  
be d i v i d e d  between it and a n o t h e r  c o u r t ,  whether  f i n a l  o r  i n t e r -  
med ia te ,  i t  i s  argued t h a t  t h e  d i v i s i o n  between c i v i l  and crim- 
i n a l  c a s e s  i s  a s  s imple  and conven ien t  a s  any o t h e r .  I t  i s  f e l t  
t h a t  t h i s  d i v i s i o n  w i l l  avoid  any c o n f l i c t s  of j u r i s d i c t i o n  o r  
vague c a t e g o r i z a t i o n  of c l a s s e s  of c a s e s .  

The o b j e c t i o n s  t o  t h e  c o u r t  of  c r i m i n a l  a p p e a l s  approach 
have p r i n c i p a l l y  been a long  t h e  l i n e  t h a t  judges  should not  be 
s p e c i a l i s t s .  Another a r e a  of c r i t i c i s m  of t h e  i d e a ,  a t  l e a s t  
t h e  i d e a  of having a c o u r t  of c r i m i n a l  a p p e a l s  w i t h  f i n a l  j u r i s -  
d i c t i o n ,  i s  t h a t  t h e  d e c i s i o n s  between t h e  Supreme Cour t  and t h e  
Cour t  of Cr imina l  Appeals  might c o n f l i c t ,  and t h e r e  would be no 
method of r e s o l v i n g  d i f f e r e n c e s  of  o p i n i o n  r e g a r d i n g ,  f o r  exam- 
p l e ,  t h e  law of  ev idence .  On t h e  o t h e r  hand, i t  i s  argued t h a t  
t h i s  i s  a c r i t i c i s m  of l i t t l e  m e r i t ,  because i n  d i f f e r e n t  con- 
t e x t s  t h e  same q u e s t i o n  may w e l l  l e a d  t o  d i f f e r e n t  answers,  and 
t h e r e  appears  t o  be no r e a s o n  why ev idence  which i s  a d m i s s i b l e  
f o r  t h e  purpose of a c i v i l  t r i a l  may not  be a d m i s s i b l e  f o r  pur -  
p o s e s  of a  c r i m i n a l  t r i a l ,  and v i c e  v e r s a .  

I n  any e v e n t ,  i f  a s e p a r a t e  c o u r t  of c r i m i n a l  a p p e a l s  i s  
t o  be e s t a b l i s h e d ,  a  d e c i s i o n  has  t o  be made whether  t h e  c o u r t  
i s  t o  be i n t e r m e d i a t e  o r  f i n a l .  Arguments i n  f a v o r  of having a 
c o u r t  w i t h  f i n a l  j u r i s d i c t i o n  a r e  t h a t  i t  would avoid double  ap- 
p e a l s  and r e l i e v e  t h e  Supreme Cour t  of a l l  r e s p o n s i b i l i t y  f o r  
h e a r i n g  c r i m i n a l  c a s e s .  T h i s  approach i s  c r i t i c i z e d  because i t  
would c r e a t e  two Supreme C o u r t s ,  one w i t h  c i v i l  and one w i t h  
c r i m i n a l  j u r i s d i c t i o n .  I t  i s  f e l t  t h a t  two c o u r t s  w i t h  f i n a l  
j u r i s d i c t i o n  i s  u n d e s i r a b l e .  . 

Advantages t o  an i n t e r m e d i a t e  c o u r t  of c r i m i n a l  a p p e a l s  
a r e  t h a t  it would r e l i e v e  t h e  Supreme Cour t  of i t s  c r i m i n a l  c a s e  



l o a d  w h i l e  a t  t h e  same time a v o i d i n g  t h e  o b j e c t i o n s  r a i s e d  w i t h  
r e s p e c t  t o  t h e  e s t a b l i s h m e n t  o f  a c o u r t  w i t h  f i n a l  j u r i s d i c t i o n .  
T h i s  app roach  i s  c r i t i c i z e d  because  it would p r o b a b l y  l e a d  t o  
double  a p p e a l s  i n  many i n s t a n c e s .  Because  many l i t i g a n t s  i n  
c r i m i n a l  c a s e s  have  t h e i r  a p p e a l s  f i n a n c e d  by t h e  s t a t e ,  it i s  

resumed t h a t  v i r t u a l l y  a l l  of them w i l l  p e t i t i o n  t h e  Supreme 
e o u r t  f o r  r e v i e w  of  any i n t e r m e d i a t e  d e c i s i o n .  Fo r  example,  i f  
it i s  assumed t h a t  t h e r e  would b e  90 such  p e t i t i o n s ,  and t h e  Su- 
preme C o u r t  deems one  o u t  of s i x  wor thy  o f  i t s  c o n s i d e r a t i o n ,  
t h e r e  would be  some 75 c a s e s  which t h e  Supreme C o u r t  would have 
t o  d i s c u s s ,  s t u d y ,  c o n s i d e r ,  and v o t e  o n ,  which would n e v e r t h e -  
l ess  be  f i n a l l y  d e t e r m i n e d  i n  t h e  c o u r t  of  c r i m i n a l  a p p e a l s .  
Thus,  w h i l e  t h e r e  migh t  b e  a c o n s i d e r a b l e  s a v i n g  of  j u d i c i a l  time, 
t h e r e  would,  a t  t h e  same time, b e  a c o n s i d e r a b l e  w a s t e .  

I n c r e a s e  s i z e  o f  Supreme C o u r t  and p r o v i d e  f o r  c r i m i n a l  
a p p e a l s  depa r tmen t .  C o n s i d e r a t i o n  o f  t h e  two f o r e g o i n g  a l t e r n a -  
t i v e  a p p r o a c h e s  s u g g e s t e d  a n o t h e r  a l t e r n a t i v e  approach .  Assum-
i n g  t h a t  it i s  d e s i r a b l e  t h a t  a c o u r t  of  c r i m i n a l  a p p e a l s  have 
f i n a l  j u r i s d i c t i o n  and t o  have  it u t i l i z e  t h e  same f a c i l i t i e s  a s  
t h e  Supreme C o u r t ,  a q u e s t i o n  was r a i s e d  a s  t o  why it i s  neces-
s a r y  t o  have  a s e p a r a t e  c o u r t  a t  a l l .  It  was t h u s  sugges t ed  
t h a t  p e r h a p s  t h e  Supreme C o u r t  c o u l d  b e  i n c r e a s e d  i n  number, w i t h  
t h e  p r o v i s i o n  t h a t  t h r e e  members of  t h e  c o u r t ,  on a s s ignmen t  by 
t h e  C h i e f  J u s t i c e ,  s i t  a s  a  Depar tment  of  C r i m i n a l  Appea ls .  It  
i s  a rgued  t h a t  t h i s  app roach  would a c h i e v e  e v e r y  advan tage  of a 
s e p a r a t e  c o u r t  of  c r i m i n a l  a p p e a l s  w i t h o u t  t h e  n e c e s s i t y  o f  an 
a c t u a l  s e p a r a t e  c o u r t .  T h i s  app roach ,  however,  would r e q u i r e  a 
c o n s t i t u t i o n a l  amendment i f  t h e  Supreme C o u r t  were  i n c r e a s e d  t o  
more t h a n  n i n e  members. Thus ,  i f  more t h a n  n i n e  members were 
n e c e s s a r y  i n  o r d e r  t o  e s t a b l i s h  t h e  s u g g e s t e d  p l a n ,  t h e r e  would 
be  a  d e l a y  of  two o r  more y e a r s  b e f o r e  t h e  sys t em c o u l d  be  ope r -  
a t i v e .  On t h e  o t h e r  hand ,  it i s  a r q u a b l e  w h e t h e r  t h e  implemen- 
t a t i o n  o f  t h e  p l a n  w i t h  j u s t  n i n e  members ( t h u s  o b v i a t i n g  t h e  
n e c e s s i t y  f o r  a c o n s t i t u t i o n a l  amendment) would be  e f f e c t i v e  i n  
r e d u c i n g  t h e  c a s e  l o a d .  

The a d v a n t a g e s  t o  t h e  app roach  a r e  t h a t  a s t a t u t o r y  
s t r u c t u r e  n e c e s s a r y  t o  e s t a b l i s h  a new c o u r t  would b e  e l i m i n a t e d  
and i t  would n o t  be  n e c e s s a r y  t o  e s t a b l i s h  new b u d g e t a r y  p r o v i -  
s i o n s ,  new a d m i n i s t r a t i v e  p r o v i s i o n s ,  and new p r o c e d u r a l  p r o v i -  
s i o n s .  Moreover ,  t h e  o b j e c t i o n  o f  s p e c i a l i z a t i o n  c o u l d  be  
avoided  by p e r m i t t i n g  t h e  j u d g e s  o f  t h e  c r i m i n a l  d e p a r t m e n t  t o  
s e r v e  terms of  one ,  two o r  t h r e e  y e a r s ,  on  a  r o t a t i n g  b a s i s ,  de -
pend ing  upon t h e  p r e f e r e n c e  of  t h e  i n d i v i d u a l  j udge  and t h e  needs  
o f  t h e  c o u r t  a s  d e t e r m i n e d  by t h e  Ch ie f  J u s t i c e .  

The p r imary  o b j e c t i o n  t o  t h i s  p r o p o s a l  i s  t h a t  it w i l l  re-
q u i r e  a c o n s t i t u t i o n a l  amendment i f  more t h a n  n i n e  j u d g e s  a r e  
n e c e s s a r y .  The problem of t h e  b a c k l o g  i s  an  immedia te  problem. 
The d e l a y  i n h e r e n t  i n  o b t a i n i n g  v o t e r  a p p r o v a l  o f  a c o n s t i t u t i o n a l  
amendment w i l l  c r e a t e  f u r t h e r  d e l a y  i n  t h e  c o u r t .  Fu r the rmore ,  
it i s  a rgued  t h a t  more t h a n  n i n e  j u d g e s  w i l l  be  t o o  many f o r  t h e  



Supreme Court .  I f  an i n t e r m e d i a t e  ap  e l l a t e  c o u r t  i s  e v e n t u a l l y  
e s t a b l i s h e d ,  t h e  Supreme Cour t  would Ee l a r g e r  t h a n  necessary  t o  
hand le  i t s  c a s e  load.  

C r e a t i o n  of I n t e r m e d i a t e  Appe l l a t e  Cour t  

A s  i n d i c a t e d  p r e v i o u s l y ,  many s t a t e s  which have used some 
of t h e  methods d i s c u s s e d  above f o r  r educ ing  c o u r t  conges t ion  have 
e v e n t u a l l y  tu rned  a s  w e l l  t o  t h e  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  
system as  a more permanent and long l a s t i n g  s o l u t i o n  .to t h e i r  
c o u r t  problems. The c r e a t i o n  of an i n t e r m e d i a t e  c o u r t  of appea l s  
on a temporary b a s i s  and/or a n  a permanent b a s i s  ha s  a l s o  been 
cons ide red  s e v e r a l  times i n  t h e  p a s t  a s  a  s o l u t i o n  t o  t h e  Supreme 
Cour t  backlog problem i n  Colorado. Many a r e  of t h e  op in ion  t h a t  
t h e  c r e a t i o n  of an i n t e r m e d i a t e  c o u r t  o f ' a p p e a l s  would p rov ide  
t h e  b e s t  s o l u t i o n  t o  t h e  a p p e l l a t e  c a s e  load problem. O t h e r s  f e e l  
t h a t  t h e  problems can be solved w i thou t  c r e a t i n g  ano the r  appel -  
l a t e  c o u r t .  

P r i o r  c o u r t s  of  appeal  i n  Colorado. An i n t e r m e d i a t e  ap- 
p e l l a t e  c o u r t  ha s  been e s t a b l i s h e d  tw ice  be fo r e  i n  Colorado 
(1891-1904 and 1911-1915) t o  a s s i s t  t h e  c o u r t  i n  d i s p o s i n g  of a 
l a r g e  number of pending ca se s .  On both  occa s ions ,  t h e  Court  of 
Appeals was c r e a t e d  by s t a t u t e .  

The Colorado Cour t  of Appeals  (1891-1904) was c r e a t e d  by 
Sena t e  B i l l  98,  adopted a t  t h e  1891 l e g i s l a t i v e  s e s s ion .  The 
Cour t  of  Appeals was g r an t ed  a p p e l l a t e  j u r i s d i c t i o n  only.  The 
l e g i s l a t i o n  provided f o r  t h r e e  judges t o  be  appointed  by t h e  Gov- 
e rno r .  The f i r s t  appointments  were t o  be made f o r  s t aggered  
t e rms  of  two, f o u r ,  and s i x  yea r s .  Subsequent  appointments  were 
t o  be  made f o r  s i x -yea r  terms. The appointed  judges  were t o  pos- 
sess t h e  same q u a l i f i c a t i o n s  r e q u i r e d  of Supreme Cour t  judges and 
t h e y  r ece ived  an annual  s a l a r y  of  $5,000. 

The Cour t  of  Appeals  was g r an t ed  f i n a l  j u r i s d i c t i o n  t o  re-
view t h e  f i n a l  judoments of  i n f e r i o r  c o u r t s  i n  a l l  c i v i l  c a s e s  
where t h e  amount invo lved  i n  t h e  judgment, o r  i n  re l e v i n ,  was 
$2,500 o r  less. I t  a l s o  had j u r i s d i c t i o n ;  n o t  f i n a f  t o  review 
a l l  c r i m i n a l  c a s e s ,  excep t  c a  i t a l  c r i m i n a l  c a se s .  # h i s  f i n a l  
j u r i s d i c t i o n  was s u b j e c t  t o  tRe l i m i t a t i o n  t h a t  it was not  f i n a l  
i n  c a s e s  where t h e  con t rove r sy  involved a f r a n c h i s e  o r  f r e e h o l d ,  
o r  where t h e  c o n s t r u c t i o n  of a  p r o v i s i o n  of t h e  c o n s t i t u t i o n  of 
Colorado o r  t h e  Uni ted  S t a t e s  was necessa ry  t o  a  d e c i s i o n  i n  t h e  
case .  Thus, no w r i t  of  e r r o r  from, o r  appeal  t o ,  t h e  Supreme 
Cour t  would l i e  t o  r ev i ew  t h e  f i n a l  judgment of any i n f e r i o r  
c o u r t ,  u n l e s s  t h e  judgment exceeded $2,500, except  when t h e  rnat- 
t e r  i n  con t rove r sy  r e l a t e d  t o  a  f r a n c h i s e  o r  f r e e h o l d  o r  where 
t h e  c o n s t r u c t i o n  of a  c o n s t i t u t i o n a l  p r o v i s i o n  was involved.  How-
ever, none of t h e  fo r ego ing  l i m i t a t i o n s  app l i ed  t o  writs of e r r o r  
t o  county c o u r t s .  



Writs of e r r o r  from, o r  appea l s  t o ,  t h e  Cour t  of Appeals 
t o  review f i n a l  judgments were, t o  be made w i th in  t h e  same time 
and i n  t h e  same manner a s  was provided by law f o r  such reviews by 
t h e  Supreme Court .  The Cour t  of Appeals was given a u t h o r i t y  sim--
i l a r  t o  t h a t  of t h e  Supreme Cour t  t o  i s s u e  a l l  necessary  and proper  
writs and o t h e r  p roces se s  on causes  w i t h i n  ifasj u r i s d i c t i o n .  The 
s t a t u t e  a l s o  provided t h a t  any c a s e s  pending b e f o r e  t h e  Supreme 
Court  which were w i t h i n  t h e  j u r i s d i c t i o n  of t h e  Cour t  of Appeals 
could ,  by o r d e r  of t h e  Supreme Cour t ,  be t r a n s f e r r e d  t o  t h e  Court  
of Appeals f o r  de te rmina t ion .  Every f i n a l  judgment of  t h e  Court  
of Appeals ,  i n  c a s e s  which could  have been taken  t o  t h e  Supreme 
Court  i n  t h e  f i r s t  i n s t a n c e ,  could be appealed t o  t h e  Supreme 
Court .  Cases f i l e d  i n  t h e  Court  of Appeals which were not  w i t h i n  
t h e  f i n a l  j u r i s d i c t i o n  t he r eo f  cou ld ,  be fo re  d e c i s i o n ,  be t r a n s -  
f e r r e d  t o  t h e  Supreme Cour t  upon motion of any pa r ty .  

The Court  of Appeals was a c o u r t  of record  and i t s  op in ions  
were t o  be d e l i v e r e d  a s  r equ i r ed  by t h e  Supreme Cour t  and publ ished 
i n  a l i k e  manner. That  t h e  Cour t  of Appeals d i d  a v a s t  amount of 
work was shown i n  t h e  20 volumes of i t s  r e p o r t s .  However, t h e  
e x i s t e n c e  of  two a p p e l l a t e  c o u r t s  appa ren t l y  c r e a t e d  a c e r t a i n  de- 
g r ee  of  f r i c t i o n ,  so t h a t  i n  1904 t h e  Court  of Appeals was abol-
i s h e d  and a c o n s t i t u t i o n a l  amendment was adopted i n c r e a s i n g  t h e  
number of Supreme Cour t  judges from t h r e e  t o  seven and terms from 
n ine  t o  t e n  yea r s .  

I n  1911, t h e  Colorado General  Assembly again  c r e a t e d  an i n -  
t e rmed ia t e  c o u r t  of  appea l s  by t h e  adopt ion of Sena te  B i l l  No. 
351, 1911 s e s s ion .  Th i s  c o u r t  was c r e a t e d  f o r  a  four -year  per iod.  
The c o u r t  was composed of f i v e  judges.  not  more t han  t h r e e  of whom 
could belong t o  t h e  same p o l i t i c a l  p a r t y .  These judges were t o  
have t h e  same q u a l i f i c a t i o n s  and were t o  r e c e i v e  t h e  same s a l a r y  
a s  Supreme Court judges. The judges where t o  be appointed by t h e  
Governor, wi th  t h e  approval  of t h e  Sena t e ,  t o  s e r v e  dur ing  t h e  
e x i s t e n c e  of t h e  c o u r t .  

The Cour t  of Appeals  was g iven  t h e  j u r i s d i c t i o n  t o  review 
and determine a l l  judgments i n  c i v i l  c a s e s  pending be fo re  t h e  Su- 
preme Cour t  and a l l  c a s e s  t h a t  could  t h e r e a f t e r  and du r ing  t h e  
l i f e  of t h e  Court  of  Appeals be t aken  t o  t h e  Supreme Cour t  f o r  
review, excep t  i n  t h o s e  c a s e s  from county c o u r t s  on w r i t s  of e r -
r o r .  The l e g i s l a t i o n  provided t h a t  t h e  Supreme Cour t  should 
t r a n s f e r  t o  t h e  Court  of Appeals,  f o r  hear ing  and de te rmina t ion ,  
a s  many c i v i l  c ause s ,  t hen  o r  t h e r e a f t e r  pending b e f o r e  t h e  Su- 
preme Cour t ,  a s  it deemed adv i sab l e .  A l l  j u r i s d i c t i o n  of t h e  
Supreme Cour t  on appea l  was repea led .  

The d e c i s i o n  of t h e  Cour t  of Appeals  i n  a l l  such c a s e s  was 
f i n a l  and conc lu s ive ,  excep t  i n  cause s  wherein t h e  d e c i s i o n  nec- 
e s s a r i l y  involved t h e  c o n s t r u c t i o n  of a  p rov i s ion  of t h e  Colorado 
o r  Uni ted  S t a t e s  c o n s t i t u t i o n ,  o r  r e l a t e d  t o  a f r a n c h i s e  o r  f r e e -
ho ld ,  o r  involved a judgment f o r  more t han  $5,000. Such c a s e s  
could be  reheard  i n  t h e  Supreme Cour t  by w r i t  of e r r o r  from t h e  



Court of  Appeals. O r  i f ,  be fore  any hear ing  i n  any case ,  e i t h e r  
p a r t y  t h e r e t o  advised t h e  Court of Appeals t h a t  t h e  case  belonged 
t o  one of t h e  c l a s s e s  of ca ses  above, and i f  t h e  c o u r t  upon i n -
v e s t i g a t i o n  so found, it was a t  once and without f u r t h e r  proceed- 
i n g s  remanded t o  t h e  Supreme Court f o r  determinat ion.  

The Court of Appeals was given t h e  power t o  i s s u e  a l l  nec- 
e s sa ry  and proper writs and processes  i n  a i d  of i t s  j u r i s d i c t i o n ,
i n  t h e  same manner and with  t h e  same e f f e c t  a s  t h e  Supreme Court.  
The cou r t  was c r ea t ed  a s  a  c o u r t  of record and i t s  op in ions  were 
requi red  t o  be publ ished i n  t h e  same manner a s  were t h e  opinions  
of t h e  Supreme Court .  However, t h e  p repa ra t ion  of w r i t t e n  opin- 
i o n s  g iv ing  reasons  f o r  t h e  conclusion reached,  e s p e c i a l l y  i n  t h e  
a f f i m a n c e  of judgments, was d i s c r e t i o n a r y ,  and t h e  cou r t  could 
a t  i t s  op t ion  d i spense  the rewi th  i n  such cases  a s  it des i r ed .  

The s t a t u t e  provided t h a t  t h e  Court of Appeals would t e r -  
minate and cease  t o  e x i s t  a t  t h e  end of f o u r  y e a r s  from t h e  t ak -  
i n g  e f f e c t  of t h e  a c t .  The General  Assembly d i d  not  re-enact  t h e  
s t a t u t e  i n  1915 a t  t h e  e x p i r a t i o n  of t h e  four-year  per iod and 
Colorado has not had an in t e rmed ia t e  cou r t  of appeals  s ince  t h a t  
time. 

P o s s i b i l i t y  of i n t e rmed ia t e  c o u r t  i n  Colorado. A s  i n d i -
ca ted  before ,  many f e e l  t h a t  t h e  c r e a t i o n  of a  permanent interme- 
d i a t e  a p p e l l a t e  c o u r t  i s  t h e  b e s t  long-run s o l u t i o n  t o  Colorado's  
backlog problem. I f  an in t e rmed ia t e  c o u r t  of appeals  were t o  be 
of immediate he lp  t o  t h e  c o u r t ,  i t  would have t o  be provided f o r  
by s t a t u t e  r a t h e r  than  by t h e  more time-consuming process  of con-
s t i t u t i o n a l  amendment. One p o s s i b l e  disadvantage of c r e a t i n g
t h i s  c o u r t  by s t a t u t e  i s  t h a t  i t s  j u r i s d i c t i o n  might be l imi t ed  
by t h e  p rov i s ions  of t h e  j u d i c i a l  a r t i c l e  concerning appeals.  
These l i m i t a t i o n s  would probably r e q u i r e  t h e  Supreme Court t o  r e -  
view c e r t a i n  d e c i s i o n s  made by t h e  i n t e rmed ia t e  a p p e l l a t e  cou r t  
o r  a t  l e a s t  cons ider  t h e i r  review on w r i t  of c e r t i o r a r i .  A t  
l e a s t  t h e  ques t ion  has  been r a i s e d  a s  t o  whether t h e  new j u d i c i a l  
a r t i c l e  permits  t h e  c r e a t i o n  of an in t e rmed ia t e  a p p e l l a t e  cou r t  
whose d e c i s i o n s  would be f i n a l  un l e s s  t h e  Supreme Court granted a 
w r i t  of c e r t i o r a r i .  Unless  ca ses  could be terminated a t  t h e  i n -  
t e rmedia te  a p p e l l a t e  l e v e l ,  t h e  a d d i t i o n  of such a  c o u r t  would 
probably only add t o  t h e  problem; t h e  c o s t  involved and t h e  com- 
p l i c a t i o n s  a r i s i n g  ou t  of double a p p e l l a t e  review might o f f s e t  
t h e  advantages t o  be gained from having two appeals  cour t s .  

A r t i c l e  V I ,  S e c t i o n  2 (2)  of t h e  j u d i c i a l  a r t i c l e  provides 
t h e  following: 

(2) Appel la te  review by t h e  supreme c o u r t  of . 
every f i n a l  judgment of t h e  d i s t r i c t  cou r t s ,  
t h e  probate  c o u r t  of t h e  c i t y  and county of 
Denver, and t h e  j u v e n i l e  c o u r t  of t h e  c i t y  and 
county of Denver s h a l l  be al lowed, and t h e  
supreme c o u r t  s h a l l  have such o t h e r  a p p e l l a t e  



review a s  may be provided by law. There  s h a l l  
be no a p p e l l a t e  review by t h e  d i s t r i c t  c o u r t  
of any f i n a l  judgment of t h e  p roba te  c o u r t  of 
t h e  c i t y  and county  of Denver o r  of t h e  juve-
n i l e  c o u r t  o f  t h e  c i t y  and county of Denver. 

It has  been t h e  op in ion  of some t h a t  t h e  above s e c t i o n  
makes it mandatory f o r  t h e  Supreme Cour t  t o  a l l ow  a l l  appea l s  
from d i s t r i c t  c o u r t  and from t h e  Denver j u v e n i l e  and p roba te  
c o u r t s .  There fore ,  an  i n t e r m e d i a t e  c o u r t  would be of  l i t t l e  
va lue  because a l l  of i t s  d e c i s i o n s  could  be appealed  a s  a  m a t t e r  
o f  r i g h t  t o  t h e  Supreme Cour t .  Others  have been of t h e  opinion 
t h a t  t h e  s e c t i o n  can be i n t e r p r e t e d  i n  such a  way t h a t  Supreme 
Court  review t o  determine  whether  a  c a s e  should  be heard by t h e  
c o u r t  on a  w r i t  of c e r t i o r a r i  would be s u f f i c i e n t  t o  s a t i s f y  t h e  
a p p e l l a t e  review prov i s ion .  I f  t h i s  i s  t h e  c a s e ,  it would be 
p o s s i b l e  t o  e s t a b l i s h  an  i n t e rmed ia t e  Court  of  Appeals w i t h  
s p e c i f i c  s t a t u t o r y  j u r i s d i c t i o n .  Cases f a l l i n g  w i th in  t h e  j u r i s -  
d i c t i o n  of t h e  i n t e rmed ia t e  c o u r t  could  be t aken  up t o  t h e  Su- 
preme Cour t  on a  w r i t  o f  c e r t i o r a r i .  Cases f a l l i n g  o u t s i d e  o f  
t h e  s t a t u t o r y  j u r i s d i c t i o n  g iven t h e  i n t e rmed ia t e  a p p e l l a t e  
c o u r t  would go from t h e  t r i a l  c o u r t  t o  t h e  Supreme Cour t  on ap- 
p e a l  a s  a  m a t t e r  of r i g h t .  

Assuming t h a t  t h e  c r e a t i o n  of an i n t e r m e d i a t e  a p p e l l a t e  
c o u r t  i s  f e a s i b l e ,  many problems a r i s e  a s  t o  t h e  c o u r t ' s  s t r u c -
t u r e ,  composi t ion  and j u r i s d i c t i o n .  It has  been sugges ted  t h a t  
an  i n t e r m e d i a t e  a p p e l l a t e  c o u r t  would no t  be e f f e c t i v e  u n l e s s  
t h e r e  were a t  l e a s t  two d i v i s i o n s  of  t h r e e  judges each,wi th  t h e s e  
d i v i s i o n s  e s t a b l i s h e d  geog raph i ca l l y  so  t h a t  t hey  would i n  e f f e c t  
be c i r c u i t  c o u r t s  of appea l .  Indeed,  most of t h e  s t a t e s  which 
u t i l i z e  an  i n t e rmed ia t e  a p p e l l a t e  c o u r t  system have e i t h e r  ( 1 )  a 
s i n g l e  c o u r t  w i th  s e v e r a l  d i v i s i o n s  t h e r e o f , e a c h  d i v i s i o n  oerv- 
i n g  a  d i f f e r e n t  r eg ion  of t h e  s t a t e ,  o r  ( 2 )  s e v e r a l  d i s t r i c t  
c o u r t s  of appea l ,  each  d i s t r i c t  s e r v i n g  a  d i f f e r e n t  r eg ion  of t h e  
s t a t e .  It i s  f e l t  by some t h a t  an  i n t e rmed ia t e  a p p e l l a t e  c o u r t  
w i th  only  one d i v i s i o n  -- even one w i t h  more than  t h r e e  judges --
would very  r a p i d l y  b u i l d  up a  backlog. of pending ca se s ,  s o  t h a t  
t h e  problem would merely be t r a n s f e r r e d  from one a p p e l l a t e  l e v e l  
t o  t h e  o t h e r .  

Arquments f o r  and a q a i n s t  i n t e r m e d i a t e  c o u r t  system.
Those who f a v o r  an i n t e r m e d i a t e  c o u r t  ma in t a in  t h a t  i t s  c r e a t i o n  
has  d r a m a t i c a l l y  reduced t h e  c a s e  load  a t  t h e  h i g h e s t  a p p e l l a t e  
l e v e l  i n  most s t a t e s ,  and has  t h u s  enabled t h e  h i g h e s t  a p p e l l a t e  
c o u r t  t o  t a k e  more t i m e  t o  d e l i b e r a t e  c a s e s  and i n  t h i s  way ha s  
improved t h e  complexion of a p p e l l a t e  j u r i s d i c t i o n  o v e r a l l .  
O t h e r s ,  i n  f a v o r  of t h e  system, emphasize t h a t  t h e  i n t e r m e d i a t e  
a p p e l l a t e  system i n c r e a s e s  t h e  c a p a c i t y  of t h e  c o u r t  system t o  
accommodate~more l i t i g a n t s .  Defenders of t h e  s stem sugges t ,  a s  
w e l l ,  t h a t  t h e  i n t e r m e d i a t e  cou r t ' s  main v i r t u e  Ts i t s  f l e x i b i l i t y
i n  o r g a n i z a t i o n  which a l lows  it  t o  c o u n t e r  exce s s ive  c a s e  l o a d s  



i n  many d i f f e r e n t  a r e a s  depending  on t h e  a r e a  most b u r d e n e d . w  

Opponents of t h e  system d i s a g r e e  t h a t  t h e  idvan tages  of 
an i n t e rmed ia t e  system outweigh i t s  d i sadvan tages  and suggest  
t h a t  s e p a r a t i o n  of a p p e l l a t e  j u r i s d i c t i o n  b reeds  confus ion i n  
r u l e s  and procedure and makes un i fo rmi ty  imposs ible .  Those who 
a r e  a g a i n s t  t h e  system main ta in  t h a t  adding an i n f e r i o r  a p p e l l a t e  
s t r u c t u r e  d e c r e a s e s  t h e  q u a l i t y  of t h e  s t a t e ' s  a p p e l l a t e  j u d i c i a r y  
and weakens t h e  r e s p e c t a b i l i t y  of precedent  law. O the r s  i n  op- 
p o s i t i o n  argue t h a t  an in termedia- te  a p p e l l a t e  system encourages 
double appeals .  S t i l l  o t h e r s  a r e  i n  oppos i t i on  t o  t e p l an  be- 
cause  of t h e  expense t o  e s t a b l i s h  and main ta in  i t . 5 6  3 

In t e rmed ia t e  c o u r t s  i n  other j u r i s d i c t i o n s ,  A summary of 
t h e  o r g a n i z a t i o n ,  power , 'and j u r i s d i c t i o n  of the i n t e rmed ia t e  
a p p e l l a t e  c o u r t s  i n  t h e  20 s t a t e s  which have such a c o u r t  i s  con-
t a i n e d  i n  t h e  nex t  s e c t i o n  of t h i s  r e p o r t .  

Ques t i onna i r e  t o  D i S t r i c t  and County Cour t  Judseg  

A t  t h e  June 14,  L968 meeting, t h e  committee d i r e c t e d  t h a t  
a q u e s t i o n n a i r e  be  s e n t  t o  d i s t r i c t  and county c o u r t  judges i n  an 
a t t empt  t o  s o l i c i t  comments and sugges t ions  on v a r i o u s  methods t o  
a l l e v i a t e  t h e  backlog problem. The judges were asked t o  answer 
s p e c i f i c  ques t i ons  on t h e  q u e s t i o n n a i r e  and t h e s e  r e p l i e s  were 
compiled by t h e  s t a f f ,  [ s e e  Appendix B f o r  copy of quest ionnaire.)  
For ty-seven of 70 d i s t r i c t  judges and 42 of 94 county judges com-
p l e t e d  t h e  ques t ionna i re .  The compi la t ion  of t h e s e  r e p l i e s ,  i n  
r e l a t i o n  t o  t h e  s p e c i f i c  ques t i ons  asked, fo l lows:  

1. 	 Do you t h i n k  t h a t  more e x t e n s i v e  use  of  o u t s i d e  
atid r e t i r e d  judges would a i d  t h e  Supreme Court  
i n  i t s  a t t emp t  t o  reduce t h e  c u r r e n t  backlog of 
cases?  

D i s t r i c t  judqes  Countv judses  

Yes 20 18 
No 24 23 
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2. 	 Do you th ink  t h a t  i nc reas ing  t h e  number of 
judges i n  t h e  Supreme Court  from seven t o  
nine  would be e f f e c t i v e  i n  reducing t h e  
backlog? 

D i s t r i c t  judqes County judqes 

Yes 	 14 
No 	 30 

3. 	 Do you th ink  t h a t  an enlarged c o u r t ,  wi th  
poss ib ly  12 judges, s i t t i n g  i n  s e p a r a t e  crim- 
i n a l  and c i v i l  d i v i s i o n s ,  would a l l e v i a t e  t h e  
backlog problem? 

D i s t r i c t  judqes County ju&qes 

Yes 
No 

4 ,  	 Do you t h i n k  t h a t  t h e  p r e v a i l i n g  method of 
a p p e l l a t e  review should be changed, such a s  by 
l i m i t i n g  t h e  r i g h t  of appeal  o r  by changing 
t h e  method from w r i t  of e r r o r  t o  w r i t  of c e r -
t i o r a r i ?  

D i s t r i c t  judqes County judqes 

Yes 	 15 
No 	 27 

5. 	 Do you t h i n k  t h a t  an in t e rmed ia t e  a p p e l l a t e  
c o u r t  between t h e  t r i a l  c o u r t s  and t h e  Supreme 
Court  should be e s t ab l i shed?  

D i s t r i c t  judqes County judqes 

Yes 
No 

6. 	 Assuming t h a t  an in t e rmed ia t e  c o u r t  of appea ls
i s  e s t a b l i s h e d ,  do you th ink  t h e  i n t e rmed ia t e  
c o u r t  should be (1 )  one c o u r t  wi th  ' u r i s d i c t i o n  
coextens ive  wi th  t h e  e n t i r e  s t a t e ,  12) one 
c o u r t  wi th  s e v e r a l  s e p a r a t e  d i v i s i o n s ,  each d i -
v i s i o n  having j u r i s d i c t i o n  over  a  p a r t i c u l a r  
geographical  reg ion  of t h e  s t a t e ,  o r  (3) two 
o r  more s e p a r a t e  c o u r t s  of appea l ,  each c o u r t  



having j u r i s d i c t i o n  over  a  p a r t i c u l a r  d i s t r i c t  
of t h e  s t a t e ?  

D i s t r i c t  judqes County judqes 

7. 	 Assuming t h a t  an in t e rmed ia t e  a p p e l l a t e  cou r t  
i s  e s t a b l i s h e d ,  do you t h i n k  t h a t  county cou r t  
appeals  should go (1 )  t o  t h e  in te rmedia te  
c o u r t  o r  (2) cont inue  t o  go t o  t h e  d i s t r i c t  
cour t s?  

D i s t r i c t  judqes County judqes 

8. 	 Assuming t h a t  an in t e rmed ia t e  a p p e l l a t e  cou r t  
i s  e s t a b l i s h e d ,  do you t h i n k  t h a t  it should be 
gran ted  j u r i s d i c t i o n  t o  review a d m i n i s t r a t i v e  
d e c i s i o n s  (workmen's compensation, unemployment 
compensation, P u b l i c  U t i l i t i e s  o r d e r s  and de- 
c i s i o n s ,  e t c . )  r a t h e r  t han  having t h e  d i s t r i c t  
c o u r t s  review such dec is ions?  

D i s t r i c t  judses  County judqes 

Yes 

No 


Summarv, I t  appears  t h a t  most of t hose  who r e p l i e d  t o  t h e  
ques t ionna i r e  f a v o r  t h e  es tab l i shment  of an in t e rmed ia t e  appel- 
l a t e  c o u r t  a s  t h e  b e s t  s o l u t i o n  t o  t h e  Supreme Court backlog 
problem. A major i ty  of t hose  responding apparen t ly  thought t h a t  
none of t h e  f i r s t  f o u r  proposed s o l u t i o n s  ( t h e  f i r s t  f o u r  ques- 
t i o n s )  was t h e  b e s t  answer o r  so lu t ion .  Ques t ions  s i x  through 
e i g h t  r e l a t e  t o  s p e c i f i c  problems involved i n  t h e  es tabl ishment  
of an in t e rmed ia t e  c o u r t ,  The major i ty  of t hose  responding t o  
ques t ion  s i x  be l ieved  t h a t  t h e  i n t e rmed ia t e  c o u r t  should be one 
c o u r t  wi th  j u r i s d i c t i o n  coextensive  wi th  t h e  s t a t e .  Quest ion 
seven demonstrates t h a t  t h e  major i ty  be l i eve  t h a t  county cou r t  
appeals  should cont inue  t o  go t o  t h e  d i s t r i c t  c o u r t s  r a t h e r  than 
t h e  i n t e rmed ia t e  c o u r t ,  should one be e s t ab l i shed .  Question 
e i g h t  shows t h a t  t h e r e  i s  a s p l i t  of opinion by those  responding 
a s  t o  whether admin i s t r a t i ve  review c a s e s  should go t o  t h e  i n t e r -  
mediate cou r t  o r  t h e  d i s t r i c t  c o u r t s ,  should an in te rmedia te  
c o u r t  be e s t ab l i shed .  



INTERMEDIATE APPELLATE COURTS 

I N  OTHER JURISDICTIONS 


Twenty s t a t e s  (and t h e  f e d e r a l  government) now have tri-
buna ls  o r  i n t e rmed ia t e  a p p e l l a t e  c o u r t s  between t h e  t r i a l  c o u r t s  
and t h e  c o u r t  of l a s t  r e s o r t .  These s t a t e s  a r e  a s  fol lows:  

Alabama I l l i n o i s  Missour i  Ohio 
Arizona Ind iana  New J e r s e y  Oklahoma 
C a l i f o r n i a  Louis iana New Mexico Pennsylvania 
F l o r i d a  Mary1 and New York Tennessee 
Georgia Michigan North Caro l ina  Texas 

The j u r i s d i c t i o n  of t h e s e  i n t e rmed ia t e  bodies  i s  p r imar i l y  
a p p e l l a t e .  Some have no o r i g i n a l  j u r i s d i c t i o n  whatsoever;  o t h e r s  
have l i m i t e d  o r i g i n a l  j u r i s d i c t i o n .  These i n t e rmed ia t e  c o u r t s  
purpor ted ly  s e rve  two main purposes.  They r e l i e v e  t h e  s t a t e  
supreme c o u r t  of i t s  ca se load ,  whi le  a t  t h e  same t ime ~ i v i n g  lit-
i g a n t s  a t  l e a s t  one appeal ,  and t h e y . p r o v i d e  f o r  s p e c i f i c  d ispo-  
s i t i o n  of appea l s  i n  c e r t a i n  c l a s s e s  of cases .  

The c o n s t i t u t i o n s  of e i g h t  of t h e s e  s t a t e s  provide  f o r  an 
i n t e rmed ia t e  c o u r t .  I n  I l l i n o i s ,  t h e  c r e a t i o n  of such c o u r t s  i s  
d i s c r e t i o n a r y .  The l e g i s l a t u r e s  of Alabama, Ind i ana ,  Pennsylva- 
n i a ,  and Tennessee have e s t a b l i s h e d  in t e rmed ia t e  c o u r t s  under 
gene ra l  powers t o  c r e a t e  a d d i t i o n a l  t r i b u n a l s .  Three s t a t e s  have 
abandoned t h e  p l an  -- Colorado (1915) .  Kansas (1901) and Kentucky 
(1894) . 
Court  S t r u c t u r e  

In t e rmed ia t e  a p p e l l a t e  c o u r t s  a r e  of two o r g a n i z a t i o n a l  
types :  a c e n t r a l  c o u r t  s e rv ing  t h e  e n t i r e  s t a t e ,  o r  a  r eg iona l  
system wi th  a number of c o u r t s ,  each cover ing a j u d i c i a l  d i s -  
t r i c t .  The f i r s t  form i s  i n  ope ra t i on  i n  Alabama, Arizona, Geor-
g i a ,  I nd i ana ,  Maryland, Michigan, New J e r s e y ,  New Mexico, North 
Ca ro l ina ,  Oklahoma, and Pennsylvania .  Regional c o u r t s  a r e  used 
i n  C a l i f o r n i a ,  F l o r i d a ,  I l l i n o i s ,  Louis iana ,  Missour i ,  New York, 
Ohio, Tennessee, and Texas. Table  I o u t l i n e s  t h e  s t r u c t u r e  of 
t h e s e  c o u r t s .  

The number of judges i n  s t a t e s  having one c e n t r a l  body 
ranges  from t h r e e  (Alabama and Oklahoma) t o  twelve  ( ~ e w  J e r s e y ) .  
Judges a r e  e l e c t e d  i n  a l l  bu t  one of t h e s e  e leven  s t a t e s ,  with 
terms vary ing  from f o u r  t o  f i f t e e n  yea r s .  I n  New J e r s e y ,  t h e  
Chief J u s t i c e  of t h e  Supreme Court  a s s i g n s  Supe r io r  Court  judges 
t o  t h e  Appe l la te  D i v i s i o n  f o r  a  one-year per iod.  New J e r s e y ' s  
Appe l la te  D iv i s ion  may be ,  and has  been, enlarged b y - t h e  addi-  
t i o n  of p a r t s  corresponding t o  d i v i s i o n s .  



TABLE XVI 


ORGANIZATION OF INTERMEDIATE APPELLATE COURTS 


Cent ra l  
Court 

Alabama 

Arizona 

Number of 
Judges 

Term 
(vears)  

6 

6 

Method of 
Se l ec t i on  

Elected 

Elected 

S a l a r i e s  

319,500 

$22,500 

Georgia 6 Elected $26,500 

Indiana 4 Elected -- fou r  
judges each from 
two d i s t r i c t s .  

822,500 

J' 
& 
1 

Maryland 

Michigan 

15 

6 

Elected 

Elected 

827,500 

$32,500 

New Jersey 

New Mexico 

1 Supreior cour t  
judges a r e  as-
signed t o  appel- 
l a t e  d i v i s i o n  by 
chief  j u s t i c e  

Elected 

$27,000 

319,500 

North Carolina Elected $24,000 

Oklahoma Elected $22,500 

Pennsylvania Elected 835,500 

T v ~ e  of Court 

One cen t r a l  body. Located i n  Montgomery. 

One cour t  -- two .d iv i s ions  of t h r e e  judges
each. Division 1 a t  Phoenix and D iv i s ion  
2  a t  Tucson. 

One court  -- t h r ee  d i v i s i o n s  of t h r e e  judges 
each. A l l  d i v i s i ons  loca ted  a t  A t l a n t a .  

One cour t  -- two d i v i s i o n s  of f o u r  judges 
each. Both d iv i s i ons  located a t  Indianap-
o l i s .  

One cen t r a l  body. Criminal j u r i s d i c t i o n  
only. 

One court  -- t h r e e  d iv i s i ons  of t h r e e  judges 
each. Divisions loca ted  a t  D e t r o i t ,  Lans-
ing,  and Grand Rapids. 

One court  -- separa te  d iv i s i ons  e s t a b l i s h e d  
a s  necessary. Four d iv i s i ons  i n  1967. Are 
appel la te  d iv i s i ons  of super io r  c o u r t s .  
Located a t  Trenton and Newark. 

One court .  Located a t  Santa Fe. 

One court .  Located a t  Raleigh. Cour t  t o  
have 9 judges by 1969. 

One court  -- two d i v i s i o n s  of t h r e e  judges 
each i n  Tulsa and Oklahoma City.  

One court  -- s i t s  a t  t h r e e  d i f f e r e n t  d i s -  
t r i c t s  a t  d i f f e r e n t  times of year.  



Regional
Court 

Number of 
Judqes 

Term 
_(years )  

Method of 
S e l e c t i o n  S a l a r i e s  

C a l i f o r n i a  3  9  12 Nominated by gov- 
e rno r .  Approved 
by a  committee on 
q u a l i f i c a t i o n s .  
R u n f o r r e - e l e c -
t i o n  upon r eco rd .  

$30,000
h e n d e d  

t o  
$36,216 

( ~ e p t .
1, 1968) 

-- 

Flo r ida  

I 

i: I l l i n o i s  E lec ted  835,000 

Louisiana Elec ted  

Missouri Appointed by gov- $25,000 
e r n o r  from l i s t  
submit ted by nomi- 
na t ing  commission. 
Run f o r  r e - e l e c t i o n  
upon record .  

Type of Cour t  

F i v e  a p p e l l a t e  d i s t r i c t s ,  wi th  f o u r  
d i v i s i o n s  i n  f i r s t  d i s t r i c t ,  f i v e  
d i v i s i o n s  i n  second d i s t r i c t ,  two 
d i v i s i o n s  i n  f o u r t h  d i s t r i c t ,  and 
one d i v i s i o n  i n  each of t h e  t h i r d  
and f i f t h  d i s t r i c t s .  Each d i v i s i o n  
h a s  t h r e e  judges each. 

Four a p p e l l a t e  d i s t r i c t s ,  each w i t h  
a Distr ict  Court o f  Appeal. F i v e  
judges i n  t h r e e  d i s t r i c t s  and f o u r  
judges i n  one d i s t r i c t .  

F ive  j u d i c i a l  d i s t r i c t s ,  each w i t h  a n  
a p p e l l a t e  cou r t .  There  a r e  f o u r  d i -  
v i s i o n s  i n  t h e  f i r s t  d i s t r i c t ,  wi th  
t h r e e  judges i n  each d i v i s i o n ,  and o n e  
d i v i s i o n  i n  each of t h e  o t h e r  f o u r  
d i s t r i c t s ,  with t h r e e ,  judges t o  a. di-
v i s i o n .  

Four a p p e l l a t e  c i r c u i t s ,  each w i t h  a 
Court  of Appeals. S i x  judges i n  F i r s t  
C i r c u i t ,  t h r e e  judges i n  Second C i r -  
c u i t ,  f i v e  judges i n  Th i rd  C i r c u i t ,  
and e i g h t  judges i n  Four th  C i r c u i t .  

Three c o u r t s ,  one i n  each  of t h r e e  
d i s t r i c t s .  Three judges each. 



Regional Number of Term Method of -Court  Judqes  ( y e a r s )  S e l e c t i o n  Sa1a r i  e  s Type of Court 

New York 26 5 Appointed by gov- $33,500 Appe l l a t e  d i v i s i o n s  i n  each  o f  f o u r  
e r n o r  from among t o  j u d i c i a l  departments  of s t a t e .  Seven  
judges of supreme $40,000 judges i n  two departments ,  f i v e  j u d g e s  
c o u r t .  	 i n  o t h e r  two. Addi t iona l  j udges  may 

be ass igned .  Appel la te  terms may be 
e s t a b l i s h e d  i n  f i r s t  and second de-  
partment.  

Ohio Elec ted  $27,000 	 Sepa ra t e  c o u r t  of appea ls  i n  each  o f  
t e n  j u d i c i a l  d i s t r i c t s .  E i g h t  d i s -  
t r i c t s  have t h r e e  judges,  two d i s t r i c t s  
have s i x  and f o u r  judges r e s p e c t i v e l y .  

Tennessee E lec t ed  E20,OOO 	 Court of Appeals. 

E l ec t ed  $20,000 	 Court of  Cr imina l  Appeals. 

Two s e p a r a t e  i n t e rmed ia t e  a p p e l l a t e  
c o u r t s .  Court  of  Appeals s i t s  	i n  
t h r e e  d i v i s i o n s  of t h r e e  judges  each .  
Court  of  Criminal  Appeals i s  one c o u r t .  

Texas E lec t ed  824,000 	 Court of C i v i l  Appeals. 

E l ec t ed  $27,000 	 Court of Criminal  Appeals. 

Two s e p a r a t e  i n t e rmed ia t e  a p p e l l a t e  
c o u r t s .  There a r e  f o u r t e e n  s e p a r a t e  
j u d i c i a l  d i s t r i c t s ,  each w i t h  a  C o u r t  
of C i v i l  Appeals composed of  t h r e e  
judges. Court  of Criminal  Appeals i s  
one c o u r t .  

Source: Council of S t a t e  Governments, S t a t e  Court Svstems (Revised,  1968);  " J u d i c i a l  S a l a r i e s  i n  Major T r i a l  
and Appel la te  Courts ,"  51 J. Amer. Jud.  Soc. 240, 241 (July 1968) ; Martindale-Hubbell  Law ~ i r e c t o r y ,  
Vol. V; C o n s t i t u t i o n s  and S t a t u t e s  of t h e  va r ious  s t a t e s .  



The n ine  j u r i s d i c t i o n s  having r eg iona l  c o u r t s  p re sen t  a 
v a r i e t y  of forms. The number of s e p a r a t e  i n t e rmed ia t e  c o u r t s  
ranges  from a  low of t h r e e  (Missouri)  t o  a  high of fou r t een  
exas as). I n  a d d i t i o n ,  New York a u t h o r i z e s  a p p e l l a t e  terms of t h e  

t r i a l  c o u r t  (supreme c o u r t ) ,  I l l i n o i s  permits  c r e a t i o n  of branch 
a p p e l l a t e  c o u r t s ,  and d i v i s i o n s  i n  Missouri  may be  c r e a t e d  by 
having pro tempore judges s i t  wi th  one o r  more r e g u l a r  judges. 
The number of judges on t h e  i n t e rmed ia t e  c o u r t s  of t he se  n ine  
s t a t e s  i s  a s  high a s  42 e ex as with 14 c o u r t s ) .  Usual ly  t h e r e  
a r e  t h r e e  judges f o r  each c o u r t  o r  d i v i s i o n  t h e r e o f .  

I n  New J e r s e y  and New York, judges of t h e  i n t e rmed ia t e  
a p p e l l a t e  c o u r t s  a r e  appointed by t h e  Chief J u s t i c e  and Governor, 
r e s p e c t i v e l y ,  from among t h e  judges of t h e  t r i a l  cou r t .  I n  Cal-  
i f o r n i a  and Missour i ,  judges a r e  appointed o r  nominated by t h e  
Governor and approved by a  commission and run  f o r  r e - e l e c t i o n  on 
t h e i r  record.  The o t h e r  s t a t e s  e l e c t  t h e i r  judges, e i t h e r  on a  
d i s t r i c t  b a s i s  o r  on a s ta te -wide  b a s i s .  

Each c o u r t  o r  d i v i s i o n  u s u a l l y  has  a  p r e s i d i n g  judge des-  
i gna t ed  va r ious ly  a s  P r e s i d i n g  Judge,  Chief Judge, Chief J u s t i c e ,  
P r e s i d i n g  J u s t i c e  o r  P r e s i d e n t .  P r e s i d i n g  judges a r e  gene ra l ly  
s e l e c t e d  by t h e  c o u r t  o r  d i v i s i o n  t h e r e o f .  The o f f i c e  r o t a t e s  i n  
Ind iana .  The Governor of New York d e s i g n a t e s  t h e  p re s id ing  jus -  
t i c e  i n  each department and he a c t s  a s  such du r ing  h i s  time i n  
o f f i c e .  I n  Ohio, t h e  ch i e f  j u s t i c e  f o r  a l l  t e n  Cour t s  of Appeals 
i s  chosen annual ly  by t h e  membership of t h e  cou r t .  Tennessee has  
a  p r e s i d i n g  judge f o r  t h e  whole c o u r t  a s  wel l  a s  f o r  each d i v i -  
s ion .  

Most of t h e  l a r g e r  s t a t e s  u se  r e g i o n a l  c o u r t s  -- C a l i f o r - . 
n i a ,  I l l i n o i s ,  New York, Ohio, and Texas; however, F l o r i d a ,  
Louis iana ,  Missour i ,  a d  Tennessee a l s o  have r eg iona l  cou r t s .  
Michigan and Pennsylvania ,  both  w i th  l a r g e  popula t ions ,  u t i l i z e  
a  c e n t r a l  c o u r t .  A l l  of t h e s e  v a r i a t i o n s  a r e  designed t o  meet 
t h e  p a r t i c u l a r  needs of each s t a t e .  

A s t a t e ' s  s i z e  and l o c a t i o n  may make one a p p e l l a t e  system 
more p r e f e r a b l e  f o r  one j u s i s d i c t i o n  than  f o r  another .  S ince  
New J e r s e y  i s  a small  Eas t e rn  Coast  s t a t e ,  f o r  example, a s t a t e -
wide c e n t r a l  c o u r t  system i s  e a s i l y  adaptab le  t o  i t s  needs with- 
ou t  inconveniencing i t s  lawyers who must t r a v e l  t o  Trenton t o  t r y  
t h e i r  ca se s .  C a l i f o r n i a ,  on t h e  o t h e r  hand, because of i t s  s i z e ,  
ha s  found i t  imposs ib le  t o  e s t a b l i s h  t h e  same type  of a p p e l l a t e
system, p r e f e r r i n g  t o  s e t  i t s  c o u r t s  i n  s e v e r a l  convenient  geo- 
g raphic  l o c a t i o n s  throughout t h e  s t a t e .  

Expense -- S a l a r i e s  

The most obvious d i r e c t  c o s t  of an in t e rmed ia t e  a p p e l l a t e  
c o u r t  i s  t h e  s a l a r i e s  and expenses of t h e  judges and s t a f f .  Sa l -
a r i e s  of i n t e rmed ia t e  a p p e l l a t e  c o u r t  judges i n  1968 ranged from 



a h i g h  of $40,000 i n  New York t o  a low of $16,500 i n  Oklahoma, 
w i t h  $26,500 approximate ly  t h e  median s t a t e  s a l a r y .  I n t e r m e d i a t e  
c o u r t  judges  u s u a l l y  r e c e i v e  from $1,000 -- $3,000 l e s s  i n  s a l a r y  
t h a n  do j u s t i c e s  of t h e  h i g h e s t  c o u r t .  

Double Appeals - J u r i s d i c t i o n  

F i n a l i t y  of d e c i s i o n  i s  one of t h e  most v i t a l  problems i n  
a  c o u r t  system having an  i n t e r m e d i a t e  a p p e l l a t e  c o u r t .  A ba lance  
should  be mainta ined between l i m i t i n g  rev iew i n  o r d e r  t o  c u r t a i l  
doub le  a p p e a l s ,  w h i l e  a t  t h e  same t i m e  g i v i n g  t h e  h i g h e s t  c o u r t  
enough a u t h o r i t y  t o  a s s u r e  u n i f o r m i t y  of d e c i s i o n  and g r a n t i n g  
rev iew by t h e  h i g h e s t  c o u r t  on q u e s t i o n s  of g e n e r a l  i n t e r e s t  and 
impor tance .  I t  a p p e a r s  t h a t  i n  t h e  twenty  s t a t e s  surveyed t h e r e  
i s  a  tendency toward g i v i n g  f i n a l i t y  t o  t h e  i n t e r m e d i a t e  c o u r t s  
i n  i n c r e a s i n g  c l a s s e s  of c a s e s .  

The s t a t e - b y - s t a t e  survey i n d i c a t e s  t h e  broad d i v i s i o n  of 
a p p e a l s  a s s igned  t o  t h e  supreme c o u r t  and t o  t h e  i n t e r m e d i a t e  
c o u r t  and t h e  method used i n  each s t a t e  f o r  g r a n t i n g  double  r e -  
view. A p p e l l a t e  j u r i s d i c t i o n  of i n t e r m e d i a t e  c o u r t s  i n  some of 
t h e  s t a t e s  i s  r e s i d u a l ,  a f t e r  s p e c i f i c  g r a n t s  of a p p e a l s  t o  t h e  
supreme c o u r t .  I n  t h e  o t h e r  s t a t e s ,  t h e  c l a s s e s  of c a s e s  ap- 
p e a l a b l e  t o  t h e  i n t e r m e d i a t e  c o u r t  a r e  s p e c i f i c a l l y  s e t  f o r t h  by 
c o n s t i t u t i o n  o r  s t a t u t e .  

D i r e c t  appea l  t o  t h e  supreme c o u r t ,  by-pass ing  t h e  i n t e r -  
med ia te  body, i s  g e n e r a l l y  t o  be had i n  c r i m i n a l  c a u s e s ,  e spe -
c i a l l y  c a p i t a l  c a s e s  and f e l o n i e s ,  and t h o s e  c a s e s  i n v o l v i n g  a 
c o n s t i t u t i o n a l  q u e s t i o n .  O t h e r  d i r e c t  a p p e a l s  a s  of r i g h t  t o  t h e '  
h i g h e s t  c o u r t  a r e  n o t  uniform from s t a t e  t o  s t a t e  and i n c l u d e :  
a l l  e q u i t y  c a s e s ;  l a n d  t i t l e  o r  homestead c a s e s ;  revenue m a t t e r s ;  
condemnation p roceed ings ;  d i v o r c e  o r  alimony; p r o b a t e  o r  m a t t e r s  
concern ing  w i l l s ;  e l e c t i o n  c o n t e s t s  o r  r i g h t  t o  p u b l i c  o f f i c e ;  
annexa t ion  and zoning;  workmen's compensat ion;  p u b l i c  u t i l i t i e s  
d e c i s i o n s  and o r d e r s ;  q u i e t  t i t l e  a c t i o n s ;  e t c .  Some s t a t e s  
g r a n t  d i r e c t  appea l  o n l y  t o  t h e  h i g h e s t  c o u r t  i n  workmen's com-
p e n s a t i o n  c a s e s  ( ~ e wJ e r s e y ) ,  w h i l e  o t h e r s  v e s t  a p p e l l a t e  j u r i s -  
d i c t i o n  i n  t h i s  c l a s s  of c a s e s  i n  b o t h  t h e  i n t e r m e d i a t e  and 
h i g h e s t  a p p e l l a t e  c o u r t s .  I n  New Mexico and North C a r o l i n a ,  ?p- 
p e a l  a s  of r i g h t  l i e s  t o  t h e  i n t e r m e d i a t e  c o u r t  t o  review d e c i -  
s i o n s  of workmen's compensat ion c a s e s .  I n  New Mexico, t h e  Supreme 
Cour t  may review by c e r t i o r a r i  t h e  d e c i s i o n  of t h e  i n t e r m e d i a t e  
c o u r t  i n  a  rvorkmen's compensation c a s e ,  b u t  i n  North C a r o l i n a  no 
appea l  from t h e  d e c i s i o n  of t h e  c o u r t  i s  al lowed t o  t h e  Supreme 
Court. I n  Arizona,  F l o r i d a ,  and Pennsy lvan ia ,  t h e  i n t e r m e d i a t e  
c o u r t  ha s  j u r i s d i c t i o n  t o  i s s u e  w r i t s  of c e r t i o r a r i  t o  r ev iew 
awards of workmen's compensation. 

Some s t a t e s  p l a c e  a  monetary l i m i t  on c i v i l  appea l s .  For  

example, i n  Alabama t h e  i n t e r m e d i a t e  c o u r t  h a s  f i n a l  a p p e l l a t e  

j u r i s d i c t i o n- of a l l  s u i t s  a t  law where t h e  amount invo lved  does  
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not  exceed $1,000. For  t h e r e  t o  be j u r i s d i c t i o n  i n  t h e  interme- 
d i a t e  c o u r t s  of Ind i ana  and Louis iana t h e  amount i n  controversy 
must exceed $50 and $100 r e s p e c t i v e l y .  I n  Missour i ,  t h e  i n t e r -  
mediate  c o u r t  has  a p p e l l a t e  j u r i s d i c t i o n  i n  c i v i l  causes  where 
t h e  amount involved i s  l e s s  t han  $7,500. I f  t h e  amount involved 
i s  over  $7,500 t h e  h i g h e s t  c o u r t  has  s o l e  a p p e l l a t e  j u r i s d i c t i o n .  

Appeals from t h e  i n t e rmed ia t e  c o u r t  t o  t h e  h i g h e s t  c o u r t  
may be taken  e i t h e r  a s  a  m a t t e r  of r i g h t  o r  by leave .  Another 
pronounced tendency h a s  been t o  c u t  down appeal a s  of r i g h t  and 
t o  provide  some form of d i s c r e t i o n a r y  review, u s u a l l y  by supreme 
c o u r t  c e r t i o r a r i  o r  i n t e r m e d i a t e  c o u r t  c e r t i f i c a t i o n  o r  both.  
Some s t a t e s  e i t h e r  a l low o r  r e q u i r e  review by t h e  h i g h e s t  c o u r t  
on t h e  b a s i s  of some o b j e c t i v e  s tandard  i n  a d d i t i o n  t o  d i s c r e -  
t i o n a r y  review. These c r i t e r i a  i n c l u d e  c o n f l i c t  w i th  a  p r i o r  
d e c i s i o n ,  l ack  of unanimity i n  t h e  i n t e rmed ia t e  c o u r t ,  and r e -  
v e r s a l  o r  mod i f i ca t i on  of t h e  t r i a l  c o u r t .  

Most of t h e  i n t e r m e d i a t e  c o u r t s  i n  a d d i t i o n  t o  t h e  h ighes t  
a p p e l l a t e  c o u r t s ,  have power and a u t h o r i t y  t o  i s s u e  v a r i o u s  writs. 
I n  Ohio t h e  i n t e r m e d i a t e  c o u r t  ha s  o r i g i n a l  j u r i s d i c t i o n  i n  is-
suing w r i t s  of mandamus, habeas corpus ,  p r o h i b i t i o n  and quo war- 
r an to .  I n  Pennsylvania ,  t h e  i n t e r m e d i a t e  c o u r t  ha s  no o r i g i n a l  
j u r i s d i c t i o n  excep t  when i s s u i n g  w r i t s  of habeas corpus.  Be-
s i d e s  t h e s e  v a r i a t i o n s ,  grounds f o r  j u d i c i a l  d e c i s i o n s  o f t e n  d i f -  
f e r .  C e r t a i n  i n t e r m e d i a t e  c o u r t s ,  f o r  i n s t a n c e ,  have j u r i s d i c -  
t i o n  t o  dec ide  appea l s  on t h e  grounds of f a c t s  a s  wel l  a s  law a s  
i n  t h e  ca se  of Lou i s i ana ' s  i n t e rmed ia t e  c o u r t .  I n  C a l i f o r n i a ,  
however, t h e  i n t e r m e d i a t e  c o u r t  must dec ide  ques t i ons  only on t h e  
b a s i s  of law. 

Diverqency of Rules of Law 

C o n f l i c t i n g  i n t e r p r e t a t i o n s  among c o u r t s  i n  s t a t e s  with 
one c e n t r a l  i n t e r m e d i a t e  body may not  p r e sen t  t o o  many problems. 
However, t h e  p o s s i b i l i t y  of c o n f l i c t i n g  d e c i s i o n s  e x i s t s  i n  r e -  
g i o n a l  i n t e rmed ia t e  c o u r t  systems. Th i s  p o s s i b i l i t y  i s  enhanced 
when t h e r e  a r e  a s  many a s  n ine  o r  f o u r t e e n  such c o u r t s .  I n  a l l  
of t h e  s t a t e s  having r e g i o n a l  i n t e r m e d i a t e  c o u r t s ,  some prov is ion  
i s  made f o r  d i s c r e t i o n a r y  review by t h e  h i g h e s t  t r i b u n a l .  Th is  
s e rves  a s  a  means of main ta in ing  un i formi ty  of jur isprudence.  I n  
a d d i t i o n ,  t h e  i n t e rmed ia t e  c o u r t  i n  some j u r i s d i c t i o n s  has  t h e  
power t o  c e r t i f y  ca se s  t o  t h e  supreme c o u r t  because of c o n f l i c t  
w i t h  p r i o r  dec i s ions .  

J u r i s d i c t i o n  of In t e rmed ia t e  Appe l l a t e  Cour t s  

J u r i s d i c t i o n a l  d e l i n e a t i o n  between t h e  i n t e r m e d i a t e  and 
h i g h e s t  c o u r t s  i s  a s  v a r i e d  a s  t h e  number of s t a t e s  with i n t e r -  
mediate c o u r t s .  Summaries of t h e  major p rov i s ions  f o r  each s t a t e  
a r e  inc luded  i n  Appendix A. 



S t a t e s  Current ly  Consider ins  Establishment of Intermediate  Ap-
p e l1a t e  C o u r -  

I n  addi t ion  t o  t h e  20 s ta tes  which c u r r e n t l y  have an i n -
termediate  appe l l a t e  c o u r t ,  there  a r e  t h r e e  s t a t e s  with'Supreme 
Court f i l i n g s  and backlog problems somewhat s i m i l a r  t o  Colora- 
do 's  which a r e  consider ing t h e  c r e a t i o n  of an interm d i a t e  ap- 
p e l l a t e  court :  Minnesota, Oregon, and ~ a s h i n ~ t 0 n . d  A t  - t h e  
Ju ly  26, 1968 meeting, t h e  committee consulted with Mr. William 
M. Lomy, Cierk of t h e  Supreme Court of Washington, and J u s t i c e  
Ralph M, Holman, J u s t i c e  of t h e  Supreme Court of Oregon, who 
repor ted  on t h e i r  r e s p e c t i v e  s t a t e  a p p e l l a t e  cour t  systems, prob- 
lems, and proposed so lu t ions .  

I n  Washington, t h e r e  i s  c u r r e n t l y  a proposed cons t i tu t ion -  
a l  amendment providing f o r  t h e  c r e a t i o n  of a cour t  of appeals.
This  c o n s t i t u t i o n a l  amendment i s  t o  be submitted t o  t h e  v o t e r s  i n  
November. The implementing l e g i s l a t i o n  has been d r a f t e d  and 
t h e r e  i s  an ex tens ive  campaign being conducted t o  ob ta in  passage 
of t h e  amendment. I n  Orsgon, a proposed b i l l  t o  c r e a t e  an in-  
te rmedia te  c o u r t  of appeals  i s  t o  be introduced i n  t h e  1969 leg-  
i s l a t i v e  session.  Th i s  b i l l  apparent ly  has t h e  support  of most 
i n t e r e s t e d  groups o r  bodies  i n  t h e  s ta te .58/  

57/ Memorandum from S t a t e  Court Administrator,  J u l y  8, 1968, p. 
11. 

58/ Minutes of Meeting, J u l y  26, 1968, pp. 14, 25. 



COLORADO SUPREME COURT PROPOSAL FOR 
AN INTERMEDIATE APP ELLATE COURT 

On J u l y  26, 1968, t h e  committee reques ted  t h a t  t h e  Colo-
rado Supreme Cour t  p r e s e n t  t o  t h e  committee i t s  proposed solu-
t i o n s  t o  t h e  backlo  problem. The committee determined t h a t  
s i n c e  t h i s  s tudy un ?quely  i n v o l v e s  t h e  Supreme Cour t  it  should 
be g iven  an oppo r tun i t y  t o  p r e s e n t  any recommendations it may, 	
have w i t h  regard  t o  proposed s o l u t i o n s  and a l t e r n a t i v e s .  Pur-
suan t  t o  t h i s  r e q u e s t ,  t h e  Supreme Cour t  submit ted  i t s  r e p o r t
and recommendations t o  t h e  committee on August 30, 1968. The 
r e p o r t  s e t s  f o r t h  a  p roposa l  f o r  t h e  c r e a t i o n  of an in te rmedi -  
a t e  a p p e l l a t e  c o u r t  t o  meet t h e  e v e r  growing a p p e l l a t e  backlog 
Ln Colorado. Th i s  p roposa l  was approved i n  p r i n c i p l e  b t h e  
Colorado Supreme Cour t ,  s i t t i n g  en banc, on August 15, 1968. 

The r e p o r t  by t h e  Colorado Supreme Cour t  d i s c u s s e s  two 
d i f f e r e n t  ways i n  which an i n t e r m e d i a t e  c o u r t  might be  organized 
and func t i on .  These two p roposa l s ,  a s  recommended by t h e  Supreme 
Cour t ,  a r e  s e t  f o r t h  below e x a c t l y  a s  t h e y  appear i n  t h e  r e p o r t ,  
excep t  f o r  t h e  renumbering of pages ,  f i g u r e s ,  and foo tno t e s .  

P l a n  A: O rgan i za t i on  and J u r i s d i c t i o n  

Orqan i za t i on  

The i n t e r m e d i a t e  c o u r t  of appea l s  would comprise t h r e e  
c i r c u i t s  of t h r e e  judges each.  The boundar ies  o f  t h e  t h r e e  c i r -  
c u i t s  a r e  shown i n  F igu re  B. Because 7 1  p e r c e n t  of  a l l  Supreme 
Cour t  appea l s  (1966-67) a r e  f i l e d  from t h e  Denver me t ropo l i t an  
a r e a  ( i n c l u d i n g  Boulder)  c a s e l o a d s  can be equa l i z ed  among c i r -  
c u i t s  most e a s i l y  by: 1 j  d i v i d i n g  Denver between two c i r c u i t s ;  
and 2 )  d i v i d i n g  t h e  Denver m e t r o p o l i t a n  a r e a  among a l l  t h r e e .  

As can be seen  from F igu re  B,  one-half  of Denver and t h e  
1st D i s t r i c t  would be combined wi th  t h e  1st C i r c u i t ;  the  o ther  
h a l f  of  Denver p l u s  t h e  1 7 t h  D i s t r i c t  d dams) and t h e  20th D i s -
t r i c t  (Bou lde r j  t h e  2nd C i r c u i t ,  w i t h  t h e  a d d i t i o n  
of t h e  8 t h  D i s t r i c t  The remaining j u d i c i a l  d i s t r i c t s ,  
i n c l u d i n g  t h e  1 8 t h  would comprise t h e  3 rd  C i r c u i t .  

I t  i s  necessa ry  t o  d i v i d e  Denver,  because  44 p e r c e n t  of 
a l l  Supreme Cour t  appea l s  o r i g i n a t e  i n  t h e  Denver Cour ts .  The 
d i v i s i o n  of  Denver could  be accomplished i n  the e n a b l i n g  legis-
l a t i o n  by p rov id ing  t h a t  appea l s  o r i g i n a t i n g  from D i v i s i o n s  P, 
3, 5, 7 ,  and 13 of t h e  Denver D i s t r i c t  Court  and from t h e  Denver 
S u p e r i o r  Court  w i l l  l i e  t o  t h e  1st C i r c u i t ,  and appeals from D%-
v i s i o n s  2 ,  4 ,  6, 8, and 12 of t h e  Denver Distr ic t  Cour t  a d  from 





t h e  Denver Probate  and Juven i l e  Courts  s h a l l  l i e  t o  t h e  2nd C i r -
c u i t ,  except  a s  otherwise  p r o v i d e d e w  

Court Location. Two of t h e  t h r e e  c i r c u i t s  would head- 
q u a r t e r  i n  Denver, and t h e  3rd  C i r c u i t  would headquar ter  i n  Col-
orado Springs.  Each c i r c u i t ,  however, would be permit ted t o  s i t  
anywhere w i th in  i t s  boundaries.  Although t h e  s t a t u t e  should not 
be s p e c i f i c ,  i t  would appear l o g i c a l  f o r  each c i r c u i . t  t o  r e s t r i c t  
where i t  s i t s  a s  fol lows:  

1st C i r c u i t :  Denver, Grand Junc t ion ,  Durango, and ( ~ 0 s -
s i b l y  Glenwood Springs  and Steamboat s p r i n g s )  

2nd C i r c u i t :  Denver, Br ighton,  Boulder, and F o r t  C o l l i n s  

3 rd  C i r c u i t :  Colorado Spr ings ,  Pueblo,  L i t t l e t o n ,  G r e e l e ~ ,  
and ( ~ o s s i b l ~Alamosa) 

Judqes and Other  Personnel .  The nine  judges of t h e  i n t e r -  
mediate c o u r t  ( t h r e e  i n  each c i r c u i t )  should have e i g h t  year  
t e r m s e w  The s a l a r y  f o r  i n t e rmed ia t e  c o u r t  judges should be 
halfway between t h a t  of Supreme Court  j u s t i c e s  and d i s t r i c t  cou r t  
judges. The p re s id ing  judge of each c i r c u i t  would be appointed 
by t h e  Chief J u s t i c e  and e x e r c i s e  a u t h o r i t y  i n  t h e  same way a s  i s  
provided f o r  j u d i c i a l  d i s t r i c t  ch ie f  judges i n  A r t i c l e  V I ,  Sec-
t i o n  5 ( 4 )  of t h e  Colorado C o n s t i t u t i o n .  

Probably t h e r e  should be a  p rov i s ion  t h a t  no more than  two 
of t h e  t h r e e  judges appointed i n  each of t h e  1st and 2nd C i r c u i t s  
should be from t h e  Denver met ropol i t an  a rea .  

One c l e r k ' s  o f f i c e  could se rve  t h e  1st and 2nd C i r c u i t s ,  
wi th  a smal le r  o f f i c e  se rv ing  t h e  3rd C i r c u i t  because i t s  head-
q u a r t e r s  would be i n  a d i f f e r e n t  l o c a t i o n .  

F a c i l i t i e s .  I f  t h i s  proposal  i s  adopted,  i n q u i r y  should 
be made a s  t o  t h e  p o s s i b i l i t y  of housing t h e  3rd  C i r c u i t  i n  t h e  
new c o u r t  bu i ld ing  i n  Colorado Spr ings ,  which may be completed 
about t h e  t ime t h e  i n t e rmed ia t e  c o u r t  would be c r ea t ed .  

While t h e  two in t e rmed ia t e  c i r c u i t s  headquar te r ing  i n  
Denver might be a b l e  t o  use  t h e  Supreme Court chambers f o r  o r a l  
argument under t h e  b e s t  and most e f f i c i e n t  schedul ing cond i t i ons ,  

The d i v i s i o n s  of t h e  Denver D i s t r i c t  Court enumerated above 
a r e  t h e  ones handl ing c i v i l  and domestic r e l a t i o n s  cases .  
Cr iminal  appea ls  under t h i s  p roposa l  would l i e  d i r e c t l y  t o  
t h e  Supreme Court .  

60/ A f t e r  i n i t i a l  appointment and two years '  s e r v i c e  before  r e -
f e r r a l  t o  t h e  v o t e r s  on a non-competitive b a l l o t  a t  t h e  
next  fol lowing gene ra l  e l e c t i o n ,  which would be 1974. 



t h e r e  i s  no a v a i l a b l e  space i n  t h e  Cap i to l  f o r  o f f i c e s  f o r  t h e  
s i x  judges and t h e i r  law c l e r k s  and s e c r e t a r i e s ,  nor i s  t h e r e  any 

. 	 apparent space a v a i l a b l e  f o r  t h e  c l e r k ' s  o f f i c e .  This  problem 
(along with  t h e  o t h e r  space needs of t h e  Supreme Court and i t s  
var ious  adjuncts)  suggests  t h a t  immediate l e g i s l a t i v e  a t t e n t i o n  
should be given t o  t h e  cons t ruc t ion  of a sepa ra t e  j u d i c i a l  bu i ld-  
i ng  and f o r  temporary q u a r t e r s  dur ing  t h e  cons t ruc t ion  period.  

J u r i s d i c t i o n  

Supreme Court.  A l l  c r imina l  cases ,  except those  brought 
on judgments of t h e  county c o u r t ,  and a l l  habeas corpus cases  
a r i s i n g  ou t  of c r imina l  a c t i o n s  would be f i l e d  d i r e c t l y  i n  t h e  
Supreme Court. I n  add i t ion ,  Supreme Court j u r i s d i c t i o n  would i n -  
clude: 1)  a l l  o r i g i n a l  proceedings;  2) a l l  cases  a t t ack ing  t h e  
c o n s t i t u t i o n a l i t y  of a s t a t u t e  o r  an ordinance; 3) a l l  P.U.C. cases ;  
and 4) a l l  water cases  involving p r i o r i t i e s  and a jud ica t ions .  

Any case  which r e s u l t s  i n  a  d i f f e r e n t  o r  c o n f l i c t i n g  opin- 
ion  from t h a t  rendered by another  c i r c u i t -  i n  a  s i m i l a r  mat te r  
would be heard au tomat ica l ly  by t h e  Supreme Court.  The Supreme 
Court would a l s o  have t h e  a u t h o r i t y  t o  r a i s e  any case  from an i n -  
te rmedia te  c i r c u i t  cour t  p r i o r  t o  dec i s ion  by t h a t  c o u r t ,  e i t h e r  
on t h e  Supreme Cour t ' s  own motion o r  upon p e t i t i o n  of an i n t e r -  
mediate c i r c u i t  cour t .  The l o s i n g  pa r ty  i n  any case  before  an 
in te rmedia te  c i r c u i t  c o u r t  could p e t i t i o n  t h e  Supreme Court f o r  
a  writ of c e r t i o r a r i .  

In te rmedia te  Court.  The in te rmedia te  c i r c u i t  cour t s  
would have a p p e l l a t e  j u r i s d i c t i o n  over a l l  f i n a l  judgments i n  ' 

c i v i l ,  j uven i l e ,  roba te ,  and mental h e a l t h  cases ,  except a s  r e -  
s t r i c t e d  above. f n  add i t ion ,  t h e  in te rmedia te  c i r c u i t  cour t s  
would have j u r i s d i c t i o n  v r a l l  appeals  from county c o u r t s ,  
both c i v i l  and c r imina l .  h7 

Appeals from I n d u s t r i a l  Carhmission dec i s ions  i n  workmen's 
compensation and unemployment compensation cases  would a l s o  l i e  
t o  t h e  in te rmedia te  c o u r t ,  bypassing d i s t r i c t  cour t  review. A l l  
o t h e r  agency review cases  would cont inue t o  be taken t o  t h e  d i s -  
t r i c t  cour t ,  wi th  appeal ly ing  t o  t h e  in te rmedia te  c o u r t ,  except , 
i n  P.U.C. cases  ( a s  a l ready  ind ica ted ) .  The in te rmedia te  cour t  
would have no o r i g i n a l  j u r i s d i c t i o n .  

Addi t ional  Provis ions .  The Supreme Court would have t h e  

au thor i ty :  


1) t o  t r a n s f e r  t o  t h e  in te rmedia te  cour t  any case  wi th in  

t h e  in te rmedia te  c o u r t ' s  j u r i s d i c t i o n ,  even i f  f i l e d  i n  t h e  Su- 

preme Court;  and 


61 	 The d i s t r i c t  c o u r t s  and t h e  Super ior  Court of t h e  Ci ty  and 
County of Denver would no longer  have appe l l a t e  j u r i s d i c t i o n .  



2) t o  t r a n s f e r  ca ses  among c i r c u i t s  t o  equa l i ze  caseload,  
r e g a r d l e s s  of c i r c u i t  boundaries.  

These p rov i s ions  would provide cons iderab le  f l e x i b i l i t y  
i n  t h e  handling of a p p e l l a t e  cases .  F u r t h e r ,  it  would e l imina t e  
t h e  neces s i t y  of r e f i l i n g  an a p p e l l a t e  ca se  i f  docketed i n  t h e  
wrong cou r t  i n i t i a l l y ,  nor would a  c a s e  be dismissed f o r  t h i s  
r e a s 0 n . W  

I t  would a l s o  be p o s s i b l e  f o r  t h e  Supreme Court t o  t r a n s -  
f e r  t o  t h e  i n t e rmed ia t e  cou r t  app rop r i a t e  ca ses  a l ready  f i l e d  i n  
t h e  Supreme Court p r i o r  t o  t h e  c r e a t i o n  of t h e  i n t e rmed ia t e  cou r t .  
Th i s  procedure would provide an immediate workload f o r  t h e  i n t e r -  
mediate cou r t  and g r e a t l y  a s s i s t  i n  t h e  reduc t ion  of t h e  backlog. 

Type of Opinions.  The in t e rmed ia t e  c o u r t  should w r i t e  
b r i e f  memorandum opin ions  of two of t h r e e  pages i n  a l l  c a se s  
where poss ib l e .  I n  t hose  i n s t a n c e s  where longer  op in ions  a r e  r e -  
qu i r ed ,  t h e i r  p u b l i c a t i o n  could be determined perhaps by a  com- 
m i t t e e  composed of t h e  t h r e e  p r e s i d i n g  judges of t h e  i n  ermediate 
c i r c u i t  cou r t  and t h r e e  members of t h e  Supreme ~ o u r t . 6 3  4 

Plan  A: Estimated Caseloads 

Supreme Court 

A s  of January 1, 1970, i t  i s  es t imated  t h a t  t h e  annual 
f i l i n g  r a t e  i n  t h e  Colorado Supreme Court w i l l  be approximately 
680 cases .  The es t imated  backlog a s  of t h a t  d a t e  w i l l  be 950 
c a s e s ,  of which approximately 50 pe rcen t ,  o r  475 w i l l  be a t  i s -
sue. Approximately 85 pe rcen t ,  o r  400, of t h e  c a s e s  a t  i s s u e  
w i l l  be c i v i l .  

T o t a l  Appel la te  F i l i n q s  

Assuming t h a t :  1 )  county c o u r t  appeals  w i l l  be t aken  t o  
t h e  i n t e rmed ia t e  c o u r t ;  and 2) i n i t i a l  j u d i c i a l  review of work- 
men's compensation and unemployment compensation c a s e s  w i l l  be 
i n  t h e  i n t e rmed ia t e  c o u r t ,  t h e  t o t a l  es t imated a p p e l l a t e  ca ses  
which w i l l  be f i l e d  i n  1970 i s  1 ,000,  broken down a s  fol lows:  

62 I n  t h i s  connect ion,  t h e r e  should a l s o  be a  p rov i s ion  t h a t  
any case  f i l e d  i n  an in t e rmed ia t e  c o u r t  which should have 
been f i l e d  i n  t h e  Supreme Court would au tomat ica l ly  be 
t r a n s f e r r e d  t o  t h e  Supreme Court .  

63/ A s  an a l t e r n a t i v e ,  a l l  r e g u l a r  f u l l - l e n g t h  op in ions  could 
be publ ished - e i t h e r  s e p a r a t e l y  o r  a s  p a r t  of Colorado Re- 
p o r t s .  



Supreme Court  680 

County Court  Appeals 220 

Workmenfs Comoensation and 
~ n e m ~ l o ~ m e n t 'Compensation 

I% 

Div i s ion  Between Supreme Court  and 
In t e rmed ia t e  C i r c u i t  Cour t s  

Supreme Court .  Of t h e s e  1,000 c a s e s ,  approximately 350 
w i l l  be i n  t h e  Supreme Court:  

A l l  c r imina l  and habeas corpus  a r i s i n g  135-150 
ou t  of c r i m i n a l  a c t i o n s  

O r i g i n a l  Proceedings  	 150 

A l l  c a se s  a t t a c k i n g  t h e  c o n s t i t u t i o n a l i t y  
of a 	 s t a t u t e  o r  ordinance;  wate r  ca ses  
concerning p r i o r i t i e s  o r  a j u d i c a t i o n s ;  
P.U.C. c a s e s  (from d i s t r i c t  cou r t ) ;  
c a se s  i n  which c i r c u i t s  d i f f e r ;  c a s e s  
t r a n s f e r r e d  from c i r c u i t s ;  g r a n t i n g  of 
c e r t i o r a r i  50 -65 

T o t a l  350 

In t e rmed ia t e  Courts .  Th i s  w i l l  l e ave  balance of 650 
new c a s e s  which would be d iv ided  a s  follows:-/  d 

1st C i r c u i t  215 
2nd C i r c u i t  225 
3 rd  C i r c u i t  -220 

T o t a l  650 

Div i s ion  of Backloq. Experience i n  o t h e r  s t a t e s  which 
have r e c e n t l y  c r e a t e d  in t e rmed ia t e  c o u r t s  i n d i c a t e s  t h a t  it w i l l  
be  s e v e r a l  months before  a s u f f i c i e n t  number of ca ses  a r e  a t  is-
sue f o r  an in t e rmed ia t e  c o u r t  t o  become f u l l y  ope ra t ive .  I t  
would be p o s s i b l e ,  however, f o r  t h e  i n t e rmed ia t e  c o u r t  t o  begin 
work immediately by t r a n s f e r r i n g  c a s e s  from t h e  backlog on t h e  
Supreme Court  c i v i l  docket  t h a t  a r e  w i th in  t h e  j u r i s d i c t i o n  of 
t h e  i n t e rmed ia t e  cou r t .  

/ 	Based on t h e  d a t a  contained i n  t h e  June 6, 1968 memorandum 
t o  t h e  L e g i s l a t i v e  Council Committee on Appel la te  Courts .  



There a r e  s e v e r a l  ways i n  which t h i s  might be done, f o r  
example: 

1) t r a n s f e r  only those  c a s e s  which a re  a t  i s s u e ;  

2)  t r a n s f e r  a l l  c i v i l  c a s e s ,  whether a t  i s s u e  o r  not;  o r  

3 )  t r a n s f e r  only  t hose  ca ses  which a r e  a t  i s s u e  a  spec i -
f i e d  l eng th  of t ime ( i . e . ,  12 months) o r  longer .  

The f i r s t  a l t e r n a t i v e  i s  recommended, a s  it would provide 
a  more e f f i c i e n t  means of docket  c o n t r o l  dur ing  t h e  format ive  
per iod of t h e  i n t e rmed ia t e  cou r t .  I t  would a l s o  provide fewer 
cases  f o r  t h e  Supreme Court  t o  sc reen  t o  determine i f  they  a r e  
w i th in  t h e  j u r i s d i c t i o n  of t h e  i n t e rmed ia t e  cou r t .  I t  i s  l i k e l y  
( s t a t i s t i c a l l y )  t h a t  350-375 of t h e  es t imated number of c i v i l  
c a s e s  a t  i s s u e  on January 1, 1970 would f a l l  w i th in  t h e  j u r i s -  
d i c t i o n  of t h e  i n t e rmed ia t e  c o u r t .  T rans fe r  of t h e s e  ca ses  would 
g i v e  each in t e rmed ia t e  c i r c u i t  cou r t  an immediate o r a l  argument 
docket  of approximately 115-125 cases .  A s  t h e  o t h e r  cases  on t h e  
Supreme Court c i v i l  docket  become a t  i s s u e ,  they  could be as-
s igned,  e i t h e r  t o  t h e  proper c i r c u i t  o r  t o  any o t h e r  c i r c u i t  (un- 
d e r  t h e  Supreme Court t r a n s f e r  a u t h o r i t y )  a s  deemed necessary t o  
keep case loads  equal ized and avoid t h e  problem of one c i r c u i t  be- 
coming unduly overburdened o r  behind t h e  o t h e r  two. 

P l a n  A: Budset 

The annual i n i t i a l  c o s t  of ope ra t ing  t h r e e  th ree- judge  i n -
te rmedia te  a p p e l l a t e  c i r c u i t  c o u r t s  i s  es t imated  t o  be between 
$425,000 and $475,000, t h e  most impor tan t  vary ing  f a c t o r  being 
the  s a l a r y  t o  be paid t h e  i n t e rmed ia t e  a  p e l l a t e  judges. The de- 
t a i l s  of t h i s  e s t ima te  a r e  a s  follows:65 4 

Judqes.  C le rks ,  S e c r e t a r i e s  

J u d i c i a l  s a l a r i e s  ( i n c l u d i n g  PERA and 
Heal th  ~ n s u r a n c e )  $215,000-$250,000 

Nine law c l e r k s  ( a t  Supreme Court  r a t e s  
of $7,920 p e r  year )  72,000 

Nine s e c r e t a r i e s  (Grade 16,  S.tep 2  o r  
$469 pe r  month p l u s  
PERA and Heal th  I n -  
surance) 55.000 

Sub T o t a l  5342,000-$377,000 

65/ A l l  t o t a l s  a r e  rounded. 



Denver C le rk ' s  O f f i c e  

Clerk ( ~ r a d e  30, S tep  1 o r  Grade 29, 
S tep  2) 

Ass i s t an t  Clerk (Grade 20, S t e p  1 )  

Two Deputy Clerks  (Grade 14,  S tep  1la 

In te rmedia te  Clerk-Steno ( ~ r a d e  12, 
S tep  2) 

(PERA and Heal th  Insurance on above) 

Sub T o t a l  

a. One could a l s o  serve  a s  b a i l i f f .  

General Operating Expenses (based on 
Supreme Court budget) 

Travel  

Sub To ta l  

Sub T o t a l  - Denver Of f i ce  . 

Colorado,  Sprinqs C l e r k ' s  Of f i ce  

Clerk ( ~ r a d e  22,  S tep  1)

Deputy Clerk (Grade 15, Step 1) 

Clerk-Bai l i f f  (Grade 12,  S tep  2 )  

In te rmedia te  Clerk-Steno (Grade 12,  

S tep  2)
(PERA and Heal th  Insurance on above) 

Sub To ta l  

General Operating Expenses 
Travel  

Sub To ta l  

Sub To ta l  - Colorado Springs O f f i c e  

Grand To ta l  

310,SOO 

6,500 

10,200 

4,600 


2,200 


$34,000 


$ 	7,500 

$51,500 

$ 	7,200 

6,500 

4,600 


4,600 

1,800 


$24,700 

$ 8,500 

$33,200 

3426,700-$461,700+ 

+ 	This  t o t a l  does not i nc lude  any provis ion  f o r  an in te rmedia te  
cour t  r e p o r t e r ,  which would add another $12,000 o r  so. I t  a l s o  
assumes t h a t  t h e  Colorado Springs based c i r c u i t  would use  t h e  E l  
Paso D i s t r i c t  Court  law l i b r a r y .  I n  which event ,  it might be 



necessa ry  t o  p rov ide  a t  l e a s t  one-half of a l i b r a r i a n ' s  s a l a r y  
($5,000) and a l s o  t o  i n c l u d e  l i b r a r y  a d d i t i o n s  a s  p a r t  of i n i t i a l  
c a p i t a l  o u t l a y .  The s a l a r y  g r a d e s  and number of employees are an  
educated guess  and w i l l  be checked f u r t h e r  wi th  ou r  personnel  o f -  
f i c e r .  

I n i t i a l  C a p i t a l  Out lay .  I t  i s  very  d i f f i c u l t  t o  estimate 
i n i t i a l  c a p i t a l  o u t l a y  c o s t s .  According t o  purchas ing o f f i c e  es-
t i m a t e s ,  it c o s t s  about  $1,000 p e r  o f f i c i a l  o r  employee t o  o u t f i t  
an execu t ive  o f f i c e  and approximately $700 p e r  employee t o  o u t f i t  
o t h e r  o f f i c e s .  On t h i s  b a s i s ,  t h e  i n i t i a l  c a p i t a l  o u t l a y  cost 
would be approximately $30,000 t o  $35,000. Th i s  e s t i m a t e  assumes 
t h a t  space  i s  made a v a i l a b l e  wi thou t  r e n t a l  i n  Denver. X t  a l s o  
does  no t  i nc lude  p o s s i b l e  r e n t a l  of space  i n  t h e  new E l  Paso 
County H a l l  of J u s t i c e ,  nor  does  i t  i n c l u d e  l i b r a r y  a d d i t i o n s  
which may be r equ i r ed .  I f  $10,000-$15,000 i s  added f o r  t h i s  pur-  
pose ,  t o t a l  i n i t i a l  c a p i t a l  o u t l a y  would be approximately $45,000. 

P l a n  B 

Under P l an  B ,  county c o u r t  appea l s  would remain i n  t h e  
d i s t r i c t  c o u r t  w i th  c e r t i o r a r i  t o  t h e  Supreme Cour t .  A l l  o t h e r  
j u r i s d i c t i o n a l  p r o v i s i o n s  would be t h e  same a s  i n  P l a n  A,  with  
t h e  excep t ion  of c i r c u i t  boundar ies .  Consequently,  on ly  two 
three-man d i v i s i o n s  would be needed i n i t i a l l y .  Both d i v i s i o n s  
would be based i n  Denver, bu t  would have t h e  a u t h o r i t y  t o  s i t  i n  
o t h e r  l o c a t i o n s .  Through proper  a d m i n i s t r a t i v e  c o n t r o l ,  t r a n s -
f e r  of c a s e s  between d i v i s i o n s  would e l i m i n a t e  t h e  l i k e l i h o o d  of . 
both  d i v i s i o n s  s i t t i n g  i n  t h e  same o u t - s t a t e  l o c a t i o n ,  e.g.,
Grand J u n c t i o n ,  w i t h i n  a few weeks of each o t h e r .  

Caseload 

By e l i m i n a t i n g  county c o u r t  appea l s  (which would remain 
wi th  t h e  d i s t r i c t  c o u r t ) ,  t h e  e s t ima ted  a p p e l l a t e  workload i n  
1970  would be: 

1,
/' 
Supreme Cour t  680 
Workmen's Compensation

and Unemployment 
Compensation -100 

A s  350 of t h e s e  w i l l  be i n  t h e  SUpfBhe Cour t  ( s e e  Page 65), 
it would l e a v e  a  remainder of approximately 430 c a s e s  f o r  t h e  two 
i n t e r m e d i a t e  a p p e l l a t e  j u r i s d i c t i o n s .  I t  should be recognized,  
however, t h a t  t h e  a n t i c i p a t e d  i n c r e a s e  i n  t h e  annual  f i l i n g  



rate&/ w i l l  r e q u i r e  one and maybe two a d d i t i o n a l  in te rmedia te  
a p p e l l a t e  d i v i s i o n s  du r ing  t h e  next decade t o  keep up with  t h e  
workload. 

The Supreme Court  recomgnds P l a n  B over P lan  A f o r  sev-
e r a l  reasons.  

1 )  P l an  B would c o s t  approximately $150,000 less pe r  yea r  
t o  ope ra t e  than  Plan A, and t h e  i n i t i a l  c a  i t a l  o u t l a y  expense 
w u l d  be reduced by a t  l e a s t  one- third .  TR ere would a l s o  be no 
need f o r  l i b r a r y  a d d i t i o n s  and t h e  p a r t i a l  s a l a r y  of a l i b r a r i a n ,  
because both a d d i t i o n s  would be housed i n  Denver. 

2) There would be g r e a t e r  f l e x i b i l i t  1 i f  geographic c i r -  
c u i t s  a r e  not  r equ i r ed ;  y e t ,  a t t o r n e y s  and 1 t i g a n t s  would have 
t h e  convenience of having t h e i r  causes  heard i n  o r  c l o s e r  t o  
t h e i r  home communities. 

3) County Court appeals  have not e t  become a burden on 
d i s t r i c t  cou r t s .  By handling t h e s e  appea 1s i n  t h e  same way a s  
now provided, l i t i g a n t s  would not  be discouraged from t ak ing  ap- 
p e a l s  i n  minor cases  because of a p o s s i b l e  i n c r e a s e  i n  t h e  c o s t  
of p e r f e c t i n g  t h e  appeal. Also, t h e  p o a s i b i l i t  of t h e  i n t e r -  
mediate c o u r t ' s  docket becoming clogged with r eI e t i v e l y  minor 
ma t t e r s  would be  avoided. 

4) Appointments t o  t h e  in t e rmed ia t e  cour t  would be con- . 
s idered  on a s ta tewide  b a s i s ,  s i m i l a r  ' t o  Supreme Court appoint-  
ments, t h u s  providing f o r  t h e  appointment of t h e  b e s t  q u a l i f i e d  
men r e g a r d l e s s  of p l ace  of res idence.  

&g/ More than  800 by 1975, and more than  900 by 1979. 



APPENDIX A 


SUMMARY OF JURISDICTION OF INTERMEDIATE 

APPELLATE COURTS 


Alabama 

The Cour t  of Appeals  ( i n t e r m e d i a t e  c o u r t )  of Alabama is 
composed a f  t h r e e  judges  pos se s s ing  t h e  same q u a l i f i c a t i o n s  of 
t h e  supreme c o u r t  judges.  They s e r v e  f o r  term of s i x  y e a r s  
and a r e  pa id  an annual  s a l a r y  of $19,500. 27 

The Court  of Appeals  h a s  f i n a l  a p p e l l a t e  j u r i s d i c t i o n  of  
a l l  s u i t s  a t  law where t h e  amount invo lved  does  n o t  exceed 
$1,000, and of  a l l  misdemeanors, b a s t a r d y ,  habeas  corpus ,  and 
f e l o  es where t h e  punishment h a s  been f i x e d  a t  20 y e a r s  o r  tin- 
d e r .8 The c o u r t  ha s  o r i g i n a l  j u r i s d i c t i o n  of  quo war ran to  and 
mandamus i n  r e l a t i o n  t o  m a t t e r s  over  which it h a s  a p p e l l a t e  j u r -  
i d s i c t i o n .  The c o u r t  a l s o  ha s  a u t h o r i t y  t o  i s s u e  w r i t s  of  i n -  
j u n c t i o n ,  habeas  corpus ,  and such o t h e r  r emedia l  and o r i g i n a l  
w r i t s  a s  a r e  necessa ry  t o  g i v e  it a  g e n e r a l  super in tendence  and 
c o n t r o l  of j u r i s d i c t i o n  i n f e r i o r  t o  and i n  m a t t e r s  ove r  which 
i t  h a s  f i n a l  a p p e l l a t e  j u r i s d i c t i o n .  The judges each  have au-
t h o r i t y  t o  i s s u  w r i t s  of c e r t i o r a r i  and supersedeas  t o  a l l  i n *  
f e r i o r  c o u r t s .  3 

The Cour t  of Appeals  may approve t h e  c o n s t i t u t i o n a l i t y  of 
a s t a t u t e .  But when it e n t e r t a i n s  t h e  view t h a t  a s t a t u t e  is un-
c o n s t i t u t i o n l ,  and t h e  law h a s  no t  been s t r u c k  down p rev ious ly  
by t h e  Supreme Cour t ,  t h e  c a s e  i s  submit ted  t o  t h e  Supreme Court; 
which c o u r t ' s  d e c i s i o n  c o n t r o l s  t h e  Cour t  o f  Appeals  i n  t h i s  a s  
i n  a l l  ma t t e r s .  A Cou r t  of Appeals '  d e c i s i o n  upbolding an as-
s a i l e d  s t a t u t e ,  and t h e  q u e s t i o n  n o t  p r ev ious ly  having been de-  
d ided by t h e  Supreme Cour t ,  may be  reviewed by t h e  Supreme Cour t  
upon w r i t  of err0r.v 

Appeals  t o  t h e  Cour t  of Appeals  a r e  t a k e n  in t h e  same man-
n e r  and w i t h  t h e  e f f e c t  and s u b j e c t  t o  t h e  l i m i t a t i o n s  a n d . r e -  
s t r i c t i o n s  provided by law w i t h  r e s p e c t  t o  a p p e a l s  t o  t h e  Supreme 
Cour t ,  and t h e  r u l e s  and r e g u l a t i o n s  o b t a i n i n g  w i t h  r e s p e c t  t o  ' 

a p p l i c a t i o n s  f o r  r e h e a  i n g s  i n  t h e  Supreme Cour t  a l s o  app ly  t o  
t h e  Cour t  of ~ ~ ~ e a l  s .6f 


n J u d i c i a l  S a l a r i e s  i n  Major T r i a l  and A p p e l l a t e  C o ~ r t s , ~ '  
J. A m e r .  Jud. Soc. 240 (Feb . 1968), and Code of A h . ,  fit. 
13 S 29  (1958, Supp. 1967) . 
Code of Ala., T i t .  13 § 86 
Code of  Ala., T i t .  13 8 89 

51 



Decisions of t h e  Supreme Court con t ro l  t h e  Court of Ap- 
and t h e  former cour t  has  general  superintendency v e r  t h e  . The Su Preme Court  makes r u l e s  f o r  both cour ts .  19 Cases 

improp l y  subm t t e d  t o  one c o u r t  a r e  t r a n s f e r r e d  t o  t h e  o t h e r  
court.& Cases pending i n  t h e  Court of Appeals rnay be t r a n s f e r r e d  
t o  t h e  Supreme Court w en advisable  o r  necessary f o r  t h e  prompt 
d ispa tch  of business.$ Whenever t h e  members of t h e  Court of Ap- 
pea l s  a r e  unable t o  reach a unanimous dec is ion ,  any one member 
may c e r t i f y  t h e  po in t  of law t o  t h e  Su eme Court ,  and t h e  Su- 
preme Court must decide t h e  question.  3 
_Arizona 

I n  1964, Arizona crea ted  a Court of Appeals, a s i n g l e
cour t  of record divided i n t o  two d i v i s i o n s ,  each d i v i s i o n  having 
t h r e e  judges who serve  a s ix-year  term from t h e  d a t e  of e lec-
t i 0 n . m  The annual s a l a r y  of each judge i s  ~ 2 2 , 5 0 0 . w  

The Court of Appeals has  o r i g i n a l  j u r i s d i c t i o n  of habeas 
corpus and a p p e l l a t e  j u r i s d i c t i o n  i n  a l l  ac t ions  and proceedings 
o r i g i n a t i n g  i n  o r  permit ted by law t o  be appealed from t h e  super- 
i o r  c o u r t ,  except c r iminal  a c t i o n s  involving crimes punishable by 
death o r  l i f e  imprisonment. The Court a l s o  has j u r i s d i c t i o n  t o  
i s s u e  w r i t s  of c e r t i o r a r i  t o  review awards of t h e  i n d u s t r i a l  com-
mission. I n  add i t ion ,  j u r i s d i c t i o n  t o  i s s u e  in junc t ions ,  writs 
of mandamus, review, p roh ib i t ion ,  habeas corpus, c e r t i o r a r i ,  and 
o t h e r  w r i t s  necessary and proper t o  t h e  complete exe rc i se  pf i t s  
a p p e l l a t e  j u r i s d i c t i o n  i s  granted t o  t h e  Court of ~ ~ ~ e a l s . 3  

Appellate procedure t o  t h e  Court of Appeals i s  t h e  same a s  . 
t h e  procedure f o r  appeals t o  t h e  Supreme Court and wi th in  t h e  same 
time l i m i t s .  I f  t h e  case  i s  not brought wi th in  t h e  oper cour t  
o r  d i v i s i o n ,  it i s  t r a n s f e r r e d  t o  t h e  proper place.  8 Also, t h e  
Supreme Court may t r a n s f e r  t o  t h e  Court of Appeals f o r  dec i s ion  a 
case  o r  appeal pending before  t h e  Supreme Court, i f  t h e  case o r  
appeal i s  within t h e  j u r i s d i c t i o n  of t h e  Court of Appeals. 

Sec t ion  12-120.24, Ariz. Rev. S t a t .  (1967 ~ u p p .  ) provides 

f o r  a rehear ing  review by t h e  Supreme Court. Because of i t s  

length  and importance it i s  quoted i n  f u l l .  


Code of Ala., T i t .  13 § 95 
Code of Ala., T i t .  13 9 96 
Code of Ala., it. 13 5 102 
Code of Ala., T i t .  13 6 88 
Ariz.  Rev. S t a t .  supp.).
Leg i s l a t ion  adopted i n  1968 sess ion .  
Ariz.  Rev. S t a t .  8 12-120.21 
Ar iz ,  Rev. S t a t ,  S 12-120.22 

http:12-120.24


A p a r t y  a g a i n s t  whom a  d e c i s i o n  has  been 
rendered i n  t h e  c o u r t  of appea ls  may f i l e  i n  such 
c o u r t  a  motion f o r  r ehea r ing  a f t e r  t h e  r e n d i t i o n  
of t h e  d e c i s i o n ,  s e t t i n g  f o r t h  wi th  p a r t i c u l a r i t y  
t h e  reasons  why he b e l i e v e s  t h e  d e c i s i o n  e r rone-  
ous. The oppos i t e  p a r t y  may f i l e  h i s  response t o  
such motion. I f  t h e  motion i s  denied,  and t h e  
p a r t y  a g a i n s t  whom t h e  d e c i s i o n  has  been rendered 
d e s i r e s  a  f u r t h e r  review by t h e  supreme c o u r t ,  he 
s h a l l  se rve  upon t h e  oppos i t e  p a r t y  and f i l e  w i th  
t h e  c l e r k  of t h e  d i v i s i o n  a  s ta tement  t h a t  he  de- 
s i r e s  such review. The c l e r k  of t h e  d i v i s i o n  
s h a l l  thereupon t r a n s m i t  t h e  record  i n  t h e  ca se  
t o  t h e  c l e r k  of t h e  supreme cour t .  The supreme 
c o u r t  s h a l l  e i t h e r  q r a n t  o r  deny t h e  r eques t  f o r  
review. No f u r t h e r  b r i e f s  o r  o r a l  argument s h a l l  
be f i l e d  o r  had un le s s  t h e  supreme cour t  so  d i -  
r e c t s .  I f  no r eques t  f o r  review by t h e  supreme 
c o u r t  h a s  been f i l e d ,  o r  upon t h e  r e c e i p t  from 
t h e  c l e r k  of  t h e  supreme c o u r t  of n o t i f i c a t i o n  
t h a t  t h e  r eques t  f o r  review has  been den ied ,  t h e  
c l e r k  of t h e  d i v i s i o n  s h a l l  i s s u e  t h e  mandate of 
t h e  c o u r t  of a p p e a 1 s . w  

C a l i f o r n i a  

The s t a t e  of C a l i f o r n i a  i s  p r e s e n t l y  d iv ided  i n t o  f i v e  ap- 
p e l l a t e  d i s t r i c t s ,  i n  each of which i s  a  D i s t r i c t  Court  of Appeal, 
c o n s i s t i n  of a  d i v i s i o n  o r  s e v e r a l  d i v i s i o n s  having t h r e e  judges.  
i n  each.,& Th e  L e g i s l a t u r e  may c r e a t e  and e s t a b l i s h  a d d i t i o n a l  

%:T@Court of Appeal and d i v i s i o n s  thereof  a s  i t  deems neces- 
A t  t h e  p r e s e n t  t ime ,  t h e r e  i s  a  t o t a l  of 39 judges, a s  

shown i n  t h e  fo l lowing  t a b l e :  

No. of No. of To ta l  
Appel la te  Div is ions  Judges i n  No. of 
D i s t .  No. i n  D i s t r i c t  D iv i s ion  Judqes 

TOTAL 5 13 39 



These judges a r e  appointed by t h e  Governor w i th  t h e  approval  of 
t h e  Commission on J u d i c i a l  Appointments, The 
12 y e a r s  and run f o r  r e - e l e c t i o n  on a nonpart  
record ,  They r e c e i v e  an annual s a l a r y  of 
w i l l  go up t o  $36,216 on September 1, 1968. 

The D i s t r i c t  Cour t s  of Appeal have j u r i s d i c t i o n  i n  a l l  
c a s e s  i n  law appealed from t h e  s u p e r i o r  c o u r t s  ( t r i a l  c o u r t s  of 
gene ra l  j u r i s d i c t i o n ) .  These c l a s s e s  of c a s e s  do no t  inc lude  
those  appealed d i r e c t l y  t o  t h e  h i g h e s t  c o u r t ,  t h e  Supreme c 0 u r t . w  
The D i s t r i c t  Courts  of Appeal a l s o  have j y r i s d i c t i o n  i n  a l l  c a se s  
of f o r c i b l e  o r  unlawful e n t r y  o r  d e t a i n e r ;  i n  proceedings i n  i n -  
solvency; i n  a c t i o n s  t o  p revent  o r  aba t e  a  nuisance;  i n  proceed- 
i n g s  of mandamus, c e r t i o r a r i ,  p r o h i b i t i o n ,  usurpa t ion  of o f f i c e ,  
removal from o f f i c e ,  c o n t e s t i n g  e l e c t i o n s ,  eminent domain, and 
i n  such o t h e r  s p e c i a l  proceedings a s  may be provided by law. The 
c o u r t s '  j u r i s d i c t i o n  a l s o  extends ,  on ques t ions  of law alone,  t o  
a l l  c r imina l  c a s e s  p resen ted  by indic tment  o r  informat ion,  except 
where judgment of dea th  h a s  been r e n d e r e d . w  

The D i s t r i c t  Courts  of Appeal a l s o  have a p p e l l a t e  j u r i s -  
d i c t i o n  i n  a l l  c a se s ,  ma t t e r s ,  and proceedings pending before  t h e  
Supreme Court which t h e  Supreme Court  o rde r s  t r a n s f e r r e d  
D i s t r i c t  Court of Appeal f o r  hea r ing  and d e t e r m i n a t i o n . 9  ;he 
Supreme Court  can o r d e r  any cause  pending before  a  D i s t r i c t  Court 
of Appeal t o  be heard and determined by t h e  Supreme Court.  The 
Supreme Court can a l s o  t r a n s f e r  c a s e s  between in t e rmed ia t e  c o u r t s  
and d i v i s i o n s  thereof  .2?/ 

The D i s t r i c t  Cour t s  of Appeal have t h e  power t o  i s s u e  u n i t s  
of mandamus, c e r t i o r a r i ,  p r o h i b i t i o n ,  habeas corpus and a l l  o t h e r .  
writs necessary o r  oper  t o  t h e  complete e x e r c i s e  of t h e i r  appel-  
l a t e  j u r i s d i c t i o n . 8  I n  add i t i on ,  t h e  D i s t r i c t  Courts  of Appeal 
have a p p e l l a t e  j u r i s d i c t i o n  on appeal  i n  c e r t a i n  ca ses  w t h i n  t h e  
o r i g i n a l  j u r i s d i c t i o n  of municipal  and j u s t i c e  c o u r t s .  d 

S t a t e  Court  S stems, 1966, The Council of S t a t e  Governments 
1-1-	 k a l m a r i e s  i n  Ma o r  T r i a l  and Appel la te  
court^,^ 51. 3. Amer. Jud. Soc. 240 iFeb. 1968). 
Martindale-Hubbell Law Di rec to ry ,  Vol. 5, p. 3489 (1968). 
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Const.  	A r t .  V I  8 4c. 
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F l o r i d a  

The s t a t e  of F l o r i d a  i s  p r e s e n t l y  d i v i d e d  i n t o  f o u r  appel -  
l a t e  d i s t r i c t s ,  i n  each of  which t h e r e  i s  a  D i s t r i c t  Cour t  of Ap- 
p e a l ,  c o n s i s t i n g  of t h r e e  o r  more judges.  I n  t h e  f i r s t  t h r e e  
d i s t r i c t s ,  t h e r e  a r e  f i v e  judges  i n  each  d i s l r i c t ,  and i n  t h e  
f o u r t h  d i s t r i c t  t h e r e  i s  j u s t  t h r e e  judges ,  making a  t o t a l  of  18 
j u d g e s . w  The L e g i s l a t u r e  may p r o v i d e  f o r  more judges  o r  may 
reduce  t h e  number i n  any d i s t r i c t  t o  n o t  l e s s  t h a n  th ree .26 /  The 
judges  s e r v e  f o  w te rm of s i x  y e a r s  and a r e  p a i d  an  annual  s a l -  
a r y  of $28,000. 

The j u r i s d i c t i o n  of t h e  D i s t r i c t  C o u r t s  of Appeal i n c l u d e s  
a p p e a l s  a s  of  r i g h t  from t h e  t r i a l  c o u r t s  i n  each a p p e l l a t e  d i s -  
t r i c t ,  and from f i n a l  o r d e r s  o r  d e c r e e s  o f - c o u n t y  judge ' s  c o u r t s  
p e r t a i n i n g  t o  p r o b a t e  m a t t e r s  o r  t o  e s t a t e s  and i n t e r e s t s  of 
minors and incompeten t s ,  e x c e p t i n g  t h o s e  from which a p p e a l s  may 
be  t a k e n  d i r e c t l y  t o  t h e  Supreme Cour t  o r  c a s e  n  which t h e  c i r -  
c u i t  c o u r t s  have f i n a l  a p p e l l a t e  j u r i s d i c t i o n .  

The D i s t r i c t  C o u r t s  of Appeal have such powers of d i r e c t  
r ev iew of a d m i n i s t r a t i v e  a c t i o n  a s  may be provided by law. Rule 
4 .1  s t a t e s  t h a t  a l l  a p p e l l a t e  r ev iew of t h e  r u l i n g s  of any com- 
m i s s i o n  o r  board s h a l l  be by c e r t i o r a r i .  The s t a t u t e  r e l a t i n g  
t o  j u d i c i a l  r ev iew under  t h e  A d m i n i s t r a t i v e  P r o c e d u r e s  Act and 
t h e  s t a t u t e s  r e l a t i n g  t o  r ev iew by c e r t i o r a r i  of f i n a l  adminis-  
t r a t i v e  o r d e r s  of c e r t a i n  r e g u l a t o r y  boards  should be c o n s u l t e d  
i n  t h e  p r e p a r a t i o n  of c e r t i o r a r i  p roceed ings ,  a s  w e l l  a s  t h e  ap- 
p r o p r i a t e  governing s t a t u t e ,  r e l a t i n g  t o  t h e  p a r t i c u l a r  agency 
o r  board ,  t o  d e t e r m i n e  t h e  a p p r o p r i a t e  c o u r t  where in  rev iew w i l l  
l i e .  The scope of r ev iew under c e r t i o r a r i  i s  narrowly l i m i t e d  
t o  a  d e t e r m i n a t i o n  of whether  t h e  a d m i n i s t r a t i v e  agency a c t e d  
wi thou t  o r  i n  e x c e s s  of i t s  a u t h o r i t y  o r  whether  it d e p a r t e d  from 
t h e  e s s e n t i a l  r e q u i r e m e n t s  of law i n  e n t e r i n g  t h e  o r d e r  sought  t o  
be  reviewed.  Before  an  a d m i n i s t r a t i v e  o r d e r  may b e  reviewed by 
c e r t i o r a r i ,  such o r d e r  must be  q u a s i - j u d i c i a l  i n  c h a r a c t e r ,  r a t h -
e r  t h a n  p u r e l y  e x e c u t i v e  i n  c h a r a c t e r .  The D i s t r i c t  C o u r t s  of 
Appeal s p e c i f i c a l l y  have j u r i s d i c t i o n  t o  r ev iew i n d u s t r i a l  com-
miss ion  o r d e r s  and d e c i s i o n s  a s  t o  workmen's compensat ion c la ims .  
D i s t r i c t  C o u r t s  of  Appeal may i s s u e  w r i t s  of habeas  c o r p u s ,  man-
damus, c e r t i o r a r i ,  p r o h i b i t i o n ,  and quo war ran to  and a l l  w r i t s  
n e c e s s a r y  and p r o p e r  t o  t h e  complete e x e r c i s e  of  i t s  j u r i s d i c -
t i 0 n . W  

Mart indale-Hubbel l  Law D i r e c t o r y ,  V O ~ .V, p. 3500 (1968).  
F l a .  Const .  A r t .  5, 5 5.$ " J u d i c i a l  S a l a r i e s  i n  Major T r i a l  and A p p e l l a t e . C o u r t s , "  51 
J. Amer. Jud.  Soc. 240 (Feb.  1968).  

F l a .  C o n s t , - ~ r t T K - 5- 5 ( 3 ) . 
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Georsia  

The s t a t e  of Georgia h a s  one Court  of Appeals which i s  di -
vided i n t o  t h r e e  d i v i s i o n s ,  c o n s i s t i n g  of t h r e e  e l e c t e d  judge 
each d i v i s i o n ,  making a  t o t a l  of n ine  a p p e l l a t e  c o u r t  judges. @
They se rve  a  term of s i x  y e a r s  and r e c e i v e  an annual  s a l a r y  of 
$26,500 .w 

The in t e rmed ia t e  Court  of Appeals has  j u r i s d i c t i o n  f o r  t h e  
t r i a l  and c o r r e c t i o n  of e r r o r s  i n  law o r  equ i ty  from t h e  supe r io r  
c o u r t s  and c i t y  c o u r t s  of A t l an t a  and Savannah, i n  a l l  c a se s  i n  
which j u r i s d i c t i o n  i s  no t  confer red  on t h e  Supreme Court.  The 
Supreme Court has  j u r i s d i c t i o n ,  denied t o  t h e  i n t e rmed ia t e  c o u r t ,  
i n  t h e  fol lowing mat te rs :  c a s e s  involv ing  c o n s t i t u t i o n a l  ques- 
t i o n s ;  land t i t l e s  i n  e q u i t y  ca ses ;  v a l i d i t y  o r  cons t ruc t ion  of 
w i l l s ;  c a p i t a l  f e l o n i e s ;  habeas corpus  ca ses ;  ex t r ao rd ina ry  rem- 
e d i e s ;  d ivo rce  and alimoney; and i n  a l l  c a s e s  c e r t i f i e d  t o  it by 
t h e  Court  of ~ ~ ~ e a 1 s . w  

The Court of Appeals can c e r t i f y  cases  f o r  de te rmina t ion  
by t h e  Supreme Court i f  t h e  i n t e rmed ia t e  c o u r t  i s  d iv ided  and may 
c e r t i f y  ca ses  t o  t h e  c o u r t  of l a s t  r e s o r t  f o r  i n s t r u c t i o n s  a s  t o  
a  proper  ac t ion .  The Supreme Court can review and determine,  by 
c e r t i o r a r i  o r  o therwise ,  c a s e s  c e r t i f i e d  t o  it from t h e  Court of 
Appeals. I n  a c t u a l  p r a c t i c e ,  it appears  t h a t  most ma t t e r s  a r e  
funneled t o  t h e  Court  of Appeals, and t h e  Supreme Court  f f o r d s  
double appeal  by means of c e r t i o r a r i  o r  c e r t i f i c a t i o n . 3 3  4 

Precedents  of t h e  Supreme Court govern t h e  i n t e rmed ia t e  

c o u r t ,  which can be compelled t o  obey o r d e r s  of t h e  h ighes t  

cou r t .  Cases improperly appealed a r e  t r a n  f  r r e d  t o  t h e  c o r r e c t  

t r i b u n a l  under r u l e s  of t h e  Supreme Court.  357 


I l l i n o i s  

The Appel la te  Court  of I l l i n o i s  i s  organized i n  f i v e  Ju-  
d i c i a l  D i s t r i c t s ,  The c o u r t  c o n s i s t s  of 24 judges, 12  s e l e c t e d  
from t h e  F i r  t D i s t r i c t  and t h r e e  from each of t h e  o t h e r  f o u r  
d i s t r i c t s .d T h e i r  s e l e c t i o n  ( e l e c t i o n  a t  gene ra l  e l e c t i o n )  and 

30 Ga. Code Ann. § 24-3501 e t  seq. (1958, Su p. 1965). 
Ga. Code Ann. 24-3503 (1958, Supp. 1965P; " Jud ic i a l  Sa l -
a r i e s  i n  Major T r i a l  and Appel la te  Courts ,"  51 J. Amer. Jud. 
Sac, 240 ( ~ e b .  1968) , 

32J In te rmedia te  k o p e l l a t e  Cour t s ,  Kentucky L e g i s l a t i v e  Research 
tommission, ~ n f o r m a t i o n ~ l e t i n  12,  p. No. 7 

Martindale-Hubbell Law Di rec to ry ,  Vol. V,  p,


33/ Martindale-Hubbell Law Direc tory  Vol, V ,  p.

Ga. Code Ann. § 24-3501 e t  seq. 11958, Supp. 1965) . 


35J I l l ,  Const. A r t ,  V I ,  § 6. 




terms ( t e n  a r e  t h e  same as f o r  t h e  Supreme Cour t  judger,%/ 
They r e c e i v e  an annual  s a l a r y  o f  $35,000.w 

I n  a l l  c a s e s ,  o t h e r  t h a n  t h o s e  a p p e a l a b l e  d i r e c t l y  t o  t h e  
Supreme C o u r t ,  a p p e a l s  from f i n a l  judgments of a  C i r c u i t  Cour t  
( t r i a l  c o u r t )  l i e  a s  a  m a t t e r  of r i g h t  t o  t h e  A p p e l l a t e  Cour t  i n  
t h e  d i s t r i c t  i n  which t h e  C i r c u i t  Cour t  i s  l .oca ted ,  e x c e p t  t h a t  
a f t e r  a  t r i a l  on t h e  m e r i t s  i n  a r i n a l  c a s e ,  no appea l  s h a l l  
l i e  from a judgment of a c q u i t t a l .@ The A p p e l l a t e  Cour t  h a s  
such  o r i g i n a l  j u r i s d i c t i o n  a s  may b e  necessa ry  f o r  complete  de-  
t e g n i n a t i o n  of any c a u s e  on review. The A p p e l l a t e  Cour t  a l s o  
h a s  such powers of d i r e c t  r ev iew of  a d m i n i s t r a t i v e  a c t i o n  a s  may 
be provided by 1 a w . w  Any f i n a l  d e c i s i o n ,  o r d e r ,  judgment o r  
d e c r e e  of t h e  C i r c u i t  Cour t  e n t e r e d  i n  an a c t i o n  t o  r ev iew a  de-  
c i s i o n  of an a d m i n i s t r a t i v e  agency may be reviewed by t h e  Appel- 
l a t e  Cour t  and Supreme Cour t .  

Appeals  t o  t h e  Supreme Cour t  from A p p e l l a t e  Cour t  l i e  a s  a  
m a t t e r  of r i g h t  o n l y  ( a )  i n  c a s e s  i n  which a c o n s t i t u t i o n a l  ques-  
t i o n  a r i s e s  f o r  t h e  f i r s t  t i m e  i n  and a s  a  r e s u l t  of t h e  a c t i o n  
of t h e  A p p e l l a t e  C o u r t ,  and ( b )  upon t h e  c e r t i f i c a t i o n  by t h e  Ap- 
p e l l a t e  Cour t  t h a t  a  c a s e  dec ided  by i t  i n v o l v e s  a q u e s t i o n  of 
such impor tance  t h a t  i t  should  be  dec ided  by t h e  Supreme Cour t .  
Appeals  i n  a l l  o t h e r  c a s e s  a r e  by l e a v e  of t h e  Supreme ~ 0 u r t . W  

I n d i a n a  

The A p p e l l a t e  Cour t  of  I n d i a n a  i s  composed of e i g h t  judges ,  
s e r v i n g  a  te rm of  f o u r  y e a r s .  The judges  u s u a l l y  s i t  i n  two d i -  
v i s i o n s ,  e x c e p t  t h a t  t h e  c o u r t  may s i t  en  banc f o r  t h e  c o n s i d e r a -  ' 

t i o n  of i m p o r t a n t  cases .41/  The judges  r e c e i v e  an annual  s a l a r y  
of $22,500.42/ 

The A p p e l l a t e  C o u r t  h a s  j u r i s d i c t i o n  i n  a l l  a p p e a l a b l e  
c a s e s ,  n o t  g i v e n  e x c l u s i v e l y  t o  t h e  Supreme C 0 u r t . W  I t  h a s  no 
j u r i s d i c t i o n  of a p p e a l s  i n  c r i m i n a l  cases .44 /  The c o u r t ' s  j u r -  

U 

Mart indale-Hubbel l  Law D i r e c t o r y ,  Vol. V ,  p. 3512 (1968).  
S t a t e  Cour t  ~ y s t e m s  1966,  The Counc i l  o r  S t a t e  Governments 
) ; " J u d i c i a l  s a l a r i e s  i n  Major  T r i a l  and A p p e l l a t e  
Cour ts , ' '  51 J. Amer. Jud.  Soc. 240 ( ~ e b .  1968) .  
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i s d i c t i o n a l  amount i n  c i v i l  ca ses  i s  t h e  same a s  t h a t  of t h e  Su- 
preme Court. No appeal  i n  c i v i l  c a s e s  l i e s  t o  e i t h e r  c o u r t  un le s s  
t h e  amount i n  controversy,  excluding i n t e r e s t  and c o s t s ,  exceeds 
$50, except i n  c a s e s  involv ing  t h e  v a l i d i t y  of a f r a n c h i s e  o r  o r -  
d inance;  t h e  cons t ruc t ion  o r  c o n s t i t u t i o n a l i t y  of a s t a t u t e ;  o r  a 
c o n s t i t u t i o n a l l y  guaranteed r i g h t .  I n  t hese  i n s t a n c e s  t h e  case  
ma be a pealed t o  t h e  Supreme Court ,  r e g a r d l e s s  of t h e  amount i n -  
vo1v e d . u! These cases  go d i r e c t l y  t o  t h e  Supreme Court f o r  t h e  
purpose of p re sen t ing  t h e  ques t ion  only. 

Appeals i n  c r imina l  p rosecut ions ,  condemnation proceed- 
i ngs ,  e l e c t i o n  c o n t e s t s ,  ca ses  of mandate, p r o h i b i t i o n  and quo 
warranto,  habeas corpus. ~ r o c e e d i n a s  t o  e s t a b l i s h  d r a i n s ,  change 
o r  improve watercourses ,  e s t a b l i s h  grave l  roads ,  e s t a b l i s h  o r  va-
c a t e  publ ic  highways, contempt proceedings,  a c t i o n s  involving 
members of t h e  ba r ,  va r ious  i n t e r l o c u t o r y  o rde r s ,  probate  mat te rs ,  
and c h i l d  custody c a s e s  a r e  taken t o  t h e  Supreme Court .  A l l  o t h e r  
appealable  c a s e s  a r e  taken t o  t h e  Appel la te  c o u r t  .46/ Misdemeanor 
cases  may be appealed t o  e i t h e r  c 0 u r t . W  

I f  t h e  t h r e e  judges of a  d i v i s i o n  of t h e  Appel la te  Court do 
not agree ,  t h e  case  i s  submitted t o  t h e  e n t i r e  cour t .  I f  fdu r  do 
not t hen  concur, t h e  case  i s  t r a n s f e r r e d  t o  t h e  Supreme ~0urt.W 
Rules of t h e  Appel la te  Court a r e  t h e  same a s  those  of t h e  Supreme 
Court. A judge i n  vaca t ion  o r  r e c e s s  has  t h e  same =u thor i ty  i n  . 
regard t o  w r i t s  a s  does a  Supreme Court judge. Appeals a r e  taken 
t o  t h e  in te rmedia te  c o u r t  i n  t h e  same manner, wi th  t h e  same e f -  
f e c t ,  and sub jec t  t o  t h e  sane l i m i t a t i o n s  and r e s t r i c t i o n s ,  a s  
appea ls  taken t o  t h e  Supreme court.%!/ 

J u r i s d i c t i o n  of t h e  Appel la te  Court i n  cases  determined b y .  
it i s  f i n a l  with two except ions:  F i r s t ,  i f  two judges of any d i -
v i s i o n  a r e  of t h e  opinion t h a t  a  r u l i n g  precedent of t h e  Supreme 
Court i s  erroneous,  upon w r i t t e n  reasons t h e r e f o r ,  t h e  case  i s  
t r a n s f e r r e d  t o  t h e  Supreme Court.  Second, w i th in  30 days  a f t e r  a 
p e t i t i o n  f o r  rehear ing  i s  over ru led  i n  t h e  Appel la te  Court ,  ap-
p l i c a t i o n  may be made t o  t h e  Supreme Court on t h e  b a s i s  t h a t  t h e  
in te rmedia te  c o u r t ' s  r u l i n g  contravened a  precedent of t h e  Supreme 
Court  o r  t h a t  a new ques t ion  of law i s  involved and has  been de- 
c ided erroneously .  The Supreme Court has  d i s c r e t i o n  i n  gran t ing  
such a p p l i c a t i o n . w  

Ind. S t a t .  Ann. § 4-213 1946 Rep.). 
Ind. S t a t .  imn. S 4-214 

47/ Ind.  S t a t .  Ann. f 4-212
48J Ind. S t a t .  Ann. 5 4-209 

I b i d. 
s t a t .  Ann. 1 4-215 (Burns, 1946 Rep.) . 



Appeals t o  the wrong c o u r t  aPe t p a n s f e r r e d  t o  t h e  p r o  Ee r  
c o u r t  and s t and  a s  5 f  s6 ~ ~ i ~ & ~ ~ i i yCases  a r e  d i s t r i  u t -  QeLed. 
ed among d i v i s i o n s  i n  tRg o r d e r  gf gubmission and may b e  t r a n s -  
f e r r e d  between d i v i s i o n 8  t o  the case load .  The Supreme 
Cour t  may t r a n s f e r  t o  i t e g l f  $he eldest c a s e s  pending i n  t h e  Ap- 
p e l l a t e  Cour t  i f  a  d i s p a r i t  e x i s t s  between t h e  two 
c o u r t s .  Cases pending i n  t Court  a p p e a l a b l e  t o  t h e  
Supreme Cour t  a s  a  m a t t e r  b a s i s  of t h e  amount i n  
c o n t r o v e r s y  a r e  Cour t  t o  i t s  own c a l -  
endar.u 
Louis iana  

The s t a t e  of Lou i s i ana  i s  p r e s e n t l y  d i v i d e d  i n t o  f o u r  
a p p e l l a t e  c i r c u i t s ,  each  of which h a s  a  Cour t  of Appeal. Each 
c i r c u i t  i s  subdivided i n t o  t h r e e  d i s t r i c t s o w  There  a r e  s i x  
judges  i n  t h e  F i r s t  C i r c u i t  a at on ~ o u g e ) ,  t h r e e  judges  i n  t h e  
Second C i r c u i t  ( ~ h r e v e ~ o r t ) ,  i n  t h e  Th i rd  C i r c u i t  f i v e  judges  
(Lake ~ h a r l e s ) ,  and e i g h t  jud e i n  t h e  Four th  C i r c u i t  (New O r -
l e a n s ) ,  a t o t a l  of 22 judges .  %? P r o v i s i o n  i s  made f o r  i n c r e a s -  
i n g  t h e  number of judges  upon t h e  recommendation of t h e  J u d i c i a l  
Counci l  and approva l  of t w o - t h i r d s  of each house of t h e  l e g i s l a -  
t u r e .  The Supreme Cour t  can  a s s i g n  d i s t r i c t  c o u r t  judges  t o  t h e  . 
C o u r t s  of Appeal i f  t h e  docke t  of any of them becomes conges t -  
e d . w  Judges  a r e  e l e c t e d  and s e r v e  a  te rm of twe lve  years .55/  
They a r e  c u r r e n t l y  p a i d  an annual  s a l a r y  of $24,000.56/ 

The j u r i s d i c t i o n  of t h e  C o u r t s  of Appeal e x t e n d s  on ly  t o  
a p p e l l a t e  c a s e s  of which t h e  L o u i s i a n a  Supreme Cour t  i s  n o t  g iven  
a p p e l l a t e  j u r i s d i c t i o n .  These c a s e s  i n c l u d e :  (1) a l l  m a t t e r s  
appealed  from t h e  Family and J u v e n i l e  C o u r t s ,  e x c e p t  t h e  c r i m i n a l  
p r o s e c u t i o n s  a g a i n s t  p e r s o n s  o t h e r  t h a n  j u v e n i l e s ;  ( 2 )  a l l  c i v i l  
and p r o b a t e  m a t t e r s  of which t h e  D i s t r i c t  C o u r t s  have e x c l u s i v e  
j u r i s d i c t i o n ;  and (3) a l l  c i v i l  m a t t e r s  i n v o l v i n g  more t h a n  $100, 
e x c l u s i v e  of i n t e r e s t ,  of which t h e  D i s t r i c t  C o u r t s  have concur-
r e n t  j u r i s d i c t i 0 n . w  No appea l  l i e s  t o  t h e  C o u r t s  of Appeal i n  
c r i m i n a l  c a s e s .  

The Supreme C o u r t  h a s  a p p e l l a t e  j u r i s d i c t i o n  over :  (1) 
c a s e s  i n  which t h e  c o n s t i t u t i o n a l i t y  o r  l e g a l i t y  of any t a x ,  l o -

51/ Ind .  S t a t .  Ann. s 4-127, 4-218 ( ~ u r n s ,  1946, R e  . ) .
52/ La. Const .  A r t .  V I I ,  S 20, 21 (1921, a s  amended P. 
53/ Mart indale-Hubbel l  Law D i r e c t o r y ,  Vol. V ,  p. 3530 (1968)'; 

La. Const .  A r t .  V I I ,  f 2 1  (1921,  a s  amended). 
54/ I b i d .  

K c o n s t .  A r t .  V I I ,  S 1 9  (1921,  a s  amended) , 
" J u d i c i a l  S a l a r i e s  i n  Major T r i a l  and A p p e l l a t e  C o u r t s , "  51 
J. A m e r .  Jud .  Soc. 240 ( ~ e b .  1968) .

57/ La. Const .  A r t .  V I I ,  S 29 (1921,  a s  amended) . 



ca l  improvement assessment,  t o l l  o r  impost l e v i e d  by t h e  s t a t e  o r  
by any munic ipa l i ty ,  board o r  subdiv i s ion  of t h e  s t a t e  i s  con-
t e s t e d ;  (2) ca ses  i n  which an ordinance of a  munic ipa l i ty ,  board 
o r  subd iv i s ion  of t h e  s t a t e  o r  a law of t h e  s t a t e  has  been de- 
c l a r e d  u n c o n s t i t u t i o n a l ;  (3f  cases  i n  which o r d e r s  of t h e  P.U.C. 
are i n  c o n t e s t ;  (4 )  c a s e s  involv ing  e l e c t i o n  c o n t e s t s ,  bu t  only 
i f  t h e  e l e c t i o n  d i s t r i c t  from which t h e  s u i t  o r  c o n t e s t  a r i s e s  
does not  l i e  wholly w i th in  a  Court  of Appeal c i r c u i t ;  and (5) 
c r imina l  ca ses  i n  which t h e  pena l ty  of dea th  o r  imprisonment a t  
hard l a b o r  may be imposed, o r  i n  which a  f i n e  exceeding $300 o r  
imprisonment exceeding s i x  months has  a c t u a l l y  been i m p 0 s e d . w  

Control  of and genera l  superv isory  j u r i s d i c t i o n  over  a l l  
i n f e r i o r  c o u r t s  i s  ves ted  i n  t h e  Supreme ~ 0 u r t . W  I t  has  t h e  
a u t h o r i t y  t o  a s s ign  d i s t r i c t  
t h e  docket  becomes congested.* dudges t o  t h e  Courts  of Appeal i f  

The Supreme Court  can r e q u i r e  
by w r i t  of c e r t i o r a r i ,  o r  o therwise ,  any case  t o  be c e r t i f i e d  
from t h e  Courts  of Appeal t o  i t  f o r  review i f  t h e  a p p l i c a t i o n  
f o r  review i s  made w i t h i n  30 days a f t e r  a  rehear ing  i s  refused 
by t h e  Court of Appeal. Where t h e  a p p l i c a t i o n  i s  based s o l e l y  
upon t h e  ground t h a t  t h e  d e c i s i o n  of t h e  ques t ion  of law i n -  
volved i s  i n  c o n f l i c t  wi th  a  d e c i s i o n  of t h e  Supreme Court o r  
ano ther  Court of Aooeal upon a  s u e s t i o n  no t  v e t  decided bv t h e  
Supreme Court  the;' t h e  a p p l i c a t i o n  s h a l l  be' g ran ted  a s  a '  mat- 
ter  of r i gh t .&  

Each Court of Appeal has  t h e  power t o  c e r t i f y  t o  t h e  Su- 
preme Court  any ques t ion  of law a r i s i n g  i n  any case  pending 
before  it which, f o r  i t s  proper  d e c i s i o n ,  r e q u i r e s  t h e  i n s t r u c -  
t i o n  of t h a t  cou r t .  The Supreme Court may e i t h e r  g ive  i t s  i n -
s t r u c t i o n s  on t h e  ques t ion  c e r t i f i e d  t o  i t ,  which s h a l l  be 
binding upon t h e  Court  of Appeal i n  such case ,  o r  it may r e q u i r e  
t h a t  t h e  whole record  be s e n t  up f o r  i t s  cons ide ra t ion ,  i n  which 
case  t h e  whole ma t t e r  i n  controversy i s  decided i n  t h e  same man- 
ne r  a s  i f  it had been on appeal d i r e c t l y  t o  t h e  Supreme ~ 0 u r t . W  

s t o  t h e  Cour t s  of Appeal may be on both t h e  law 
and a l l  c a s e s  a r e  t o  be t r i e d  on t h e  o r i g i n a l  rec -

ord ,  p lead ings ,  and e v i d e n c e o w  The r u l e s  of p r a c t i c e  r e g u l a t -  
i ng  appea ls  t o  and proceedings i n  t h e  Supreme Court  s h a l l  apply 
t o  appea ls  and proceedings  i n  t h e  Cour t s  of Appeal, s o  f a r  a s  

58J La. Const. A r t .  V I I ,  5 10 (1921, a s  amended) . 
-Const, A r t .  V I I ,  f 12 1921, a s  amended 

/ La. Const. A r t .  V I I ,  § 11 1921, a s  amended La. Rev, S t a t .  
of 1950, T i t .  13,  § 4450 (1962 Cumulative ~ u p p . ) .  

62J La. Const. A r t .  V I I ,  S 25 (1921, a s  amended) ; La. Rev. S t a t .  
of 1950, T i t .  13,  S 4449 (1962 Cumulative 

63/ La. Const,  A r t .  V I I ,  5 29 

64/ La. Const. A r t ,  V I I ,  S 27 




they '  may b e  a p p l i c a b 1 e . w  Concurrence of  two a p p e l l a t e  c o u r t  
judges  i s  n e c e s s a r y  f o r  a  d e c i s i o n .  No s p e c i f i c  p r o v i s i o n  ex-  
i s t s  f o r  r ev iew by t h e  Supreme Cour t  when t h e  t h r e e  c o u r t  of  
a p p e a l s  judges  canno t  r e a c h  a  d e c i s i o n .  I f  t h e  c o u r t  i s  dead-
locked ,  a  d i s t r i c t  dge o r  q u a l i f i e d  lawyer  may be  appo in ted  t o  
s e r v e  t e m p o r a r i l y .& 
Maryland 

I n  1966, t h e  Maryland l e g i s l a t u r e  c r e a t e d  an  i n t e r m e d i a t e  
c o u r t  o f  a p p e a l s ,  known a s  t h e  Cour t  o f  S p e c i a l  Appeals .  The 
c o u r t  i s  composed of f i v e  judges ,  e l e c t e d  by t h e  q u a l i f i e d  v o t -  
e r s ,  who s e r v e  a term o f  15 y e a r s . w  They c u r r e n t l y  r e c e i v e  an 
annual  s a l a r y  of  $27,500.68/ 

The Cour t  of  S p e c i a l  Appeals  h a s  a p p e l l a t e  j u r i s d i c t i o n  
c o e x t e n s i v e  w i t h  t h e  l imits  o f  t h e  s t a t e  and i n c l u d e s  d i r e c t  ap- 
p e a l s  from t h e  c i r c u i t  c o u r t s  o f  t h e  c o u n t i e s  ( t r i a l  c o u r t s )  and 
from t h e  Cr imina l  C o u r t  of  B a l t i m o r e  C i t y  i n  a l l  c r i m i n a l  c a s e s  
where t h e  s e n t e n c e  i s  o t h e r  t h a n  d e a t h ,  which a p p e a l s  a r e  sub-
j e c t  t o  f u r t h e r  a p p e a l  t o  t h e  Cour t  of ~ p p e a 1 s . W  

Four of t h e  judges  c o n s t i t u t e  a quorum, and t h e  concur-
r e n c e  of a  m a j o r i t y  o f  t h e  e n t i r e  c o u r t  s h a l l  be n e c e s s a r y  f o r  
t h e  d e c i s i o n  of any c a u s e .  There  i s  no p r o v i s i o n  which a u t h o r -  
i z e s  t h e  c o u r t  t o  s i t  i n  one o r  more p a n e l s  o r  d i v i s i 0 n s . w  
The Maryland Genera l  Assembly may p r o v i d e  by law f o r  a d d i t i o n a l  
judges  a s  i t  deems necessary .71/  

Michiqan 

The Cour t  of  Appeals  of Michigan was c r e a t e d  i n  1965 and 
i s  composed of n i n e  judges  who s e r v e  f o r  s i x - y e a r  t e r m s .w The 
c o u r t  s i t s  i n  d i v i s i o n s  of  t h r e e  judges  each ,  e x c e p t  a s  o t h e r w i s e  
d i r e c t e d  by t h e  Supreme C o u r t ,  and a m a j o r i t y  of t h e  judges  a s -
s i g n e d  t o  each d i v i s i o n  s h a l l  c o n s t i t u t e  a  quorum f o r  h e a r i n g  

65 I b i d .  
K c o n s t .  A r t .  V I I .  § 26 (1921,  a s  amended).& Md. Code Ann. 26-130 (1957,  Rep. Vol .  1 9 6 6 ) ;  A c t s  of  1966, 
ch .  11, § 1. 

68/ " J u d i c i a l  S a l a r i e s  i n  Major T r i a l  and A p p e l l a t e  C o u r t s , "  51 
J .  Amer. J u d .  Soc .  240 (Feb.  1968) .  

69/ Op. c i t .  n o t e  6 7 ,  s u p r a . ;  Md. Code Ann. 
Vol. 1968) . 
Md. Code Ann. 26-130 

5-21k (1957,  Rep. 

Md. Code Ann. 26-131 
Mich. S t a t .  Ann. 5 27A.301 ; Pub. A c t s  
1964,  No. 281,  a s  amended by Pub. Ac t s ,  1966,  No. 306. 



cases and t r a n s a c t i n g  bus iness  .w The c u r r e n t  annual s a l a r y  f o r  
t h e  judges i s  $32,500.f4/ 

The admin i s t r a t i on  of t h e  Court  of Appeals i s  under t h e  
c o n t r o l  of t h e  Supreme Court ,  and t h e  Supreme Court may t r a n s f e r  
judges t o  t h e  Court  of Appeals t o  a c t  a s  temporary judges t o  r e -
p l a c e  d i sab l ed  o r  d i s q u a l i f i e d  judges o r  t o  en l a rge  t h e  cou r t  t o  
not more than  12,  i f  t h e  bus ines s  of t h e  cou r t  i s  deemed by t h e  
Supreme Court t o  warrant  it.75/ 

The Court of Appeals has  j u r i s d i c t i o n  on appeals  from: 
(1) a l l  f i n a l  judgments from t h e  r e c o r d e r ' s  c o u r t ,  s u p e r i o r  
c o u r t ,  c i r c u i t  c o u r t s ,  and cou r t  of c la ims;  (2)  a l l  f i n a l  judg- 
ments from j u s t i c e  c o u r t s ,  p o l i c e  c o u r t s ,  municipal c o u r t s ,  pro- 
b a t e  c o u r t s ,  common p l e a s  c o u r t s ,  o r  o t h e r  c o u r t  i n f e r i o r  t o  t h e  
c i r c u i t  c o u r t s ,  which on appeal  a r e  not t r i a b l e  de  novo ( a l l  ap- 
p e a l s  from f i n a l  judgements from t h e  aforementioned c o u r t s  which 
a r e  t r i a b l e  de  novo s h a l l  cont inue t o  be taken t o  t h e  c i r c u i t  
c o u r t s ) ;  and (3) such o t h e r  judgments o r  i t e r l o c u t o r y  o r d e r s  a s  
t h e  Supreme Court may by r u l e  d e t e r m i n e d  A l l  appea ls  pursuant  
t o  t h e  Court of Appeals' j u r i s d i c t i o n  a r e  a  ma t t e r  of r i g h t .  A l l  
o t h e r  appeals  permi t ted  by s t a t u t e  o r  by Supreme Court r u l e  a r e  
by r i  h t  o r  by l eave  a s  provided by s t a t u t e  o r  Supreme Court 9r u l e . 2  

The Court of Appeals has  o r i g i n a l  j u r i s d i c t i o n  ' ' . . . to i s -
sue p re roga t ive  and remedial  writs o r  o r d e r s  a s  provided by r u l e s  
of t h e  Supreme Court ,  and h a s  a u t h o r i t y  t o  i s s u e  any w r i t s ,  d i -
r e c t i v e s  and mandates t h a t  it judges necessary and expedient  t o  
e f f e c t u a t e  i t s  de te rmina t ion  of c a s e s  brought be fo re  it,"78/ 

The d e c i s i o n s  on appeal  t o  t h e  Court  of Appeals a r e  f i n a l ,  
except a s  provided by Supreme Court  r u 1 e . w  Appeals may be 
taken  t o  t h e  Supreme Court p r i o r  t o  a  d e c i s i o n  by t h e  Court of 
Appeals on l eave  gran ted  by t h e  Supreme Court  upon a showing by 
p e t i t i o n e r  of any one of t h e  grounds l i s t e d  below and by t h e  ap- 
p e l l a n t  showing a  mer i to r ious  b a s i s  f o r  t h e  appeal .  P e t i t i o n e r  
must show t h a t  (1)  t h e  s u b j e c t  ma t t e r  of t h e  appeal  involves  a 
s u b s t a n t i a l  ques t ion  a s  t o  t h e  v a l i d i t y  of an a c t  of t h e  l e g i s -  
l a t u r e ,  ( 2 )  t h e  s u b j e c t  mat te r  of t h e  appeal  has  s i g n i f i c a n t  
pub l i c  i n t e r e s t  and involves  a s u i t  brought by o r  a g a i n s t  t h e  
s t a t e  o r  an agency o r  subd iv i s ion  thereof  o r  by o r  aga ins t  o f f i -  
c e r s  of t h e  s t a t e  o r  an agency o r  subdiv i s ion  i n  t h e i r  o f f i c i a l  

73/ 	 Mich. S t a t .  Ann. 127A.311 (1962, Cum. Supp.
74/ 	 Mich. S t a t .  Ann. § 27A.304 (1962 Cum. Supp. 

Mich. S t a t .  Ann. D§ 27A.305-306 11962, Cum. Supp. 1968). 
Mich. S t a t .  Ann. S 27A.308 1962, Cum. Supp.

77/ 	 Mich. S t a t .  Ann. § 27k.309 1962, Cum. Supp. 

Mich. S t a t .  Ann. 5 27A.311 1962, Cum. Supp. 

Mich. S t a t .  Ann. § 27/\.314 (1962, Cum. Supp. 




-- 

c a p a c i t y ,  (3) t h e  s u b j e c t  m a t t e r  of t h e  appea l  i n v o l v e s  l e g a l  
p r i n c i p l e s  of major  s i g n i f i c a n c e  t o  t h e  j u r i s p r u d e n c e  of t h e  
s t a t e ,  o r  (4 )  d e l a y  i n  f i n a l  a d j u d i  a t i o n  of t h e  l i t i g a t i o n  i s  
l i k e l y  t o  cause  s u b s t a n t i a l  harm.80 4 

Appeals on i n t e r l o c u t o r y  o r  f i n a l  d e c i s i o n s  of t h e  Court  
of  Appeals may be t a k e n  t o  t h e  Supreme Cour t  on ly  upon a p p l i c a -  
t i o n  and l e a v e  g r a n t e d  by t h e  Supreme Cour t  on a  showing of a 
m e r i t o r i o u s  b a s i s  f o r  a p p e a l  and any one o f  t h e  f o l l o w i n g  grounds: 
(1) t h e  s u b j e c t  m a t t e r  of  t h e  appea l  i n v o l v e s  l e g a l  p r i n c i p l e s  of 
major s i g n i f i c a n c e  t o  t h e  j u r i s p r u d e n c e  of t h e  s t a t e ;  (2)  t h e  de-  
c i s i o n  of t h e  Cour t  of  Appeals i s  c l e a r l y  e r roneous  and w i l l  cause  
m a t e r i a l  i n j u s t i c e ;  ( 3 )  t h e  d e c i s i o n  i s  i n  c o n f l i c t  w i t h  d e c i s i o n s  
of t h e  Supreme Cour t  o r  o t h e r  Cour t  of Appeals d e c i s i o n s ;  o r  (4 )  
t h e  a p p e l l a n t  would s u f f e r  s u b s t a n t i a l  harm by a w a i t i n g  f i n a l  
judgment b e f o r e  t a k i n g  appea l  hen a p p e a l i n g  an i n t e r l o c u t o r y  o r -
d e r  of  t h e  Cour t  of ~ ~ ~ e a l s . 8 1  -7 

Missour i  

I n  Missour i  t h e  t h r e e  Cour t s  of Appeals  a r e  composed of 
t h r e e  judges  each ,82 /  a  t o t a l  of n ine  judges ,  who a r e  appointed  
by t h e  Governor f o r  12-year  t e r m s . w  The c u r r e n t  a nual  s a l a r y  
f o r  t h e  judges of t h e  C o u r t s  of  Appeal i s  8 2 5 , 0 0 0 . 9  

Each s e p a r a t e  C o u r t  of Appeals has  f i n a l  a p p e l l a t e  j u r i s -  
d i c t i o n  i n  i t s  d i s t r i c t  of  a l l  c a s e s  from c i r c u i t  c o u r t s  and i n -  
f e r i o r  c o u r t s  of r e c o r d  and c o n t r o l  o v e r  t h e s e  c o u r t s ,  e x c e p t  i n  
t h o s e  c a s e s  i n  which d i r e c t  appea l  l i e s  t o  t h e  Supreme ~ 0 u r t . W  
The C o u r t s  of Appeals  have s u p e r i n t e n d i n g  c o n t r o l  o v e r  a l l  i n -  
f e r i o r  c o u r t s  w i t h i n  t h e  c o u r t ' s  j u r i s d i c t i o n ,  and t h e  C o u r t s  of 
Appeals may i s s u e  and de te rmine  o r i g i n a l  r emedia l  w r i t s . @ /  The 
r u l e s  of p r a c t i c e  f o r  t h e  C o u r t s  of Appeals  a r e  promulgated and 
e s t a b l i s h e d  by t h e  Supreme c o u r t  .87/ 

The Supreme Cour t  has  e x c l u s i v e  a p p e l l a t e  j u r i s d i c t i o n  i n  
a l l  c a s e s  i n v o l v i n g :  ( 1 )  t h e  c o n s t r u c t i o n  of t h e  C o n s t i t u t i o n  
of t h e  Uni ted  S t a t e  o r  M i s s o u r i ;  (21 t h e  v a l i d i t y  o f  a s t a t u t e  
o r  t r e a t y  of t h e  Uni ted  S t a t e s ;  (3 )  any a u t h o r i t y  e x e r c i s e d  un-
d e r  t h e  laws of  t h e  Uni ted  S t a t e s ;  (4)  t h e  c o n s t r u c t i o n  of M i s -
s o u r i  revenue laws;  (5) t i t l e  t o  any o f f i c e ;  (6)  t i t l e  t o  r e a l  

80/ Mich. Genera l  Cour t  Rules  of  1963, Rule 852.1 (1968 Cum. 
supp .) . 

8lJ Mich. Gen. Cour t  Ru les  of 1963, Rule 853.1 (1968 Cum. ~ u p p . ) .
82/ Missour i  Const .  A r t .  5, 5 13. 
83/ Missour i  Const .  A r t .  5, §§ 23,  29.
84/ Missour i  S t a t .  Ann. § 477:130.
85/ Missour i  Const .  A r t .  5, § 13. 
86J Missour i  Const .  A r t .  5, 6 4 .  
87/ Missour i  Const .  A r t .  5, 5 5. 



e s t a t e ;  (7)  c i v i l  cases where t h e  s t a t e  or  i t s  p o l i t i c a l  subdi-  
v i s i o n s  o r  o f f i c e r s  a r e  a  p a r t y ;  (8) f e l o n i e s ;  (9) c a s e s  where 
t h e  amount i n  d i s p u t e ,  e x c l u s i v e  of c o s t s ,  exceeds  he  sum of 
$7,500; and (10) a l l  o t h e r  c a s e s  provided by law.& Appeals i n  
t h e s e  c a s e s  l i e  d i r e c t l y  t o  t h e  Supreme Cour t .  

A c a se  b e f o r e  any Court  of Appeals i s  t r a n s f e r r e d  t o  t h e  
Supreme Cour t  when any member o f  t h e  Cour t  of Appeals d i s s e n t s  
from t h e  ma jo r i t y  op in ion  and c e r t i f i e s  t h a t  he deems t h e  dec i -  
s i o n  c o n t r a r y  t o  a  p rev ious  Supreme Cour t  d e c i s i o n  o r  a Court  of  
Appeals d e c i s i o n ,  o r  upon o r d e r  of  t h e  Supreme Court  o r  a  Court  
of Appeals because of t h e  gene ra l  i n t e r e s t  o r  importance of t h e  
ques t i on  involved .&i/ 

N e w  J e r s e y  

The Appe l l a t e  D iv i s ion  of t h e  Super io r  Court  of New J e r s e y  
was e s t a b l i s h e d  by t h e  C o n s t i t u t i o n  of New ~ e r s e y . 9 0 /  There i s  
no s t a t u t o r y  o r  c o n s t i t u t i o n a l  p r o v i s i o n  f o r  t h e  number of judges 
t o  be ass igned t o  t h e  Appe l l a t e  D iv i s ion ;  however, t h e r e  i s  pro-
v i s i o n  f o r  t h e  Chief  J u s t i c e  of t h e  Supreme Cour t  t o  a s s i g n  
judges t o  p a r t i c u l a r  d i v i s i o n s  of t h e  S u p e r i o r  ~ 0 u r t . w  The 
c u r r e n t  number of judges ass igned  t o  t h e  Appe l la te  D iv i s ion  i s  
t w e 1 v e . W  and t h e i r  annual  s a l a r y  i s  $27,000.93/ 

Appeals i n  a l l  c ause s  may be t aken  t o  t h e  Appe l la te  Divi -  
s i o n  from: (1) t h e  Law and Chancery D iv i s ions  of t h e  Supe r io r  
Cour t ;  (2) t h e  county c o u r t s ;  (3) c i v i l  c ause s  determined by t h e  
county d i s t r i c t  c o u r t s ;  (4)  cause s  determined by j u v e n i l e  and 
domestic  c o u r t s ,  excep t  b a s t a r d y  proceedings;  (5) causes  d e t e r -  
mined by t h e  c r i n i n a l  j u d i c i a l  d i s t r i c t  c o u r t s ;  (6) causes  d e t e r -  
nined i n  s t a t u t o r y  p roceed ings  and d e c i s i o n s  of s t a t e  agenc ies ,  
except  t h o s e  of  t h e  Workmen's Compensation D i v i s i o n  and t h e  Wage 
C o l l e c t i o n  S e c t i o n  o f  t h e  Wage and Hour Bureau of t h e  Department 
of Labor and I n d u s t r y ;  and (7) i n  such o t h e r  c ause s  a s  may be 
provided by 1 a w . s  Appeals may be  t aken  on i n t e r l o c u t o r y  o r d e r  
o r  judgment o r  i n t e r l o c u t o r y  d e c i s i o n  o r  a c t i o n  of any s t a t e  ad- 
m i n i s t r a t i v e  agency,95/ Appeals may a l s o  be  t aken  from judgments 

88J 	 Missour i  Const. A r t .  5, B 3. 
Missour i  Const .  A r t .  5, § 10. 
N . J .  	 Const .  A r t .  6 ,  5 3, pa ra .  3. 
N.J. Const .  A r t .  6 ,  S 7,  pa ra .  2. 

18 .Judic ia l  S a l a r i e s  i n  Major T r i a l  and Appe l l a t e  court^,^^ 51 

J. Amer. Jud.  Soc. 240 ( ~ e b .  1968) . 

@ ' 	#!'Const. A r t .  6 ,  S 5, para .  2 ;  t h e  Revis ion of t h e  Rules 
Governinq t h e  Cour t s  of t h e  S t a t e  of  New J e r s e y ,  Rule 2:2-2 
(1958) .  -
The Revis ion of t h e  W ~ l e s  Governing t h e  Cour t s  of t h e  S t a t e  
of N . J . ,  Rule 2:2-3 (1958).  



n i s i  i n  matr imonia l  causes ,94 /  and i n  c r i m i n a l  c a u s e s  i n  l i eu  of 
p r e r o g a t i v e  w r i t  .w The A p p e l l a t e  D i v i s i o n  may exercise such 
o r i g i n a l  j u r i s d i c t i o n  a s  may be necessa ry  f o r  t h e  complete d e t e r -  
mina t ion  of any cause  on review.98J 

A d i r e c t  appea l  of r i g h t  may be made t o  t h e  Supreme Cour t  
i n  c a p i t a l  c a s e s .  A l l  o t h e r  a p p e a l s  a r e  channeled t o  t h e  Appel- 
l a t e  D i v i s i o n .  Appeal a s  of r i g h t  l i e s  t o  t h e  Supreme Cour t  i f  
t h e r e  i s  a  d i s s e n t  i n  t h e  A p p e l l a t e  D i v i s i o n  o r  i f  t h e  cause  i n -
v o l v e s  a  q u e s t i o n  a r i s i n g  under t h e  Uni ted  S t a t e s  o r  New J e r s e y  
c o n s t i t u t i o n s .  Appeal a l s o  may be al lowed on c e r t i f i c a t i o n  of 
t h e  Supreme Cour t  t o  t h e  S u p e r i o r  Cour t  and o t h e r  i n f e r i o r  
c o u r t s.99J 

The Supreme Cour t  may a l s o  a t  i t s  d i s c r e t i o n  g r a n t  appea l  
from t h e  A p p e l l a t e  D i v i s i o n .  F a c t o r s  cons ide red  i n  g r a n t i n g  t h i s  
d i s c r e t i o n a r y  appea l  i n c l u d e  c a s e s  where: ( 1) t h e  A p p e l l a t e  Divi -  
s i o n  h a s  dec ided  a  q u e s t i o n  of s u b s t a n t i v e  law no t  r e v i o u s l y  de-  
te rmined by t h e  c o u r t  of l a s t  r e s o r t  (supreme Cour t  !i' , and dec ided  
it  probably  no t  i n  accord  w i t h  o t h e r  Supreme Cour t  d e c i s i o n s ;  (2)  
t h e  d e c i s i o n  c o n f l i c t s  wi th  a n o t h e r  d e c i s i o n  of t h e  A p p e l l a t e  D i -
v i s i o n ;  ( 3 )  t h e  judges  concur  i n  t h e  r e s u l t ,  b u t  canno t  ag ree  on 
a common ground of  d e c i s i o n ;  ( 4 )  t h e  A p p e l l a t e  D i v i s i o n  has  de -  
c i d e d  an i m p o r t a n t  q u e s t i o n  of p r o c e d u r a l  law no t  p r e v i o u s l y  de- 
c i d e d  by t h e  Supreme Cour t ,  o r  h a s  d e p a r t e d  so  f a r  from t h e  
accep ted  and u s u a l  c o u r s e  of j u d i c i a l  p roceed ings  ( o r  sanc t ioned  
such d e p a r t u r e  by a lower c o u r t )  a s  t o  c a l l  f o r  t h e  e x e r c i s e  of  
t h e  Supreme C o u r t 1  s s u p e r v i s i o n ;  o r  (5) t h e  A p p e l l a t e  D i v i s i o n  
has  dec ided  a q u e s t i o n  o f  s u b s t a n c e  r e l a t i n g  t o  t h e  c o n s t r u c t i o n  
o r  a p p l i c a t i o n  of a s t a t u t e ,  which h a s  no t  been b u t  should be 
s e t t l e d  by t h e  Supreme C 0 u r t . W  

New York 

The A p p e l l a t e  D i v i s i o n  of t h e  Supreme Cour t  i s  t h e  i n t e r -  
media te  a p p e l l a t e  c o u r t  i n  New York, and t h e  Cour t  of Appeals  i s  
t h e  h i g h e s t  c o u r t .  There  i s  an A p p e l l a t e  D i v i s i o n  f o r  each of 
t h e  f o u r  j u d i c i a l  depar tments  of  t h e  s t a t e .  The F i r s t  and Second 
A p p e l l a t e  D i v i s i o n s  a r e  al lowed t o  s p l i t  i n t o  " A p p e l l a t e  Terms", 
t e rms  a r e  t h u s  s i m i l a r  t o  t h e  t h r e e - r n a n . d i v i s i o n s  o r  s e s s i o n s  of 
o t h e r  s t a t e s . l 0 l /  

96/ I b i d . ,  Rule 2:2-2. 

97/ I b i d . ,  Rule 2:2-4. 

98/ N . J .  Const .  A r t .  6 ,  § 5, p a r a .  3. 

99/ N . J .  Const .  A r t .  6 ,  § 5, p a r a .  1. 

LOO/ I n t e r m e d i a t e  A p p e l l a t e  C o u r t s ,  Kentucky L e g i s l a t i v e  Research 

Commission, ~ n f o r m a t i o n m l e t i nNo. 12, p. 11 an. 1956).
101/ N.Y.  J u d i c i a r y  Law, Art. 3.  



The C o n s t i t u t i o n  of New York s p e c i f i c a l l y  provides  f o r  
twenty-four j u s t i c e s  e l e c t e d  t o  t h e  Supreme Court t o ' b e  assigned 
by t h e  governor t o  t h e  Appel la te  Division.  The governor may a l s o  
a s s ign  a d d i t i o n a l  j u s t i c e s  a s  t h e  need ar ises .102 

T' The currentandnumber of  j u s t i c e s  assigned t o  t h e  Appel la te  D v i s i o n  i s  26, 
they r ece ive  an annual s a l a r y  of $33,500 t o  $40,000.103/ Jus -
t i c e s  of t h e  Supreme Court a r e  e l e c t e d  f o r  fou r t een  years . l04/  

Most appeals  a r e  taken t o  one of  t h e  Appel la te  Divis ions .  
Notable except ions  a r e  d i r e c t  appeal from t h e  t r i a l  cour t  t o  t h e  
Court of Appeals i n  c a p i t a l  ca ses  o r  where t h e  s o l e  ques t ion  i s  
t h e  c o n s t i t u t i o n a l i t y  of a s t a t u t e .  The Appel la te  D iv i s ions  hea r  
appeals : 

1. from any f i n a l  o r  i n t e r l o c u t o r y  judgment 
except one en te red  subsequent t o  an o rde r  of t h e  
a p p e l l a t e  d i v i s i o n  which d i sposes  of a l l  t h e  is-
sues  i n  t h e  ac t ion ;  o r  

2. from an o r d e r  not  s p e c i f i e d  i n  subdiv is ion  
( b ) ,  where t h e  motion it  decided was made upon no-
t i c e  and it: 

( i )  g r a n t s ,  r e f u s e s ,  cont inues  o r  modi- 
f i e s  a  p rov i s iona l  remedy; o r  

( i i )  s e t t l e s ,  g r a n t s  o r  r e f u s e s  an ap- 
p l i c a t i o n  t o  r e s e t t l e  a  t r a n s c r i p t  o r  s t a t e -  
ment on appeal ;  o r  

( i i i )  g r a n t s  o r  r e f u s e s  a  new t r i a l ;  
except where s p e c i f i c  ques t ions  of f a c t  
a r i s i n g  upon t h e  i s s u e s  i n  an a c t i o n  t r i a b l e  
by t h e  c o u r t  have been t r i e d  by a  ju ry ,  pur-
suant  t o  an o rde r  f o r  t h a t  purpose, and t h e ,  
o rder  g r a n t s  o r  r e f u s e s  a  new t r i a l  upon t h e  
m e r i t s ;  o r  

( i v )  involves  some p a r t  of t h e  m e r i t s ;  
or 


(v) a f f e c t s  a s u b s t a n t i a l  r i g h t ;  o r  

( v i )  i n  e f f e c t  determines  t h e  a c t i o n  and 
prevents  a  judgment from which an appeal  might 
be taken;  o r  

N.Y. Const. A r t .  5 ,  8 4. 
" J u d i c i a l  S a l a r i e s  i n  Major T r i a l  and Appel la te  Courts,"  51 
J. Arner Jud. Sac. 240 (Feb. 1968) . 

N;Y. Const. A r t .  6 ,  § 4. 




( v i i )  d e t e r m i n e s  a  s t a t u t o r y  pro-  
v i s i o n  of t h e  s t a t e  t o  be  u n c o n s t i t u t i o n a l ,  
and t h e  d e t e r m i n a t i o n  a p p e a r s  from t h e  
r e a s o n s  g i v e n  f o r  t h e  d e c i s i o n  o r  i s  nec-
e s s a r i l y  impl ied  i n  t h e  d e c i s i o n ;  o r  

3. from an o r d e r ,  where t h e  motion it  dec ided  
was made upon n o t i c e ,  r e f u s i n g  t o  v a c a t e  o r  modify 
a p r i o r  o r d e r ,  i f  t h e  p r i o r  o r d e r  would have been 
a p p e a l a b l e  a s  of r i g h t  under  paragraph two had it  
dec ided  a  motion made upon n 0 t i c e . W  

Orders  a r e  no t  a p p e a l a b l e  t o  t h e  A p p e l l a t e  D i v i s i o n  a s  of 
r i g h t  where it: 

1. i s  made i n  a  p roceed ing  a g a i n s t  a  body o r  
o f f i c e r  p u r s u a n t  t o  a r t i c l e  78 ;  o r  

2 .  r e q u i r e s  o r  r e f u s e s  t o  r e q u i r e  a  more d e f -  
i n i t e  s t a t e m e n t  i n  a  p l e a d i n g ;  o r  

3. o r d e r s  o r  r e f u s e s  t o  o r d e r  t h a t  scanda l -  
ous  o r  p r e j u d i c i a l  m a t t e r  be s t r i c k e n  from a  
p 1 e a d i n g . w  

An appeal  may be t a k e n  t o  t h e  A p p e l l a t e  D i v i s i o n  from any . 
o r d e r  which i s  n o t  a p p e a l a b l e  a s  of r i g h t  i n  an a c t i o n  o r i g i n a t -  
i n g  i n  t h e  supreme c o u r t  o r  a  county  c o u r t  by pe rmiss ion  of t h e  
judge who made t h e  o r d e r  g r a n t e d  b e f o r e  a p p l i c a t i o n  t o  a  j u s t i c e  
of t h e  a p p e l l a t e  d i v i s i o n ;  o r  by pe rmiss ion  of a j u s t i c e  of t h e  
a p p e l l a t e  d i v i s i o n  i n  t h e  depar tment  t o  which t h e  appea l  could  ' 

be t a k e n ,  upon r e f u s a l  by t h e  judge who made t h e  o r d e r  o r  upon 
d i r e c t  a p p l i c a t i o n . l 0 7 /  

The A p p e l l a t e  D i v i s i o n s  a l s o  h e a r  a p p e a l s  from t h e  supreme 
c o u r t s  and county c o u r t s  when t h e s e  s i t  a s  i n t e r m e d i a t e  a p p e l l a t e  
c o u r t s .  Appeals  from t h e  supreme c o u r t s  and s u r r o g a t e s '  c o u r t s  
may be  reviewed on q u e s t i o n s  of f a c t  o r  law.108 I n  a d d i t i o n ,  an 
appea l  may be t a k e n  -to t h e  A p p e l l a t e  D i v i s i o n  7'rom any judgment 
o r  o r d e r  of a  c o u r t  of  o r i g i n a l  i n s t a n c e  o t h e r  t h a n  t h e  supreme 
c o u r t  o r  a  county  c 0 u r t . W  

C i v i l  P r a c t i c e  Laws and Rules ,  S 5701. 

-
N.Y. 	C i v i l  P r a c t i c e  Laws and R u l e s ,  5 57020-5 5501 ( c )  , ( d )  . 

C i v i l  P r a c t i c e  Laws and R u l e s ,  5 5703. 



The Appel la te  D iv i s ions  have o r i g i n a l  j u r i s d i c t i o n  i n  ce r -  
t a i n  c a s e s ,  e .g . ,  admission t o  o r  removal from p r a c t i c e ; l l 0 /  pe-
t i t i o n s  d i r e c t e d  a g a i n s t  a j u s t i c e  of t h e  Supreme Court ,  a  judge 
of t h e  county c o u r t s  o r  t h e  c o u r t s  of  genera l  s e s s i o n s ; ~  and 
t r i a l  of issue of law on submission of agreed s ta tement  o  
f a c t s . l l 2 /  

Appeals a s  of r i g h t  a r e  t aken  t o  t h e  Court of Appeals i n :  
( 1 )  c r imina l  ca ses  where t h e  judgment i s  dea th ;  (2) c i v i l  causes  
from a judgment o r  o rde r  of f i n a l  d e c i s i o n  of t h e  Appel la te  Divi-  
s i o n  involv ing  t h e  c o n s t r u c t i o n  of t h e  c o n s t i t u t i o n  of t h e  United 
S t a t e s  o r  r:ew York; (3) c i v i l  causes  where an Appel la te  Div is ion  
j u s t i c e  d i s s e n t s  o r  where judgment o r  o r d e r  i s  one of r e v e r s a l  o r  
modi f ica t ion ;  (4 )  c a s e s  where t h e  only  ques t ion  a r i s e s  under t h e  
c o n s t i t u t i o n  of t h e  United S t a t e s  o r  New York; (5) cases  where an 
o rde r  of t h e  Appel la te  D iv i s ion  g r a n t i n g  a new t r i a l  o r  new hear -  
i n g  was en te red  and t h e  a p p e l l a n t  s t i p u l a t e s  t h a t ,  upon a f f i rm-  
ance, judgment a b s o l u t e  o r  f i n a l  o r d e r  s h a l l  be en t e red  a g a i n s t  
him; (6)  causes  where t h e  Appel la te  Div is ion  c e r t i f i e s  t h a t  a 
ques t ion  of law should be reviewed by t h e  Court of Appeals; (7)
and causes  i n  which t h e  Court  of Appeals determines  t h a t  a ques-
t i o n  of law should be reviewed.l l3/  

Review by t h e  Court  of Appeals i s  l i m i t e d  t o  ques t ions  of 
law except on judgment of  dea th  o r  when t h e  Appel la te  Div is ion  
r e v e r s e s  o r  modif ies  a lower c o u r t  on new f i n d i n g s  of f a c t .  The 
r i g h t  of appeal  does not depend on t h e  amount i n  controversy.  
The l e g i s l a t u r e  has  t h e  power t o  a b o l i s h  appeal  based on d i s s e n t ,  
r e v e r s a l ,  o r  modi f ica t ion  i n  t h e  Appel la te  Div is ion .  I n  t h i s  
even t ,  c e r t i f i c a t i o n  by e i t h e r  cou r t  becomes t h e  b a s i s  of ap-
pea l  .ll4/ 

The Appel la te  D iv i s ions  have t h e  power t o  promulgate r u l e s  
and superv ise  t h e  admin i s t r a t i on  and ope ra t ion  of t h e  c o u r t s  i n  
t h e i r  d e p a r t m e n t . W  

New Mexico 

Pursuant  t o  chap te r  28 of t h e  Laws of 1966, Sec t ions  16-7- 
1 through 16-7-14, N.M. S t a t .  Ann., 1953 Comp. ( P .  Supp.) , t h e  
Court of Appeals was c r e a t e d  and commenced o p e r a t i o n s  on Apr i l  1, 

N.Y. J u d i c i a r y  Law, 8 90. 
N.Y. C i v i l  P r a c t i c e  Laws and Rules ,  S 506. 

$ 
N.Y.  C i v i l  P r a c t i c e  Laws and Rules,  § 322. 
N.Y. Const.  A r t .  6 ,  5 7. 
I b i d .
1N.Y. J u d i c i a r y  Law, § 216. 



The Cour t  of Appeal:> composed of f o u r  judges e l e c t e d  
:z:6i#$-year terms a t  an annual  s a l a r y  of 918,500.117/ 

The Court  of  Appeals  i s  an i n t e r m e d i a t e  a p p e l l a t e  c o u r t  be- 
tween t h e  d i s t r i c t  c o u r t s  and t h e  Supreme Cour t .  Under New Mexico 
law p r i o r  t o  c r e a t i o n  of t h e  c o u r t  of a p p e a l s ,  eve ry  f i n a l  judg- 
ment of a  d i s t r i c t  c o u r t  could  be appealed  a s  a  m a t t e r  of r i g h t  t o  
t h e  Supreme Cour t .  Now, c e r t a i n  s t a t u t o r i l y - d e f i n e d  c a s e s  (N.M. 
S t a t .  Ann. § 16-7-8, 1953 cornp.) must be  appealed t o  t h e  Court  of 
Appeals ,  and t h e r e  i s  no a b s o l u t e  r i g h t  of appea l  from t h i s  c o u r t  
t o  t h e  Supreme Cour t .  A p p l i c a t i o n  may be made t o  t h e  Supreme 
Cour t  f o r  a W r i t  of C e r t i o r a r i  f o r  review of t h e  f i n a l  a c t i o n  of 
t h e  Cour t  of Appeals ,  and t h e  Supreme Cour t  may e i t h e r  g r a n t  o r  
deny t h e  W r i t .  

The j u r i s d i c t i o n  of t h e  Cour t  of Appeals i n c l u d e s  review on 
a p p e a l s  from: 

A.  any c i v i l  a c t i o n  which i n c l u d e s  a count  i n  
which one o r  more of t h e  p a r t i e s  seeks  damages on 
an i s s u e  based on t o r t ,  i n c l u d i n g  b u t  no t  l i m i t e d  
t o  p roduc t s  l i a b i l i t y  a c t i o n ;  

8. a l l  a c t i o n s  under t h e  !'dorkment s Compensa-
t i o n  Act E 9 - 1 0 - 1  t o  59-10-317, t h e  Kew Mexico 
Occupat ional  Disease  Disablement  Law 
59-11-427 t h e  Subsequent  I n j u r y  Act 
5 9 - 1 0 - 1 3 g  and t h e  Federa l  Employers L i a b i l i t y  Act ;  

C. c r i m i n a l  a c t i o n s  excep t  t h o s e  i n  which a 
judgment of t h e  d i s t r i c t  c o u r t  imposes a s e n t e n c e  
of d e a t h  o r  l i f e  imprisonment;  

D. p o s t - c o n v i c t i o n  remedy p roceed ings  excep t  
where t h e  s e n t e n c e  involved i s  d e a t h  o r  l i f e  i m -
pr isonment  ; 

E. a c t i o n s  f o r  v i o l a t i o n  of munic ipal  o r  
county o r d i n a n c e s  where a f i n e  o r  imprisonment i s  
imposed ; 

F. d e c i s i o n s  of t h o s e  a d m i n i s t r a t i v e  agen- 
c i e s  of t h e  s t a t e  where d i r e c t  review i s  provided 
by law; and 

f16/ 	Annual Report  of t h e  D i r e c t o r  of t h e  A d m i n i s t r a t i v e  O f f i c e  
of t h e  C o u r t s ,  S t a t e  of New Mexico (1967). 
E1.M. S t a t .  Ann. § 16-7-1, 1953 Comp. (P. S U ~ ~ . ) .  



G .  d e c i s i o n s  i n  any o t h e r  a c t i o n  a s  may be 
provided by 1 a w . W  

The Court of Appeals has  no o r i g i n a l  j u r i s d i c t i o n ,  but  it 
"may be author ized by r u l e s  of t h e  Supreme Court  t o  i s s u e  a l l  
w r i t s  necessary o r  app rop r i a t e  i n  a i d  of i t s  a p p e l l a t e  j u r i s d i c -  

The method of appeal  t o  t h e  Court of Appeals of New 
t h e  same a s  it i s  f o r  t h e  Supreme Court of New Mexi- 

co,120/ and t h e  r u l e s  of p r a c t i c e  and procedure of t h e  Supreme 
Court a r e  t h e  same f o r  t h e  Court of Appeal.s.l21/ 

The Supreme Court has  j u r i s d i c t i o n  t o  review by w r i t  of 
c e r t i o r a r i  t o  t h e  Court of Appeals any ma t t e r  i n  which t h e  Court 
of Appeals dec i s ion :  (1 )  c o n f l i c t s  with a Supreme Court d r c i -
s ion ;  (2 )  c o n f l i c t s  wi th  a  d e c i s i o n  of t h e  Court of Appeals; (3)  
involves  a  " s i g n i f i c a n t  ques t ion  of laww a r i s i n g  under t h e  New 
Mexico o r  United S t a t e s  C o n s t i t u t i o n ;  o r  (4)  tg involves  an i s s u e  
of s u b s t a n t i a l  pub l i c  i n t e r e s t  t h a t  should be determined by t h e  
Supreme Cour teU122/  The Court of Appeals may reques t  t h e  Supreme 
Court t o  cons ider  ca ses  which it  h a s  not decided and which it de-
termines  t o  be descr ibed  by c a t e g o r i e s  3  and 4 a b 0 v e . W  

When necessary t h e  Chief J u s t i c e  of t h e  Supreme Court may 
des igna t e  any j u s t i c e  of t h e  Supreme Court o r  any d i s t r i c t  judge 
t o  a c t  a s  a judge of t h e  Court of Appeals. Also a judge of t h e  
Court of Appeals may be ass igned t o  s i t  a s  a  d i s t r i c t  judge o r  a 
Supreme Court J u s t i c e .  

North Carol ina  

I n  North Carol ina  t h e  Court of Appeals, which was c rea ted  
i n  1967, i s  composed of s i x  judges who a r e  e l e c t e d  f o r  e igh t -year  
terms. The number of judges w i l l  i n c r e a s e  t o  nine  i n  1 9 6 9 . w  
They r ece ive  an annual s a l a r y  of $24,000.125/ 

The Supreme Court  and t h e  Court of Appeals r e s p e c t i v e l y  
"have j u r i s d i c t i o n  t o  review upon appeal  dec i s ions  of t h e  lower 
c o u r t s  and a d m i n i s t r a t i v e  agencies ,  and upon ma t t e r s  of law o r  
l e g a l  i n f e rence  ..."wAppeal l i e s  of r i g h t  t o  t h e  Supreme Court 

N.M. S t a t .  Ann. 5 16-7-8, 1953 Comp. (P. Supp.) 
N.M. Const. A r t .  V I ,  5 29. 
N.M. S t a t .  Ann. 5 16-7-9, 1953 Comp. IF'. S U P P . ~  
N.M. S t a t .  Ann. 5 22-2-2, 1953 Comp. P. Supp. 
N.M. S t a t .  Ann. 8 16-7-14, 1953 Comp. (P. Supp. i. 
I b i d  . 
Gen. S t a t .  of N.C., S 7A-16. 
t ' Jud i c i a l  S a l a r i e s  i n  Major T r i a l  and , Appel la te  Courts ,"  51 
J. Amer. Jud. Soc. 240 (Feb. 1968) . 

Gen. S t a t .  of N.C., 5 7A-26. 




on criminal causes  involv ing  a l i f e  imprisonment o r  death  penal ty  
s e n t e n t e . w  S p e c i f i c a l l y  appeal  l i e s  of r i g h t  t o  t h e  Court of 
Appeals: 

1. From any f i n a l  judgment. of a super ior  
cou r t  f ixcept  any judgment which inc ludes  a sen-
t ence  of dea th  o r  l i f e  imprisonment o r  one en- 
t e r e d  i n  a  post-convict ion proceed <ng, inc lud ing
any f i n a l  judgment en te red  upon review of a de-
c i s i o n  of an admin i s t r a t ive  agency; 

2. From any f i n a l  judgment of a  d i s t r i c t  
cou r t  i n  a  c i v i l  ac t ion ;  

3. From any i n t e r l o c u t o r y  o rde r  o r  judg- 
ment of a  supe r io r  c o u r t  o r  d i s t r i c t  cou r t  i n  a 
c i v i l  a c t i o n  o r  proceeding which: 

( a )  Af fec t s  a  s u b s t a n t i a l  r i g h t ,  o r  

(b)  I n  e f f e c t  determines t h e  a c t i o n  
and prevents  a judgment from which appeal 
might be taken,  o r  

( c )  Discont inues  t h e  ac t ion ;  o r  

(d) Grants  o r  r e f u s e s  a  new t r i a l  .128/ 

Also, appeals  from t h e  dec i s ions  of t h e  North Carolina 
U t i l i t i e s  Commission and t h e  North Carol ina  I n d u s t r i a l  Commission 

' l i e  of r i g h t  d i r e c t l y  t o  t h e  Court of A p p e a 1 s . W  Decisions of 
t h e  Court of Appeals rendered upon review of pos t  convic t ion  pro- 
ceedings a r e  f i n a l  and a r e  not sub jec t  t o  r e v i e w o w  

Any dec i s ion  of t h e  Court of Appeals which: (1) involves  
a  " subs t an t i a l "  ques t ion  a r i s i n g  under t h e  Cons t i t u t ion  of t h e  
United S t a t e s  o r  North Carol ina;  (2) i n  which t h e r e  i s  a  d i s s e n t ;  
(3) o r  which involves  a  review of a rate-making dec i s ion  by t h e  
North Carolina U t i l i t i e s  Commission; can be appealed a s  of r i g h t  
t o  t h e  Supreme Court.131 I n  add i t i on ,  t h e  Supreme Court exer-
c i s e s  d i s c r e t i o n a r y  rev4ew over appeals  t o  t h e  Court of Appeals, 
except i n  causes involv ing  t h e  North Carol ina  U t i l i t i e s  Comrnis- 
s ion ,  o t h e r  than a  rate-making dec i s ion ,  and t h e  North Carol ina  

127 Gen. S t a t .  of N.C., 7A-27. 

f$ Gen. S t a t .  of N.C., Q 7A-27. 
Gen. S t a t .  of N.C., 5 7A-29. 
Gen. S t a t .  of N.C., 5 7A-28. 
Gen. S t a t .  of N.C., B 7A-30. 



I n d u s t r i a l  Commission, and i n  cases reviewing a p o s t  conv i c t i on  
proceeding,  i n  which case no review i s  a l 1 o w e d . w  

The Cour t  of Appeals h a s  power t o  issue writs of habeas 
corpus  and p r e r o g a t i v e  writs, i n c l u d i n g  mandamus, p r o h i b i t i o n ,  
c e r t i o r a r i ,  and supersedeas ,  i n  t h e  a i d  of t h e  c o u r t ' s  j u r i s d i c -
t i o n  o r  t o  supe rv i s e  and c o n t r o l  psoceedings  of t r i a l  c o u r t s  and 
of t h e  U t i l i t i e s  Commission and t h e  I n d u s t r i a l  Commission.l33/ 

-Ohio 

I n  Ohio, t h e r e  i s  a s e p a r a t e  Cour t  of Appeals i n  each of 
t h e  t e n  j u d i c i a l  d i s t r i c t s ;  e i g h t  d i s t r i c t s  have t h r e e  judges; 
two d i s t r i c t s  have s i x  and f o u r  judges  respec t ive ly .134  The 
judges a r e  e l e c t e d  f o r  s i x -yea r  
S27,000.135/ 

terms a t  an annual  s a  a ry  of 7' 

The Cour t s  of  Appeals  have o r i g i n a l  j u r i s d i c t i o n ,  a s  does  
t h e  Supreme Cour t ,  i n  quo war ran to ,  mandamus, habeas  corpus ,  pro-  
h i b i t i o n ,  and procedendo. These c o u r t s  have j u r i s d i c t i o n  t o  r e -  
view, a f f i r m ,  modify, s e t  a s i d e ,  o r  r e v e r s e  judgments o r  f i n a l  
o r d e r s  of  boards ,  commissions, o f f i c e r s ,  t r i b u n a l s ,  and c o u r t s  of 
r ecord  i n f e r i o r  t o  t h e  Cour t s  of Appeals  w i th in  t h e i r  r e s p e c t i v e  
d i s t r i c t s .  The Supreme Cour t  h a s  a p p e l l a t e  j u r i s d i c t i o n  over  
c o n s t i t u t i o n a l  q u e s t i o n s ,  f e l ony  c a s e s ,  c a s e s  i n  which t h e  Cour t s  
of Appeals have o r i g i n a l  j u r i s d i c t i o n ,  and c a s e s  of p u b l i c  o r  
g r e a t  g e n e r a l  i n t e r e s t  i n  which t h e  Supreme Cour t  may d i r e c t  any 
Cour t  of Ppp s a l s  t o  c e r t i f y  i t s  r eco rds ,  Concurrence of a b a r e  
m a j o r i t y  of t h e  t h r e e  a p p e l l a t e  judges  i s  necessa ry ,  excep t  t h a t  
no judgment of any c o u r t  of r e co rd  e n t e r e d  on t h e  v e r d i c t  of a . 
j u r y  can be set a s i d e  exce  t by concurrence  of a l l  t h r e e  judges 
of a Cour t  of ~ ~ ~ e a 1 s . d  

I n  a d d i t i o n  t o  t h e  j u r i s d i c t i o n  con fe r r ed  by S e c t i o n  6 of 
A r t i c l e  I V  of t h e  Ohio C o n s t i t u t i o n ,  t h e  Cou r t s  of Appeals have 
t h e  fo l l owing  j u r i s d i c t i o n :  (1)  Upon zn appea l  on q u e s t i o n s  of 
law t o  review, a f f i r m ,  modif , r e v e r s e ,  set a s i d e  judgments o r1 i n c lud -f i n a l  o r d e r s  of c o u r t s  i n f e r  o r  t o  t h e  Cour t  of Appeals,  
i n g  f i n d i n g s  of a j u v e n i l e  c o u r t  t h a t  a c h i l d  i s  d e l i n q u e n t ,
neg l ec t ed  o r  d e  enden t ,  f o r  p r e j u d i c i a l  e r r o r  committed by such 
lower c o u r t ;  (27 Upon e n  appeal  on q u e s t i o n s  of law and f a c t  t h e  
c o u r t  of appea l s ,  i n  c a s e s  a r i s i n g  i n  c o u r t s  of r e co rd  i n f e r i o r  

'I32 Gen. S t a t .  of N.C. ,  S 7 A - 3 1 .~ Gen. S t a t .  of N.C., § 7A-25. 
Ohio Rev. Code Ann., 88 2501.01-2501.012 ( s age  19%) .d L e g i s l a t i o n  adopted i n  1968 se s s ion .  
Ohio Const.  A r t .  IV, O 6.  



t o  t h e  c o u r t  of a p p e a l s  w i t h i n  t h e  d i s t r i c t ,  s h a l l  weigh t h e  evi-
d e n c e  and r e n d e r  such  judgment o r  d e c r e e  a s  t h e  t r i a l  c o u r t  cou ld  
and shou ld  have  r e n d e r e d  upon t h e  o r i g i n a l  t r i a l  o f  t h e  c a s e ,  i n  
t h e  f o l l o w i n g  c l a s s e s  o f  a c t i o n s ,  s e e k i n g  as  a  p r imary  and p a r a -  
mount r e l i e f :  

( 1 )  The c o n s t r u c t i o n  o r  enforcement  of a 
t r u s t ,  i n c l u d i n g  t h e  en fo rcemen t  o r  e s t a b l i s h m e n t  
of c o n s t r u c t i v e  o r  r e s u l t i n g  t r u s t s ;  

(2) The e s t a b l i s h m e n t  o r  enforcement  of 
e q u i t a b l e  e s t a t e s  a r i s i n g  f rom t h e  c o n v e r s i o n  of 
p r o p e r t y ; 

( 3 )  The f o r e c l o s u r e  of mor tgages  and mar- 
s h a l l i n g  o f  l i e n s ,  i n c l u d i n g  s t a t u t o r y  l i e n s ;  

(4 )  The appo in tmen t ,  removal ,  and c o n t r o l  
of t r u s t e e s  and r e c e i v e r s ;  

(5) The r e s t r a i n t  of comnis s ion  of t o r t s ;  

(6)  The r e f o r m a t i o n  and c a n c e l l a t i o n  of i n -
s t r u m e n t s  i n  w r i t i n g ;  

(7)  The r e s t r a i n t  o f  a c t i o n s  o r  judgments  
a t  law;  

(8) The q u i e t i n g  of t i t l e  t o  p r o p e r t y ,  t h e  
p a r t i t i o n  of  p r o p e r t y ,  and t h e  r e g i s t r a t i o n  of 
l a n d  t i t l e s ;  

( 9 )  The s p e c i f i c  per formance  of c o n t r a c t s ,  
o r  t h e  r e s t r a i n t  o f  t h e  b r e a c h  t h e r e o f ;  

(10)  I n j u n c t i o n ,  a c c o u n t i n g ,  s u b r o g a t i o n ,  
o r  i n t e r p 1 e a d e r . w  

I n  c a s e s  n o t  l i s t e d  above,  C o u r t s  of  Appeals  have  j u r i s d i c -  
t i o n  t o  proceed  a s  i n  an  a p p e a l  on q u e s t i o n s  o f  law only .138  I n  
a d d i t i o n ,  t h e  C o u r t s  of  Appea l s  may i s s u e  w r i t s  o f  s u p e r s ede a s  i n  
any c a s e ,  and a l l  o t h e r  w r i t s  n o t  s p e c i f i c a l l y  p r o h i b i t e d  o r  p ro -  
v i d e d  f o r  by s t a t u t e  which a r e  n e c e s s a r y  t o  e n f o r c e  t h e  adminis -  
t r a t i o n  of j u s t i c e .  

The C o u r t s  of  Appeals  p romulga te  t h e i r  own r u l e s  of  p roce -  
d u r e ,  s u b j e c t  t o  a l t e r a t i o n  and amendment by t h e  Supreme C 0 u r t . W  

Ohio Rev. Code Ann. , 6 2501.02 (page  1954,  Supp.. 1966) . 
I b i d .  

Rev. Code Ann., 1 2501.08 ( p a g e  1954) .  



The Chief J u s t i c e  of t h e  Court  of a s s ign  a  judge of 
t h e  Court of Appeals t o  a d i s t r i c t  The Chief J u s t i c e  
of t h e  Supreme Court  may a s s ign  t h e  Court  of Appeals 
t o  any county t o  hold cour t  and s h a l l  determine t h e  d i s a b i l i t y  o r  
d i s q u a l i f i c a t i o n  of any judge of t h e  Court of A p p e a 1 s . w  

Oklahoma 

I n  Oklahoma, a p p e l l a t e  j u r i s d i c t i o n  i s  d iv ided  between two 
c o u r t s ;  t h e  Supreme Court has  a p p e l l a t e  j u r i s d i c t i o n  i n  a l l  c i v i l  
cases  a t  law and equ i ty ;  t h e  Criminal  Court of Appeals has  exclu- 
s i v e  j u r i s d i c t i o n  over  a l l  c r imina l  ca ses  appealed from c o u r t s  of 
record.l42/ 

The Court of Criminal Appeals i s  composed of t h r e e  judges 
e l e c t e d  f o r  s ix -year  terms and who r ece ive  t h e  same annual s a l a r y  
a s  Supreme Court J u s t i c e s  ($22,500) .143/ 

The Court of Criminal  Appeals may i s s u e  w r i t s  of habeas 
corpus and o t h e r  such writs a s  may be necessary t o  exe rc i se  i t s  
ju r i sd i c t ion .144 /  

I n  add i t i on  t h e  Court of Criminal  Appeals may p resc r ibe  i t s  
own r u l e s ,  and a s c e r t a i n  m a t t e r s  of f a c t  upon a f f i d a v i t  o r  o ther -  
wise a s  may be necessary i n  t h e  e x e r c i s e  of i t s  j u r i s d i c t i o n . l 4 5 /  

Pennsylvania 

The Super ior  Court  of Pennsylvania i s  composed of seven -
judges e l e c t e d  f o r  t en-year  terms.146/ The annual s a l a r y  of t h e  
P r e s i d e n t  judge of t h e  Super ior  Court i s  $36,000; t h e  annual s a l -  
a ry  of t h e  a s s o c i a t e  judges i s  $35,500.141/ The Super ior  Court 
has  t h e  power t o  g r a n t  every lawful  w r i t  pursuant  t o  t h e  exe rc i se  
of i t s  j u r i s d i c t i o n . l 4 8 /  

The Super ior  Court has  no o r i g i n a l  j u r i s d i c t i o n ,  except i n  

a c t i o n s  of mandamus and p r o h i b i t i o n  t o  i n f e r i o r  c o u r t s  where such 


140 Ohio Rev. Code Ann., § 2501.14 (page 1954 
Ohio Rev. Code Ann., § 2501.12 (Page 1954 & Okla. Const. A r t .  7. 5 2.& 20 Okla. S t a t .  Ann. § 31, 5 285 (1962) ; and Okla. Sess ion 
Laws 1967, ch. 128. 
20 Okla. S t a t .  Ann. § 41 



a c t i o n s  a re  a n c i l l a r y  t o  S u p e r i o r  C o u r t  a p p e l l a t e  p r o c e e d i n g s ,  
and t h e  S u p e r i o r  c o u r t  may i s s u e  writs of h a b e a s  c o r p u s  u n d e r  
s imi la r  condi t ions ._l49/  

The S u p e r i o r  C o u r t  h a s  e x c l u s i v e  and f i n a l  a p p e l l a t e  j u r -  
i s d i c t i o n  of a l l  a p p e a l s  i n  t h e  f o l l o w i n g  c l a s s e s  o f  c a s e s :  

1. A l l  p r o c e e d i n g s  of  any k ind  from c o u r t  of  
q u a r t e r  s e s s i o n s  of t h e  p e a c e ,  o y e r  and t e r m i n e r  
and g e n e r a l  j a i l  d e l i v e r y ,  e x c e p t  c a s e s  i n v o l v i n g  
r i g h t  t o  p u b l i c  o f f i c e ,  and f e l o n i o u s  homic ide .  
Appea ls  a r e  by r i g h t  t o  t h e  S u p e r i o r  C o u r t ,  b u t  i t  
s h a l l  n o t  o p e r a t e  a s  s u p e r s e d e a s  u n l e s s  a l lowed by 
t h e  c o u r t  o r  judge  t h e r e o f ,  who h a s  power t o  admi t  
t o  b a i l  and t o  make an  o r d e r  of  s u p e r s e d e a s  and 
o t h e r  w r i t s . l 5 0 /  

2 .  A l l  a c t i o n s  and p r o c e e d i n g s  a t  l aw  i n  
c o u r t s  of common p l e a s  and i n  t h e  coun ty  c o u r t s  
of  Al legheny  County and P h i l a d e l p h i a  County and 
a l l  s i m i l a r  c o u r t s ,  i f  t h e  s u b j e c t  of c o n t r o v e r s y  
b e  e i t h e r  money, c h a t t e l s ,  r e a l  o r  p e r s o n a l ,  o r  
t h e  p o s s e s s i o n  of  o r  t i t l e  t o  r e a l  p r o p e r t y ,  and 
i f  t h e  amount o r  v a l u e  t h e r e o f  i n  c o n t r o v e r s y  i s  
n o t  g r e a t e r  t h a n  $10 ,000 ,  e x c l u s i v e  of  c 0 s t s . U  

3 .  A l l  a c t i o n s  a r i s i n g  from p r o c e e d i n g s  and 
o r d e r s  of  any commission o r  s t a t e  agency ,  u n l e s s  
s p e c i f i c a l l y  exc luded  by law,  and a l l  o r d e r s  of  
c o u r t s  of  common p l e a s ,  o r  c o u r t  o f  q u a r t e r  ses-
s i o n s  of t h e  p e a c e  and o y e r  and t e r m i n e r  i n v o l v i n g  
summary p r o c e e d i n g s  b e f o r e  a ldermen,  m a g i s t r a t e s  
o r  j u s t i c e s  of  t h e  peace.152/  

4. Appea ls  f rom o r d e r s ,  judgment ,  o r  s e n -
t e n c e  of  t h e  A l l egheny  County C o u r t ,  o r  t h e  
Mun ic ipa l  C o u r t  of  P h i l a d e l p h i a ,  o r  any s i m i l a r  
c o u r t s ,  no t  p r o v i d e d  by l a w  t o  b e  t a k e n  t o  c o u r t  
of  common p l e a s  o r  c o u r t  of q u a r t e r  s e s s i o n s  of  
t h e  p e a c e  of  t h e  p a r t i c u l a r  c o u n t y ,  s h a l l  b e  
t a k e n  t o  t h e  S u p e r i o r  C o u r t ,  and s h a l l  n o t  b e  
a p p e a l a b l e  t o  t h e  Supreme C 0 u r t . W  

1 7  Penn. S t a t .  Ann. § 181 P u r d o n ' s  1962,  Supp. 
1 7  Penn.  S t a t .  Ann. 5 182 P u r d o n ' s  1962 ,  Supp. 
1 7  Penn. S t a t .  Ann. § 184 ( P u r d o n ' s  1962,  
1 7  Penn. S t a t .  Ann. 5 184 .1  ( P u r d o n t s  1962,  & 1 7  Penn. S t a t .  Ann. 5 187 ( ~ u r d o n ' s  1962) .  



5, Ap eels o r  p p ~ c g e d i n g s  from divorce  and 
j o i n t  appea!s by labor  c la imants  s h a l l  be taken 
t o  t h e  Superior  Court .w 
I n  t h e  following cases appeal i s  under t h e  sole j u r i sd ic -

t ian of t h e  Supreme Court: 

(1) Felonious homicide; 

(2) The r i g h t  t o  publ ic  o f f h e ;  

(3) P e t i t i o n s ,  o rde r s  and decrees  a r i s i n g  
o u t  of o r  w i th in  t h e  j u r i s d i c t i o n  of t h e  orphans* 
cour t ;  

(4)  Actions and proceedings i n  equi ty ;  

(5)  C i v i l  a c t i o n s  a r i s i n g  under t h e  provi-  
s ions  of t h e  a c t  known a s  t h e  "Banking Code," and 
under t h e  provis ions  of t h e  a c t  known a s  t h e  
"Banking Code of 1965," and under t h e  provis ions  
of t h e  a c t  known a s  t h e  nDepartment of Banking 
Code," and under t h e  provis ions  of t h e  a c t  known 
a s  t h e  "Building and Loan Code," and a l l  amend- 
ments t o  sa id  a c t s ;  

( 6 )  Matters  r e l a t i n g  t o  ac t ions  and o rde r s  
of t h e  Department of Revenue a r i s i n g  under t h e  
provis ions of t h e  a c t  known a s  "The F i s c a l  Codew, 
a s  amended; 

(7)  Appeals from o rde r s  of t h e  c o u r t s  of 
common p l e a s  and c o u r t s  of q u a r t e r  sess ions  of 
t h e  peace involving o r  a r i s i n g  o u t  of a c t s ,  
ordinances,  r egu la t ions  o r  o rde r s  r e l a t i n g  t o  
zoning; 

( 8 )  Direc t  cr iminal  contempt i n  lower 
cour t s ,  and o the r  contempt proceedings i n  lower 
c o u r t s  r e l a t i n  t o  o rde r s ,  judgments, dec i s ions  
and decrees wh9ch a r e  appealable  d i r e c t l y  t o  t h e  
Supreme Court; 

( 9 )  Disbarment from t h e  p r a c t i c e  of law; 

(10) Suspension from t h e  p r a c t i c e  of l a w ;  

3 17 Penn. S t a t .  Ann. § 191.3 (Purdon's 1962, SUPP- 1967). 
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(11)  Suspens ion  o f  a d i s t r i c t  a t t o r n e y  by 
a n  A t t o r n e y  G e n e r a l  o r  by a c o u r t . l 5 5 /  

(12 )  I n  a c t i o n s  of p e r s o n a l  i n j u r y  t o  a 
w i f e  o r  c h i l d  b rough t  by husband and w i f e  o r  
c h i l d  and p a r e n t ,  i f  more t h a n  one judgment i s  
e n t e r e d ,  and i f  any i s  g r e a t e r  t h a n  $10,000, 
e x c l u s i v e  o f  c 0 s t s . W  

The S u p e r i o r  C o u r t  may deny any a p p e a l  f o r  want of  due  
p r o s e c u t i o n  and it may a f f i r m ,  r e v e r s e ,  amend o r  modify,  any judg- 
ment o r  d e c r e e  a s  it may t h i n k  and d e t e r m i n e  j u s t ,  o r  r e t u r n  t h e  
r e c o r d  t o  t h e  i n f e r i o r  c o u r t  f o r  f u r t h e r  proceedings .157  The 
S u p e r i o r  Cour t  may a l l o w  a n  a p p e a l  o v e r  which it normaTI'y  h a s  j u r -  
i s d i c t i o n  t o  b e  t a k e n  d i r e c t l y  t o  t h e  Supreme C 0 u r t . W  

Tennessee  

Tennessee  h a s  two i n t e r m e d i a t e  a p p e l l a t e  c o u r t s ,  t h e  Cour t  
of  Appeals  and t h e  C o u r t  of C r i m i n a l  Appeals .  The C o u r t  of  Ap- 
p e a l s  of  Tennessee  of  n i n e  judges  who a r e  e l e c t e d  f o r  
an  e i g h t - y e a r  o f  t h e  Cour t  of  Appeals  r e c e i v e  
$17,500 p e r  o f  C r i m i n a l  Appeals  i s  composed 
of  t h r e e  judges  who, a f t e r  1968, w i l l  b e  e l e c t e d  f o r  e i g h t - y e a r  

S a l a r i e s  of j udges  of t h e  C o u r t  of C r i m i n a l  Appeals  
:~:~;;%the same a s  t h e  j u d g e s  of t h e  C o u r t  of Appea l s ,
$17,500.162/ 

The j u r i s d i c t i o n  of  t h e  C o u r t  o f  Appeals  i s  a p p e l l a t e  o n l y  
and e x t e n d s  t o  a l l  c i v i l  c a s e s ,  e x c e p t  c a s e s  i n v o l v i n g :  t h e  c o n - '  
s t i t u t i o n a l i t y  of a s t a t u t e  o r  c i t y  o r d i n a n c e  which i s  t h e  s o l e  
d e t e r m i n a t i v e  q u e s t i o n  i n  l i t i g a t i o n ;  t h e  r i g h t  t o  ho ld  p u b l i c  
o f f i c e ;  workmen's compensa t ion ;  s t a t e  r evenue ;  mandamus i n  t h e  
n a t u r e  of  quo w a r r a n t o ;  o u s t e r ;  habeas  c o r p u s  i n  c a s e s  where t h e  
r e l a t o r  i s  b e i n g  h e l d  under  a c r i m i n a l  a c c u s a t i o n  o r  a  r e n d i t i o n  
w a r r a n t  i s s u e d  by t h e  Governor  of t h e  s t a t e ;  and e x c e p t i n g  c a s e s  
which have  been d e t e r m i n e d  f i n a l l y  i n  t h e  lower  c o u r t  on demurrer  
o r  o t h e r  meihod i n v o l v i n g  a r e v i e w  o r  d e t e r m i n a t i o n  of t h e  f a c t s  
o r  i n  which a l l  t h e  f a c t s  have been s t i p u 1 a t e d . w  

1 7  Penn.  S t a t .  Ann. § 191.4 ( P u r d o n ' s  1962,  Supp. 1967 

1 7  Penn. S t a t .  Ann. § 191.2 ( ~ u r d o n ' s1962,  Supp. 1967 

17 Penn. S t a t .  Ann. § 192 P u r d o n ' s  1962) . 

1 7  Penn. S t a t .  Ann. b 190  F u r d o n ' s  1962,  Supp. 1967) .  

16 Tenn. Code Ann. !3 401,  4 0 3  (1956)  . 

8 Tenn. Code Ann. S 2303 ( 1956) . 

16 Tenn. Code Ann. § 442,  443 (1956,  Supp. 1967) .  

16 Tenn. Code Ann. § 445 (1956,  Supp. 1 9 6 7 ) ;  $20,000 a s  of  

1970. 

16 ~ e n n .  Code Ann. § 408 (1956) .  




The Court of Appeals has  ower t o  g r a n t  writs of e r r o r ,  
c e r t i o r a r i ,  and supersedeas.164 -7 The Court may and does s i t  i n  
s e c t i o n s  of t h r e e  and i s  a c o u r t  of record.  The p re s id ing  
judge of t h e  cou r t  has  t h e  power t o  a s s ign  and r e a s s i g n  judges 
and sec t ions .  Concurrence of two judges i s  necessary i n  t h e  sec-
t i o n ,  f i v e  i s  necessary en banc, and f o u r  i f  two s e c t i o n s  s i t  to-

The s t a t e  i s  d iv ided  i n t o  t h r e e  grand d i v i s i o n s  with 
gether *Y Cases a r e  taken d i r e c t l y  t o  t h e  t h r e e  ju ges  e l e c t e d  from each, 
Court of Appeals i n  t h e  d i v i s i o n  wi th in  which t h e  case  argse .  A 
case  may be t r a n s f e r r e d  t o  another  grand d i v i s i o n  i f  a  member r e -  
s i d i n g  i n  t h e  f i r s t  d i v i s i o n  i s  d i s q u a l i f i e d  and t h e  t r a n s f e r  i s  
approved by two judges of t h e  i n i t i a l  d i v i s i o n .  There i s  a l s o  a  
t r a n s f e r  of j u r i s d i c t i o n  t o  t h e  Supreme Court  o r  Court of Appeals 
when a  case  i s  taken  t o  t h e  wrong cou r t .  

The j u r i s d i c t i o n  of t h e  Court of Criminal Appeals i s  appel-
l a t e  only and extends t o  a l l  c r imina l  ca ses ,  both fe lony  and mis-
demeanor. The c o u r t  a l s o  has j u r i s d i c t i o n * o v e r  a l l  c a se s  a r i s i n g  
under any pos t  conv ic t ion  procedure s t a t u t e  and c a s e s  involving 
o r  a t t a c k i n g  t h e  v a l i d i t y  of a  f i n a l  convic t ion  o r  judgment i n  a  
c r imina l  case.  The c o u r t  does not .have j u r i s d i c t i o n  of any case  
i n  which t h e  s o l e  ques t ion  f o r  de te rmina t ion  invo-lves t h e  c o n s t i -  
t u t i o n a l i t y  of a s t a t u t e  o r  municipal 0 r d i n a n c e . w  

The Supreme Court  has no o r i g i n a l  j u r i s d i c t i o n .  .It hears  
a l l  appeals  and w r i t s  of e r r o r  from t h e  c i r c u i t ,  cr imi-nal ,  and 
chancery c o u r t s  i n  ca ses  where j u r i s d i c t i o n  has not been given t o  
t h e  Court of Appeals. Supreme Court review of ca ses  f i n a l l y  de- 
termined by t h e  Court of  Appeals i s  by c e r t i o r a r i  granted by t h e  
Supreme Court o r  any judge t h e r e 0 f . m  

Texas 

Texas has  two in t e rmed ia t e  a p p e l l a t e  c o u r t s ,  t h e  Court of 
Criminal  Appeals and t h e  Courts  of C i v i l  Appeals. The Court of 
Criminal  Appeals c o n s i s t s  of t h r e e  judges e l e c t e d  f o r  s ix-year  
terms.168/ The c u r r e n t  annual s a l a r y  f o r  t h e  judges of t h e  Court 
of Criminal  Appeals i s  t h e  same a s  f o r  Supreme Court j u s t i c e s ,  
$27,000.169/ There a r e  14 sepa ra t e  Courts  of C i v i l  Appeals, and 

Supp. 1967). 
Vernonvs Ann. Civ. S t .  A r t .  180i  (1964) ; Texas Const. A r t .  
5 ,  f 4.  
" J u d i c i a l  S a l a r i e s  i n  Major T r i a l  and Appel la te  c o u r t s , *  51 
J ,  Amer. Jud. Soc. 241 ( ~ e b .  1968). 



each c o u r t  i s  composed of t h r e e  judges  e l e c t e d  f o r  s i x - y e a r  
terms.l70/ They r e c e i v e  an annual  s a l a r y  of  $24,000.171/ 

The C o n s t i t u t i o n  o f  Texas g r a n t s  t h e  Cour t  o f  Cr iminal  
Appeals  a p p e l l a t e  j u r i s d i c t i o n  o v e r  a l l  c r i m i n a l  c a u s e s  w i t h  t h e  
p r o v i s o  t h a t  e x c e p t i o n s  and r e g u l a t i o n s  may he p r e s c r i b e d  by 

The Court  and t h e  judges  have t h e  power t o  i s s u e  w r i t s  
l aw*F'  e n f o r c e  t h e  C o u r t ' s  of  ha e a s  corpus  and o t h e r  w r i t s  n e c e s s a r y  to 
j u r i s d i c t i 0 n . w  The Cour t  a l s o  h a s  t h e  power, by a f f i d a v i t  o r  
o t h e r w i s e ,  t h e  a s c e r t a i n  m a t t e r s  of  f a c t  i n  c a s e s  pending b e f o r e  
it.174/ 

The C o u r t s  of C i v i l  Appeals  have a p p e l l a t e  j u r i s d i c t i o n  
over  a l l  c i v i l  c a s e s  i n  which t h e  d i s t r i c t  c o u r t s  and county 
c o u r t s  have j u r i s d i c t i o n .  D e c i s i o n s  of t h e  C i v i l  C o u r t s  of  Ap- 
p e a l  a r e  c o n c l u s i v e  a s  t o  f i n d i n g s  of fac t .175/  J u r i s d i c t i o n  i s  
f i n a l ,  except  f o r  t h o s e  c l a s s e s  of c a s e s  wherein a d d i t i o n a l  ap- 
p e a l  t o  t h e  Supreme Cour t  i s  r e s e r v e d .  

A r t i c l e  1821, a s  quoted below, d e s c r i b e s  t h e  c a s e s  which 
cannot  be appealed from Cour t  of C i v i l  Appeals ,  and i n  which it 
h a s  f i n a l  j u r i s d i c t i o n .  

A r t i c l e  1821. Except a s  h e r e i n  o t h e r w i s e  
p rov ided ,  t h e  judgments of t h e  C o u r t s  of C i v i l  
Appeals  s h a l l  be c o n c l u s i v e  on  t h e  law and f a c t s ,  
nor  s h a l l  a w r i t  of e r r o r  be  al lowed t h e r e t o  from 
t h e  Supreme Cour t  i n  t h e  f o l l o w i n g  c a s e s ,  t o  w i t :  

1. Any c i v i l  c a s e  appealed  from t h e  County 
Cour t  o r  from a  D i s t r i c t  C o u r t ,  when, under  t h e  
C o n s t i t u t i o n  a  County Cour t  would have had o r i q -  
i n a l  o r  a p p e l l a t e  j u r i s d i c t i o n  t o  t r y  i t ,  excep t
i n  p r o b a t e  m a t t e r s ,  and i n  c a s e s  i n v o l v i n g  t h e  
Revenue Laws of t h e  S t a t e  o r  t h e  v a l i d i t y  o r  con-
s t r u c t i o n  of a S t a t u t e .  

2 .  A l l  c a s e s  of s l a n d e r .  

3. A l l  c a s e s  of  d i v o r c e .  

4.  A l l  c a s e s  of c o n t e s t e d  e l e c t i o n s  of  
eve ry  c h a r a c t e r  o t h e r  t h a n  f o r  S t a t e  o f f i c e r s ,  

Vernon's Ann. Civ .  S t .  A r t .  1817 964 ) 

See n o t e  169,  s u p r a .  

Texas Const .  A r t .  5 ,  5 5 .  


Const .  A r t .  5 ,  5 6 ;  Vernon Ann. Civ.  S t .  A r t .  
1820 (1964).  



except where t h e  v a l i d i t y  of a S t a t u t e  i s  ques- . 
t ioned  by t h e  dec is ion .  

5. I n  a l l  appeals  from i n t e r l o c u t o r y  o r d e r s  
appoint ing r e c e i v e r s  o r  t r u s t e e s ,  o r  such o t h e r  
i n t e r l o c u t o r y  appeals  a s  may be allowed by law. 

6. I n  a l l  o t h e r  ca ses  a s  t o  law and f a c t s  
except where a p p e l l a t e  j u r i s d i c t i o n  i s  given t o  
t h e  Supreme Court and no t  made f i n a l  i n  s a i d  
Courts  of C i v i l  Appeals. 

I t  i s  provid,ed, however, t h a t  nothing con-
t a ined  he re in  s h a l l  be construed t o  depr ive  t h e  
Supreme Court of j u r i s d i c t i o n  of any case  brought 
t o  t h e  Court of C i v i l  Appeals from an appealable
judgment of t h e  t r i a l  cou r t  i n  which t h e  judges 
of t h e  Courts  of C i v i l  Appeals may d i s a g r e e  upon 
any ques t ion  of law ma te r i a l  t o  t h e  dec i s ion ,  o r  
i n  which one of t h e  Courts  of C i v i l  Appeals ho lds  
d i f f e r e n t l y  from a p r i o r  d e c i s i o n  of another  
Court of C i v i l  Appeals o r  of t h e  Supreme Court 
upon a  ques t ion  of law, a s  provided f o r  i n  Subdi- 
v i s i o n s  (1)  and (2) of A r t i c l e  1 7 2 8 . m  

The Supreme Court  has  a p p e l l a t e  j u r i s d i c t i o n  on a l l  ques- 
t i o n s  of law over  t h e  fol lowing c a s e s  brought on appeal  t o  t h e  
Courts  of C i v i l  Appeal$: 

1. Cases i n  which judges of t h e  Courts  of 
C i v i l  Appeals m$y d i sag ree  upon any ques t ion  of 
law ma te r i a l  t o  t h e  d e c i s i o n ,  

2.. Cases I n  which a Court  of C i v i l  Appeals 
renders  a  d e c i s i o n  d i f f e r e n t  from another  Court 
of C i v i l  Appeals, o r  of t h e  Supreme Court ,  upon
any quest ion of law ma te r i a l  t o  a  d e c i s i o n  of t h e  
case .  

3. Cases tnvolving t h e  cons t ruc t ion  o r  va- 
l i d i t y  of s t a t u t e s  necessary t o  a  de te rmina t ion  
of t h e  case .  

4 ,  Cases involv ing  s t a t e  revenues. 

5, Cases i n  which t h e  Rai l road Commission 
i s  a  p a r t y ,  

Vernon's Ann. Civ. S t .  A r t .  1821 (1964). 



6. C a s e s  i n  which i t  i s  made t o  appea r  t h a t  
a n  e r r o r  o f  s u b s t a n t i v e  l a w  h a s  been committed by 
a  C o u r t  o f  C i v i l  Appea ls  which a f f e c t s  t h e  judq-  
ment ,  e x c l u d i n g  c a s e s  o v e r  which 'udgment of  
c o u r t s  of c i v i l  a p p e a l s  i,s f i n a l  (1821 above) .m 
A l l  of t h e  above c a u s e s  o f  which t h e  Supreme C o u r t  h a s  ap- 

p e l l a t e  j u r i s d i c t i o n  may b e  t r a n s f e r r e d  t o  t h e  Supreme Cour t  by 
w r i t  o f  e r r o r  o r  by c e r t i f i c a t e  f rom t h e  Cour t  o f  ~ p p e a l s . l 7 8 /  

The s t a t e  l e g i s l a t u r e  h a s  t h e  power by s t a t u t e  t o  a u t h o r -  
i z e  d i r e c t  a p p e a l s  t o  t h e  Supreme C o u r t  on  o r d e r  of any t r i a l  
c o u r t  g r a n t i n g  o r  deny ing  an  i n t e r l o c u t o r y  o r  permanent  i n j u n c -  
t i o n  on t h e  q u e s t i o n  of c o n s t i t u t i o n a l i t y  o f  a s t a t u t e  o r  on t h e  
v a l i d i t y  o r  i n v a l i d i t y  o f  any a d m i n i s t r a t i v e  o r d e r  i s s u e d  pu r su -  
a n t  t o  s t a t u t e . l 7 9 /  

The Supreme C o u r t  p romulga te s  r u l e s  f o r  a l l  c 0 u r t s . W  
The Supreme C o u r t  h a s  t h e  e x c l u s i v e  power t o  i s s u e  mandamus and 
o t h e r  mandatory o r  compulsory w r i t s  t o  o f f i c e r s  of  t h e  s t a t e , l 8 1 /  
b u t  t h e  C o u r t  of Appea ls  may i s s u e  mandamus and o t h e r  compulsory 
o r  mandatory w r i t s  on o f f i c e r s  of  p o l i t i c a l  p a r t i e s o w  The 
Supreme C o u r t  may t r a n s f e r  c a u s e s  w i t h i n  t h e  C o u r t s  o f  C i v i l  Ap- 
p e a l s  t o  e q u a l i z e  d o c k e t s  .l83/ 

The Supreme C o u r t  can  i s s u e  w r i t s  o f  p rocedendo ,  c e r t i o -
r a r i  and a l l  w r i t s  o f  quo w a r r a n t o  o r  mandamus t o  t h e  C o u r t s  of 
C i v i l  Appea ls  o r  a j udge  t h e r e 0 f . w  

C o u r t s  o f  C i v i l  Appea l s  have  t h e  power t o  d e t e r m i n e ,  by 
a f f i d a v i t  o r  o t h e r w i s e ,  m a t t e r s  o f  f a c t  a s  may be  n e c e s s a r y  t o  
e x e r c i s e  t h e i r  j u r i s d i c t i o n , l 8 5 /  and t o  i s s u e  w r i t s  o f  mandamus 
and a l l  o t h e r  w r i t s  n e c e s s a r y  t o  e n f o r c e  t h e i r  j u r i s d i c t i o n . l 8 6 /  
I n  a d d i t i o n ,  t h e  C o u r t s  o f  C i v i l  Appea ls  may mandamus judges  o f  
d i s t r i c t  c o u r t s  t o  p roceed  t o  t r i a l  and judgment i n  a c a u s e  re-
t u r n a b l e  a s  t h e  n a t u r e  o f  t h e  c a s e  may r e q u i r e . l 8 7 /  

1 7 7  Vernon ' s  Ann. C i v .  S t .  A r t .  1728  
Vernon ' s  Ann. C iv .  S t .  A r t .  1729@ Texas  Cons t .  A r t .  5, P 3b ;  Vernon ' s  Ann. C i v .  S t .  A r t .  1729 
(1964) . 
Vernon ' s  Ann. C i v .  S t .  A r t .  

Ve rnon ' s  Ano. C i v .  S t .  A r t .  

Ve rnon ' s  Ann. C i v .  S t .  A r t .  

Ve rnon ' s  Ann. C i v .  S t .  A r t .  

Vernon'  s Ann. C i v .  S t .  A r t .  

Ve rnon ' s  Ann. C iv .  S t .  A r t .  

Ve rnon ' s  Ann. C i v .  S t .  A r t .  

Ve rnon ' s  Ann. C i v .  S t .  A r t .  




Fina l ly ,  t h e  Courts  of C i v i l  Appeals can c e r t i f y  questions 
on an i s s u e  of law t o  t h e  Supreme Court ,  but  t h e  Courts of C i v i l  
A p p e a l u  bound t o  conformance w i t h  t h e  Judgment of t h e  Supreme 
Court. 88 The Supreme Court may review f i n a l  judgments of 

C i v i l  Appeals upon w r i t  of e r r o r  when good cause can be 
shown. 

Vernon's Rules of Civil Proc. ,  Rule 461 
Vernon's Rules of Civil Proc., Rule 467 



APPENDIX B 

WESTIONNAIRE 

Q u e s t i o n n a i r e  t o  D i s t r i c t  and County Cour t  Judqes  

For Use B 


L e q i s l a t i v e  Counci l  Committee$n A p p e l l a t e  C o u r t s  


Name o f  	c o u r t  

Judge comple t ing  q u e s t i o n n a i r e  

1. 	 Do you t h i n k  t h a t  more e x t e n s i v e  u s e  of o u t s i d e  and r e t i r e d  
Judges  would a i d  t h e  Supreme Cour t  i n  i t s  a t t e m p t  t o  reduce  
t h e  c u r r e n t  backlog of cases?  

2. 	 Do you t h i n k  t h a t  i n c r e a s i n g  t h e  number of Judges  i n  t h e  
Supreme Cour t  from seven t o  n i n e  would be e f f e c t i v e  i n  reduc-  
i n g  t h e  backlog? 

: 3. 	 Do you t h i n k  t h a t  an e n l a r g e d  c o u r t ,  w i t h  p o s s i b l y  1 2  judges,  
s i t t i n g  i n  s e p a r a t e  c r i m i n a l  and c i v i l  d i v i s i o n s ,  would a l l e -  
v i a t e  t h e  backlog problem? 



4. 	 Do you t h i n k  t h a t  t h e  p r e v a i l i n g  method of a p p e l l a t e  review 
should  be changed. such a s  by l i m i t i n g  t h e  r i g h t  o f  appeal  o r  
by changing t h e  method from writ of e r r o r  t o  w r i t  of c e r t i o -  
r a r i ?  Do you f o r e s e e  any problems ( c o n s t i t u t i o n a l  problems) 
if t h e  method of  a p p e l l a t e  r ev iew were changed? Do you t h i n k  
such a  change would e f f e c t i v e l y  reduce  t h e  Supreme Cour t  back- 
log?  

5. Do you t h i n k  t h a t  an i n t e r m e d i a t e  a p p e l l a t e  c o u r t  between t h e  
t r i a l  c o u r t s  and t h e  Supreme Cour t  should be e s t a b l i s h e d ?  

6. Assuming t h a t  an i n t e r m e d i a t e  c o u r t  of a p p e a l s  i s  e s t a b l i s h e d ,  
what do  you t h i n k  should  be t h e  d i v i s i o n  of j u r i s d i c t i o n  be- 
tween t h e  i n t e r m e d i a t e  c o u r t  and t h e  Supreme C o u r t ,  i f  any? 
Do you t h i n k  t h e  i n t e r m e d i a t e  c o u r t  should be one c o u r t  wi th  
j u r i s d i c t i o n  c o e x t e n s i v e  w i t h  t h e  e n t i r e  s t a t e ;  one c o u r t  wi th  
s e v e r a l  s e p a r a t e  d i v i s i o n s ,  each d i v i s i o n  having j u r i s d i c t i o n  
o v e r  
more 

a  p a r t i c u l a r  g e o g r a p h i c a l  r e g i o n  of  t h e  s t a t e ;  o r  two o,r 
s e p a r a t e  c o u r t s  of a p p e a l s ,  each  c o u r t  hav ing  j u r i s d i c - .  

t i o n  o v e r  a  p a r t i c u l a r  d i s t r i c t  of t h e  s t a t e ?  How many judges  
do you t h i n k  an i n t e r m e d i a t e  a p p e l l a t e  c o u r t  should have? 
What q u a l i f i c a t i o n s  should  t h e  judges  have and what s a l a r y  
should t h e y  be pa id?  

j 



7. 	 Assuming t h a t  an in te rmedia te  a p p e l l a t e  cour t  i s  e s t ab l i shed ,  
do you think t h a t  county cour t  appeals  should go t o  t h e  in -  
termediate  cour t  o r  continue t o  go t o  t h e  d i s t r i c t  courts? 
Do county cour t  appeals  present  any problems i n  t h e  d i s t r i c t  
courts?  

8. 	 Assuming t h a t  an in te rmedia te  a p p e l l a t e  cour t  i s  es tab l i shed ,  
do you th ink  t h a t  it should be granted j u r i s d i c t i o n  t o  review 
admin i s t r a t ive  dec i s ions  (workmen' 9 compensation, unemplorentcompensa t i~n ,  Publ ic  U t i l i t i e s  o rde r s  and dec i s ions ,  e t c .  
r a t h e r  than having t h e  d i s t r i c t  c o u r t s  review such decis ions? 
Does t h e  review of admin i s t r a t ive  dec i s ions  p resen t  any prob- 
lems o r  crowding of t h e  docket i n  t h e  d i s t r i c t  courts?  

9 .  	 Do you have any o t h e r  comments regarding poss ib l e  s o l u t i o n s  
t o  t h e  Supreme Court backlog problem? 

P lease  use add i t iona l  shee t s  a s  needed. Send your r ep ly  to:  

Mr, 	 Lyle C. Kyle, D i r e c t o r  
Colorado L e g i s l a t i v e  Council 
Room 341, S t a t e  Cap i to l  
Denver, Colorado 80203 
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