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To Members of t he  46th General Assembly: 

In  accordance with t h e  provisions of House 
J o i n t  Resolution No. 1024, 1965 session,  and House 
J o i n t  Resolution No. 1005, 1966 session,  t h e  Le i s l a -  
f i v e  Council submits t he  accompanying repor t  an1 
recommendations r e l a t i n g  t o  Colorado cr iminal  laws and 
t h e  subjec t  of indeterminate sentencing. 

The r epo r t  and recommendations of t h e  committee 
a pointed t o  ca r ry  ou t  these  s t ud i e s  were accepted by 
tRe Council a t  i t s  meeting on November 28, 1966, f o r  
transmission t o  t h e  members of t he  Forty-sixth General 
Assembly. 

Respectful ly submitted, 

Senator  Floyd Ol iver  
Chairman 
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Senator  Floyd Ol iver ,  Chairman 
Colorado Leg i s la t ive  Council 
Room 341, S t a t e  Capi to l  
Denver, Colorado 

Dear M r ,  Chairman: 

In  accordance with t h e  provisions of House J o i n t  Resolution 
No. 1024, 1965 sess ion ,  and House J o i n t  Resolution No. 1005, 1966 
sess ion ,  your committee appointed t o  cont inue t h e  cr iminal  code 
study and t o  study t h e  sub jec t  of t h e  sentencing of offenders  i n  
a l l  of -its phases has completed i t s  work f o r  1965-66 and submits 
t h e  accompanying r epo r t  and recommendst i o n s. 

The committee has a 9reed t o  submit t h r e e  b i l l s  t h a t  would 
consol ida te  and c l a r i f y  ex s t i n g  Colorado laws with respec t  t o  
cr iminal  attempt,  t h e f t ,  and s a n i t y  t e s t i n g  procedures. In  addi- 
t i o n ,  t h e  members a l s o  a r e  recommending a r e a s  where changes need 
t o  be made i n  Colorado's sentencing process. However, much work 
remains t o  be done and t h e  committee t he r e fo r e  concludes t h a t  
f u r t h e r  study i s  needed. 

Respect fu l ly  submitted, 

Senator  Paul E, Wenke, 
Chairman 
Criminal Code Committee 



FOREWORD 


Among o t h e r  t h i n g s ,  House J o i n t  Resolut ion No. 1024, 1965 
sess ion ,  d i r e c t e d  t h e  L e g i s l a t i v e  Council t o  cont inue e f f o r t s  t o  
prepare a  r ev i s ion  of Colorado's c r iminal  laws. Subsequently,
H.J.R. No. 1005, adopted i n  t h e  1966 sess ion ,  ass igned a  study of 
t h e  s u b j e c t  of sentencing of o f fender s ,  wi th  p a r t i c u l a r  em h a s i s  
on t h e  indeterminate  sentencing of such of fenders ,  t o  t h e  !e g i s l a -
t i v e  Council.  Because of t h e  c lose ly - re l a t ed  na tu re  of t h e s e  two 
sub jec t s ,  both were assigned t o  t h e  Counci l ' s  Criminal Code Com- 
mi t t ee  along wi th  an expansion of t h e  committee's membership i n  
1966. The members appointed t o  t h i s  committee were: 

Senator  Paul  E. Wenke, Chairman Rep. Dominic Coloroso 
Rep. Ben Klein,  Vice Chairman Rep. T. Evere t t  Cook* 
Senator  Clarence Decker Rep. Vic to r  B. Grandy
Senator  David Hahn Rep. C. P. Lamb* 
Senator  James C. P e r r i l l  Rep. J. D. MacFarlane* 
Rep. John C a r r o l l  Rep. P h i l l i p  Massari 
Rep. Ruth Clark Rep. Keith Singer* 

Senator  Floyd Ol iver ,  chairman of t h e  L e g i s l a t i v e  Council,  a l so .  
served a s  an ex o f f i c i o  member of t h e  committee. 

Early i n  t h e  committee's d e l i b e r a t i o n s ,  t h e  members a  reed 
t o  concent ra te  on p a r t i c u l a r  a s p e c t s  of Colorado's c r iminal  faws 
where immediate changes would be most b e n e f i c i a l  o r  needed r a t h e s  
than cont inuing an o v e r - a l l  r e v i s i o n  and c o d i f i c a t i o n  of t h e s e  
laws. Later ,  i n  view of t h e  assignment added t o  t h e  committee i n  
1966, t h e  members devoted most of t h e i r  time and a t t e n t i o n  t o  
sentencing procedures and problems i n  Colorado. 

P h i l l i p  E. Jones,  s e n i o r  r e sea rch  a n a l y s t  f o r  t h e  Legisla- 
t i v e  Council,  had t h e  primary r e s p o n s i b i l i t y  f o r  t h e  s t a f f  work 
on t h i s  study. wi th  t h e  a i d  of Roaer M. Weber. research  a s s i s t a n t .  
M r .  James C.'wilson, Jr., a s s i s t a 6 t  a t to rney  genera l ,  L e g i s l a t i v e  
Reference Off i c e ,  had primary r e s p o n s i b i l i t y  f o r  b i l l  d r a f t i n g  
s e r v i c e s  provided t h e  committee. -

November 28, 1966 Lyle C. Kyle 
Di rec to r  
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CRIMINAL CODE COMMITTEE FINDINGS AND RECOMMENDATIONS 

With t h e  adopt ion of House J o i n t  Resolu t ion  No. 1024 i n  t h e  
1965 s e s s i o n ,  t h e  members of t h e  General  Assembly d i r e c t e d  t h e  
L e g i s l a t i v e  Council  t o  con t inue  i t s  c r i m i n a l  code s tudy and t o  com- 
p l e t e  t h e  p repa ra t ion  of a  d r a f t  t o  r e v i s e  Coloradols  c r i m i n a l  laws. 
By war of background, t h e  L e g i s l a t i v e  Council  Committee on Admini- 
s t r a t  on of J u s t i c e  was ass igned a c r i m i n a l  code s tudy  i n  1959 along 
wi th  t h e  ques t ion  of j u d i c i a l  o r g a n i z a t i o n  and admin i s t r a t ion .  How-
eve r ,  g ince  t h e  commit teevs  major concern was wi th  t h e  l a t t e r  two 
sub jec t s , '  l i t t l e  was done on t h e  c r i m i n a l  code s tudy o t h e r  than  a  
pre l iminary  examination of sen tenc ing  problems, a comparative analy-  
sis of cr imes and p e n a l t i e s  i n  s e l e c t e d  s t a t e s ,  t h e  l i c e n s i n g  and 
r e g u l a t i o n  of b a i l  bondsmen, and t h e  p rov i s ion  of counse l  f o r  i n d i -  
gen t  defendants .  The committee consequent ly  recommended t h a t  t h e  
c r i m i n a l  code s tudy  be cont inued by a  committee t h a t  would have no 
o t h e r  assignment. 

A L e g i s l a t i v e  Council  Committee on Criminal  Code was appointed
i n  1961 pursuant  t o  t h e  d i r e c t i v e s  of t h e  General  Assembly. T h i s  corn-
rn i t tee  focused i t s  a t t e n t i o n  on some of t h e  more c o n t r o v e r s i a l  a s p e c t s  
involved i n  a  c o d i f i c a t i o n  of c r i m i n a l  laws,  spending a  major po r t ion  
of i t s  time on sen tenc ing  and r e l a t e d  ma t t e r s ,  c r i m i n a l  i n s a n i t y  and 
n a r c o t i c s  c o n t r o l ,  Although t h e s e  s u b j e c t s  were s t u d i e d  ex tens ive ly ,  
committee recommendations were concerned p r i m a r i l y  wi th  inchoa te  
cr imes ( a t t empt  and s o l i c i t a t i o n )  and wi th  s u b j e c t s  which, al though 
impor tan t ,  were i n c i d e n t a l  t o  t h e  committee 's  major s tudy  a s s ign -  
ment, such a s  t h e  r e g u l a t i o n  of b a i l  bondsmen and e rmis s ive  l e g i s -  
l a t i o n  t o  e s t a b l i s h  t h e  o f f i c e  of pub l i c  defender .  !? 

Following t h e  1963 s e s s i o n ,  a s  d i r e c t e d  by t h e  General  Assembly, 
t n e  L e g i s l a t i v e  Council  appointed a committee t o  cont inue  t h e  c r imina l  
code s tudy.  Th i s  committee t r i e d  t o  avoid some of t h e  procedura l  
problems encountered by t h e  prev ious  committees by avoiding such con- 
t r o v e r s i a l  s u b j e c t s  a s  sen tenc ing ,  c r i m i n a l  i n s a n i t y ,  and c a p i t a l  
punishment. I n s t e a d ,  t h e  1963-64 committee devoted i t s  t ime t o  a 
s t a t u t e - b y - s t a t u t e  review and r e v i s i o n  of  cr imes a g a i n s t  t h e  person,  
cr imes a g a i n s t  p roper ty ,  and cr imes a f f e c t i n g  pub l i c  decency. The 
e f f o r t s  of t h i s  committee r e s u l t e d  i n  t h e  p r e p a r a t i o n  of a prel imin-
a r y  r e v i s i o n  of t h e  s t a t e ' s  c r i m i n a l  laws,  bu t  t h e  committee was -
a b l e  t o  complete a l l  of  t h e  measures necessary  f o r  a  f i n a l  d r a f t .  8" 
For example, t h e  committee noted t h a t  no s a t i s f a c t o r y  d e c i s i o n  could 
be made on t h e  suggested r e c l a s s i f i c a t i o n  of p e n a l t i e s  by type  of 
o f f e n s e  u n t i l  some more b a s i c  d e c i s i o n s  were made on sentencing ob- 
j e c t i v e s  and procedures.  Moreover, t h e  committee d i d  no t  have t ime 
t o  review i t s  p re l imina ry  r e v i s i o n s  wi th  i n t e r e s t e d  members of t h e  
bench, t h e  b a r ,  law enforcement agenc ies ,  and t h e  g e n e r a l  publ ic .  

Colorado Criminal  Law, Colorado L e g i s l a t i v e  Counci l ,  Research 
P u b l i c a t i o n  No. 68, December 1962. 

P re l imina ry  Revis ion of Colorado Criminal  Laws, Colorado Legis-  
l a t i v e  Counci l ,  Research P u b l i c a t i o n  No. 98, November 1964. 
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Accordingly, among o ther  t h i n  s, H.J.R. No. 1024, 1965 $es-
sion,  d i rec ted  the  Leg i s l s t i ve  Counc P1 t o  complete t h e  preparation 
of a d r a f t  t o  r ev i s e  Colorado's c r iminal  laws and t o  submit i t s  
repor t  thereon t o  t he  1967 session.  Spec i f i c a l l y ,  t h e  resolut ion  
d i rec ted  t h e  Council o r  one of i t s  committees to :  

1. 	 Draft '  d e f i n i t i o n s  appl icable  t o  t he  s e c i f i c  and general
provisions contained i n  t h e  f i n a l  r ev  Ps ion;  

2. 	 Prepare a r a t i o n a l  c l a s s i f i c a t i o n  of pena l t i e s  and grade 
t h e  offenses  accordinqlyt 

3. 	 Examine t h e  va s t  number of procedural and regulatory 
provisions t h a t  provide i nc iden t a l  cr iminal  sanct ions 
t o  determine which ones, t h m u  h reference  t o  t h e  re-
vised  code of subs tant ive  crim ?nal  law, could be omittedp 

4. 	 Review and examine t h e  prosecution of v i o l a t o r s  of t h e  
cr iminal  laws of t h is s t a t e ,  including tb powers and 
d u t i e s  of municipal, county, d i s t r i c t ,  and s t a t e  o f f i c e r8  
w i t h  r espec t  t o  auch prosecution, and recommend proposed 
l e g i s l a t i o n  t o  e l iminate  dupl icpt ion ,  t o  f i l l  gaps, and 
t o  c l a r i f y  and r e v i s e  s t a tu to ry  provisions r e l a t i v e  
the re to  ; 

5 	 Codify t h e  s t a t e ' s  nonsubstantive cr iminal  laws includ-
ing a r r e s t  and b a i l ,  venue, information and indictment 
probation, sentencing, appeals,  and parole,  and t o  r e v j r e  
such laws t o  e l iminate  i n j u s t i c e s ,  abuses, and c o n f l i c t s  
with t h e  Colorado Rules of Criminal Procedure: and 

6. 	 Conduct hearings and conferences on t h e  proposed revis ion  
of cr iminal  law and t h e  pro osed revis ion  of criminal pro- 
cedure with members of t h e  gench, bar ,  and o ther  i n t e r e s t ed  
groups and ind iv idua l s  before preparat ion of a f i n a l  d r a f t  
f o r  considerat ion by t h e  General Assembly. 

During the  1966 regu la r  sess ion,  t h e  General Assembly adopted 
House J o i n t  Resolution No. 1005 which provided, i n  p a r t ,  f o r  t h e  
Leg i s la t ive  Council t o  appoint a committee t o  study t h e  subjec t  of 
sentencing of of fenders  i n  a l l  of i t s  phases, with p a r t i c u l a r  emphasis 
on t h e  indeterminate sentencing of such offenders ,  and t o  submit a 
r epo r t  t o  t h e  1967 session. A t  i ts  first meeting following t h e  1966 
session,  t h e  Council appointed f o u r  new members t o  t h e  criminal code 
committee and assigned t h e  study on sentencing t o  t h i s  expanded com-
mi t t ee  s ince  t he  committee was already c lo se ly  involved wi th  substan-
t i v e  cr iminal  laws and sentencing of offenders  thereunder. 

P r i o r  t o  t he  1966 session,  the.members of the  criminal code 
c o m i t t e e  had agreed: (1) To review a general  t h e f t  s t a t u t e  as pro-
pased by t h e  previous committee; (2) To review a d r a f t  of a revised 
ensral attempt s t a t u t e ;  (3) Beginning with Section 40-1-1, C.R.S. 
f963, t o  review t h e  language of present  Colorado criminal laws,  
comparing t h e s e  sectfans w i t h  t h e  provisions of the Model Penal Code 
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f a r  omiss ions ,  and p l a c i n g  a l l  of t h e  s t a t e ' s  c r i m i n a l  laws i n t o  
Chapter  40; and (4) To review c r i m i n a l  p e n a l t i e s  i n  Colorado. I n  
view of t h e  a c t i o n  of t h e  members of t h e  General  Assembly i n  t h e  
1966 s e s s i o n ,  however, t h e  members of t h e  c r i m i n a l  code committee 
r ea s se s sed  t h e i r  s tudy  o b j e c t i v e s  and decided t o  devote  major em- 
p h a s i s  t o  developing in fo rma t ion  wi th  r e s p e c t  t o  i nde t e rmina t e  
s en t enc ing  and r e l a t e d  m a t t e r s ,  The committee, wh i l e  t h e r e f o r e  un- 
a b l e  t o  complete i t s  assignment t o  p repa re  a  c r i m i n a l  code f o r  sub- 
miss ion  t o  t h e  1967 s e s s i o n ,  submits  t h e  fo l lowing  f i n d i n g s  and 
recommendations on t h o s e  m a t t e r s  c l o s e l y  reviewed by t h e  members 
du r ing  1965 and 1966. 

Criminal  Laws 

The committee concen t r a t ed  on t h r e e  s p e c i f i c  c r i m i n a l  laws --
a  g e n e r a l  a t t empt  s t a t u t e ,  a  g e n e r a l  t h e f t  s t a t u t e ,  and c o r r e c t i n g  
t h e  law on procedures  governing t h e  t e s t  f o r  a de t e rmina t ion  of a 
d e f e n d a n t ' s  s a n i t y .  

General  Attempt S t a t u t e .  Colorado 's  p r e s e n t  c r i m i n a l  a t t empt  
law -- S e c t i o n s  40-25-1 through 40-25-5, C.R.S. 1963 -- was enacted 
i n  1963. The committee was informed,-however, ,  t h a t  many c o u r t s  and 
d i s t r i c t  a t t o r n e y s  a r e  concerned about  t h e  vagueness of t h e s e  pro- 
v i s i o n s  and many a t t o r n e y s  have r a i s e d  s e r i o u s  q u e s t i o n s  a s  t o  t h e  
c o n s t i t u t i o n a l i t y  of t h i s  1963 a c t .  Add i t i ona l ly ,  o t h e r  a t t o r n e y s ,  
i n  response  t o  an i n q u i r y  from t h e  committee, i n d i c a t e d  t h a t  a  sim-
p l i f i e d ,  c l e a r - c u t  g e n e r a l  a t t empt  s t a t u t e  would be  p r e f e r a b l e  
t o  t h o s e  p r o v i s i o n s  con ta ined  i n  t h e  law a t  t h e  p r e s e n t  t ime.  

The committee t h e r e f o r e  recommends t h a t  Co lo rado l s  p re sen t  
c r i m i n a l  a t t empt  p r o v i s i o n s  i n  S e c t i o n  40-25-1, C.R.S. 1963, be r e -  
p laced by t h e  p r o v i s i o n s  conta ined  i n  B i l l  A accompanying t h i s  r e p o r t .  

General  T h e f t  S t a t u t e .  Over t h e  y e a r s ,  t h e  members of t h e  
General  Assembly have met s p e c i f i c  problems invo lv ing  t h e  crime of 
t h e f t  by enac t ing  laws d e a l i n g  wi th-  s p e c i f i c  t ypes  of t h e f t .  The 
r e s u l t  i s  t h a t  (1)  o u r  s t a t u t e s  c o n t a i n  numerous laws applying t o  
s p e c i f i c  cr imes of t h e f t  and (2 )  p rosecu t ing  a t t o r n e y s  a r e  f aced  wi th  
procedura l  d i f f i c u l t i e s  i n  f i l i n g  charges  t o  f i t  t h e  o f f e n s e  t o  t h e  
s p e c i f i c  crime a l l e g e d  t o  have been committed. I n  o t h e r  words, under 
t h i s  s i t u a t i o n  t h e  o p p o r t u n i t y  e x i s t s  f o r  an o f f e n d e r  t o  evade pun- 
ishment due t o  a  t e c h n i c a l i t y  r e s u l t i n g  from be ing  charged with  a 
v i o l a t i o n  of t h e  i n c o r r e c t  law among t h e  many Colorado now h a s  
spread throughout  i t s  s t a t u t e s .  

The committee b e l i e v e s  t h i s  s i t u a t i o n  should be c o r r e c t e d  and 
t h e r e f o r e  recommends t h e  adopt ion of a t t a c h e d  B i l l  B. T h i s  b i l l  
would prov ide  t h e  s t a t e  w i t h  a  g e n e r a l  t h e f t  s t a t u t e  a p p l i c a b l e  t o  
a l l  t y p e s  of t h e f t  excep t  the embezzlement of p u b l i c  moneys, which 
i s  an o f f e n s e  r e f e r r e d  t o  i n  t h e  s t a t e ' s  c o n s t i t u t i o n  (Sec t ion  4 ,  
A r t i c l e  XII). A s  t h e  language of t h i s  b i l l  p o i n t s  o u t ,  "it is  t h e  
i n t e n t  of t h e  g e n e r a l  a s s e m b l y . t o  d e f i n e  one crime of t h e f t  and t o  
i n c o r p o r a t e  t h e r e i n  such c r imes ,  t he reby  removing d i s t i n c t i o n s  and 
t e c h n i c a l i t i e s  which p r e v i o u s l y  e x i s t e d  i n  t h e  p lead ing  and proof 
of such crimes.1t The enactment of t h i s  b i l l  would a l s o  r e s u l t  i n  
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t h e  r epea l  of 36 t h e f t  s e c t i o n s  t h a t  a r e  p resen t ly  t0ntained.i .n t h e  
s t a t u t e s .  

San i ty  Tes t inq  Procedures, The 1963 a c t  concerning p leas  of 
i n s a n i t y  i n  c r iminal  cases (Chapter 123, Seasion Laws of 1965) con-
t a i n s  some language t h a t  sug e s t s  the act  is app l i cab le  only t o  per-
sons coming under i t s  provio9ons fol lowing i t 8  e f f e c t i v e  d a t e  af 
June 2, 1965, while o t h e r  language t h e r e i n  suggests  t h a t  t h e  a c t ' s  
r e l e a s e  c r i t e r i a  apply t o  those  perrons committed u s  c r iminal ly  i n -
sane p r i o r  t o  t h e  adoptton of t h i s  act .  Represents t iver  from t h e  
Attorney General 's  Of f i ce  met with t h e  conunittee t o  expla in  t h e  
circumstances of s e v e r a l  ending c o u r t  cases ,  each of which involved 
t h e  quest ion of whether t!I i s  1965 a c t  was apPl i c a b l e  t o  p a t i e n t s
committed t o - t h e  s t a t e  Hospi ta l  a t  Pueblo p r  o r  t o  t h e  a c t ' s  e f fee -
t i v e  d a t e  and whether such parsons were being denied equal protec-
t i o n  of t h e  law. 

I n  o rde r  t o  r e so lve  t h e r e  quest ions,  t h e  committee recammends 
t h a t  B i l l  C be adopted i n  t h e  1967 session.  T h i s  b i l l  would preserve
t h e  provis ions  and procedures under t h e  1965 a c t  and, i n  addi t ion ,  
would r e s t o r e  procedures applying p r i o r  t o  the' adoption of t h i s  a c t  
so t h a t  procedures f o r  r e l e a s e  would be uniform bu t  d i f f e r e n t  t e s t s  
t o  determine s a n i t y  would be appl ied .based  on t h e  test  followed a t  
t h e  time of commitment. 

Indeterminate  Sentencinq 

The theory underlying t h e  sentencing of c r iminal  of fenders  
i n  t h i s  country has  undergonr va r ious  changes over  t h e  years.  Dur-
ing t h e  c o l o n i a l  period and f o r  a t  l e a s t  t h e  f irst  100 years  o f - o u r  
na t ion ' s  h i s t o r  , punishment was considered t h e  major reason f o r  
imprisonment. rmprisonme.nt rr a means of punishment, it was f e l t ,  
would a c t  a s  a d e t e r r e n t  t o  t h e  inca rce ra ted  cr iminal  with r e spec t  
t o  h i s  f u t u r e  a c t i o n s  a s  well a s  t o  o thezs  who would be l e s s  l i k e l y  
t o  commit o f fenses  because of t h e  fear of s i m i l a r  r e t r i b u t i o n .  

While t h e  concept of punishment i s  s t i l l  an important f a c t o r  
i n  t h e  sentencing of c r iminal  of fenders  toda , modern penology i r  
based on t h e  premise t h a t  i n s t i t u t i o n a l  conf1 nement should serve  
two purposes - - t h e  p ro tec t ion  of s o c i e t y  and r e h a b i l i t a t i o n  of t h e  
offender .  Moreover, t h e  second purpose cannot be s t r e s s e d  t o  t h e  
detr iment  of t h e  f i r s t  s o  t h a t  both probat ion and paro le  shoula be 
jud ic ious ly  granted and competently supervised. 

The adoption of a s sess ing  minimum and maximum sentences imple-
ments t h e  approach t o  penology t h a t  incorpora tes  t h e  p r i n c i p l e  af 
pro tec t ing  soc ie ty  with t h e  p r i n c i p l e  of r e h a b i l i t a t i n g  the offender.  
This  system provides a f l e x i b l e  sentence period wi th in  which an 
of fender  may be re leased ,  depending on h i s  behaviox and h i s  pros-
p e c t s  f o r  t h e  f u t u r e ,  and a t  t h e  same time t h e  lengths  of t h e  minimum 
and maximum sentences r e f l e c t  t h e  punishment aspect  s i n c e  t h e s e  may
be s e t  according t o  t h e  s e v e r i t y  of t h e  crime, i.e., "making t h e  
punishment f i t  the  crime," 
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I n  t h e  b roades t  sense ,  i nde t e rmina t e  s en t enc ing  may be de- 
f i n e d  a s  any method of s en t enc ing  t h a t  i n c l u d e s  a f l e x i b l e  r a t h e r  
t han  a f i x e d  per iod  f o r  imprisonment. On t h e  o t h e r  hand, a narrowly- 
de f ined  inde t e rmina t e  s en t enc ing  p r o  ram invo lves  a f l e x i b l e  sen tenc-  4i n g  s t r u c t u r e  t h a t  i n c l u d e s  t h e  poss  b i l i t y  of immediate p a r o l e  be ing  
g ran ted  i n  c a s e s  where t h i s  prompt release appears  j u s t i f i e d  and 
l i k e w i s e  permi t s  d e t e n t i o n  f o r  t h e  l i f e  of t h e  convic ted  person 
where t h i s  seems c a l l e d  f o r ,  bo th  of which d e c i s i o n s  would be reached 
wi thout  regard  t o  t h e  p a r t i c u l a r  crime f o r  which an  o f f e n d e r  had been 
convic ted ,  T h i s  l a t t e r  method of s en t enc ing  a c t u a l l y  p rov ides  an i n -  
d e f i n i t e  sen tence  r a t h e r  t han  an inde t e rmina t e  one and i s  s i m i l a r  t o  
t h e  pena l ty  provided i n  Colorado ' s  sex o f f e n d e r  law. 

Colorado g e n e r a l l y  p rov ides  f o r  a r a t h e r  l o o s e  form of inde-  
t e r m i n a t e  sen tenc ing  f o r  convic ted  f e l o n s  -- r a t h e r  t h a n  a f i x e d  	 Isen tence ,  an o f f e n d e r  i s  g iven  a maximum and minimum sen tence  set 
by t h e  judge which must be w i t h i n  t h e  maximum and minimum limits 
conta ined  i n  t h e  s t a t u t e s . 3  An o f f e n d e r  sentenced t o  t h e  s t a t e  peni-  
t e n t i a r y  must s e r v e  h i s  minimum sen tence ,  less s t a t u t o r y  ood time, 
b e f o r e  he  i s  e l i g i b l e  f o r  parole .4  I f  an of f e n d e r  i s  sen enced t o  S 
t h e  s t a t e  re formatory ,  he  r e c e i v e s  an  i n d e f i n i t e  sen tence ,  w i th  no 
minimum o r  maximum be ing  set by t h e  cour t , .  b u t  t h e  o f f e n d e r  cannot  
be i n c a r c e r a t e d  f o r  a per iod  longe r  t h a n  t h e  maximum set by s t a t u t e  
f o r  confinement i n  t h e  p e n i t e n t i a r y  f o r  t h e  cr ime f o r  which he had 
been convic ted .  Thus, t h e  o f f e n d e r  sentenced t o  t h e  re formatory  may 
be r e l e a s e d  a t  any time w i t h i n  t h e  s t a t u t o r y  maximum a t  t h e  d i s c r e -  
t i o n  of  t h e  s t a t e  p a r o l e  board,  a l though  u s u a l l y  n i n e  months must 
be served b e f o r e  t h e  p a r o l e  board even c o n s i d e r s  t h e  case .  

During t h e  cou r se  of t h e  commit teeqs  meet ings  t h i s  year, p l u s
in fo rma t ion  developed by prev ious  committees of t h e  L e g i s l a t i v e  Counci l ,  
s e v e r a l  impediments t o  t h e  s u c c e s s f u l  f u n c t i o n i n g  of t h e  sen tenc ing  
process  i n  Colorado w e r e  i d e n t i f i e d .  Some of t h e s e  impediments r e s u l t  
from sen tenc ing  p r a c t i c e s  w i t h i n  the  s t a t u t o r y  limits and o t h e r s  ap- 
pea r  t o  be i n h e r e n t  w i t h i n  t h e  system i t s e l f .  These impediments 
i n c l u d e  sen t enc ing  d i s p a r i t i e s ,  t h e  r e l a t i o n s h i p  between minimum 
and maximum sen tences  imposed, r i g i d  good time allowance p rov i s ions  
i n  t h e  law, and o t h e r  e f f e c t s  of  t h e  p r e s e n t  sentencing-and-parole  
program. 

Sentenc inq  D i s p a r i t i e s  -- One problem of g r e a t  concern t o  
cor rec t ' iona l  o f f i c i a l s  i s  t h e  d i s p a r i t y  i n  s en t ences  of p r i s o n  inmates  
convic ted  of s i m i l a r  c r imes  committed under  s i m i l a r  c i rcumstances .  A s  
po in ted  o u t  by Mr. Harry C. T i n s l e y ,  s t a t e  c h i e f  of c o r r e c t i o n s  and 
former warden of t h e  s t a t e  p e n i t e n t i a r y ,  " t h o s e  persons  who have re-
ce ived  s e v e r e  s en t ences  a r e  thrown i n t o  d a i l y  c o n t a c t  w i th  t h o s e  who ihave r ece ived  more l e n i e n t  s e n t e n c e s  f o r  what may be  t h e  same cr ime 
committed under  similar c i rcumstances  by t h o s e  wi th  much t h e  same 

3. 	 Some s t a t u t e s  p rov ide  on ly  f o r  a s en t ence  of n o t  more than  a 
c e r t a i n  number of yea r s .  However, t h e  supreme c o u r t  h a s  r u l e d  
t h a t  t h e  judge must a l s o  set a minimum time f o r  imprisonment. 

4. 	 S t a t u t o r y  good time i s  r ece ived  f o r  good behavior and work Per-
formance wh i l e  i n  the p e n i t e n t i a r y .  
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i nd iv idua l  background&. The p@rr&who has f e c r i v d .  t h e  l i g h t  rcn-
tence  genera l ly  f e e l s  fo r tuna te , .  b t  I ~ C U  he may think t h a t  h i r  
sentence was not  so l on  bu t  what he orn rQford te  k&ve anather  t r y
a t  h i s  c r iminal  a e t i v i t  1-era On t h 6  CJttibf hand, tha  indivfduul  who 
has  received t h e  longer  sentencti it underrtandably embittared tawrrd 
aocie ty  fn genera l  apd towafd a u t h o r i t y  fn p a t t i e u l r r . .  . T h h  makes 
it s ~ t r e m e l y  d i f f i c u l t  t o  ebfsat any paaitive ehrwu f o r  t h e  b e t t e r  
I n  t h i s  r i s o n e r l s  makeup dur ing  t h e  time ha 1s fm t h e  i n s t i t u t i o n ;  
f o r  whet Re r  o r  not t h e r e  ha8 b6en ah  @$Cud i r t jus t ide  he himself 
i a  convinced t h a t  he ha, receivad untdb t r a a t a e n t .  &ten  this 
convict$on makes it impossibie Zd ioduce an p o s i t i v e  ox c o r r e c t i v e  
change i n  him during h i s  s t a  a t  tR& penitenr i a r y .  Because h i s  mini- 
mum sentence is near h i s  maglMUni a&fiPUnCe he  lerv@!# t h e  i h s t i t u t i o n  

a comparatively s h o r t  p.eiod of prtoie which he 
hilt tie o f t e n  

w i t h  p &ably, canf s t h a t . h e  4.. 
and w i l l  do i n  s s a t i s t a b t o r y  mian-+. 
must g e t  h i s  revenge a g a i n s t  ~ a c i e t yt o r  being u n f a i r .  t o  him.@5 

I n  addi t ion  t o  c o n t r i b u t i n g ' t o  b6h8vibr p~oblema of, inmates 
while i n  t h e  p e n i t e n t i a r y ,  sen te f rc ing :d i rpaz i t i s s  a l s o  may inf luence  
t h e i r  behavior while  under t h e  g u p s ~ v i ~ i 6 n  of .tb s t a t e  paro le  board 
and t h e  a d u l t  pa ro le  dividiori ,  I n  shdrt, sentencinP d i s p a r i t i e s  a r e  
f e l t  t o  reduce t h e  e f f e c t i v e n e s s  04 t h e  g e h r b i l i t a t  on aspects  of 
t h e  s t a t e ' s  present  c o r r e c t i b n a l  and p a t o l e  programs, . 

R e 1 a t i o n s h i p  Between Minidrvq .grid, .#a.)oSmum .Sentences -- One 
reason why an indeterminate  sentence i f  f e l t  t o  bb more s a t i s f a c t o r y
than a d e f i n i t e  sentence of a s p e c i f i c  number of y e a r s  i s  t h a t  t h e  
f l e x i b i l i t y  provided by a @ifiihum end ai maximum sentence o f f e r s  a 
g r e a t e r  p r o b a b i l i t y  t h a t  a .afterider may Be' released a t  a t i m e  when 
he i s  b e s t  a b l e  t o  make a s u ~ c e i & f u lf e t u r h  tb socie ty .  I n  addi t ion ,  
a a c i e t y  i s  f u r t h e r  pro tec ted  u ~ d e k  I syrtml af indeterminate  centenc- 
ing  because t h e  of fender  i s . p l a c e d  under - s r g l e  supervis ion  u n t i l  
t h e  e x p i r a t i o n  of his.maxfmum $ent@ncer &\ the o t h e r  hand, w i t h  r 
sentence of a f i x e d  durat iof l ,  it is asrumad t h a t  an of fender ' s  
debt  t o  s o c i s t y  i s  paid uport camplbtidh ef the SWttbnce and.he is 
f r e e  t o  do a s  he wishes. 

The advantage bf f l e x i b i l i t y  undaq a r stem of indeterminate  
sentencing may be negated by t h a  imposition a .r sentences with t h e  
minimum and maximum d a t e s  $ e t  $0 c.20ba t a g e t h e r  t h a t  the. e f f e c t  i s  
t h e  same a s  i f  a determinate  sentence hed beeh imposed, e.g., a sen-
t ence  of from nine y e a r s  aird 11 months t~ t e n  yea r s  o r  from f o u r  
yea r s  and s i x  months t o  f i v e  yesrP. Tab l a r  e a number of t h e  in -  
mates i n  t h e  s t a t e  p e n i t s n t i a f y  have r e c e i v es sentences under which 
t h e  maximum and minimum f i g u r e s  set sa c l o s e  t o g e t h e r  t h a t  t h e i r  
sentences were not  a t t u a l l y  inciaterninate ,  thereby cance l l ing  t h e  
f l e x i b i l i t y  b e n e f i t s  included i n  these laws by the General Assembly. 

Good Time Allowance8 Another way to cancel t h e  advanta e9-

of sentencing f l e x i b i l i  tK r d s u l t d  in t h e  use  of s t a t u t o r y  good t9me 
allowances t o  decrease  t e m i n i m  sent+ncr whkch must be served 

, See Appendix A, page 6 ,  - xv i  -
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befo ~ rbecoming r l i g i b l e  for parole dt?tu%arygwd t i m r .  ol lo~&tyzer  
a n  dfaigned t o  reward prison inmates for  paed behavior *hih  they 
aru i n  t h e  pen i ten t ia ry ,  and t h e  rub t r r c t i on  of ood tima a i h a n c e s  
f r ~ m  rdvrnces ?he . da t a  when r n  the..minimum sentencm cansldurabl 
offa dog batcame8 e l i g i b l e  fat PaZOler' HDVIV*~, t h e w  is hot necer-
.arlf8 any car*elat ion be tmen  goad b~havio*during confinomant and 
an af ender i s  tmdirne@s t o  r e t u i n  +a ruc i r ty .  

Whi1.a t h e  para le  b e a d  'has thC ~ztthori.tyt a  de tomine  t h e  
da t e  of a prisonerq s )ul+rae. under perrent ~ o l o r a d a  law, rack inmatr 
tmoa that he $8 r l i g $ b l e  f o r  p a m l r  uporr c ~ p l e t t a no t  hi$ minima 
@@#ten&* tees hi8  gaod-time c r e d i t  aatnad. zn f a c t ,  the enera1 
practice bvlPld ap ever t h e  year8 by the emir  beard haa been t a  
@aha&@ en t h i s  barbs, und tM Q * ~i~liliat@s hr  ifimqtes have coma t a  sn- 

r c t  t h i c  ~ a l e r wdate a s  r matt** bf OOU?S~. Thuq, t h e  ne t  e f fecdIIt t h a t  en r u b r h r n t i t l  ahangr f thfr rtt ice could cruse prirsn
o f f i c i a l s  8B bu frcrd with a d i f f'9"cult r ir'urtian, 

Othar $qtd+imentr -- Tm o t h e r  impedimmnta t o  t h e  rucce'$rful 
funct ioning o e sentsncing procrrr i n  Golo~adaa l t o  r e l a t e  d i m  
rsctl t o  d e c r ~ a e i n  t h e  bene f i t s  that might ' n o m r l l y  be ant ic ipated
from xhe rehahilit8?ion aspoets  a# our penal preqzrrn. F i r s t  a t  Pre -
tent ;  adul t  o f t a d u s  a r e  sentenced b* ovi  oourtr t o  t h e  peni tent  ary 
o r  t o  t h e  s t a t e  rs tarmato , o r  they *by be amnt t.6 the  s t r t e  hosp i t a l  
far treatment.  e v e 7i was Brsup)rt t e  tha a t t en t ion  of t h e  comit- 
t e e  t h a t  aome offondmrs are mental& ~rtrrdedand should not be l e ~ e d  , i n  t h e  refarm* !awl ~t i n  tho  s t a t e  hesp i ta  ! 

e i  t he  mrntally retrirdd under t h e  department of 
f o r  the in s t i tu t i snr  r t  Ridge and Grand Junc- 

, these  mentally-retmrded offenders  receive  l i t t l e  
w benef i t8  under t h e  passant sentencing program. 

A f i n a l  impediment i s  t h a t  same offenders  may be released too 
soon o r  too  l a t e  under the present  progreta. That i s ,  approximately
Y5 per cent  of a l l  carnmittmd s f fendr ra  -turn t o  socie ty  sooner or 
l a t e r ,  even if sam, r s t u r n  ongy f o r  r e l a t%ve ly  shor t  periods of time, 
I t  i s  t h e  o in ion  of ca r r ec t i ona l  r u t h a s i t i e s  rnd rome judges and 
a t to rneys  tRa t  t h e  inadegueeier of Coiasdav t  present  asntencing 
procedures r e s u l t  i n  S M ~ Q  offenders  behg incarcera ted  longer than 
n e c e ~ s a r yf o r  sacimtyls protect ion and i n  o ther  a f t ende r r  being re-
leased who should remain i n  prison far  e much longer period of time, 
i f  indeed they should be re leased a t  a l l ,  The s t a t e ' s  chief of cor-
rec t ions ,  t h e  warden a t  t h e  s t r t e  penitef i t iary,  and t h e  d i r e c t o r  of 
t h e  adu l t  para le  d iv i r l on  have o b s e ~ e d  t h a t  unlasa an affender i s  
re leased a t  t h e  timr he appears t o  have t h e  best o o t t u n i t y  f o r  a 
successful  r e tu rn  t o  soc ie ty ,  tho  changes of rehab!!i t a t i o n  are  
considerably lessened and perhapr a r e  eliminated e n t i r a l y ,  

Sentencing, imprisonment and parole  arm a11 parts of a aon-
tinuous cor rec t iona l  process. f h e  separa te  tonpomnts  of t he  cor- 
r e c t i o n a l  procers  rhauld b r  coordinrted t o  achieve maximum results 
r i t h  respec t  t o  the protection of r ~ c i r t yand thr r e h a b i l i t a t i o n  of 

6 .  See Appendix A, Table I, pago 8, fsr e f f e c t  on minimum cour t -  
imposed sentence terms. 
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off e n d r t r  and, in ro f  a r '  a8 poss ib le ,  the @em* p k i l s ~ ~ p h yrhauld rlmr 
*- a s  a foundat ion f o r  t h e  t a t a l  p r a g r r l ,  

Hawevsr, sentencing i s  th@key t o  4 rwsca$rful  ea~reetiartil 
program since, even i f  the  i n a t i t u t f b n s  md.pasa lr  rgemy are 
s t a f f e d  with'  qualif ied,  dedica ted  wrennrl end thrir  p~ogrmaQl@
eimed a t  r e h a b i l i t a t i o n ,  t h e  parsf b l t t k a s  of ouccerr are minimitad 
Sf t h e  method of sentencing  ut& doar net pernit t h e  perale autharity 
ts pelease  an of fender  a t  t h e  tbm thrt  he i r  cun@ids~eda ?oad 
risk f o r  a r e t u r n  t o  satiety. A t  the #ma time, it is daub 9ul  t h r t  
kluch can be accomplithed by r change i n  t h e  mrthed of sentencing i f  
recgmpanyin changes, a@ needed, arm net made o r  a t  h r e t  i n i t t l t o d  
i n  +he i n s t9t u t i o n a l  pra rmr, In addition t a  r walified parale
baagd, c ~ r r e c t i o n e l  i n s t  f tuttang and f a c i l i t i e s  must Rave pro srly
q u a l i f i e d  and ex s ~ i s n c e dpre f~ardon~ l  rrennd an their seaPf e  
not only t o  drvoPo p  and emphasize rehabrlitrtion programs, but airs 
t o  make eva.uluations and r e p r r e  t h e  prrtfnent data needed b pa ra le
board members i n  making tRa i r  dec i s ionr .  That i a ,  fa r  exampYe, soma 
of t h e  more important compomnts a f  t h e  c a r r e e t i o n a l  magram i n  thhr 
r e spec t  a re :  i n i t i a l  e v a l u a t b n ,  c l a s s i Q i c r t i o n ,  and placement 
v o ~ a t i o n a l  t r a i n i n g  and educat ion cobriaelin and t e a t  ngt
p s y c h i a t r i c  senr i ces t  and pre-pam l i 

a d  q u i  ance. 

Of course,  any cons ide ra t ion  of changed i n  Caloradaga sentem-
fng p r a c t i c e s  and c o r r e c t i o n a l  i n s t i t u t i o n  programs i n v ~ l v s st h e  
quest ion of whether t h e  b e n e f i t s  t o  be derived from such changes are 
worth t h e  a d d i t i o n a l  c o s t s  incurred.  Sc far a s  this s t a t e  is can-
cerned, revamping our  sentencing  process  under an increased  form of 
indeterminate  sentencing wauld r e q u i r e  r r r i a u s  i n c r e r r e d  c o s t s  both 
i n  terms of f a c i l i t i e s  end i n  cant fnuinp  opera t ing  expanses. t o r  
example, a s  s enero l  guideline, a rwired indeterminate  sentencin 
program f o r  Go forado could n e c e s s i t a t e  aha building and s t a f f i n g  a! 
d iagnos t i c  c e n t e r  a s  an i n t e g r a l  part of the progremt it could mean 
heving a f u l l - t i m e  pa ro le  board and additfonrl p r a f s s r i o n a l  s t a f f  
could be requi red  t o  work with 1nmrtea a t  t h a  p e n i t e n t i a r y  and the 
reformatory i f  such a rev ieed  prsgrrm ware t a  achieve its optimum
ef fec t iveness .  

The members of t h i s  c o m f t t e e  agree  t h r t  changes a r e  needed 
i n  Coloradots  sentencing process: 

(1) To commit offendem under a f l r x l b l e  process  so  t h a t  

Pr e a t e r  t rea tment  b e n e f i t s  can bat gained by placement 
n t h e  proper i h s t i t u t i o n ;  

. (2) To e l imina te  d i s p a r i t i e s  i n  sentencing and t h e  pfoblema
in confinement and rmhabiZi t r t ion  r e s u l t f n g  therefaom; 
and 

(3) To provide f o r  tha r e t e n t i o n  s f  o f fenders  u n t i l  they 
appear t o  be best a b l e  t o  make r euccessfu l  r e t u r n  t o  
soc ie ty .  

As a beginning s t e p  t o  o b t a i n  t h e s e  b e n e f i t s .  the members therefoxe 
I 

I recommend t h e  concept of indeterminate sentencing for crimes of 



non-violence with cornpulsary r c h i a t r i c  eva lua t iun  and o r r e  f o ~  
those  committed t h ~ r w n d e r ,  Phrr cecaaanndatlon nauld n r c @ a s i t r t r  
changer along t h e  fol lowing l i n e r r  

(1) Qf fendr r r  of non-violent arimec m u l d  b.* ~emdlittedt o  
t h e  d i r e c t o r  of i n r t i t u t i a n r  f o r  plrcsment i n  the proper
fnrt i tut ian ,  

(2) The c r m t i o n  of 8 p r o f e a r i o n r l  f u l l - t i m e  p r r ~ l ebeard. 

(3). Tho c e n r t r u c t i o n  and s t a f f i n g  of r - .d iagnor t io  and treat-
ment center .  

So f a r  a s  t h e  ~sntencfngprovis l6ns  i n  our cr iminal  l a m  r s e  can-
csmed ,  t h e  mrmbmrr a r e  of t h e  opinibn t h c t  r g$ert drrl of u d d i t i a f i ~ l  
r tud and c o n r i d e r r t i a n  i r  needed b r f o r e  t h e  d a t a i l r  of t h i r  propowlr;can e worked ou t ,  

The cammittae belimvra that  mueh work remain& t a  be d m 8  w i t h  
rmsgect t 6  Colorrda 's  c t i m i n r l  lrwa,.Ancludihg t h ~rubjrst ~f ~ I ) R ~ O R E -
ing i n  a l l  of i t 6  r$pests, and t h e r e f o r e  rec-ndr t h r  c m r t i s n  ef 

s i m i l a r  crimLnrl cede c m a i t t e e  t o  funot ion  durtnq t h e  1%7-68 
biennium, 
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BILL A-

1 A BILL FOR AN ACT 


2 CONCERNING THE CRIME OF ATTEMPT. 


3 Be It Enacted b~ t h e  General Assembly of the  S t a t e  of Colorado: 


4 SECTION 1. 40-25-1, Colorado Revised S t a t u t e s  1963, i s  RE-


5 PEALED AND RE-ENACTED, WITH AMENDMENTS, t o  read: 


6 40-25-1, Criminal attempt. (1) An attempt t o  commit a 


7 crime requi res  t h a t  t h e  person has an i n t e n t  t o  perform a n y ' a t t ,  


8 and t o  a t t a i n  any r e s u l t  which, i f  accomplished, would c o n s t i t u t e  


9 such crime, and t h a t  he does any a c t  toward t h e  commission of t h e  


10 crime which demonstrates, under t h e  circumstances, t h a t  he formed 

11 t h a t  i n t e n t  and would commit t h e  crime except f o r  t h e  in ta rven t ion  

12 of another person o r  some o ther  e x t ~ r n e o u s  f ac to r .  

13 (2) I f  any person at tempts t o  commit a crime, t h e  person so 

.14 offending s h a l l ,  on conviction,  i n  t h e  case  of an attempt t o  commit 

15 a fe lony,  be punished by a f i n e  of not t o  exceed f i v e  thousand dol-  

16 l a r s ,  o r  by imprisonment i n  t h e  s t a t e  pen i ten t ia ry  f o r  r term of 

17 not l e s s  than one nor more than t e n  years ,  o r  by both such f i n e  

18 and imprisonment, and i n  t h e  case  of an attempt t o  commit a misde- 

19 meanor, be punished by a f i n e  of not  t o  exceed one thousand d o l l a r s ,  

20 o r  by imprisonment i n  t h e  county j a i l  f o r  not  more than one year,  

21 o r - b y  both such f i n e  and imprisonment, but i n  no event s h a l l  tho 

22 maximum penalty f o r  at tempt exceed t h e  maximum penalty f o r  t h e  

23 fe lony  o r  misdemeanor so attempted. 

24 ' SECTION 2. Repeal. 40-25-5, Colorado Revised S t a t u t e s  1963, 

25 i s  repealed. 

26 SECTION 3. Savins clause.  The amendment o r  r epea l  of any 

27 s t a t u t e  o r  p a r t  of a s t a t u t e  by t h i s  a c t  s h a l l  not  r e l ea se ,  a x t i n -  

28 guish, a l t e r ,  modify, o r  change i n  whole o r  i n  p a r t  any penalty. 
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1, l i a b i l i t y ,  o r  r ight-which m y  have been incurred or  o b t r i n d  under 

2 auch s t a t u t e  o r  p a r t  of a s t a t u t e ;  and such s t a t u t e  or p a r t  af r 

3 s t a t u t e  s o  amended er  repealed s h a l l  be t r e a t e d  and held as st i l l  

4 remaining i n  f o r c e  f o r  t h e  purpose of 8ustaiming any and a l l  proper 

5 ac t ions ,  s u i t s ,  proceedings, and prosecutions, f o r  t h e  enforcement 

6 of such penalty,  l i a b i l i t y ,  o r  r i g h t ,  a@well a s  f o r  t h e  p u r p r a  

7 of  sus ta in ing  any judgment, decree,  o r  order  which can or  may be 

8 rendered, entered,  o r  made f n  such ac t ions ,  s u i t s ,  proceedings, o r  

9 prosecutions imposing, i n f l i c t i n g ,  o r  dec la r ing  such penalty o r  

10 l i a b i l i t y  o r  enforcing such r igh t .  


2 1  SECTION 4. Safe ty  clause.  The general .  assembly hereby f inds ,  


12 determines, end dec l a re s  t h a t  t h i s  8ct i.s necessary f o r  t he  ime-


13 d i a t e  preservat ion of t h e  publ ic  peace, hea l th ,  and safety .  


14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

n 

28 
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BILL B 


A BILL FOR AN ACT 

CONCERNING THE CRIME OF THEFT. 

I& it enacted b~ -the General Assembly of the State of Colorado: 
SECTION 1. 40-5-2, Colorado Revised Statutes 1963, ie 

REPEALED AND RE-EWaCTED, WITH AMENDM&lTS, to read: 

40-5-2. Theft. (1) (a) Any person commits theft when he 

knowinglyt 

(b) (i) Obtains or exerts unauthorized control w e r  any- 


thing of value of another; or 


(ii) Obtains by deception control w e r  anything of value 


of another; or 


(iii) Obtains by threat control w e r  anything of value of 


another; or 


(iv) Obtains control w e r  any stolen thing of value know- 


ing the thing of value to have been stolen by another; and 


(c) (i) Intends to deprive another permanently of the use 


or benefit of the thing of value; or 


(ii) Knowingly uses, conceals, or abandons the thing of 


value in such manner as to deprive another permanently of such 


use or benefit; or 


(iii) Uses, conceals, or abandons the thing of'value intend- 


ing that such use, concealment, or abandonment will deprive 


another permanently of such use or benefit. 


(2) (a) Any person who commits theft where the value of 


the thing involved does not exceed one hundred dollars, and any 


person who comnits theft twice or more within a period of six 


months and from the same person where the aggregate value of the 


things involved does not exceed one hundred dollars, is guilty 




of a misdemeanor and, upon convictitm, shal l  be pwnil~hedby a 


f ine  of not more than three hundred dollars, or by i,mpxksatwmnt 


i n  the county j a i l  nat t o  exceed six  ~tlmths, or by bath ruoh 


f ine and iqrieanment. 


(b) Any person who conasbste thef t  where the value of the 
' thing involved exceeds o n m  hundred dollara, apd any param who 


cormnits thef t  twice or more within a perkod of si~rmmtho fran 


the same person and has not been placed &n jaoperdy far the 


prior offense, where the aggregate wdue of the t-89 invblved 


exceeds oime hundred dollars, is ~ i l t yof a felony and, upm em-


v i c t i m ,  shal l  be puniahed by ioYprisoment in the s ta te  peniten- 


t iary for not less  than o m  year nor more @ b n  ten years.. 


(3) In every indictment or inSorumtion cha~ging a viola- 


t ion of this  sectLon, it rba l l  be &Hcient t o  alLega that ,  on 


or about a day certain, the defendant conmitted the orirngl of 


thef t  by unlawfully taking a thing or thingo of value of a per-


eon or persons named i n  the idiotment or information. 


(SEE: P e o ~ l ev. Anderson, 12 Cal.Rsp. 500, 361 P.2d 32 (19€11)~) 


(4) Wherever any law of kh&e s t a t e  refers to or meations 

larceny, stealing, embe%zlement ( w e p t  embe~tleraent of public 

moneys), false pretenses, confidence game, or ahaplifting, said 

law shal l  be interpreted as i f  the word "theft" were substituted 
1 . 

therefor: (SEE: People v. Myers, 296 G a l .  480, 275 Pac. 219 (1929) .) 
' 

and in  the enactment of this  seetiori, it is  the .inteht of the gen-


era1 assembly t o  define ~e crime of thef t  and t o  incorporate 


therein such crimes, thereby removing distinctions and technical-


i t i e s  which previously existed in  the pleading and pruaf of such 


crimes. 
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SECTION 2. 8-4-11, Colorado Revised Strtutcbr m 3 , 11 

em~ndadt o  read: 

8-4-11. ~bceal inrestrcnr. If my persrm shall conceal any 

estray found or taken up by such person, or shall efface or 

change m y  mark or brand thereon, or carry the sam beyond the 

l i m i t r e  of the county where found, or  knowingly permit tha a m  

t o  be done, o r  sha l l  neglect t o  notify or  give information of 

eatray animals t o  the state board of stock indgection camniesion- 

ers, every such person so offending s h a l l  be deemed gui l ty  of 

~srceny-and-~y-be-Iined-&n-any-~~-~b-Ch~-diberetim-b~-ehe-~~~@ 

THEFT AND SHALL BE PUNISHED I N  THE MANNER PROVIDED BY U W  FOR 

THEFT. 

SECTIaW 3. 8-10-4 ( I ) ,  Colorado Revised Statutes 1963, is  

amended t o  read: 

8-10-4. Selling without b i l l  of sale - the f t .  (1) Any 

perslantit who may sel l  or offer  fo r  sa le  or  trade any neat stock 

upon &ich such persons have not t he i r  recorded mark or brand, 

or  for  which the person so offering has nei ther  b i l l  of s a l e  nor 

power of attorney from the owner of such stock authorizing such 

sale, sha l l  be deemed gui l ty  of &areeny THEFT, unleoa such person 

upon t r i a l  sha l l  es tabl ish  and p r w e  tha t  he was a t  the time the 

actual  owner of the stock so  sold or  traded, or  offered for  sale 

or trade, or  that  he acted by the direct ion of one shown and 

prbven t o  be the actual  owner of such stock. 

SECTION 4. 40-5-10, C o l o r a d o  R e v i s e d  Statutes 1963, i s  

amended t o  readr 

40-5-10. Entering motor vehicle with in ten t  t o  commit thef t .  

(1) Every pergon who s h a l l  break and enter  any motor vehicle,  
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with t b  intent t o  c0uunl.t the .crime of tammy T@@T, shall be 

deemed guilty of a felony, a d  upon e , e b l l  be 

than one year nor more than trsn yaars, 

(2) W r y person who ahall rntrr w i t h m t  brddirg  say 

motor vehicle, with tb in-t t o  d t :thor4- xrf &weemy 

THEFT and steal8 t h r a f r a a  nimey, gads, or &her vrlwb-ie thirig, 

@8-a-ta%w~-a6-=e-@hda-B&-+&ht8~ ahall be dc-d guiky of 

a felony, rand upon conviction thereof, @hall be punished by ha-

prisonment i n  the STATE pail tentiary for  ncrt lsrs than ons year 

or more than ten years. 

SECTION 9. 40-5-11, Colorado -Ra?vi9iad8tatutes 1963, i s  

REP$ALED AMD a-ENACTED, WI'P.R AMEmN5S, t o  read! 

40-5-11. Obtaining ciantsa.3 ~ k ~ r  -btolm t h i m  OE va lw 

canvictim. Every person who obtaiao ~ t m t r o l  over my stolen 

thing of value, knowing the t h b g  of valrao to  hrva been stolen 

by another, may he tried, c m i ~ t s d ,a d  pumbhd ei ther  hefore 

or a f t e r  the t r i a l  of the principal. 

SECTION 6. 40-5-12, plorudo Revised $tatatem 1963, is  

amended t o  read: 

40-5-12. Property qto lm rastored - .erbti.mt o  racayee. 

A l l  property obtained by &aremayTHEFT, tobbery, or h 8 l a r y  

shal l  be restored t o  the wmr, and no sale ,  whether i n  goad 

f a i th  on the part of the purckaer or not, shal l  divest the owner 

of hi8 r ight  to such property. Such ammr may nraintagn his ac-

t ion mt only againat the fclocr, but a w i n s t  any person i n  whose 

possession he may find the e m .  

SmIOBO 7. 40-5-16, Colordo Revieed Statutes 1963, i a  



- - -- 

REPEALED AND RE-ENACTED, WITH AMENDMENTS, to read: 

40-5-16. Embezzlement of public moneys. Every officer or 


employee in any public department, agency, or institution of the 


government of this state, or of any political subdivision of this 


state, who shall embezzle any public moneys, of whatever descrip- 


tion, being the property of the state or of any political aubdivi- 


sion of the state shall be guilty of embezzlement of public moneys 


and on conviction shall be punished by confinement in the atate 


penitentiary for a term of not less than one year nor more than 


ten years. Every person convicted under the provisions of this 


section forever thereafter shall be ineligible and disqualified 


from being a member of the general'ars&nbly of this state or from 


holding any office of trwt or profit in this state. 


SECTION 8. 40-5-30, Colorado Revised Statutes 1963, ie 


mended to read: 


40-5-30. Concealment of goods ae prima facie evidence of 

$he crime of theft. If any person shall willfully conceal un- 

purchased goods, wares, or merchandise owned or held by and of- 

fered or displayed for sale by any store or other maremtile 

establishment, whether such conceal~nt be on his ore person or 

otherwise and whether on or off the p r d s e e  of said rtore or 

mercantile establishment, such concealment ehall uarrtitute prima 

facie evidence that such person intended to e.arcrrl-am-ke-his 

~-use-w&~h~~-paying-~he-purehaae-priec-~he~eisr-wi~him-~he 

mean)rng-OF-seetien-48-5-28 COMMIT THE CRIME OF RfLfi. 

SECTION 9. 40-5-31, Colorado bvised Statutes 1963, is 

amended to read: 

40-5-31. Questioning of person euapected of theft without 
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c i v i l  l i a b i l i t y .  I f  any person sha l l  e-&C-@he-eEfensa-eiF-oh--

wil l fu l ly  conceal upon h i s  peraon or otherwire any unpurehaaed 

goods, wares, or  merchandise held o r  owned by any s tore  or 

mercantile eatablirhment, the merchant or  any employee thereof 

qr  any peace or police off icer ,  acting i n  good f a i t h  and upon 

probable cawed based upon reaoonable grounds therefor,  mag ques-

t ion such person, i n  a reasonable manner fo r  the purpme of 

ascertaining whether or not such person i s  gui l ty  of sksph%fC&ng 

as-deZ&ned-&n-seea&~-48-S-a8THEFT. Such questioning of a per- 

son by a merchant, merchant's ekloyee,  or peace or police off icer  

sha l l  not render such merchant, merchant's employear,or peace or  

police off icer  c i v i l l y  l i ab l e  fo r  slander, f a l s e  arrest, fa l se  

imprisonment, malicious prosecution or unlawful detention. 

SECTION 10. 40-7-9, Colorado Revised Statutes 1963 (1965 

Supp,), i s  amended t o  read: 

40-7-9. Officer purloining records - penalty. If  any 

judge, she r i f f ,  c o r m r ,  clerk,  recorder, or other public off icer ,  

or  any person whatsoever, shal l  s t ea l ,  eabemrSe FRAUDULENTLY CON-

VERT, a l t e r ,  corrupt, withdraw, f a l s i fy ,  o r  avoid any record, pro-

cess, charter,  g i f t ,  grant, conveyance, bond, o r  contract, o r  shal l  

knowingly and wi l l fu l ly  take of f ,  discharge, o r  conceal any issue, 

forfe i ted  recognizance, o r  other forfe i ture ,  o r  sha l l  forge, deface, 

o r  f a l s i f y  any document o r  instrument recorded, o r  any registry,  

acknowledgment, or  ce r t i f i ca te ,  o r  shal l  a l t e r ,  deface, or  f a l s i fy  

any minute, document, book, o r  proceeding whatever.. of o r  belong- 

ing t o  any public o f f ice  within t h i s  s t a te ,  the person so offend-
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i~ upon conviction shall be punished by confinement in the STATFZ 

penitentiary for a term not less than one year nor more than 

seven years. 


SECTION 11. 40-26-1, Colorado Revised Statutes 1963 (1965 

Supp.) , is amended to read: 
40-26-1. Failure to pay over assigned accounts - theft. 

(1) Where under the terms of an assignment of an account as de- 

fined in section 155-9-106, C.R.S. 1963, the assignor, being per- 

mitted to collect the proceeds from the debtor, is to pay w a r  

to the assignee any of such proceeds, and after cbllecti~n there- 

of, the assignor willfully and wrongfully fails to pay over to 

the assignee such proceeds, the assignor shall be guilty of 

aaree-y TWEFT and punished accordingly. 

(2) In any case in which the assignor of an assigned ac- 

count, if a natural person, would be guilty of Sareeny THEFT 

under subsection (1) of this section, and the assignor is a cor-

poration or a partnerohip, any officer, director, partner, or 

agent of such assignor who willfully and wrongfully fails to pay 

over to the assignee or causes the assignor to fail to pay w e r  

to the assignee such proceeds, shall be guilty of %areen? THEFT 

and punished accordingly. 

SECTION 12. 40-26-3, Colorado Revised Statutes 1963 (1965 


Supp.), is amended to read: 


40-26-3. Theft of secured property. If a person who has 

given a security interest in personal property as defined in sec- 

tion 155-1-201 (37), C.R.S. 1963, during the existence of such 

security interest, shall sell, transfer, or in any way encumber 

such property, or any part thereof, or cause the saute to be 
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a d d ,  transfhrrea, or  encumnbeced, such sale, tranefe.1; or ~*uu-

brmca s h a l l  be deemed a &arsavTEIEFTof euch property and the 

person who baa gtyren such a sacurity imterest in  personal prop-

e r ty  sha l l  be deemed gui l ty  of such &areamy==, Che-ammf-Le 

b a k & ~ ~ ; ~ c l - e b ~ 1 ~ r e r ~ i m - ~ f - a u e h - p ~ ~ e r a ~ - b y - ~ ~ h - p e ~ 1 m ~ 
and on 

conviction tihersof sha l l  be punished acoordingly, unless at. the 

time of making such sa le ,  tranafer,ar (encmbrance such peram 
I 

shall fu l ly  advise and 'acquaint the party t o  whom such male, t~4nr-

fsq or  encumbrarrce mery be madie, with tlie fac t  of the prior &IIECUUP 

brance and mcur i ty  in te res t ,  and a l so  f irst  fu l ly  epprise the 

secured creditor  of the inkended sa le ,  giving t o  s w h  seemed 

credi tor  the name and place of residsnce'of the p a r t y - t o  whoa the 

sa le ,  transfer$ or :  enctmrbranca i r  t o  be mads. 

SECTION 13. 40-26-4, Colorado Revised Statutes 1963 (1965 

Supp.) , i s  amended t o  read : 

a person who has given a securi ty i n t e r a s t  i n  personal property 

as securi ty in te res t  is defined i n  section 155-1-20.1 (a t ) ,  C ,R,S. 

1963, or  other persan with actual  bawledge of ruch securi ty,  

i n t e r e s t ,  during the existence of such security interem& shell 

conceal, or  remwe the encumbered property frwn the state of Colo-

rado without wri t ten consent of the secured creditor, he sha l l  be 

deemed gui l ty  of the %arceap THEFT af such property, and upon can-

viction be punished aecordipgly. 

SECTIOIP 14 40-26-5, Colorado Revised Statutbr ;1963 (1965 

Supp.) , i s  amended t o  read: 
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40-26-5. Failure to pay w e r  procesds deemed thsf t - wheg. 

(1) Where, under the terms of any instrument creating a security 

interest in personal property as recurity interest is defined in 

section 155-1-201 (37), C.R.S. 1963, tha perron giving the aecur-

ity interest and retaining possession of the encumbered property 

and having liberty of sale or other dirporitiun, is required to 

account to the secured creditor for the praeeeds of much male or 

other disposition and willfully and wrongfully faile to pay to 

the aecured creditor the amounts due on account thereof, the per- 

son giving such security interest shall be guilty of %aremy 

THEFT and punished accordingly. 
. -

(2) In any case in which on organization giving a security 

interest in personal property, if a natural person, wovld be 

guilty of aareeny THEFT under subsection (1) of this section 

and such organization is a corporation or partnership, any of- 

ficer or director, partner or agent of such organization who 

willfully and wrongfully diverts or causes such organization to 

fail to account to the secured creditor for the proceeds of sale 

or other disposition or to pay to the secured creditor the amounts 

due on account thereof shall be guilty of aareeny THEFT and pun- 

ished accordingly. 

SECTION 15. 62-6-22, Colorado Revised Statutes 1963, is 

amended to read: 

62-6-22. Fines and penalties. Any person violating this 


article shall be deemed guilty of a misdemeanor, and shall be 


fined in a sum not to exceed one hundred dollars, or imprisoned 


in the county jail for not more than sixty days, or by both such 


- x x x i  -



fine and imprisonment. The unlawful taking, stealing, or curxy-

ing away of raw furs or green pelts shall be ismery THEFT, and 

punishable as by law provided forkthe crime of arrrceny !CHI!FT. 

SECTIOH 16. 72-1-28 (I ) ,  Colorado ~evissd Statutea 1963, , $+ 
1:: 

is amended to read: L@:, 

,$.-I 

72-1-28. Theft by agent -.penalty - responsibility of 
.A 2 

colnpany. (1) An insurance agent ar broker who aqts in negotiat- 

ing a contract of insurance, or who collects pr&uma for an 

insurance company lawfully doing buainese in this state, and who 

embecc&es-sr fraudulently converts to hi8 own use, or with intent 

be-use-er-decz4e3 takes, secretes, or otherwire disposes of or 

fraudulently withholds, appropriet&s, lands , i n w ~ t s, or other- 
wise uses or applies any m e y  or substitute for money received 

by him as such agent, contrary to the instructions or without the 

consent of the company for or on account of which the same was re- 

ceived by him, shall be guilty of %aremyTHEFT and be punished 

accordingly. 

SECTION 17. 72-9-31 (3 ) ,  Colorado Revised Statutes 1963, 

is amended to read: 

72-9-31. False entriee - theft - venalttes. (3) Any of-

ficer, director, employee, or agent of any mutual benefit associa- 

tion who shall, directly or by indirection, embe8r&eT-abotraae, 

er-fraudu&enb4y convert to his own use, or caune to be eukcc~edlt 

eb~&saeted~-orfraudulently mileepp;Lled3 CONVERTED, any of the moneys, 

securities, or other property of any such association, shall be 

deemed guilty of &areeny THEFT and punished accordingly. 

SECTION 18. 118-10-93, Colorado Revised Statutes 1963, is 

amended to read: 



118-10-93. Theft of c e r t i f i c a t e .  Cer t i f ica te8  of t i t l e  and 

duplicate c e r t i f i c a t e s  entered or  issued under t h i s  a r t i c l e  aha11 

be eubjects of garceny THEFT, and anyone stealing any such cer-

t i f i c a t e  s h a l l ,  upon conviction thsreof be deemed gu i l ty  of 

grand-aareeny A FELONY and punished aeemrd&ng&y BY IWRISOEJMENT 

IN THE STATE PENITENTIARY FOR NOT LESS THAN Ok4E YEAR NOR MORE 

THAN TEN YEARS. 

SECTION 19. Repeal. 8-2-21, 8-2-22, 8-2-25, 8-2-26, 8-2-30, 

8-2-31 8-2-32, 40-3-3, 40-54,  40-5-5, 40-5-6, 40-5-7, 40-3-8, 

40-5-9, 40-5-13, 40-5-14 , 40-5-15, 40-5-17, 40-5-18 , 40-5-19, 40-5-20 

40-5-21, 40-5-28, 40-5-29, 40-5-32, 40-10-l', 40-10-2, 40-10-3, 

40-12-1, 40-14-2, 40-14-13, 40-15-5, 46-15-6, 40-15-7, 40-15-8, 

and 92-30-5, Colorado Revised Sta tu ter  1963, are repealed. 

SECTION 20. Saving clause. The amendment or repeal of m y  

s t a t u t e  or  p a r t  of a a t a t u t e  by t h i s  a c t  s h a l l  not  re leare ,  ex-

t inguish, a l t e r ,  modify, or  change i n  whole o r  i n  pa r t  any penalty, 

l i a b i l i t y ,  o r  r i gh t  which may have been incurred or  obtained under 

such s t a t u t e  or pa r t  of a s t a t u t e ;  and such s t a t u t e  or  pa r t  of a 

s t a t u t e  so amended or  repealed s h a l l  be t rea ted  snd held a s  s t i l l  

nn any and a l l  

enforcement of such penalty,  l i a b i l i t y ,  or  r i gh t ,  as w e l l  as f o r  

the purpose of sustaining any judgment, decree, o r  order which 

can o r  may be rendered, entered, o r  made i n  such act ions,  r u i t s ,  

proceedings, o r  prosecutions imposing, i n f l i c t i n g ,  or  declaring 

such penalty o r  l i a b i l i t y  o r  enforcing sueh r ight .  

SECTION 21. Severabi l i ty  clause. I f  any provision of t h i s  

a c t  o r  the appl icat ion thereof t o  any person or  circumstances is  
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held invalid, such invalidity shall not affect other prwimions 


or applications of the act which can be given effect without the 


invalid prwision or application, and to this end the provisiona 


of this act are declared to be severable. 


SECTIOW 22. Effective date. This act shall take effect 

July 1, 1967. 

SECTION 23. Safety clause. The general assembly hereby 

finds, determines, and declares that this act ia neceeeary f o r  

the inmediate preservation of the public peace, health, and safety. 



BILL C-

1 A BILL FOR AN ACT 


2 CONCERNING PLEAS OF INSANITY I N  CRIMINAL CASES AND PFlDVIbING 


3 FOR PRQCEDURES I N  RELATION THERETO. 


4 E& I t  Enacted & t h e  General Assembly of t h e  S t a t e  o l  Colorado: 


3 SECTION 1. 39-8-14 ( 4 ) ,  Colorado Revised S t a t u t e s  1963, a s  


6 amended by s e c t i o n  1 of  c h a p t e r  125, Sess ion  Laws o f .  Colorado 1965, 


7 i s  hereby amended t o  read: 


8 39-8-4. Verdict  - sentence  o r  commitment - r e l e a s e .  ( 4 ) ( a )  

Q AS TO ANY PERSON CHARGED WITH ANY CRIME ALLEGEDLY CXIMMITTED ON OR 

10 AFTER J U N E  2, 1965, t h e  t e s t  f o r  de terminat ion  of  a de fendan t ' s  

11 s a n i t y  f o r  r e l e a s e  from commitment, o r  h i s  e l i g i b i l i t y  f o r  condi- 

12 t i o n a l  r e l e a s e ,  s h a l l  be: "That t h e  defendant  has no abnormal 

13 mental cond i t ion  which would be l i k e l y  t o  cause him t o  be dangerous 

14 e i t h e r  t o  himself  o r  t o  o t h e r s  o r  t o  t h e  community i n  t h e  reason-

15 a b l y  fo reseeab le  f u t u r e .  " 

J6 . ( b )  AS TO ANY PERXIN CHARGED WITH ANY CRIME ALLEGEDLY 03lulNIT- 

17 TED PRIOR TO JUNE 2, 1965, THE TEST FOR DETERMINATION OF A DEFEND-

18 ANT'S SANITY FOR RELEASE FROM COMMITMENT. OR HIS ELIGIBILITY FOR 

19 CONDITIONAL RELEASE, SHALL BE THE SAME TEST PtWVIbED BY LAW AT THE 

20 TIME OF SUCH CRIME TO DETERMINE THE SANITY OR INSANrTY OF SUCH 

21 DEFENDANT. 

22 SECTION 2. Repeal. 39-8-5, Colorado Revised S t a t u t e s  1963 

23 (1965 Supp.), i s  repealed .  

24 SECTION 3. S a f e t y  c lause .  The genera l  assembly hereby 

25 f i n d s ,  determines,  a n d  d e c l a r e s  t h a t  this a c t  i s  necessary  f o r  

26 t h e  immediate p r e s e r v a t i o n  of  t h e  p u b l i c  peace, h e a l t h ,  and s a f e t y .  



APPENDIX A 

MEMORANDUM 

March 7 ,  1966 

TO: Committee on C r i m i n a l  Code 

FROM: L e g i s l a t i v e  C o u n c i l  S t a f f  

SUBJECT: G e n e r a l  Background I n f o r m a t i o n  R e l a t i n g  t o  S e n t e n c i n g  

House J o i n t  R e s o l u t i o n  No. 1005,  1966 s e s s i o n ,  d i r e c t s  t h e  
L e g i s l a t i v e  C o u n c i l  t o  a p p o i n t  a committee " t o  s t u d y  t h e  s u b j e c t  of 
t h e  s e n t e n c i n g  of  o f f e n d e r s  i n  a l l  i t s  phases ,  w i t h  p a r t i c u l a r  
emphasis  on t h e  i n d e t e r m i n a t e  s e n t e n c i n g  of  such  of f e n d e r s .  It The 
r e p o r t  of  t h i s  committee i s  t o  be  s u b m i t t e d  t o  t h e  f i r s t  r e g u l a r  
s e s s i o n  of  t h e  4 6 t h  G e n e r a l  Assembly and i s  t o  be  accompanied "by t h e  
n e c e s s a r y  d r a f t s  of  amendments t o  s t a t u t o r y  law t o  e f f e c t u a t e  t h e  
recommendations of  t h e  committee." 

The s e n t e n c i n g  o f  o f f e n d e r s  i n - C o l o r a d o  h a s  been t h e  s u b j e c t  
of  c o n s i d e r a t i o n  by t h r e e  d i f f e r e n t  C o u n c i l  commit tees  s i n c e  1961  --
t h e  c r i m i n a l  code  committee i n  1961-62, t h e  s t a t e  i n s t i t u t i o n s  com-
mittee i n  1963-64, and t h e  o r g a n i z a t i o n  o f  s t a t e  government committee 
i n  1965. A s  a r e s u l t ,  a r a t h e r  s u b s t a n t i a l  amount o f  i n f o r m a t i o n  h a s  
been deve loped ,  much of  which p r o v i d e s  t h e  b a s i c  m a t e r i a l  f o r  t h e  
i n f o r m a t i o n  i n  t h i s  memorandum. 

Summary o f  Committee Recommendations 

None of t h e  s t u d i e s  made by t h e s e  t h r e e  commit tees  r e s u l t e d  
i n  s p e c i f i c  recommendations f o r  s t a t u t o r y  changes  i n  t h e  s e n t e n c i n g  
p rocess .  I n s t e a d ,  e a c h  i n d i c a t e d  t h e  n e c e s s i t y  f o r  a d d i t i o n a l  commit- 
t e e  c o n s i d e r a t i o n .  

1961-62 C r i m i n a l  Code Committee 

T h i s  commit tee  r e p o r t e d  t h a t  I t the s u b j e c t  of  s e n t e n c i n g  i s  an  
e x t r e m e l y  complex one ,  e s p e c i a l l y  when c o n s i d e r e d  w i t h i n  t h e  c o n t e x t  
of t h e  t o t a l  c o r r e c t i o n a l  p r o c e s s .  F u r t h e r ,  it i s  d i f f i c u l t  t o  recom-
mend s p e c i f i c  changes  i n  s e n t e n c i n g  u n t i l  t h e  e n t i r e  c r i m i n a l  code 
h a s  been reviewed and r e v i s e d  a s  needed." The committee t h e r e f o r e  d i d  
n o t  make any s p e c i f i c  recommendations on t h e  s e n t e n c i n g  of c r i m i n a l  
o f f e n d e r s .  The members of t h e  committee were of t h e  o p i n i o n ,  however,. 
t h a t  i f  any change were t o  be made i n  s e n t e n c i n g  p r o c e d u r e s  i n  Colo- 
r a d o ,  one  of t h e  f o l l o w i n g  t h r e e  a l t e r n a t i v e s  s h o u l d  be used:  

1. S e t  s e n t e n c e  by s t a t u t e  -- E i t h e r  t h e  maximum and minimum 
s e n t e n c e s  would be se t  by s t a t u t e  o r  t h e  maximum would be  se t  by 
s t a t u t e  and t h e  c o u r t  c o u l d  impose a  minimum s e n t e n c e  n o t  t o  exceed 



o n e - t h i r d  o f  t h e  maximum. ItGood timet1 e a r n e d  would a p p l y  o n l y  a g a i n s t  
t h e  maximum s e n t e n c e .  

The p a r o l e  board  would have t h e  a u t h o r i t y  t o  r ev iew and r e -
l e a s e  an  o f f e n d e r  a f t e r  one-ha l f  of t h e  minimum s e n t e n c e  had been 
se rved .  O f f e n d e r s  n o t  p a r o l e d  p r i o r  t o  t h e  e x p i r a t i o n  of t h e i r  maxi- 
mum s e n t e n c e ,  less t h e i r  good time a l lowance ,  would be r e l e a s e d  under  
p a r o l e  s u p e r v i s i o n ,  w i t h  t h i s  s u p e r v i s i o n  t o  c o n t i n u e  u n t i l  t h e  d a t e s  
t h e i r  maximum s e n t e n c e  e x p i r e .  O t h e r  o f f e n d e r s  who a r e  r e l e a s e d  on 
r e g u l a r  p a r o l e  c o u l d  be k e p t  under  s u p e r v i s i o n  u n t i l  e x p i r a t i o n  of 
t h e i r  maximum s e n t e n c e s  o r  t h e y  c o u l d  be r e l e a s e d  s o o n e r  by t h e  p a r o l e  
board.  

2. P r o v i d e  c o u r t  w i t h  s e n t e n c i n q  o p t i o n s  -- Under t h i s  a l -  
t e r n a t i v e ,  i n  s e n t e n c i n g  a n  o f f e n d e r  t h e  c o u r t  c o u l d  choose from 
v a r i o u s  o p t i o n s :  

A -- The c o u r t  c o u l d  d e s i g n a t e  t h e  l e n g t h  of s e n t e n c e  w i t h i n  
t h e  maximum p r e s c r i b e d  by s t a t u t e  and a l s o  t h e  minimum term which 
must be s e r v e d  b e f o r e  an  o f f e n d e r  would become e l i g i b l e  f o r  p a r o l e ,  
which term may be less t h a n  b u t  c o u l d  n o t  be  more t h a n  o n e - t h i r d  of  
t h e  maximum s e n t e n c e  imposed; 

B -- The c o u r t  c o u l d  set  t h e  maximum s e n t e n c e  a s  p r e s c r i b e d  
by s t a t u t e ,  s p e c i f y i n g  t h a t  t h e  o f f e n d e r  would become e l i g i b l e  f o r  
p a r o l e  a t  such  time a s  may be de te rmined  by t h e  p a r o l e  board;  o r  

C -- The c o u r t  c o u l d  commit t h e  o f f e n d e r  t o  t h e  Department of 
I n s t i t u t i o n s  f o r  e x t e n s i v e  s t u d y  and e v a l u a t i o n .  Under t h i s  approach,  
it would be assumed t h a t  t h e  maximum s t a t u t o r y  s e n t e n c e  had been 
imposed, pending t h e  r e s u l t s  of  t h e  d e p a r t m e n t ' s  s t u d y  and e v a l u a t i o n ,  
which would be f u r n i s h e d  t h e  commit t ing  c o u r t  w i t h i n  t h r e e  months 
u n l e s s  t h e  c o u r t  g r a n t e d  a d d i t i o n a l  time f o r  t h i s  s t u d y  and e v a l u a t i o n .  

After t h e  c o u r t  r e c e i v e s  t h e  d e p a r t m e n t ' s  r e p o r t  and recommend- 
a t i o n s ,  it may do one of t h e  f o l l o w i n g :  p l a c e  a n  o f f e n d e r  on proba- 
t i o n ;  a f f i r m  t h e  s e n t e n c e  a l r e a d y  set and l e t  t h e  p a r o l e  board  de te rmine  
t h e  d a t e  of  p a r o l e  e l i g i b i l i t y ;  a f f i r m  t h e  maximum s e n t e n c e  and set a 
minimum s e n t e n c e  n o t  exceed ing  o n e - t h i r d  of  t h e  maximum; o r  r e d u c e  t h e  
s e n t e n c e  a l r e a d y  imposed and set  a d a t e  f o r  p a r o l e  e l i g i b i l i t y  n o t  
exceed ing  o n e - t h i r d  o f  t h e  maximum s e n t e n c e .  

( u n d e r  e i t h e r  a l t e r n a t i v e  1 o r  2 t h e  c o u r t  c o u l d  a l s o  p l a c e  a n  
o f f e n d e r  on p r o b a t i o n  o r  commit him t o  t h e  s t a t e  r e f o r m a t o r y .  ) 

3. Adopt t h e  Model P e n a l  Code p r o v i s i o n s  -- Under t h e  Model 
P e n a l  Code, a l l  c r i m e s  would be  c l a s s i f i e d  i n t o  s e v e r a l  g rades :  
f e l o n i e s  of t h e  f i r s t  d e g r e e ,  second d e g r e e ,  and t h i r d  d e g r e e ;  misde- 
meanors; and p e t t y  misdemeanors. The c o u r t  would e s t a b l i s h  t h e  minimum 
and maximum terms w i t h i n  t h e  l i m i t s  s p e c i f i e d  f o r  t h e  grade of crime 
w i t h i n  which t h e  o f f e n s e  f a l l s .  These  l i m i t s  would be g r e a t e r  f o r  
p e r s i s t e n t  o f f e n d e r s ,  p r o f e s s i o n a l  c r i m i n a l s ,  and dangerous  menta l ly -  
abnormal pe r sons .  The c o u r t  would b e  p r e v e n t e d  f rom imposing what i n  
e f f e c t  would be  a  f i x e d  s e n t e n c e  by t h e  r e q u i r e m e n t  t h a t  t h e  minimum 
s e n t e n c e  cou ld  n o t  be  more t h a n  one-hal f  of t h e  maximum. The p a r o l e  



board  would d e t e r m i n e  t h e  d a t e  of  p a r o l e  r e l e a s e  a f t e r  t h e  minimum 
s e n t e n c e ,  less  any good time a l l o w a n c e ,  had been served. '  

1963-64 S t a t e  I n s t i t u t i o n s  Committee 

During t h e  c o u r s e  o f  t h e  commi t t ee ' s  s t u d y ,  it was sugges ted
t h a t  pe rhaps  t h e  s t a t e  shou ld  e s t a b l i s h  a  f u l l - t i m e  p a r o l e  board  t o  
hand le  b o t h  j u v e n i l e  and a d u l t  p a r o l e e s  i n  p l a c e  of  t h e  two p a r t - t i m e  
boards  used  by t h e  s t a t e  a t  t h e  p r e s e n t  time. The committee pursued 
t h i s  m a t t e r  w i t h  r e p r e s e n t a t i v e s  of b o t h  t h e  a d u l t  and j u v e n i l e  p a r o l e  
b o a r d s ,  i n c l u d i n g  a  r ev iew of  p r a c t i c e s  i n  o t h e r  s t a t e s .  The r e p r e -  
s e n t a t i v e s  of t h e s e  two b o a r d s  a g r e e d  t h a t  t h e  concep t  of  a f u l l - t i m e  
p a r o l e  board  may need t o  be  developed e v e n t u a l l y  i n  Colorado,  b u t  
s e p a r a t e  b o a r d s  a r e  n e c e s s a r y  f o r  j u v e n i l e  and a d u l t  c a s e s  and it 
would be p r e f e r a b l e  t o  c o n t i n u e  w i t h  p a r t - t i m e  b o a r d s  i n  t h i s  s t a t e ,  
a t  l e a s b f o r  t h e  time being.  The committee made no s p e c i f i c  recom- 
mendation on t h i s  p o i n t .  
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I n  rev iewing  t h e  q u e s t i o n  of  s t a t u t o r y  i m p o s i t i o n s  on t h e  
Governor ' s  time, t h e  committee c o n s i d e r e d  t h e  ass ignment  of  t h e  
Governor a s  a  member of  t h e  S t a t e  Board o f  P a r o l e .  A s  p a r t  o f  t h i s  
c o n s i d e r a t i o n ,  t h e  members reviewed t h e  workload o f  t h e  members of  
t h i s  board ,  i t s  i n c r e a s e  i n  r e c e n t  y e a r s ,  and t h e y  e x p r e s s e d  i n t e r e s t  
i n  p u r s u i n g  t h e  f e a s i b i l i t y  and a d v i s a b i l i t y  o f  e s t a b l i s h i n g  a f u l l -
time a d u l t  p a r o l e  board  d u r i n g  1966. No f o r m a l  committee a c t i o n  was 
t a k e n  on t h i s  q u e s t i o n ,  however, and t h e  members o f  t h i s  committee 
p robab ly  w i l l  t a k e  no a c t i o n  i n  view of t h e  s p e c i f i c  s t u d y  d i r e c t i v e  
on  s e n t e n c i n g  made i n  t h e  1966 s e s s i o n .  

S e n t e n c i n q  of C r i m i n a l  O f f e n d e r s  

The t h e o r y  u n d e r l y i n g  t h e  s e n t e n c i n g  of c r i m i n a l  o f f e n d e r s  i n  
t h i s  c o u n t r y  h a s  undergone v a r i o u s  changes  o v e r  t h e  y e a r s .  During t h e  
c o l o n i a l  p e r i o d  and f o r  a t  l e a s t  t h e  f i r s t  100 y e a r s  of  o u r  n a t i o n ' s  
h i s t o r y ,  punishment was c o n s i d e r e d  t h e  major  r e a s o n  f o r  imprisonment.  
Imprisonment a s  a  means of punishment ,  it was f e l t ,  would a c t  a s  a  
d e t e r r e n t  t o  t h e  i n c a r c e r a t e d  c r i m i n a l  w i t h  r e s p e c t  t o  h i s  f u t u r e  
a c t i o n s  and t o  o t h e r s  who would be less l i k e l y  t o  commit o f f e n s e s  
because  o f  t h e  f e a r  of  s i m i l a r  r e t r i b u t i o n .  Consequen t ly ,  t h e  concep t  
of  r e h a b i l i t a t i o n  of c r i m i n a l  o f f e n d e r s  d i d  n o t  p l a y  a n  i m p o r t a n t
r o l e  i n  p e n a l  programs and i n s t i t u t i o n s  d u r i n g  t h i s  p e r i o d .  

While t h e  c o n c e p t  o f  punishment  a s  a  p r e v e n t i v e  measure i s  
s t i l l  an  i m p o r t a n t  f a c t o r  i n  t h e  s e n t e n c i n g  of  c r i m i n a l  o f f e n d e r s  t o -  
day ,  modern penology i s  based  on t h e  premise  t h a t  i n s t i t u t i o n a l  
conf inement  shou ld  s e r v e  two p u r p o s e s  -- t h e  p r o t e c t i o n  o f  s o c i e t y  
and t h e  r e h a b i l i t a t i o n  o f  t h e  o f f e n d e r .  Moreover, t h e  second purpose  
canno t  be  s t r e s s e d  t o  t h e  d e t r i m e n t  o f  t h e  f i r s t  s o  t h a t  b o t h  proba- 
t i o n  and p a r o l e  s h o u l d  be j u d i c i o u s l y  g r a n t e d  and competen t ly  super -  
v i s e d .  



The a d o p t i o n  of a s s e s s i n g  minimum and maximum s e n t e n c e s  imple- 
ments t h e  approach  t o  penology t h a t  i n c o r p o r a t e s  t h e  p r i n c i p l e  of 
p r o t e c t i n g  s o c i e t y  w i t h  t h e  p r i n c i p l e  o f  r e h a b i l i t a t i n g  t h e  o f f e n d e r .  
T h i s  sys tem p r o v i d e s  a f l e x i b l e  s e n t e n c e  p e r i o d  w i t h i n  which an  
o f f e n d e r  may be r e l e a s e d ,  depending on h i s  b e h a v i o r  and p r o s p e c t s  f o r  
t h e  f u t u r e ,  and a t  t h e  same time t h e  l e n g t h  o f  t h e  minimum and maxi- 
mum s e n t e n c e s  r e f l e c t  t h e  punishment a s p e c t  s i n c e  t h e s e  may be  s e t  
a c c o r d i n g  t o  t h e  s e v e r i t y  of  t h e  crime, i.e., Itmaking t h e  punishment 
f i t  t h e  cr ime."  

The major  problem w i t h  r e s p e c t  t o  s e n t e n c i n g  a p p e a r s  t o  e x i s t  
i n  making t h e s e  v a r i o u s  purposes  of  imprisonment compat ib le .  While 
v iews on t h e s e  purposes  have g e n e r a l l y  changed,  t h e  c o n c e p t s  of punish-
ment,  r e t r i b u t i o n ,  and d e t e r r e n c e  a r e  s t i l l  c i t e d  a s  t h e  e s s e n t i a l  
r e a s o n s  f o r  conf inement .  To a c e r t a i n  e x t e n t ,  t h e s e  t h r e e  purposes  of 
conf inement  a r e  n o t  n e c e s s a r i l y  i n c o m p a t i b l e  w i t h  r e h a b i l i t a t i o n ,  b u t  
a c c o r d i n g  t o  many c o r r e c t i o n a l  a u t h o r i t i e s ,  t h e i r  emphasis  d i m i n i s h e s ,  
i f  n o t  removes e n t i r e l y ,  t h e  p o s s i b i l i t y  of d e v e l o p i n g  p r o d u c t i v e  
r e h a b i l i t a t i o n  programs. They a r g u e  t h a t  such programs of r e h a b i l i t a -  
t i o n ,  even w i t h  t h e i r  p r e s e n t  l i m i t a t i o n s ,  o f f e r  t h e  b e s t  p r o s p e c t  
f o r  t h e  p r o t e c t i o n  and s a f e t y  of  s o c i e t y  and f o r  t h e  o f f e n d e r  t o  become 
a u s e f u l  c i t i z e n .  On t h e  o t h e r  hand,  law enforcement  o f f i c i a l s  
g e n e r a l l y  have p l a c e d  c o n s i d e r a b l e  emphasis  on t h e  c o n c e p t s  of  punish-
ment and d e t e r r e n c e ,  and t h e y  have been j o i n e d  i n  t h i s  p o i n t  of view 
by many c i t i z e n s  who have been t h e  v i c t i m s  of c r i m i n a l  a c t s .  

So f a r  a s  t h e  p r e s e n t  s i t u a t i o n  i s  concerned ,  t h e r e  a p p e a r s  t o  
be  no s t a t e  o r  o t h e r  j u r i s d i c t i o n  whose c o r r e c t i o n a l  programs embody 
a l l  a s p e c t s  of  t h e  r e h a b i l i t a t i o n  approach  t o  penology t o  t h e  exc lu -  
s i o n  of  o t h e r  c o n c e p t s .  It can b e  and h a s  been a rgued  t h a t  u n t i l  much 
more i s  known abou t  man and h i s  r e a c t i o n  t o  h i s  envi ronment ,  s o c i e t y  
i s  b e s t  s e r v e d  t h r o u g h  t h e  c o n t i n u e d  r e l i a n c e  on t h e  o l d e r ,  e s t a b l i s h e d  
c o n c e p t s  of i n c a r c e r a t i o n ,  a l t h o u g h  t h e s e  c o n c e p t s  a r e  be ing  q u e s t i o n e d  
more and more. 

D i f f e r e n t  Approaches t o  S e n t e n c i n q  

I n  t h e  b r o a d e s t  s e n s e ,  i n d e t e r m i n a t e  s e n t e n c i n g  may be d e f i n e d  
a s  any method of  s e n t e n c i n g  t h a t  i n c l u d e s  a f l e x i b l e  r a t h e r  t h a n  a 
f i x e d  p e r i o d  f o r  imprisonment.  T h i s  d e f i n i t i o n  a p p l i e s  r e g a r d l e s s  of 
whe the r  s e n t e n c i n g  i s  a j u d i c i a l  p r e r o g a t i v e ,  i s  set  by s t a t u t e ,  o r  
i s  t h e  r e s p o n s i b i l i t y  o f  a p a r o l e  board o r  s i m i l a r  a u t h o r i t y .  

While t h i s  broad d e f i n i t i o n  of  i n d e t e r m i n a t e  s e n t e n c i n g  en- 
compasses a t  l e a s t  some p a r t  of t h e  p e n a l  codes  of more t h a n  two- 
t h i r d s  of t h e  s t a t e s ,  i n c l u d i n g  Colorado,  a  more r e s t r i c t e d  d e f i n i t i o n  
would a p p l y  t o  r e l a t i v e l y  few o f  t h e  s t a t e s .  Advocates of s e n t e n c i n g  
re fo rm u s u a l l y  r e f e r  t o  i n d e t e r m i n a t e  s e n t e n c i n g  a s  a  system i n  which 
j u d i c i a l  a u t h o r i t y  and r e s p o n s i b i l i t y  e x t e n d  o n l y  t o  t h e  f i n d i n g  of 
g u i l t  -- t h e  d e t e r m i n a t i o n  of  a c t u a l  s e n t e n c e  i s  t h e  r e s p o n s i b i l i t y  
of t h e  p a r o l e  board  o r  some s i m i l a r l y - c o n s t i t u t e d  commission and t h e  
c o u r t s  o n l y  may impose t h e  s t a t u t o r y  l i m i t s  i n  p a s s i n g  s e n t e n c e .  T h a t  
i s ,  f o r  example, t h e  c o u r t s  might  impose t h e  maximum p e n a l t y  p rov ided  
by law w i t h  t h e  p a r o l e  a u t h o r i t y  d e t e r m i n i n g  t h e  minimum p e r i o d  f o r  
imprisonment.  



Some advocates  of a narrowly-defined inde te rmina te  sen tenc ing  
program b e l i e v e  i n  a  f l e x i b l e  s en t enc ing  s t r u c t u r e  t h a t  i nc ludes  an 
immediate p a r o l e  i n  c a s e s  where t h i s  prompt r e l e a s e  appears  j u s t i f i e d  
and l i k e w i s e  pe rmi t s  d e t e n t i o n  f o r  t h e  l i f e  of t h e  convic ted  person 
where t h i s  seems c a l l e d  f o r ,  bo th  of which d e c i s i o n s  would be reached 
wi thout  regard  t o  t h e  p a r t i c u l a r  crime f o r  which an o f f e n d e r  had been 
convic ted .  This  approach assumes t h a t  knowledge of human behavior  has  
advanced t o  t h e  s t a g e  where l e g a l  sa feguards  a r e  unnecessary because 
t h e  v e s t i n g  of t h i s  power i n  a  p a r o l e  board o r  s i m i l a r  group would no t  
r e s u l t  i n  t h e  board e x e r c i s i n g  t h i s  power a r b i t r a r i l y  o r  cap r i c ious ly .  
T h i s  method of sen tenc ing  a c t u a l l y  p rov ides  an i n d e f i n i t e  s en t ence  
r a t h e r  than  an inde te rmina te  one and i s  s i m i l a r  t o  t h e  pena l ty  provided 
i n  Colorado 's  sex o f f e n d e r  law. I n  t h i s  connect ion,  t h e  American 
C o r r e c t i o n a l  Assoc i a t i on  has  s t a t e d :  

"...The on ly  form of s en t enc ing  which would p l ace  f u l l  d i s c r e -  
t i o n  w i t h  t h e  p a r o l e  board t o  s e l e c t  and t o  r e l e a s e  p r i s o n e r s  on 
pa ro l e  a t  t h e  t ime they  a r e  most ready f o r  r e l e a s e  and t o  r e t a i n  i n  
confinement a s  long a s  necessary  t h o s e  who a r e  no t  ready f o r  r e l e a s e  
would be an inde te rmina te  sen tence  of one day t o  l i f e  f o r  every o f f e n s e  
f o r  which a  p r i s o n  sen tence  could be given.  I n  a  model c o r r e c t i o n a l  
system wi th  a l l  t h e  necessary  d i a g n o s t i c  and t r ea tmen t  r e sou rces  w i th in  
t h e  i n s t i t u t i o n  t o  p repare  p r i s o n e r s  f o r  r e l e a s e ,  w i th  a  p r o f e s s i o n a l
board of p a r o l e  t o  determine t h e  optimum t ime f o r  r e l e a s e ,  and w i t h  
s u f f i c i e n t  t r a i n e d  p a r o l e  s t a f f  t o  g i v e  supe rv i s ion ,  t h e  complete 
inde te rmina te  sen tence  law would be workable and p r a c t i c a l .  However, 
t o  p l ace  t h e  power of l i f e  s en t ence  o v e r  a l l  p r i s o n e r s  w i t h  pa ro l e  
board members who were no t  appoin ted  f o r  t h e i r  p r o f e s s i o n a l  knowledge 
and competence, t o  permit  l i f e l o n g  confinement wi thout  l e g a l  s a f e -  
guards  i n  i n s t i t u t i o n s  wi thout  s u f f i c i e n t  s t a f f  o r  f a c i l i t i e s  f o r  
e f f e c t i v e  t r ea tmen t  would be u n t h i n k a b l e e W l  

Sentencinq i n  Colorado 

Colorado provides  f o r  a  r a t h e r  l oose  form of inde te rmina te  
s en t enc ing  f o r  convic ted  f e l o n s  -- r a t h e r  t han  a  f i x e d  sen tence ,  an 
o f f e n d e r  i s  given a  maximum and minimum sen tence  by t h e  judge which 
must be w i t h i n  t h e  maximum and minimum limits conta ined  i n  t h e  s t a t -
u t e s .2  An o f f e n d e r  sentenced t o  t h e  s t a t e  p e n i t e n t i a r y  must s e r v e  h i s  
minimum sen tence ,  l e s s  s t a t u t o r y  good time, be fo re  he i s  e l i g i b l e  f o r  
paro le .  ( s t a t u t o r y  good time i s  r ece ived  f o r  good behavior  and work 
performance whi le  i n  t h e  p e n i t e n t i a r y . )  I f  an  o f f e n d e r  i s  sentenced 
t o  t h e  s t a t e  re formatory ,  he r e c e i v e s  an i n d e f i n i t e  sen tence ,  w i th  no 
minimum o r  maximum being s e t ,  b u t  t h e  o f f e n d e r  cannot  be i n c a r c e r a t e d  
f o r  a  per iod  longe r  than t h e  maximum s e t  by s t a t u t e  f o r  confinement i n  

1. 	 Manual of C o r r e c t i o n a l  S t anda rds ,  American C o r r e c t i o n a l  Associ- 

a t i o n ,  1959, p. 535. 


2. 	 Some s t a t u t e s  provide on ly  f o r  a  s en t ence  of no t  more than  a  
c e r t a i n  number of years .  However, t h e  supreme c o u r t  has  r u l e d  
t h a t  t h e  judge must a l s o  s e t  a  minimum time f o r  imprisonmente 



t h e  p e n i t e n t i a r y  f o r  t h e  crime f o r  which he had been convicted.  Thus,
t h e  o f f e n d e r  sentenced t o  t h e  re formatory  may be r e l e a s e d  a t  any time 
w i t h i n  t h e  s t a t u t o r y  maximum a t  t h e  d i s c r e t i o n  of t h e  pa ro l e  board,  
a l though  u s u a l l y  s i x  months must be served be fo re  t h e  pa ro l e  board 
even cons ide r s  t h e  case .  

S e v e r a l  impediments t o  t h e  succe$sfu l  func t ion ing  of t h e  
sen tenc ing  process  i n  Colorado have been i d e n t i f i e d  by a  number of 
judges ,  lawyers ,  and c o r r e c t i o n a l  o f f i c i a l s .  Some of t h e s e  impedi- 
ments r e s u l t  from sen tenc ing  p r a c t i c e s  w i t h i n  t h e  s t a t u t o r y  l i m i t s  and 
o t h e r s  appear  t o  be i n h e r e n t  i n  t h e  system i t s e l f .  These impediments 
i nc lude  sen tenc ing  d i s p a r i t i e s ,  t he  r e l a t i o n s h i p  between minimum and 
maximum sen tences  imposed, r i g i d  good time allowance p rov i s ions  i n  t h e  
law, and o t h e r  e f f e c t s  of t h e  p r e s e n t  sentencing-and-parole  program. 

Sentencinq D i s p a r i t i e s .  One problem of g r e a t  concern t o  cor-
r e c t i o n a l  o f f i c i a l s  i s  t h e  d i s p a r i t y  i n  s en t ences  of p r i son  inmates 
convic ted  of s i m i l a r  cr imes committed under s i m i l a r  c i rcumstances .  In  
t h i s  connect ion,  i n  1961 Harry C. T i n s l e y ,  t hen  warden of t h e  s t a t e  
p e n i t e n t i a r y  a t  Canon C i t y  and now c h i e f  o f  c o r r e c t i o n s  f o r  t h e  s t a t e ,  
wrote: 

"It i s  obvious  t h a t  i n  t h e  popula t ion  of o v e r  s i x t e e n  hundred 
i n  t h e  Colorado S t a t e  P e n i t e n t i a r y ,  go in  t h e r e  pursuant  t o  sen tences  
imposed i n  seventeen s e p a r a t e  j u d i c i a l  d  1str ic ts ,  t h e r e  i s  a g r e a t  
d i s p a r i t y  i n  t h e  s en t ences  of p r i s o n e r s  who have been sentenced f o r  
s i m i l a r  cr imes committed under r a t h e r  s i m i l a r  c i rcumstances .  The 
p r i s o n e r s  a t  t h e  p e n i t e n t i a r y  work c l o s e l y  t o g e t h e r ,  a r e  c e l l e d  
c l o s e l y  t o g e t h e r ,  t a k e  t h e i r  r e c r e a t i o n  i n  t h e  same p l a c e s ,  do t h e  same 
t h i n g s  every  day and,  i n  g e n e r a l ,  receive t h e  same g e n e r a l  t ype  of 
t rea tment .  Those persons  who have r ece ived  s e v e r e  s en t ences  a r e  thrown 
i n  d a i l y  c o n t a c t  w i th  t h o s e  who have r ece ived  more l e n i e n t  sen tences  
f o r  what may be t h e  same crime committed under s i m i l a r  c i rcumstances  
by t h o s e  w i th  much t h e  same i n d i v i d u a l  backgrounds. The person who 
has r ece ived  t h e  l i g h t  sen tence  g e n e r a l l y  f e e l s  f o r t u n a t e ,  bu t  a l s o  he 
may t h i n k  t h a t  h i s  sen tence  was no t  so long  b u t  what he can a f f o r d  t o  
have ano the r  t r y  a t  h i s  c r i m i n a l  a c t i v i t i e s .  On t h e  o t h e r  hand, t h e  
i n d i v i d u a l  who has  rece ived  t h e  l o n g e r  s en t ence  i s  unders tandably
embi t te red  toward s o c i e t y  i n  g e n e r a l  and toward a u t h o r i t y  i n  pa r t i cu -  
l a r .  T h i s  n a t u r a l  f e e l i n g  may be heightened when he f i n d s  h i s  s h o r t -  
term f e l l o w  p r i s o n e r s  back aga in  i n  p r i son  f o r  c r imes  committed a f t e r  
t h e i r  r e l e a s e ,  w h i l e  he himself  i s  s t i l l  s e r v i n g  h i s  o r i g i n a l  long 
sentence.  T h i s  makes it extremely d i f f i c u l t  t o  e f f e c t  any p o s i t i v e  
change f o r  t h e  b e t t e r  i n  t h i s  p r i s o n e r ' s  makeup du r ing  t h e  t ime he i s  
i n  t h e  i n s t i t u t i o n ;  f o r  whether o r  n o t  t h e r e  has  been an a c t u a l  in-  
j u s t i c e ,  he himself  i s  convinced t h a t  he has  r ece ived  u n f a i r  t rea tment .  
Often t h i s  conv ic t ion  makes it imposs ib le  t o  produce any p o s i t i v e  o r  
c o r r e c t i v e  change i n  him du r ing  h i s  s t a y  a t  t h e  p e n i t e n t i a r y .  Because 
h i s  minimum sen tence  i s  n e a r  h i s  maximum sen tence ,  he l eaves  t h e  
i n s t i t u t i o n  wi th  a comparat ively  s h o r t  per iod of p a r o l e  which he ,  
probably,  can and w i l l  do i n  a  s a t i s f a c t o r y  manner. But he o f t e n  
f e e l s  t h a t  he must g e t  h i s  revenge a g a i n s t  s o c i e t y  f o r  being u n f a i r  
t o  him. T h i s ,  no doubt ,  i s  unsound th ink ing ,  bu t  it i s  t o  be remem-
bered t h a t  t h o s e  who popula te  o u r  c o r r e c t i o n a l  i n s t i t u t i o n s  a r e  no t  



h e r e  because  t h e y  have done sound and c o n s t r u c t i v e  t h i n k i n g  i n  t h e i r  
p a s t  l i v e s . " 3  

R e l a t i o n s h i p  Between Minimum and Maximum Sen tences .  One 
r e a s o n  whv a n  i n d e t e r m i n a t e  s e n t e n c e  i s  f e l t  t o  be  more s a t i s f a c t o r y  
t h a n  one  bf a se t  number o f  y e a r s  i s  t h a t  t h e  f l e x i b i l i t y  p rov ided  by 
a  minimum and a  maximum s e n t e n c e  o f f e r s  a  g r e a t e r  p r o b a b i l i t y  t h a t  a n  
o f f e n d e r  may b e  r e l e a s e d  a t  t h e  t i m e  when he  i s  b e s t  a b l e  t o  make a 
s u c c e s s f u l  r e t u r n  t o  s o c i e t y .  I n  a d d i t i o n ,  s o c i e t y  i s  f u r t h e r  pro- 
t e c t e d  under  a  sys tem of i n d e t e r m i n a t e  s e n t e n c i n g  because  t h e  o f f e n d e r  
i s  p laced  under  p a r o l e  s u p e r v i s i o n  u n t i l  t h e  e x p i r a t i o n  of h i s  maximum 
s e n t e n c e .  On t h e  o t h e r  hand, w i t h  a  s e n t e n c e  of a f i x e d  d u r a t i o n ,  it 
i s  assumed t h a t  an  o f f e n d e r ' s  d e b t  t o  s o c i e t y  i s  p a i d  upon comple t ion  
of t h e  s e n t e n c e  and he  i s  f r e e  t o  do a s  h e  wishes .  

These  p o t e n t i a l  a d v a n t a g e s  o f  i n d e t e r m i n a t e  s e n t e n c i n g  may be 
nega ted  i n  two ways: ( 1 )  by t h e  i m p o s i t i o n  of s e n t e n c e s  w i t h  t h e  
minimum and maximum d a t e s  set s o  c l o s e  t o g e t h e r  t h a t  t h e  e f f e c t  i s  t h e  
same a s  if a d e t e r m i n a t e  s e n t e n c e  had been imposed, e .g. ,  n i n e  y e a r s  
and 11 months t o  t e n  y e a r s ,  o r  f o u r  y e a r s  and s i x  months t o  f i v e  
y e a r s ;  and ( 2 )  by t h e  u s e  of s t a t u t o r y  good time a l lowances  t o  de- 
c r e a s e  t h e  minimum s e n t e n c e  which must be  se rved .  

So f a r  a s  t h e  f i r s t  n e g a t i v e  a c t i o n  i s  concerned,  a n  examina- 
t i o n  of t h e  p e n i t e n t i a r y ' s  a n n u a l  s t a t i s t i c a l  r e p o r t  f o r  f i s c a l  
y e a r  1961  shows t h a t  a l m o s t  t e n  p e r  c e n t  of  t h e  o f f e n d e r s  c o n f i n e d  i n  
t h a t  i n s t i t u t i o n  a s  o f  June  30, 1961, r e c e i v e d  s e n t e n c e s  i n  which t h e  
maximum and minimum s e n t e n c e s  were set  s o  c l o s e  t o g e t h e r  t h a t  t h e i r  
s e n t e n c e s  were n o t  a c t u a l l y  i n d e t e r m i n a t e .  S l i g h t l y  more t h a n  one- 
t h i r d  of  t h e  inmates  c o n f i n e d  i n  t h e  p e n i t e n t i a r y  a s  of  J u n e  30, 1961, 
r e c e i v e d  s e n t e n c e s  i n  which t h e  minimum s e n t e n c e  was more t h a n  one- 
h a l f  t h e  maximum s e n t e n c e .  

Good Time Allowances. Under t h e  p r o v i s i o n s  o f  S e c t i o n  105-4-4, 
C.R.S. 1963,  "every  c o n v i c t  who i s ,  o r  may b e  i m p r i s o n e d ' i n  t h e  
p e n i t e n t i a r y ,  and who s h a l l  have performed f a i t h f u l l y ,  and a l l  who 
s h a l l  h e r e a f t e r  per form f a i t h f u l l y ,  t h e  d u t i e s  a s s i g n e d  t o  him d u r i n g  
h i s  imprisonment t h e r e i n ,  s h a l l  be  e n t i t l e d  t o  a  d e d u c t i o n  from t h e  
t i m e  of h i s  s e n t e n c e  f o r  t h e  r e s p e c t i v e  y e a r s  t h e r e o f ,  and propor-  
t i o n a t e l y  f o r  any p a r t  of  a y e a r ,  when t h e r e  s h a l l  be a f r a c t i o n a l  
p a r t  of a  y e a r  i n  t h e  s e n t e n c e :  F o r  t h e  f i r s t  y e a r ,  one  month; f o r  
t h e  second y e a r ,  two months; f o r  t h e  t h i r d  y e a r ,  t h r e e  months; f o r  t h e  
f o u r t h  y e a r ,  f o u r  months; f o r  t h e  f i f t h  y e a r ,  f i v e  months; f o r  t h e  
s i x t h  and each  succed ing  y e a r ,  s i x  months." I n  a d d i t i o n ,  S e c t i o n  
105-4-5, C.R.S. 1963, a u t h o r i z e s  g r a n t i n g  t r u s t y  p r i s o n e r s  ngood t i m e  
i n  a d d i t i o n  t o  t h a t  a l lowed  by law a s  t h e  depar tment  of  i n s t i t u t i o n s  
may o r d e r ,  n o t  t o  exceed t e n  d a y s  i n  any one  c a l e n d a r  month. ...1) 

The f i g u r e s  i n  T a b l e  I d e m o n s t r a t e  t h e  e f f e c t  of  "good timen a l low-
a n c e s  on minimum s e n t e n c e s  imposed by t h e  c o u r t .  

3. 	 Harry C. T i n s l e y ,  " I n d e t e r m i n a t e  S e n t e n c i n g  of C r i m i n a l s , "  Rock 
Mountain Law Review, Volume 33, Number 4 ,  J u n e  1961, pp. 53z--543. 



TABLE I 

EFFECT OF GOOD T I M  OPJ M I N I M U M  CWRT-IMPOSED 
TERM OF PBN1TE#TIARY SENTENCE 

Minimum Court-imposed Minimum Time Required 
T e n  o f  Sentence to  Sezve Sentences 

Xears h n t h q  Days 

For each a d d i t i o n a l  year o f  sentence ,  add 5 months and 
7 days t o  minimum required time to s erve .  

a .  	 Minimum court-imposed term o f  sentence  minus s ta tu tory  and 
t r u s t y  good t i m e .  

Source: D iv i s i on  of Adult Parole .  



S t a t u t o r y  good-time al lowances  a r e  designed t o  reward p r i son  
inmates f o r  good behavior  whi le  they  a r e  i n  t h e  i n s t i t u t i o n .  A s  may 
be noted from t h e  f i g u r e s  i n  Table  I, t h e  s u b t r a c t i o n  of good t ime 
allowances from t h e  minimum sentence  cons iderab ly  advances t h e  d a t e  
when an o f f ende r  becomes e l i g i b l e  f o r  pa ro le .  I n  t h i s  connect ion,  
however, t h e r e  i s  n o t  n e c e s s a r i l y  any c o r r e l a t i o n  between good be- 
hav io r  dur ing  confinement and an  o f f e n d e r ' s  r e a d i n e s s  t o  r e t u r n  t o  
soc i e ty .  

While t h e  p a r o l e  board has t h e  a u t h o r i t y  t o  determine t h e  d a t e  
of a p r i s o n e r ' s  r e l e a s e ,  each inmate knows t h a t  he i s  e l i g i b l e  f o r  
pa ro le  upon completion of h i s  minimum sentence  l e s s  h i s  good t ime 
c r e d i t  earned. I n  f a c t ,  t h e  gene ra l  p r a c t i c e  b u i l t  up over  t h e  yea r s  
by t h e  pa ro le  board has  been t o  r e l e a s e  most inmates on t h i s  b a s i s ,  
and t h e  inmates have come t o  expec t  t h i s  r e l e a s e  d a t e  a s  a  ma t t e r  of 
course.  The n e t  e f f e c t  i s  t h a t  any s u b s t a n t i a l  change from t h i s  
p r a c t i c e  could cause p r i s o n  o f f i c i a l s  t o  be faced  w i t h  a  d i f f i c u l t  
s i t u a t i o n .  Yet, a s  po in ted  o u t  by P r o f e s s o r  Aus t in  W. S c o t t ,  Jr., of 
t h e  Un ive r s i ty  of Colorado School of Law, "such a  uniform p r a c t i c e  is  
o u t  of s t e p  wi th  t h e  whole philosophy of pa ro le ,  which c a l l s  f o r  t h e  
r e l e a s e  of a p r i s o n e r  on p a r o l e  on ly  when, i n  t h e . l i g h t  of h i s  i nd i -  
v idua l  s i t u a t i o n ,  he i s  ready f o r  i t O n 4  

E f f e c t s  of P r e s e n t  System. A f i n a l  impediment t o  t h e  success-
f u l  func t ion ing  of t h e  sen tenc ing  p rocess  i n  Colorado may be placed 
under t h e  c a t c h - a l l  grouping of t h e  e f f e c t s  of t h e  p r e s e n t  system. 
That is, approximately 95 per  c e n t  of a l l  committed o f f e n d e r s  r e t u r n  
t o  s o c i e t y  sooner  o r  l a t e r ,  even i f  some r e t u r n  on ly  f o r  r e l a t i v e l y  
s h o r t  per iods  of time. It i s  t h e  op in ion  of c o r r e c t i o n a l  a u t h o r i t i e s  
and some judges and a t t o r n e y s  t h a t  t h e  inadequacies  of Colorado 's  
p re sen t  sen tenc ing  procedures r e s u l t  i n  some o f f e n d e r s  being incarce-  
r a t e d  longer  than necessary f o r  s o c i e t y ' s  p r o t e c t i o n  and i n  o t h e r  
o f f ende r s  being r e l e a s e d  who should remain i n  p r i s o n  f o r  a  much longer
p e r i o d  of t ime,  i f  indeed they  should be r e l e a s e d  a t  a l l .  

The s t a t e ' s  ch ie f  of c o r r e c t i o n s ,  t h e  warden a t  t h e  s t a t e  
p e n i t e n t i a r y ,  and t h e  d i r e c t o r  of t h e  a d u l t  p a r o l e  d i v i s i o n  have 
observed t h a t  u n l e s s  an o f f e n d e r  i s  r e l e a s e d  a t  t h e  t ime he appears  t o  
have t h e  b e s t  oppor tun i ty  f o r  a  s u c c e s s f u l  r e t u r n  t o  s o c i e t y ,  t h e  
chances of r e h a b i l i t a t i o n  a r e  cons iderab ly  lessened  and perhaps a r e  
e l imina ted  e n t i r e l y .  

Many of t h o s e  who have expressed  concern over  t h e  p r e s e n t  
program f o r  t h e  sen tenc ing  of o f f e n d e r s  i n  Colorado f e e l  t h a t  only 
minor changes a r e  needed. Others ,  however, have expressed t h e  opinion 
t h a t  a complete r e v i s i o n  i s  needed. The 1961-62 c r i m i n a l  code commit- 
t e e  concluded, based on i t s  s tudy and d i s c u s s i o n s ,  t h a t  t h u s  f a r  no 
method of sen tenc ing  was p e r f e c t ,  a l though t h e  approaches taken  i n  
some j u r i s d i c t i o n s  may be more s a t i s f a c t o r y  than  t h e  p r e s e n t  proce- 
dures  i n  Colorado. 

4. Aust in  W. onS c o t t ,  Jr., @@Comment Inde te rmina te  Sentencing of 
Cr imina ls , "  Rocky Mountain Law Review, Volume 33, Number 4 ,  June 
1961, p. 545. 



Sentencins i n  Other  S t a t e s 5  

Sentencinq a s  a  J u d i c i a l  Function. I n  twenty-four of t h e  
s t a t e s  having inde te rmina te  sen tenc ing  a s  broadly de f ined ,  s e t t i n g  t h e  
sen tence  i s  a j u d i c i a l  r e s p o n s i b i l i t  . I n  f i v e  of t h e s e  twenty-four 
s t a t e s ,  one of t h e  two extremes i s  f Xxed mandator i ly  by s t a t u t e  whi le  
t h e  o t h e r  may be v a r i e d  by t h e  sen tenc ing  a u t h o r i t y .  These f i v e  
s t a t e s  inc lude :  Michigan, South Dakota, Tennessee, Texas, and Wis-
consin.  I n  a l l  except  Michigan, t h e  c o u r t  may set t h e  maximum tern, 
bu t  n o t  t h e  minimum, which is  set by s t a t u t e .  I n  Michigan, t h e  
maximum term imposed i s  t h e  s t a t u t o r y  maximum, whi le  t h e  judge has t h e  
d i s c r e t i o n  t o  set t h e  minimum. 

I n  e igh teen  of t h e s e  t w n t  - four  s t a t e s ,  t h e  judge s e t s  t h e  
maximum and minimum a t  h i s  d i s c r e t  1on w i t h i n  t h e  s t a t u t o r y  l i m i t s .  
These s t a t e s  inc lude :  Arizona, Arkansas,  COLORADO, Connect icut ,  
I l l i n o i s ,  Maine, Massachuset ts ,  Minnesota, Nebraska, New Hampshire,
New J e r s e y ,  New York, North Caro l ina ,  North Dakota, Oregon, Pennsyl- 
van ia ,  Vermont, and Wyoming. I n  Georgia,  sen tence  i s  p re sc r ibed  by 
t h e  ju ry  w i t h i n  t h e  s t a t u t o r y  minima and maxima. 

I n  t h r e e  of t h e s e  s ta tes ,  t h e r e  a r e  s t a t u t o r y  p rov i s ions  
designed t o  prevent  a judge from f i x i n  a minimum term so c l o s e l y  
i d e n t i c a l  t o  t h e  maximum t h a t  t h e  comb ?ned e f f e c t  would approximate a  
d e f i n i t e  sen tence  (e.g.,  4&-5 y e a r s ) ,  The s t a t u t e s  i n  t h e s e  s t a t e s  
(Maine, New York, and Pennsylvania)  provide t h a t  t h e  minimum term may 
not  exceed ha l f  of t h e  maximum term imposed. 

Genera l ly ,  i n  t h e s e  twenty-four s t a t e s ,  p a r o l e  e l i g i b i l i t y  
depends upon completion of t h e  minimum sentence.  The except ions  a r e  
a s  fol lows:  

S t a t e  	 p a r l i e s t  Date of P o s s i b l e  P a r o l e  Release  

Georgia 	 when one- th i rd  of minimum sentence has  
been served. 

New Hampshire 	 p a r o l e  p o s s i b l e  a f t e r  two- th i rds  of m i n i -
mum sentence ,  i f  minimum i s  two y e a r s  o r  
more. 

New Mexico 	 when one- th i rd  of minimum sentence i s  
served ,  i f  minimum less than  10  yea r s ;  i f  
more than  t e n  y e a r s ,  must s e rve  one- th i rd  
of f i r s t  t e n  p l u s  one month f o r  each 
a d d i t i o n a l  year .  

5. Excerpted from Colorado Cr imina l  Law, L e g i s l a t i v e  Council  Re- 
s e a r c h  P u b l i c a t i o n  No. 68, December 1962, pp. 8-11. 



S t a t e  	 E a r l i e s t  Date of P o s s i b l e  Paro le  Release  -
North Caro l ina  when one-four th  of minimum sentence has  

been served.  

Texas wi th  p e r f e c t  p r i son  conduct record ,  when 
e i t h e r  minimum o r  one-four th  t h e  maximum 
h a s  been served ,  whichever is  l e s s ;  w i th  
imperfec t  conduct record ,  
maximum o r  f i f t e e n  y e a r s ,  
less, must be served.  

one- th i rd  of 
whichever i s  

Wisconsin a f t e r  two y e a r s ,  o r  one-half 
sen tence ,  whichever i s  less. 

maximum 

Seve ra l  of t h e s e  s t a t e s  a l low p r i s o n e r s  t ime o f f  f o r  good be- 
hav io r  (known a s  s t a t u t o r y  good time and t r u s t y  good t ime) .  Th i s  
"good t imeW i s  s u b t r a c t e d  from t h e  minimum sentence  i n  d e t e m i n g  
e l i g i b i l i t y  f o r  p a r o l e  r e l ease .6  

I n  t h e  s t a t e s  which a l low r e l e a s e  p r i o r  t o  completion of t h e  
minimum sentence,  t h e  pa ro le  a u t h o r i t y  i n  e f f e c t  has  some of t h e  
powers of t h e  sen tence- f ix ing  board i n  t h a t  it can r e l e a s e  an inmate 
sooner  than  was p re sc r ibed  i n  t h e  minimum sentence.  It would appear 
t h a t  t h e  a r o l e  a u t h o r i t i e s  i n  t h e  s t a t e s  where t h e  minimum ( l e s s  
good time 7 must be served s t i l l  has  some sen tenc ing  d i s c r e t i o n ,  be-
cause t h e  pa ro le  boards  have t h e  d i s c r e t i o n a r y  power t o  withhold 
r e l e a s e  u n t i l  t h e  maximum i s  served.  I n  a c t u a l  p r a c t i c e  t h i s  may no t  
be t h e  case ,  i f  t h e  Colorado p r a c t i c e  of r e l e a s i n g  almost every inmate 
of t h e  p e n i t e n t i a r y  on p a r o l e  upon completion of minimum sentence  less 
s t a t u t o r y  good time is  an example of t h e  procedures  i n  t h e s e  o t h e r  
s t a t e s .  

Sentence S e t  by S t a t u t e .  In  twelve s t a t e s ,  t h e  c o u r t s  have 
t h e  r e s ~ o n s i b i l i t v  on lv  f o r  t h e  de t e rmina t ion  of q u l l t .  In seven of 
t h e s e  s t a t e s  ( ~ a l i f o r n i a ,  Ind iana ,  Kansas, ~ e v a d a ;  New Mexico, Ohio, 
and West V i r g i n i a ) ,  t h e  sen tence  imposed i s  a r e s t a t emen t  of t h e  
maximum and minimum s e t  by s t a t u t e .  In  t h e  o t h e r  f i v e  s t a t e s  ( ~ l o r i d a ,  
Idaho, Iowa, Utah, and washington) ,  t h e r e  i s  no minimum sentence and 
t h e  s t a t u t o r y  ma.ximum sentence  i s  imposed. 

Maximum and Minimum S e t  by S t a t u t e  -- Paro le  board a u t h o r i t y  
and a p p l i c a t i o n  of s t a t u t o r y  good t ime v a r i e s  among t h e  seven s t a t e s  
i n  which both t h e  maximum and minimum a r e  s e t  by s t a t u t e .  These 
d i f f e r e n c e s  a r e  i n d i c a t e d  i n  t h e  fo l lowing  t a b l e :  

6 .  	 I n  Wisconsin, s t a t u t o r y  good time i s  deducted from t h e  maximum 
sentence  t o  i n s u r e  t h a t  every inmate w i l l  be s u b j e c t  t o  a t  l e a s t  
some p a r o l e  supe rv i s ion  a f t e r  r e l e a s e .  



B o d  Time Allowance 

C a l i f o r n i a  a f t e r  a n e l t h i r d  of minimum i f  
more than  o m  year, i f  m i n i m u m  
less than  one year, s i x  months 
o r  end of minimum 

a p p l i e s  t o  maximum 
sentence  

Indiana must serve a t  least  one year
of minimum ,sen tence  (less good 
time ) 1 

a p p l i e s  t o  minimum 
sentence  

Kansas a f t e r  rrrirriarunr sentence (lea@ 
good tim ) 

a p p l i e s  t o  minimum 
sentence  

New Mexico ff  mfnimua sentence i s  10 years 
or less, must serve a t  least 
one- thiod of minimmg if mini-
mum is atom than 10 years, nuat  
s e r v e  one*third of  10 years plus 
one month f o r  each y e a r  over 10 

a p p l i e s  t o  maximum 
sentence 

Nevada must serve a t  least one year
of minimum sentence  ( l e s s  good 
t i m e ) ,  unieas t h r e e  p r i o r  
f e l o n y  convic t  ions ;  seven y e a r s  
must be served w i t h  t h r e e  p r i o r  
f e l o n y  conv ic t ions  

a p p l i e s  t o  minimum 
sentence  

Ohio s t a t u t e s  no t  c lear  a s  t o  whether 
minimum ( l e s s  good t ime)  mus t  be 
served  o r  board can  r e l e a s e  

a p p l i e s  t o  minimum 

p r i o r  t o  e x p i r a t i o n  of minimum 
sentence  

West v i r g i n i a a  a f t e r  minimum ~ e n t c n c e ,  i f  con-
d u c t  record  good f o r  t h r e e  
months p r i o r  t o  d a t e  of e l i g i -
b i l i t y ,  except  those w i t h  
d e f i n i t e  sen tence  must s e r v e  

a p p l i e s  t o  d e f i n i t e  
s en tences  on ly  

one - th i rd  

a .  	 The provis ion  f o r  p a r o l e  e l i g i b i l i t y  a f t e r  one- th i rd  of a  d e f i n i t e  
sen tence  i s  served was appa ren t ly  designed t o  cover  inmates in -  
c a r c e r a t e d  p r i o r  t o  t h e  adopt ion of inde te rmina te  sentences .  

As shown by t h e  above t a b l e ,  i n  f o u r  of t h e  s tates ( C a l i f o r n i a ,  
Ind iana ,  Nevada, and New Mexico], an inmate may be paroled p r i o r  t o  
t h e  e x p i r a t i o n  of h i s  minimum sentence.  I n  two of t h e s e  s t a t e s  
( Indiana and Nevada), good t ime al lowances  a r e  s u b t r a c t e d  from t h e  
minimum t ime t o  be served.  It has  been i n d i c a t e d  t h a t  many cor rec-  
t i o n a l  a u t h o r i t i e s  f e e l  t h a t  good behavior  and p a r o l e  r ead iness  do 



n o t  n e c e s s a r i l y  c o i n c i d e ,  y e t  t h e s e  two s t a t e s  a s  well a s  Kansas and 
Ohio (which r e q u i r e  t h e  minimum, less good time, t o  be s e rved )  p rov ide  
f o r  good time deduc t i ons  from t h e  minimum t ime  t o  be  served.  T h i s  
c o n f l i c t  was a p p a r e n t l y  recogn ized  i n  Ind iana  where a n o t h e r  s t a t u t o r y  
s e c t i o n  s t a t e s  t h a t  p a r o l e  r e l e a s e  i s  n o t  a reward f o r  good conduct  o r  
e f f i c i e n t  performance of  d u t i e s  i n  t h e  i n s t i t u t i o n ,  b u t  depends on t h e  
i nma te ' s  r e a d i n e s s  t o  r e t u r n  t o  s o c i e t y  and t h e  r e a s o n a b l e  p r o b a b i l i -  
t i e s  of h i s  success .7  

I n  a d d i t i o n  t o  Kansas and Ohio, West V i r g i n i a  a l s o  r e q u i r e s  
t h a t  t h e  minimum s e n t e n c e  be  se rved .  It i s  t h e  o n l y  one of t h e  t h r e e ,  
however, i n  which good time a l lowances  do n o t  app ly  t o  t h e  minimum 
sen tence .  

No Minimum: S t a t u t o r y  Maximu3 -- I n  t h e  f i v e  s t a t e s  where 
t h e r e  i s  no minimum, good time i s  de u c t e d  f ram t h e  maximum sen t ence ,  
There  a r e ,  however, some d i f f e r e n c e s  i n  t h e  d a t e  o f  p a r o l e  e l i g i b i l i t y  
and p a r o l e  board a u t h o r i t y  among t h e s e  s t a t e s .  I n  Utah,  t h e  Board of  
P a r o l e s  and Pardons ha s  f u l l  a u t h o r i t y  t o  set t h e  minimum sen t ence  
b u t  bo th  t h e  judge and t h e  p r o s e c u t o r  make s e n t e n c e  recommendations t o  
t h e  board. These recommendations a r e  accompanied by i n fo rma t ion  con- 
c e r n i n g  t h e  crime and su r round ing  c i r cums t ances  and any o t h e r  p e r t i -  
nen t  d a t a .  The board  i s  n o t  bound by t h e s e  j u d i c i a l  recommendations 
b u t  must review them p r i o r  t o  s e t t i n g  t h e  minimum sen t ence ,  

Judges  and p r o s e c u t o r s  may a l s o  make recommendations a s  t o  
s en t ence  t o  t h e  Washington P a r o l e  Board. While t h e  board  i s  n o t  bound 
by t h e s e  recommendations, t h e r e  a r e  c e r t a i n  s t a t u t o r y  r e s t r i c t i o n s  
which must be  adhered t o  i n  s e t t i n g  t h e  minimum sen t ence .  Any f i r s t  
o f f e n d e r  who is sen tenced  f o r  a  c r ime  i n v o l v i n g  t h e  u s e  of  a  dead ly  
weapon must s e r v e  a t  l e a s t  f i v e  y e a r s .  Any o f f e n d e r  w i t h  a  p r ev ious
f e l o n y  c o n v i c t i o n  who i s  sen tenced  f o r  a  c r ime  i n v o l v i n g  a  dead ly  
weapon must s e r v e  a t  l e a s t  seven and one-hal f  yea r s .  H a b i t u a l  o f -  
f e n d e r s  ( t h r e e  p r ev ious  f e l o n y  c o n v i c t i o n s )  must s e r v e  a t  l e a s t  15 
y e a r s ,  and embezzlers  of  p u b l i c  f u n d s  must s e r v e  a t  l e a s t  f i v e  yea r s . 8  

I n  Iowa, t h e  p a r o l e  board  may r e l e a s e  a f i r s t  o f f e n d e r  a f t e r  
c o n v i c t i o n ,  b u t  p r i o r  t o  i n c a r c e r a t i o n .  (A f u r t h e r  examinat ion of t h e  
Iowa s t a t u t e s  i n d i c a t e s  t h a t  t h e r e  a r e  no p r o v i s i o n s  f o r  p roba t i on ,  so 
t h a t  t h i s  method o f  p a r o l e  i s  a c t u a l l y  a p r o b a t i o n  s u b s t i t u t e .  T h i s  
premise i s  confirmed f u r t h e r  by t h e  s t a t u t e  p r o v i d i n g  t h a t  t h e  com- 
m i t t i n g  judge may recommend immediate p a r o l e  r e l e a s e . )  Of f ende r s  i n  
F l o r i d a  must s e r v e  a t  l e a s t  s i x  months b e f o r e  be ing  cons ide r ed  f o r  p a r o l e  

7. 	 13-15-33, Burns Ind i ana  S t a t u t e s  Annotated.  It i s  n o t  known how 
t h e  Ind iana  P a r o l e  Board r e c o n c i l e s  t h e  two d i f f e r e n t  p h i l o s o p h i e s  
exp re s sed  by s t a t u t e ;  t h a t  of rewarding an  inmate  f o r  good i n s t i -  
t u t i o n a l  b e h a v i o r  by good time deduc t i ons .  w h i l e  a t  t h e  same t i m e  
s p e c i f y i n g  t h a t  p a r o l e  r e l e a s e  is n o t  a reward f o r  such behav- 
i o r .  

8 .  	 9.95.040, Revised S t a t u t e s  of Washinaton. 



r e l e a s e .  F lo r ida  has  a  s t a t u t o r y  provis ion  very  s i m i l a r  t o  Indiana 's ,  
which s p e c i f i e s  t h a t  pa ro l e  i s  not  a reward f o r  good conduct and e f -  
f i c i e n t  p e r f o m r i c e  and t h a t :  "No person s h a l l  be placed on paro le  
u n t i l  and u n l e s s  t h e  commission @ h a l l  f i n d  t h a t ,  t h e r e  i s  reasonable  

r o b a b i l i t y  t h a t  if he i s  placed on paro le ,  he w i l l  l i v e  and conduct 
R iase l f  a s  a  r e s p e c t a b l e  and l o w  ab id ing  person,  and t h a t  h i s  r e l e a s e  
i s  compatible w i t h  h i s  own weZQare and t h e  we l f a re  of socie ty ."9 

F e d e r a l  Approach t o . Sentene inq  

Under t h e  p rov i s ions  of Pub l i c  Law 85-792 (1958). f e d e r a l  
judges a r e  provided wi th  s e v e r a l  a l t e r n a t i v e s  t o  fo l low when sentenc* 
ing  those  o f f e n d e r s  f o r  whom t h e  c o u r t  feels t h a t  a  sentence of a t  
l e a s t  one y e a r  i s  r e q u i r e d  t o  se rve  " the  ends of j u s t i c e  and t h e  b e s t  
i n t e r e s t s  of t h e  publ ic .  " 

F i r s t ,  t h e  court may &$Lgmte t h e  l e n g t h  of t h e  sentence 
w i t h i n  t h e  maximum presc r ibed  by statute and a l s o  t h e  minimum term 
which must be served before  an o f f e n d e r  becomes e l h g i b l e  f o r  parole .
Th i s  minimum term m y  be ieo8 t h n  b u t  may n o t  be more than  one- third  
of t h e  maximum sentence  imposed. Thus, t h i s  a l t e r n a t i v e  inco rpora t e s  
t h e  f l e x i b i l i t y  of i nde te rmina te  s en tenc ing  r ince,  even though a 
d e f i n i t e  maximum sentence  i s  imposed (e,g,, tan y e a r s ) ,  t h e  o f f ende r  
w i l l  be e l i g i b l e  f o r  p a r o l e  no l a t e r  than  t h e  completion of one- third  
of t h e  sen tence ,  o r  t h r e e  y e a r s  and f o u r  months i f  t h e  maximum sentence 
were t e n  yea r s ,  and poss ib ly  sooner i f  t h e  c o u r t  so i n d i c a t e s .  

Second, t h e  cougt may set t h e  maximum sentence a s  prescr ibed  
by s t a t u t e  and may s p e c i f y  t h a t  t h e  o f f ende r  may become e l i g i b l e  f o r  
p a r o l e  a t  such t ime a s  t he  board of p a r o l e  may determine.  This  
a l t e r n a t i v e  i s  q u i t e  s i m i l a r  t o  t he  method of sentencing followed i n  
some s t a t e s  where t h e  maximum sentence  i s  a t  by s t a t u t e  and t h e  mini- 
mum i s  determined by t h e  p a r o l e  a u t h o r i t y .  10 

A s  a t h i r d  a l t e r n a t i v e ,  i f  t h e  f e d e r a l  c o u r t  d e s i r e s  more 
d e t a i l e d  in format ion  a s  a basis for determining t h e  sen tence  t o  be 
imposed, t h e  c o u r t  may commit t h e  defendant  t o  t h e  custody of t h e  
Attorney General  f o r  purposes of e x t e n s i v e  s tudy  and eva lua t ion .  If 
t h i s  a l t e r n a t i v e  i s  followed by t h e  c o u r t ,  it i s  deemed t h a t  t h e  
sen tence  imposed i s  t h e  maximum presc r ibed  by law. However, a f t e r  
t h e  c o u r t  r e c e i v e s  t h e  eva lua t ion  r e p o r t  and any recommendations t h a t  
t h e  d i r e c t o r  of t h e  Bureau of P r i s o n s  b e l i e v e s  may be h e l p f u l  i n  
determining t h e  sen tence ,  t h e  court may do one of t h e  following: 

1. 	 P lace  t h e  o f f ende r  on probat ion;  

2. 	 Affirm t h e  maximum sentence  and leave it to  t h e  pa ro le  
board t o  determine t h e  date of parole e l i g i b i l i t y ;  

9.-
 of F lo r ida .  1957. 
10. Washington, Utah, Flo r ida ,  and Iowa. 



3. 	 Affirm t h e  maximum s e n t e n c e  and set  a d a t e  f o r  p a r o l e  
e l i g i b i l i t y  which may be  less t h a n  b u t  n o t  more t h a n  one-
t h i r d  of t h e  maximum s e n t e n c e ;  o r  

4. 	 Reduce t h e  maximum s e n t e n c e  a l r e a d y  imposed and se t  a 
d a t e  f o r  p a r o l e  e l i g i b i l i t y  which may be less t h a n  b u t  n o t  
more t h a n  o n e - t h i r d  of  t h e  maximum. 

I n  a d d i t i o n  t o  t h e s e  f i r s t  t h r e e  a l t e r n a t i v e s ,  two o t h e r  
s e n t e n c i n g  p r o c e d u r e s  a r e  a f f o r d e d  t h e  c o u r t  w i t h  r e s p e c t  t o  o f f e n d e r s  
c o n v i c t e d  of  any o f f e n s e  n o t  p u n i s h a b l e  by d e a t h  o r  l i f e  imprisonment.  
Under one of t h e s e ,  r e g a r d l e s s  of  t h e  maximum p e n a l t y  provided by law, 
t h e  c o u r t  may suspend s e n t e n c e  and p l a c e  t h e  o f f e n d e r  on p r o b a t i o n  f o r  
a  p e r i o d  n o t  t o  exceed f i v e  y e a r s .  Also ,  a s  a f i n a l  a l t e r n a t i v e ,  i f  
t h e  maximum p e n a l t y  p rov ided  by law i s  imprisonment f o r  more t h a n  s i x  
months, t h e  c o u r t  may s e t  a  s e n t e n c e  i n  e x c e s s  of  s i x  months w i t h  t h e  
p r o v i s i o n  t h a t  t h e  o f f e n d e r  be c o n f i n e d  i n  a  j a i l - t y p e  o r  t r e a t m e n t  
i n s t i t u t i o n  f o r  a  p e r i o d  n o t  exceed ing  s i x  months. A f t e r  comple t ion  
of  t h i s  six-month p e r i o d ,  t h e  remainder  of  t h e  s e n t e n c e  may be sus-
pended and t h e  o f f e n d e r  i s  p l a c e d  on p r o b a t i o n  f o r  a  p e r i o d  n o t  exceed-
i n g  f i v e  y e a r s .  

I n  a l l  i n s t a n c e s  where p r o b a t i o n  i s  g r a n t e d  by a  f e d e r a l  
c o u r t ,  t h e  c o u r t  h a s  t h e  a u t h o r i t y  t o  revoke o r  modify any c o n d i t i o n  
of p r o b a t i o n  o r  may change t h e  p e r i o d  of p r o b a t i o n ;  however, t h e  
t o t a l  p e r i o d  of p r o b a t i o n  may n o t  exceed f i v e  y e a r s .  

Sen tenc inq  Method Proposed i n  t h e  Model P e n a l  Code 

Under t h e  s e n t e n c i n g  methods c o n t a i n e d  i n  t h e  proposed o f -  
f i c i a l  d r a f t  of  t h e  Model P e n a l  Code, d a t e d  May 4 ,  1962,  f o r  o t h e r  
t h a n  an  o f f e n d e r  who h a s  been c o n v i c t e d  of  murder ,  t h e  c o u r t  i s  pro-
v i d e d  w i t h  t h e  o p t i o n  of imposing a  suspended s e n t e n c e ;  p l a c i n g  an 
o f f e n d e r  on p r o b a t i o n  and,  i n  t h e  c a s e  of a pe r son  c o n v i c t e d  of a 
f e l o n y  o r  misdemeanor, s e n t e n c i n g  t h e  o f f e n d e r  t o  imprisonment f o r  a  
te rm f i x e d  by t h e  c o u r t  of n o t  e x c e e d i w  30 d a y s  t o  b e  s e r v e d  a s  a  
c o n d i t i o n  of p r o b a t i o n ;  imposing a f i n e ;  Imposing a f i n e  t o g e t h e r  
w i t h  p r o b a t i o n  o r  imprisonment;  o r  imposing a  s e n t e n c e  o f  imprison-
ment (Sec.  6 .02) .  

With r e s p e c t  t o  s e n t e n c e s  of imprisonment f o r  c o n v i c t i o n  of a 
f e l o n y ,  t h e  proposed o f f i c i a l  d r a f t  of t h e  Model P e n a l  Code c o n t a i n s  
a l t e r n a t i v e  p r o v i s i o n s .  Under S e c t i o n  6.06, f e l o n i e s  a r e  c l a s s e d  by 
one of  t h r e e  d e g r e e s ,  w i t h  minimum and maximum p e n a l t i e s  v a r y i n g  w i t h  
t h e  d e g r e e  o f  t h e  f e l o n y .  For  a f i r s t  d e g r e e  f e l o n y ,  t h e  minimum 
s e n t e n c e  i s  n o t  l e s s  t h a n  one y e a r  n o r  more t h a n  t e n  y e a r s  and t h e  
maximum i s  l i f e  imprisonment;  f o r  a  second d e g r e e  f e l o n y ,  t h e  minimum 
s e n t e n c e  i s  n o t  l e s s  t h a n  one  y e a r  n o r  more t h a n  t h r e e  y e a r s  and t h e  
maximum i s  t e n  y e a r s ;  f o r  a t h i r d  d e g r e e  f e l o n y ,  t h e  minimum s e n t e n c e  
i s  n o t  l e s s  t h a n  one y e a r  n o r  more t h a n  two y e a r s  and t h e  maximum i s  
f i v e  y e a r s .  11 

11. 	 Convic ted  d e f e n d a n t s  de te rmined  t o  be p e r s i s t e n t  o f f e n d e r s ,  pro-
f e s s i o n a l  c r i m i n a l s ,  o r  m e n t a l l y  dangerous  may b e  s e n t e n c e d  t o  
more extended t e r m s  of  imprisonment under  t h e  p r o v i s i o n s  o f  Sec-
t i o n s  6.07 and 7.03. 



Under t h e  p rov i s ions  of Alternate Section 6.06, almost i d e n t i -  
c a l  minimum and maximum sentences  are p resc r ibed  as  those  i n  Sec t ion  
6.06. However, t h e  a l t e r n a t e  section a l s o  pxlovides: WNo sentence 
s h a l l  be imposed under t h i s  S e c t i o n  of which t h e  minimum i s  longer  
than one-half t h e  maximum, o r ,  when t h e  maximum i s  l i f e  imprisonment, 
longer  than  t e n  years . "  

A t  t h e  d i s c r e t i o n  of the  court, based on t h e  n a t u r e  and c i r -
cumstances of t h e  crime and t h e  h i s t o r y  and c h a r a c t e r  of t h e  defendant,  
t h e  c o u r t  may e n t e r  judgment of  conviction f o r  a lesser degree of 
crime than  t h e  defendant  is charged with ,  and impose sentence accord- 
i n g l y  (Sec. 6 .12) .  The c o u r t  is  also given an o p t i o n  when t h e  of fender  
i s  a chronic  a l c o h o l i c ,  n a r c o t i c  a d d i c t ,  o r  person s u f f e r i n g  from 
mental abnormal i ty  t o  o r d e r  t h e  c i v i l  commitment of such person t o  a  
h o s p i t a l  o r  o t h e r  i n s t i t u t i o n  f o r  medical ,  p s y c h i a t r i c ,  o r  o t h e r  
r e h a b i l i t a t i v e  t r ea tmen t  i f  the c o u r t  b e l i e v e s  t h a t  t h i s  w i l l  substan-
t i a l l y  f u r t h e r  t h e  r e h a b i l i t a l i o n  of t h e  defendant and w i l l  not  
j eopard ize  t h e  p r o t e c t i o n  of the p u b l i c  (Sec, 6.13). 

The Model Penal  Code also c o n t a i n s  a l i g t  of c r i t e r i a  f o r  t h e  
c o u r t  t o  observe i n  wi thhold ing  a sen tence  of imprisonment and p lac ing  
a  defendant  on proba t ion  (Sec, 7.01). A s  provided i n  Sec t ion  7.06, 
t h e  c o u r t  must observe c e r t a i n  l i m i t a t i o n s  i n  sen tenc ing  o f f ende r s  
convic ted  of s e v e r a l  cr imes,  

A r t i c l e  305 of t h e  proposed o f f i c i a l  d r a f t  con ta ins  p rov i s ions  
r e l a t i n g  t o  an o f f e n d e r ' s  r e l e a s e  on paro le .  Included i n  t h i s  a r t i c l e  
i s  t h e  r educ t ion  of a p r i son  term f o r  good behavior  by t h e  o f f ende r  
( ~ e c .  305.1). The t o t a l  amount of t h i s  r educ t ion  i s  t o  be deducted 
from an o f f e n d e r ' s  minimum term of imprisonment, t o  determine t h e  d a t e  
of h i s  e l i g i b i l i t y  f o r  r e l e a s e  on pa ro le ,  and from h i s  maximum term 
of imprisonment, t o  determine t h e  d a t e  when h i s  r e l e a s e  on pa ro le  be- 
comes mandatory. 

While c o r r e c t i o n a l  a u t h o r i t i e s  appear  t o  be i n  gene ra l  agree- 
ment t h a t  t h e r e  i s  l i t t l e  r e l a t i o n s h i p  between i n s t i t u t i o n a l  good 
behavior  and r e a d i n e s s  f o r  a  r e t u r n  t o  s o c i e t y ,  a good case  can be 
made f o r  a l lowing good t ime c r e d i t s  t o  be app l i ed  t o  t h e  maximum 
sentence.  Good t ime deduct ion from t h e  maximum sentence,  however, 
should no t  r e s u l t  i n  an o f f ende r  being r e l e a s e d  without  superv is ion  
p r i o r  t o  t h e  e x p i r a t i o n  of h i s  maximum sentence.  Rather  it should be 
used a s  a  method of providing p a r o l e  supa rv i s ion ,  even i f  on ly  f o r  a 
l i m i t e d  t ime, f o r  every of fender .  

The o f f ende r  who has  no t  been r e l e a s e d  on p a r o l e  p r i o r  t o  t h e  
completion of h i s  maximum sentence ,  o r  who has  f a i l e d  on pa ro le ,  
poses t h e  g r e a t e s t  p o t e n t i a l  menace t o  s o c i e t y .  Yet i f  he i s  r e l eased  
a f t e r  completion of h i s  maximum sentence ,  he has paid h i s  deb t  t o  
s o c i e t y  and i s  f r e e  t o  l eave  t h e  i n s t i t u t i o n  wi thout  superv is ion .  It 
i s  p o s s i b l e  f o r  an o f f e n d e r  t o  accumulate c r e d i t  f o r  good behavior  
wi thout  t h e  p a r o l e  board cons ider ing  him ready f o r  r e l e a s e  p r i o r  t o  
t h e  completion of h i s  maximum sentence l e s s  good t ime deductions'. The 
approach contained i n  t h e  proposed o f f i c i a l  d r a f t  of t h e  Model Penal 
Code would prevent  t h i s  s i t u a t i o n  from a r i s i n g  i n  t h a t  such an o f f ende r  
would be r e l e a s e d  under pa ro le  supe rv i s ion  a f t e r  he had completed h i s  
maximum sentence ,  l e s s  good t ime,  and would remain under superv is ion  
u n t i l  e x p i r a t i o n  of h i s  maximum sentence ,  



yse of Boards t o  Determine Sentences  

I n t e g r a t e d  w i t h i n  much of t h e  sen tenc ing  procedures  d i scus sed  
t h u s  f a r  i s  t h e  use  of p a r o l e  boards  t o  de te rmine  when an  o f f ende r  has  
reached t h e  s t a g e  where he becomes a good prospec t  t o  r e t u r n  t o  
s o c i e t y .  To a  c e r t a i n  e x t e n t ,  t hen ,  p a r o l e  boards  may be cons idered  
i n  many j u r i s d i c t i o n s  a s  t h e  de  f a c t o  sen tenc ing  body. T h i s  has  l e d  
t o  t h e  proposa l  t h a t  broad sen tenc ing  de te rmina t ion  powers be given t o  
pa ro l e  boards  t o  t h e  exc lus ion  of t h e  c o u r t s .  Some of t h e  major 
arguments f o r  and a g a i n s t  t h i s  p roposa l  may be summarized a s  fo l lows:  

-For: (1) Legal t r a i n i n g  does  n o t  n e c e s s a r i l y  equ ip  judges t o  
make proper  de t e rmina t ions  of t h e  s en t ence  t o  be imposed. Consequently,
t h e  s en t ence  may n o t  bea r  any r e l a t i o n s h i p  t o  t h e  per iod  of i nca rce ra -
t i o n  needed be fo re  an o f f e n d e r  i s  ready f o r  a  s u c c e s s f u l  r e t u r n  t o  
s o c i e t y .  Some v i o l a t o r s  need l i t t l e ,  i f  any confinement,  whi le  o t h e r s  
may never  be r e l e a s e d  s a f e l y .  

(2) The c o u r t s  f o r  t h e  most p a r t  do n o t  have enough adequately-  
t r a i n e d  proba t ion  o f f i c e r s  t o  p rov ide  judges w i t h  s u f f i c i e n t  pre-  
sen tence  in format ion  t o  a s s i s t  them i n  s e t t i n g  sen t ences  commensurate 
wi th  an o f f e n d e r ' s  p o s s i b i l i t i e s  f o r  r e h a b i l i t a t i o n .  

(3) Sentencing p r a c t i c e s  d i f f e r  among judges -- no t  on ly  
among those  whose c o u r t s  a r e  i n  d i f f e r e n t  d i s t r i c t s ,  bu t  a l s o  among 
judges i n  t h e  same d i s t r i c t .  T h i s  d i s p a r i t y  i s  known t o  convic ted  
o f f ende r s  who compare s en t ences  end it l e s s e n s  t h e  succes s  of i n s t i t u -
t i o n a l  r e h a b i l i t a t i o n  programs f o r  t h i s  reason.  

( 4 )  J u d i c i a l  sen tenc ing ,  when combined w i t h  s t a t u t o r y  good 
t ime deduc t ions ,  r e s u l t s  i n  v i r t u a l l y  au tomat ic  p a r o l e  f o r  a l l  inmates 
upon completion of t h e i r  minimum s e n t e n c e s  minus good t ime  al lowances.  
Such p a r o l e  r e l e a s e  may o r  may n o t  c o i n c i d e  w i t h  an inmate 's  p o t e n t i a l
f o r  a  , successful  r e t u r n  t o  s o c i e t y .  I n  t h o s e  c a s e s  where inmates a r e  
no t  ready f o r  p a r o l e ,  an i n j u s t t c e  i s  done bo th  t o  them and soc i e ty .  
An i n j u s t i c e  i s  a l s o  done t o  t h o s e  inmates  who perhaps  a r e  ready f o r  
r e l e a s e  bu t  who a r e  r e t a i n e d  because t h e i r  minimum sen tences  were 
lengthy.  The i n c l u s i o n  of s t a t u t o r y  good time presumes t h a t  t h e r e  i s  
a d i r e c t  c o r r e l a t i o n  between i n s t i t u t i o n a l  good behavior  and r ead ines s  
f o r  r e l e a s e ,  which may no t  be t h e  c a s e ,  e s p e c i a l l y  f o r  t h e  i n s t i t u t i o n -  
wise p r i s o n e r .  

(5) Length of s en t ence  can be more adequa te ly  and f a i r l y  
determined by a  f u l l - t i m e  q u a l i f i e d  board removed from t h e  hea t  and 
emotionalism of t h e  courtroom and community a t t i t u d e s  toward t h e  
crime. Th i s  i s  e s p e c i a l l y  t r u e  when t h e  board has  t h e  a s s i s t a n c e  of 
competent,  p r o f e s s i o n a l  i n s t i t u t i o n a l  personne l  who can observe and 
e v a l u a t e  t h e  o f f e n d e r  du r ing  h i s  per iod  of i n c a r c e r a t i o n .  

Aqainst:  ( 1 )  The judge i s  t h e  person most acqua in ted  wi th  
t h e  ca se .  He has  p re s ided  du r ing  t h e  t r i a l ,  ha s  observed t h e  o f f ende r ,  
and i s  acqua in ted  w i t h  h i s  record .  Consequently,  t h e  judge can do a 
b e t t e r  job  of s e t t i n g  sen t ence  than  a  board whose de t e rmina t ion  would 
be based p r i m a r i l y  on secondary w r i t t e n  r e p o r t s  and b r i e f  persona l
observa t ion .  

(2) There i s  no b a s i s  f o r  assuming t h a t  a  board would be any 
b e t t e r  a t  s en t enc ing  than  t h e  c o u r t ,  e i t h e r  w i t h  r e s p e c t  t o  l e n g t h  of 



sentence  o r  sentence v a r i a t i o n  f o r  t h e  same offense. In  f a c t ,  a 
q u a l i f i e d  board could do much worse than t h e  c o u r t s  i f  t h e  i n s t i t u -  
t i o n s  a r e  no t  adequately  s t a f f e d  t o  provide t h e  da ta  t h e  board needs 
and i f  t h e  board members a r e  no t  w e l l  q u a l i f i e d  and cannot devote f u l l  
time t o  t h e i r  d e l i b e r a t i o n s .  

(3 )  	 There is  the p o s s i b i l i t y  of recourse  i n  t h e  c o u r t s  i f  t h e  
of fender  b e l i e v e s  t h a t  he has been given an u n f a i r  sentence.  What 
recourse  would be a v a i l a b l e  from an  u n j u s t  sen tence  determinat ion on 
t h e  p a r t  of a pa ro le  board3 

(4 )  There a r e  insti tut$cm-wise p r i s o n e r s  who can deceive 
p ro fes s iona l  s t a f f  personnel  a s  e a s i l y  a s  they  can accumulate good 
t ime c r e d i t s .  I n s t i t u t i o n a l  conduct may n o t  i n d i c a t e  t h a t  a  man i s  
ready f o r  r e l e a s e ,  b u t  it daes ahow an e f f o r t  to  canform and obey 
r u l e s  and r e g u l a t i o n s ,  and it t h e r e f o r e  should be a f a c t o r  of consi-
d e r a t i o n  i n  determining t h e  release da te ,  

(5) The p a r o l i n  a u t h o r i t y  w i l l  ba subjec ted  t o  undue publ ic  
pressure  and c r i t i c i s m  i? it exorcises sentenc ing  au thor i ty .  Mistakes 
made by t h e  board w i l l  cause  pubiic r e a c t i o n  which i n  t u r n  could 
l i m i t  t h e  board 's  e f f e c t i v e n e s s  by f o r c i n g  it t o  be more conserva t ive  
i n  i t s  a c t i o n s  r e g a r d l e s s  of t h e  worthiness  and f a c t s  of t h e  cases  
before  it. 

Pa ro le  Board Corn~osi t ion.  I f  cons iderable  sen tenc ing  d i s c r e -  
t i o n  were t o  be given t o  t h e  parole a u t h o r i t y ,  most a u t h o r i t i e s  
gene ra l ly  agree  t h a t  t he  board should be composed of p r o f e s s i o n a l l y
t r a i n e d  and experienced members who serve on a f u l l - t i m e  b a s i s .  The 
American Cor rec t iona l  Assoc ia t ion  recommends the fol lowing q u a l i f i c a -  
t i o n  s tandards  f o r  pa ro le  board memberst12 

P e r s o n a l i t y  -- He must be of such i n t e g r i t y ,  i n t e l l i g e n c e ,  
and good judgment a s  t o  command r e s p e c t  and publ ic  confidence. 
Because of t h e  importance of h i s  q u a s i - j u d i c i a l  func t ion ,  he  
must possess  t h e  equ iva len t  personal  q u a l i f i c a t i o n s  of a 
high j u d i c i a l  o f f i c e r .  He must be f o r t h r i g h t ,  courageous, 
and independent. He should be appointed without re ference  t o  
creed,  c o l o r ,  o r  p o l i t i c a l  a f f i l i a t i o n .  

Education -- A board member should have an educa t iona l  back- 
ground broad enough t o  provide him with a knowledge of those  
p ro fes s ions  most closely r e l a t e d  t o  arole adminis t ra t ion .  
Spec i f  i c a l l y ,  academic t r a i n i n g  whicR has q u a l i f i e d  t h e  board 
member f o r  p r o f e s s i o n a l  p r a c t i c e  i n  a f i e l d  such a s  cr iminol-  
ogy, educat ion,  psychia t ry ,  psyc'hology, s o c i a l  work, and 
sociology i s  d e s i r a b l e .  It i s  ~ s $ s n t i a lt h a t  he have t h e  
capac i ty  and d e s i r e  t o  xound o u t  h i s  knowledge, a s  e f f e c t i v e  

12. 	Manual of C o r r e c t i o n a l  Standatdr, American Cor rec t iona l  Associ- 

a t i o n ,  1959, pp. 537 and 538. 




performance i s  dependent upon an unders tanding of l e g a l  pro- 
c e s s ,  t h e  dynamics of human behavior ,  and c u l t u r a l  cond i t ions  
c o n t r i b u t i n g  t o  crime. 

Experiencq -- He must have an i n t i m a t e  knowledge of common 
s i t u a t i o n s  and problems conf ront ing  o f f ende r s .  This  might be 
ob ta ined  from a  v a r i e t y  of f i e l d s ,  such a s  probat ion,  pa ro l e ,
t h e  j u d i c i a r y ,  law, s o c i a l  work, a  c o r r e c t i o n a l  i n s t i t u t i o n ,  
a  delinquency prevent ion agency. 

Other  -- He should no t  be an o f f i c e r  of  a p o l i t i c a l  p a r t y  o r  
seek o r  hold e l e c t i v e  o f f i c e  whi le  a member of t h e  board. 

A s  may be noted i n  Table  11, 22 s t a t e s  and t h e  f e d e r a l  govern- 
ment a r e  repor ted  a s  having p r o f e s s i o n a l  pa ro l e  boards.  The member- 
s h i p  on t h e s e  boards range from t h r e e  i n  12  s t a t e s  t o  a  nine-member 
board i n  New York. Members a r e  appointed f o r  s p e c i f i c  terms of from 
t h r e e  t o  seven yea r s  except  i n  Michigan and i n  Wisconsin where t h e  
members a r e  c i v i l  s e r v i c e  appoin tees .  

Of t h e s e  23  j u r i s d i c t i o n s ,  n ine of them have no s t a t u t o r  
q u a l i f i c a t i o n s  f o r  p a r o l e  board members and t h r e e  o t h e r s  have on 1y
gene ra l  q u a l i f i c a t i o n s  such a s  r e s idence  and good moral c h a r a c t e r .  
The remaining 11 s t a t e s ,  however, do r e q u i r e  p a r o l e  board members t o  
meet varying p r o f e s s i o n a l  q u a l i f i c a t i o n s .  These 11 s t a t e s  inc lude  
C a l i f o r n i a ,  F l o r i d a ,  Idaho, Ind iana ,  Kentucky, Michigan, Mis s i s s ipp i ,  
Missouri ,  Ohio, West V i r g i n i a ,  and Wisconsin. 

isc cons in. r d  o f . Paro le .  A s  an example of one of t h e  two 
s t a t e s  where par01 oard  members a r e  c i v f l  s e r v a n t s ,  and a  s t a t e  
which has rece ived  n a t l o n a l  r ecogn i t ion  f o r  i t s  c o r r e c t i o n a l  program, 
Wisconsin's six-member p a r o l e  board f u n c t i o n s  i n  two c a p a c i t i e s  -- a s  
a paro le  board f o r  a d u l t  o f f e n d e r s  and a s  a  j u v e n i l e  review board f o r  
j uven i l e  of fenders .  Three members s i t  a s  a  three-man board a t  t h e  
p r i son  t o  handle a d u l t  pa ro l e ;  two members sit  a s  a  two-man board f o r  
j uven i l e  ma t t e r s ;  and t h r e e  members s i t  a s  a board a t  a l l  o t h e r  t ypes  
of meetings. Members s e rve  in te rchangeably  on a d u l t  and juven i l e  
ma t t e r s  a s  t h e  need may r e q u i r e .  Based on t h e  workload i n  1964, about 
300 a d u l t  c a s e s  and 300 j u v e n i l e  c a s e s  a r e  a c t e d  upon each month. 

The d i r e c t o r  of t h e  d i v i s i o n  of c o r r e c t i o n s ,  which i s  a compo-
nent of t h e  pub l i c  we l f a re  department,  s e r v e s  a s  chairman of t h e  
pa ro le  board. The board i s  i n  cont inuous s e s s i o n ,  meeting monthly a t  
a l l  t h e  a d u l t  c o r r e c t i o n a l  i n s t i t u t i o n s  and s e v e r a l  t imes  a  month a t  
t h e  r ecep t ion  c e n t e r s .  Hearings a t  some of t h e  i n s t i t u t i o n s  r e q u i r e  
a s  much t ime a s  one week each month. 

Of n e c e s s i t y ,  t h e  chairman's  t ime is  r epor t ed  t o  be q u i t e  
f u l l y  taken  up wi th  h i s  d u t i e s  a s  d i r e c t o r  of t h e  d i v i s i o n  of cor rec-
t i o n s  and, a s  a  r e s u l t ,  h i s  a c t i v i t i e s  a s  chairman of t h e  p a r o l e  board 
a r e  u s u a l l y  l i m i t e d  t o  m a t t e r s  of a d m i n i s t r a t i o n  and pol icy .  The 
chairman t h e r e f o r e  d e s i g n a t e s  one of t h e  o t h e r  board members a s  v i c e  
chairman and d e l e g a t e s  immediate r e s p o n s i b i l i t y  f o r  a d m i n i s t r a t i o n  of 
t h e  board t o  t h i s  o f f i c e r .  



c V) L) 
m cb 3 

.r( crr r 
0 C C 
C 
H 2 2 




TABLE I1 
(Continued) 

Number 
of 

S t a t e  Members Terms J u r i s d i c t i o n  -

Michigan 5 I n d e f i n i t e  Adult 

Mis s i s s ipp i  Adult 

Missouri  Adult 

Nevada Adult 

New York Adult 

North Carolina 3 4 Adult 

Ohio Adult 

Q u a l i f i c a t i o n s  

C i v i l  s e r v i c e  examina- 
t i o n  - degree i n  Behavi- 
o r a l  Sciences  - super-
v i s o r y  exper ience i n  
c o r r e c t  iona 1 work 

Knowledge and exper ience 
t o  perform d u t i e s  

A b i l i t y  and exper ience t o  
perf  o m  d u t i e s  

None 

None 

None 

2 a t t o r n e y s  wi th  6 yea r s
exper ience;  2 men with  a t  
l e a s t  6 years  exper ience 
i n  f i e l d  of c o r r e c t i o n s  

S a l a r y  

$11,859 t o  
$14,783 

5,000 
expenses  

10,900 

chairman 


9 ,000 

member 


9,360 

24,000 
chairman 
19,500 
member 

10,500 
chairman 
p e r  diem 
and 
10,000 
member p e r  
diem 

12,000 



TABLE 11 
(cont inued ) 

Number 
of 

S t a t e  Members Terms J u r i s d i c t i o n  Qua l i f i ca t ions  

Pennsylvania 3 4 Adult Good moral charac ter  

Texas A d u l t  Residence, good charae-
t e r  

United S t a t e s  Adult None 

Virginia 3 6 Adult None 

:'la shington 3 5 Adult None 

West Virginia  Adult Experience i n  f i e l d  of 
Socia l  Sciences o r  
adminis t ra t ion  of 
i n s t i t u t i o n s  

penal 

Sa lary  

$15,500 
chairman 
14,500 
member 

11,000 
mil legge 
per diem 

18,500 
chairman 
and p e r
diem 
17,500 
per diem 
fmmbur 

12,500 
p e r  diem 
and 
mileage 

.8,200 
and per
diem 



TABLE I1 
(Continued ) 

Number 
of 

S t a t e  Members Terms J u r i s d i c t i o n  

Wisconsin 6 Life t ime Adult-
J u v e n i l e  

Qua1 i f  i c a t i o n s  

C i v i l  s e r v i c e  examina- 
t i o n  - 2 yea r s  graduate 
work i n  acc red i t ed  school 
of S o c i a l  Work - 8 years
p rogres s ive ly  respons ib le  
exper ience i n  co r rec t ions .  

Sa l a ry  

$16,500 
chairman 

8,796 t o  
11,376 
member 

SOURCE: Division of Adult P a r o l e  and Divis ion of Youth Serv ices ,  
Colorado Department of I n s t i t u t i o n s  



Colorado Board of P a r o l e .  By way of comparison w i t h  t h e  board  
i n  Wisconsin,  Co lo r ado ' s  S t a t e  Board of P a r o l e  c o n s i s t s  of  *the gover-
no r ,  t h e  a t t o r n e y  g e n e r a l ,  and f i v e  members, o t h e r  t h a n  law enforcement 
o f f i c e r s  o r  o f f i c i a l s ,  of  known devo t i on  t o  p a r o l e  and r e h a b i l i t a t i o n  
work, w i t h  p r a c t i c a l  knowledge i n  c r imino logy  and k indred  s u b j e c t s ,  t o  
be appo in t ed  f o r  ove r l app ing  ( s i x - y e a r )  terms by t h e  governor  a l o n e U  
(Sec. 39-18-1, C.R.S. 1963).13 A l l  of t h e  board  members s e r v e  on a  
p a r t - t i m e  b a s i s  and t h e  f i v e  members appo in ted  by t h e  Governor a r e  
re imbursed f o r  t h e i r  expenses  and r e c e i v e  t h e  sum of t e n  d o l l a r s  p e r  
day i n  t h e  performance of t h e i r  d u t i e s .  ( I n  1965, t h e  L e g i s l a t i v e  
C o u n c i l ' s  Committee on Organ i za t i on  o f  S t a t e  Government recommended 
t h a t  t h i s  t e n - d o l l a r  f i g u r e  be  i n c r e a s e d  t o  20 d o l l a r s  p e r  day . )  

The p r e s e n t  members of  t h e  p a r o l e  board ,  o t h e r  t han  t h e  
Governor and t h e  A t to rney  General, i nc lude :  M r .  Harry  Brofman, r e -
t i r e d  p o l i c e  o f f i c e r ;  Mr. John C. Casey,  r e t i r e d  s choo l  a d m i n i s t r a t o r ;  
M r .  C h a r l e s  Chaves, businessmen; M r .  F r a n c i s  Knauss, r e t i r e d  supreme 
c o u r t  j u s t i c e ;  and M r .  A rch i e  Reeves, r e t i r e d  businessman. 

The d i v i s i o n  of parole  within the Department of  I n s t i t u t i o n s  
s e r v e s  a s  t h e  s t a f f  arm of t h e  S t a t e  Board of  P a r o l e .  The e x e c u t i v e  
d i r e c t o r  of t h e  d i v i s i o n  i s  s p e c i f i c a l l y  a u t h o r i z e d  t o  " e x e r c i s e  t h e  
power of suspens ion  of p a r o l e s  i n  t h e  i n t e r i m  of t h e  meet ings  of t h e  
board and,  i n  connec t i on  t h e r e w i t h ,  may a r r e s t  such  suspended p a r o l e e  
wi thou t  w a r r a n t  and r e t u r n  him t o  t h e  i n s t i t u t i o n  from whence he was 
pa ro l ed ,  and " t he  d i r e c t o r  s h a l l  perform such  o t h e r  d u t i e s  a s  may be 
p r e s c r i b e d  by t h e  board  o r  imposed by s t a t u t e "  (Sec.  39-17-2 ( 1 )  ( a )  
and ( b ) ,  C.R.S. 1963) .  

S i n c e  1951,  when t h e  p r e s e n t  a d u l t  p a r o l e  program was s t a r t e d ,  
t h e  c o r r e c t i o n a l  p r o c e s s ,  ha s  evolved c o n s i d e r a b l y  i n  Colorado.  The 
e x e c u t i v e  d i r e c t o r  of  t h e  d i v i s i o n  of p a r o l e  r e p o r t s  t h a t ,  u n t i l  
r e c e n t  y e a r s ,  t h e r e  was no need f o r  a f u l l - t i m e  p r o f e s s i o n a l  p a r o l e  
board i n  t h i s  s t a t e ;  today ,  however, demands a r e  e v i d e n t  f o r  i n -  
c r e a s e d  s e r v i c e ,  b o t h  i n  terms of  q u a n t i t y  and q u a l i t y .  P r o f e s s i o n a l  
h o r i z o n s  were l i m i t e d  i n  1951  when t h e  a d u l t  p a r o l e  d i v i s i o n  was 
e s t a b l i s h e d  and a c c o u n t a b i l i t y  was t h e  f i r s t  and a lmos t  e x c l u s i v e  
o r d e r  of  b u s i n e s s .  S i n c e  t h i s  time, t h e  d i r e c t o r  p a i n t s  o u t ,  t h e  
d i v i s i o n  has  developed p m f e s s i o n a L l y  t o  a p o i n t  where t h e  o p e r a t i o n a l  
g o a l s  and s t a n d a r d s  o f  1991  a r e  viewed as  part of a "horse  and buggy" 
pe r i od .  

13. 	 I n  a d d i t i o n  t o  t h e  S t a t e  Board of P a r o l e ,  which d e a l s  w i th  a d u l t  
o f f e n d e r s ,  Colorado a l s o  h a s  a j u v e n i l e  p a r o l e  board c o n s i s t i n g  of 
seven pa r t - t ime  members, two of whom have no power of v o t e  (Sec.
39-20-1, C.R.S.  1963,  a s  amended by c h a p t e r  128,  Se s s ion  Laws of 
1965) .  The f i v e  v o t i n g  members are appoin ted  by t h e  Governor 
from t h e  a d m i n i s t r a t i v e  s t a f f s  o f  t h e  S t a t e  Department o f  Educa-
t i o n ;  t h e  S t a t e  Department o f  P u b l i c  Wel fa re ;  t h e  S t a t e  Depart-  
ment of  I n s t i t u t i o n s ;  t h e  S t a t e  Depar tn~en t  of Employment; and t h e  
S t a t e  Oepartment of R e h a b i l i t a t i o n .  The two non-voting members 
a r e  appo in ted  from t h e  s t a f f  of Lookout Mountain School  f o r  Boys 
and t h e  Mount View', G i r l s  School .  



S i m i l a r l y ,  t h i s  growth i n  t h e  c o r r e c t i o n a l  process  has  had a 
profound e f f e c t  upon t h e  f u n c t i o n s  of t h e  pa ro le  board. For example, 
t h e  d i r e c t o r  p o i n t s  o u t  t h a t  i n  1951 a  board member could s a t i s f y  
himself and t h e  i n t e r e s t e d  pub l i c  by making a dec i s ion  c o n s i s t e n t  wi th  
c r i t e r i a  of t h e  p a s t ,  bu t  he must now make t h e  same dec i s ion  wi th  a  
broader  understanding of t h e  s u b t l e t i e s  of human behavior and t h e i r  
r e l a t i o n s h i p  t o  t h e  c.omplexit ies of modern s o c i e t y .  Moreover, a re-
view of board in te rv iews  ove r  t h e  p a s t  few yea r s  i n d i c a t e s  a  s teady
inc rease  i n  t h e  workload of t h e  members, a s  fo l lows:  

1961 -- 1,970 in t e rv i ews  averaging 18 man minutes p e r  in terview.  

1962 -- 1,995 in t e rv i ews  averaging 18 man minutes pe r  in terview.  

1963 -- 2,496 in t e rv i ews  averaging 16 man minutes pe r  in terview.  

1964 -- 2,530 in t e rv i ews  averaging 17 man minutes p e r  in te rv iew.  


Sentencinq and I n s t i t u t i o n a l  Proqrams 

Sentencing,  imprisonment, and p a r o l e  a r e  a l l  p a r t s  of a con-
t inuous  c o r r e c t i o n a l  process.  Regardless  of how t h i s  process  i s  
organized,  95 per  c e n t  of a l l  committed o f f ende r s  sooner  o r  l a t e r  
r e t u r n  t o  s o c i e t y ,  even i f  some r e t u r n  on ly  f o r  r e l a t i v e l y  s h o r t  
per iods  of time. The s e p a r a t e  components of t h e  c o r r e c t i o n a l  process  
should be coordinated t o  achieve maximum r e s u l t s  w i t h  r e s p e c t  t o  t h e  
p r o t e c t i o n  of s o c i e t y  and t h e  r e h a b i l i t a t i o n  of o f f ende r s  and, i n s o f a r  
a s  p o s s i b l e ,  t h e  same philosophy should se rve  a s  a  foundat ion f o r  t h e  
t o t a l  program. 

Sentencing i s  considered t h e  key t o  a s u c c e s s f u l  c o r r e c t i o n s  
program. Even i f  t h e  i n s t i t u t i o n s  and p a r o l e  agency a r e  s t a f f e d  wi th  
q u a l i f i e d ,  ded ica ted  personnel  and t h e i r  programs a r e  aimed a t  re-
h a b i l i t a t i o n ,  t h e  p o s s i b i l i t i e s  of success  a r e  minimized i f  t h e  
method of sen tenc ing  used does no t  permit  t h e  p a r o l e  a u t h o r i t y  t o  
r e l e a s e  an o f f ende r  a t  t h e  t ime t h a t  he is  considered a good r i s k  f o r  
a r e t u r n  t o  s o c i e t y .  I f  he must remain i n  t h e  i n s t i t u t i o n  f o r  a  
l onge r  per iod ,  t h e  e f f e c t s  of t h e  program a r e  diminished o r  perhaps 
even completely negated. By t h e  same token,  i f  he is re l eased  from 
t h e  i n s t i t u t i o n  before  he i s  cons idered  ready,  t hen  t h e  program has 
l i t t l e  chance of being h e l p f u l  and both  s o c i e t y  and t h e  o f f ende r  a r e  
l o s e r s .  

Conversely,  it i s  doub t fu l  t h a t  much can be accomplished by a 
change i n  t h e  method of sen tenc ing  i f  accompanying changes, a s  needed, 
a r e  no t  made o r  a t  l e a s t  i n i t i a t e d  i n  i n s t i t u t i o n a l  programs. In  
a d d i t i o n  t o  a q u a l i f i e d  pa ro le  board,  c o r r e c t i o n a l  i n s t i t u t i o n s  and 
f a c i l i t i e s  must have proper ly  q u a l i f i e d  and exper ienced p r o f e s s i o n a l  
personnel on t h e i r  s t a f f s ,  no t  on ly  t o  develop and emphasize r e h a b i l i -  
t a t i o n  programs, b u t  a l s o  t o  make e v a l u a t i o n s  and prepare  t h e  p e r t i -  
nent d a t a  needed by pa ro le  board members i n  making t h e i r  dec i s ions .  
That i s ,  f o r  example, some of t h e  more important  components of t h e  
c o r r e c t i o n a l  program i n  t h i s  r e s p e c t  a r e :  i n i t i a l  eva lua t ion ,  c l a s s i -
f i c a t i o n ,  and placement; v o c a t i o n a l  t r a i n i n g  and educat ion programs; 
counsel ing and t e s t i n g ;  p s y c h i a t r i c  s e r v i c e s ;  and pre-parole  planning
and guidance. 



Any c o n s i d e r a t i o n  of changes i n  a s t a t e ' s  sen tenc ing  p r a c t i c e s  
and c o r r e c t i o n a l  i n s t i t u t i o n  programs invo lves  t h e  ques t ion  of whether 
t h e  b e n e f i t s  t o  be de r ived  from such changes are worth t h e  a d d i t i o n a l  
c o s t s  incur red .  Most c o r r e c t i o n a l  a u t h o r i t i e s  ag ree  t h a t  a  program 
such a s  t h a t  of Wisconsin 's  r e p r e s e n t s  t h e  most s u c c e s s f u l  approach 
a s  y e t  developed t o  meet t h e  problems of sen tenc ing ,  i n c a r c e r a t i o n ,  
and r e l e a s e .  Yet it i s  extremely d i f f i c u l t ,  even f o r  c o r r e c t i o n  o f f i -  
c i a l s  i n  s t a t e s  w i th  such pro rams, t o  measure q c c u r a t e l y  t h e  e x t e n t  
t o  which t h e i r  programs c o n t r  b u t e  t o  p a r o l e  9 success .  Th i s  i s  espec i -
a l l y  t r u e  when comparisons a r e  a t tempted.  Seve ra l  reasons  why 
measurement i s  d i f f i c u l t  were c i t e d  i n  correspondence from c o r r e c t i o n  
o f f i c i a l s  i n  C a l i f o r n i a ,  Wisconsin, and o t h e r  s t a t e s .14  

1. It i s  d i f f i c u l t  t o  .compare p re sen t  r e s u l t s  w i t h  r e s u l t s  
i n  t h e  s t a t e  p rev ious  t o  adopt ion of t h e  p r e s e n t  program because: 

A.  	 Few reco rds  were kep t  formerly .  

B. 	 Very few o f f e n d e r s  were r e l e a s e d  on p a r o l e  previously ,  
and t h e s e  w e r d L t h e  ones  most l i k e l y  t o  succeed. 

C. 	 There have been changes i n  t h e  n a t u r e  and type  of 
c r imes  and c r i m i n a l s  which make comparisons impos- 
s i b l e .  

2. 	 It i s  impossible  t o  compare s t a t e s  because o f :  

A. 	 D i f f e r ences  i n  use  of p roba t ion  and and p a r o l e  (1n 
some s t a t e s  p a r o l e  i s  n o t  used e x t e n s i v e l y  s o  t h a t  
t h o s e  who a r e  paro led  a r e  more l i k e l y  t o  be success-
f u l .  Use o r  nonuse of p roba t ion  has  a g r e a t  bear ing  
on i n s t i t u t i o n a l  populat ion.  F i r s t  o f f e n d e r s  who 
perhaps should have been p laced  on proba t ion  a r e  
committed and then  paro led  wi th  b e t t e r  chance f o r  
succes s  than  a two- o r  th ree- t ime  l o s e r . ) ;  and 

B. 	 Regional  and l o c a l  d i f f e r e n c e s  i n  crime r a t e s ,  com-
munity a t t i t u d e s ,  and r e l a t e d  f a c t o r s .  

3. It i s  very d i f f i c u l t  t o  measure p a r o l e  succes s  o r  t o  
determine a c c u r a t e l y  t h e  reasons  t h e r e f o r  s ince :  

A. 	 The r a t e  of success  depends on how p a r o l e  success  i s  
de f ined  and t h e  l e n g t h  of time being considered.  o or example, should t e c h n i c a l  v i o l a t i o n s  bs  included 
o r  j u s t  new o f f enses?  Should two, t h r e e ,  o r  f i v e  
y e a r s  be used,  o r  should t h e  s u c c e s s f u l  completion of 

14. These responses  were a r e s u l t  of a s t a f f  q u e s t i o n n a i r e  s e n t  t o  
s e l e c t e d  s t a t e s  i n  A p r i l ,  1960, bu t  t hey  seem a s  a p p l i c a b l e  today 
a s  they  were then .  



paro le  -- r e g a r d l e s s  of l eng th  of time -- be t h e  
c r i t e r i o n ? )  

B. 	 There a r e  s o  many f a c t o r s  involved i n  each pa ro le  
success ,  and they  vary  from case  t o  case ,  it i s  hard 
t o  t e l l  p r e c i s e l y  which is t h e  most important .  Among
t h e s e  f a c t o r s  a r e  i n s t i t u t i o n a l  programs, time of 
r e l e a s e ,  fami ly  and community acceptance,  employment, 
p a r o l e  supe rv i s ion ,  and prev ious  background and 
record .  

Three P o s s i b l e  Approaches t o  Sentencinq Chanqes 
i n  Colorado 

The 1961-62 L e g i s l a t i v e  Counci l  Criminal  Code Committee ex-
amined t h r e e  p o s s i b l e  approaches t o  sen tenc ing  changes i n  Colorado. 
These included: 

1) 	 Limi ta t ion  on j u d i c i a l  sen tenc ing  d i s c r e t i o n  accompanied 
by broader  p a r o l e  board a u t h o r i t y ,  s i m i l a r  t o  t h e  p r a c t i c e  
i n  C a l i f o r n i a ,  Utah, Washington, and Wisconsin; 

2 )  	 The sen tenc ing  a l t e r n a t i v e  embodied i n  t h e  1958 f e d e r a l  
l e g i s l a t i o n ;  and 

3) 	 The method of sen tenc ing  o u t l i n e d  i n  t h e  Model Penal  code. 

To determine how t h e s e  approaches t o  sen tenc ing  might be 
adopted i n  Colorado, t h e  fo l lowing  s u b j e c t s  were examined: 

1 )  	Adminis t ra t ive  changes,  s t a f f  needs, and c o s t ;  

2 )  	 E f f e c t  on o t h e r  a s p e c t s  o f  t h e  j u d i c i a l  and law enforce-  
ment processes ;  

3 )  	 Broad s o c i a l  imp l i ca t ions ;  and 

4 )  	P o s s i b l e  s t a t u t o r y  changes. 

A s  a f i r s t  s t e p  i n  making t h i s  a n a l y s i s ,  t h e s e  t h r e e  approaches 
t o  sen tenc ing  were de f ined  more p r e c i s e l y  i n  t h e  form i n  which they  
might be app l i ed  i n  Colorado. 

1 )  Sentence S e t  by ~ t a t u t e . 1 5  Th i s  approach was l i m i t e d  t o  
two v a r i a t i o n s :  

a )  	maximum and minimum sentences  would be set by s t a t u t e ;  
and 

15. 	 Under a l l  t h r e e  approaches,  t h e  cour t  would have t h e  d i s c r e t i o n -  
a r y  a u t h o r i t y  t o  p l a c e  o f f e n d e r s  on proba t ion  a s  a t  p resen t .  



b) maximum set by s t a t u t e ,  c o u r t  cou ld  impose minimum, 
n o t  t o  exceed o n e - t h i r d  of t h e  maximum. Good time 
a l lowances  would app ly  on ly  a g a i n s t  t h e  maximum 
sen tence .  

The p a r o l e  board would have t h e  a u t h o r i t y  t o  rev iew and r e l e a s e  an  
o f f e n d e r  a f t e r  h a l f  of t h e  minimum sentence had been se rved .  Offend-
ers not  pa ro l ed  p r i o r  t o  t h e  e x p i r a t i o n  of t h e i r  maximum sen t ences ,  
less good time al lowance,  cou ld  be r e l e a s e d  under  p a r o l e  s u p e r v i s i o n  
a t  t h a t  t ime ,  such s u p e r v i s i o n  t o  c o n t i n u e  u n t i l  t h e  d a t e  of maximum 
sen t ence  e x p i r a t i o n .  Of fenders  r e l e a s e d  on re u l a r  p a r o l e  could  be 
kep t  under s u p e r v i s i o n  u n t i l  e x p i r a t i o n  of t h e9r maximum sen t ence ,  
u n l e s s  r e l e a s e d  soone r  by t h e  p a r o l e  board. 

2 )  F e d e r a l  Sen tenc inq  Option. I n  s e n t e n c i n g  an o f f e n d e r ,  t h e  
c o u r t  cou ld  choose  among s e v e r a l  op t i ons :  

a )  The c o u r t  cou ld  d e s i g n a t e  t h e  l e n g t h  of s en t ence  w i t h i n  
t h e  maximum p r e s c r i b e d  by s t a t u t e  and a l s o  t h e  minimum term which 
must be s e rved  b e f o r e  an o f f e n d e r  would become e l i g i b l e  f o r  p a r o l e ,  
which term may be less t h a n  b u t  cou ld  be no more t h a n  one - th i rd  of t h e  
maximum s e n t e n c e s  imposed. 

b )  The c o u r t  cou ld  s e t  t h e  maximum sen t ence  a s  p r e s c r i b e d  by 
s t a t u t e ,  i n  which even t  t h e  c o u r t  cou ld  s p e c i f y  t h a t  t h e  o f f e n d e r  
would become e l i g i b l e  f o r  p a r o l e  a t  such t ime  a s  t h e  p a r o l e  board may 
determine.  

c )  The c o u r t  cou ld  commit t h e  o f f e n d e r  t o  t h e  cus tody of t h e  
Department of I n s t i t u t i o n s  f o r  e x t e n s i v e  s t u d y  and eva lua t i on .  Under 
t h i s  a l t e r n a t i v e ,  it would be  cons ide red  t h a t  t h e  maximum s t a t u t o r y  
s en t ence  had been imposed, pending t h e  r e s u l t s  of t h i s  s t udy  and 
e v a l u a t i o n  which would be f u r n i s h e d  t o  t h e  committ ing c o u r t  w i t h i n  
t h r e e  months, u n l e s s  t h e  c o u r t  g r a n t e d  a d d i t i o n a l  t ime  t o  complete 
t h e  s t u d y  ( n o t  t o  exceed t h r e e  months).  A f t e r  t h e  c o u r t  r e c e i v e s  t h e  
depar tment ' s  r e p o r t  and recommendations, it could  do  one of s e v e r a l  
t h i n g s :  

i )  p l a c e  t h e  o f f e n d e r  on p roba t ion ;  

ii) 	a f f i r m  t h e  maximum sen t ence  a l r e a d y  imposed and l e t  t h e  
p a r o l e  board de te rmine  t h e  d a t e  of p a r o l e  e l i g i b i l i t y ;  

iii) a f f i r m  t h e  maximum sen t ence  a l r e a d y  imposed and set a 
d a t e  f o r  p a r o l e  e l i g i b i l i t y  which could  be less than  
b u t  no t  more t h a n  o n e - t h i r d  of t h e  maximum; o r  

i v )  	 reduce t h e  s e n t e n c e  a l r e a d y  imposed and set a d a t e  f o r  
p a r o l e  e l i g i b i l i t y  which cou ld  be less t h a n  b u t  no t  
more t h a n  one - th i rd  of t h e  maximum. 

( I n  Colorado,  a n o t h e r  o p t i o n  would be commitment t o  t h e  s t a t e  
r e fo rma to ry ,  u n l e s s  t h e  r e fo rma to ry  commitment laws were changed. 
The c o u r t  cou ld  commit t o  t h e  r e fo rma to ry  i n i t i a l l y  o r  a f t e r  diagno- 
sis and e v a l u a t i o n  by t h e  Department of ~ n s t i t u t i o n s . )  



3) Model Pena l  Code. A l l  crimes would be d iv ided  i n t o  
s e v e r a l  grades:  f e l o n i e s  of t h e  f i r s t  degree.  second degree ,  and 
t h i r d  degree:  misdemeanors: and p e t t y  misdemeanors. The c o u r t  would 
f i x  t h e  minimum and maximum terms wi th in  t h e  l i m i t s  s p e c i f i e d  f o r  t h e  
grade of cr imes w i t h i n  which t h e  o f f e n s e  f a l l s .  The l i m i t s  would be 
h ighe r  f o r  p e r s i s t e n t  o f f e n d e r s ,  p r o f e s s i o n a l  c r i m i n a l s ,  and dangerous 
menta l ly  abnormal persons.  The c o u r t  would be prevented from imposing 
what i n  e f f e c t  would be a  f i x e d  sen tence  by t h e  requirement t h a t  t h e  
minimum could no t  be more than  ha l f  of t h e  maximum. The pa ro l e  board 
would determine p a r o l e  r e l e a s e  a f t e r  t h e  minimum sen tence ,  l e s s  any 
good time allowance,  had been served.  

There would be some l i m i t a t i o n s  on t h e  a u t h o r i t y  of t h e  c o u r t  
t o  impose an e x t e n s i v e  consecu t ive  sen tence  on an o f f e n d e r  convic ted  
of s e v e r a l  cr imes i n  a  s i n g l e  t r i a l .  On t h e  o t h e r  hand, t h e  c o u r t  
would have t h e  d i s c r e t i o n a r y  a u t h o r i t y  t o  a l l e v i a t e  ha rdsh ip  i n  a  
p a r t i c u l a r  c a s e  by e n t e r i n g  a  judgment of conv ic t ion  f o r  a  l e s s e r  
degree  of crime than  t h e  o f f e n s e  f o r  which found g u i l t y  when, i n  view 
of a l l  t h e  c i rcumstances ,  t h e  punishment would o therwise  be t o o  harsh.  

Sen tences  f o r  f e l o n y  c o n v i c t i o n s  would inc lude ,  a s  a  s e p a r a t e  
p o r t i o n  t h e r e o f ,  an i n d e f i n i t e  p a r o l e  term of one t o  f i v e  years .  A 
pa ro l ee  could be d i scharged  from p a r o l e  by t h e  p a r o l e  board any time 
a f t e r  one y e a r  and be fo re  f i v e  yea r s .  

P o s s i b l e  Cos ts  Involved i n  Chanqinq t h e  Method of Sentencinq 

Ful l - t ime  P a r o l e  Board. Many of t h e  s t a t e s  i n  which sentenc-  
i n s  d i s c r e t i o n  i s  ves ted  t o  a  c o n s i d e r a b l e  e x t e n t  i n  t h e  pa ro l e  
a u i h o r i t y  have f u l l - t i m e  p a r o l e  boards ,  and such boards  a r e  g e n e r a l l y  
recommended by c o r r e c t i o n a l  and p a r o l e  o f f i c i a l s .  It would appear  
t h a t  t h e  adopt ion  of e i t h e r  of t h e  f i r s t  two approaches t o  sen tenc ing  
o u t l i n e d  above would r e q u i r e  a  f u l l - t i m e  p r o f e s s i o n a l  p a r o l e  board 
i n  o r d e r  t o  be s u c c e s s f u l .  A f u l l - t i m e  board would be l e s s  necessary 
under t h e  method of s en t enc ing  which fo l lows  t h e  Model Pena l  Code 
because t h e  a u t h o r i t y  of t h e  p a r o l e  board would be more l i m i t e d  than  
i n  e i t h e r  of t h e  o t h e r  two approaches.  

Fu l l - t ime  p a r o l e  boards  i n  o t h e r  s t a t e s  vary  i n  s i z e  from 
t h r e e  t o  n ine  members. Q u a l i f i c a t i o n s  f o r  board members vary ,  bu t  
t hey  u s u a l l y  i nc lude  exper ience  and t r a i n i n g  i n  one o r  more of t h e  
fo l lowing  f i e l d s  : 

1 )  p a r o l e  and proba t ion ;  

2 )  law; 

3)  law enforcement,  c o r r e c t i o n ,  o r  both;  

4 )  psychology; and 

5 )  s o c i a l  work. 



Colorado 's  p r e s e n t  pa r t - t ime  p a r o l e  board c o s t s  t h e  s t a t e  
approximately $10,000 p e r  year .  A f u l l - t i m e  p a r o l e  board i n  Colorado 
might c o s t  from $68,000 t o  $90,000 annual ly ,  depending on whether it 
would be a  t h r e e - o r  five-member board. Th i s  c o s t  e s t i m a t e  is  based 
on t h e  fol lowing:  

1 )  P a r o l e  board members (annual  s a l a r y ,  
$12,000) t h r e e  board members $36,000 

Adminis t ra t ive  s e c r e t a r y  4,800 
Legal s tenographer  4,200 
C l e r k - t y p i s t  3.300 

5 )  s u p p l i e s ;  t r a v e l  expense, e t c .  

(two a d d i t i o n a l  board members ) 24 000 
T o t a l  

It might be p o s s i b l e  i n i t i a l l y  f o r  a  f u l l - t i m e  board t o  use 
t h e  s t a f f  of t h e  a d u l t  pa ro l e  d i v i s i o n  f o r  c l e r i c a l  work, and t h u s  
reduce t h e  annual  c o s t  $7,000 t o  $8,000. 

Diaqnos t ic  Center.  I f  Colorado adopted t h e  f e d e r a l  sentencing 
program, a prof e s s i o n a l l y - s t a f  f e d  d i a g n o s t i c  f a c i l i t y  would be needed 
f o r  o f f ende r s  who might be r e f e r r e d  by t h e  c o u r t s  f o r  d i agnos i s  and 
eva lua t ion .  A t  l e a s t  1,200 o f f ende r s  a r e  sentenced each y e a r  t o  t h e  
reformatory and p e n i t e n t i a r y .  (1n a d d i t i o n ,  t h e r e  a r e  a  l a r g e  number 
placed on proba t ion ,  many of whom might be committed by t h e  c o u r t s  
f o r  e v a l u a t i o n ,  should such a  f a c i l i t y  and s e r v i c e  be a v a i l a b l e . )  
Even i f  on ly  t e n  p e r  c e n t  of t h e  committed o f f e n d e r s  ( p l u s  t h e  same 
propor t ion  of p o t e n t i a l  p r o b a t i o n e r s )  were r e f e r r e d  f o r  eva lua t ion ,  a t  
l e a s t  180 t o  200 v i o l a t o r s  would be involved,  and it i s  l i k e l y  t h a t  
t h i s  e s t i m a t e  i s  low. Even on t h e  b a s i s  of t h r e e  o r  f o u r  commitments 
pe r  week, a  f a c i l i t y  f o r  35 t o  50 inmates would be needed i f  most of 
them were t o  be kept  f o r  obse rva t ion  and e v a l u a t i o n  f o r  t h e  f u l l  90 
days provided i n  t h e  f e d e r a l  system. 

It is  very d i f f i c u l t  t o  p r e s e n t  even a f a i r l y  adequate e s t i -  
mate of c o n s t r u c t i o n  and o p e r a t i o n  c o s t s  f o r  such a  f a c i l i t y  and 
program. Many p o l i c y  ques t ions  a r e  involved such a s  t h e  fol lowing:  

1 )  Should t h e  d i a g n o s t i c  f a c i l i t y  be l o c a t e d  n e a r  t h e  
p e n i t e n t i a r y ?  

2 )  Should t h e  p e n i t e n t i a r y  be r e s p o n s i b l e  f o r  o v e r - a l l  admin-
i s t r a t i o n  and c o r r e c t i o n a  1 s e r v i c e s ?  

3 )  Should t h e  reformatory and p e n i t e n t i a r y  be permi t ted  t o  
send o f f ende r s  a l r e a d y  i n c a r c e r a t e d  t o  t h e  c e n t e r  f o r  e v a l u a t i o n  and 
s tudy upon approva l  of t h e  d i r e c t o r  of i n s t i t u t i o n s ,  o r  should t h e  
f a c i l i t y  be l i m i t e d  t o  c o u r t  r e f e r r a l s ?  

4 )  Should t h e  c e n t e r  be opera ted  i n  conjunc t ion  wi th  a  
f a c i l i t y  f o r  t h e  c r i m i n a l l y  insane? 



I f  t h e  answers t o  t h e  f i r s t  two ques t ions  a r e  i n  t h e  aff i rma-  
t ive ,  t h e  costs  would be cons ide rab ly  l e s s  because it would be ex- 
t remely expensive t o  s t a f f  a  smal l  f a c i l i t y  wi th  a  s u f f i c i e n t  number 
of c o r r e c t i o n a l  o f f i c e r s  i n  a d d i t i o n  t o  p r o f e s s i o n a l ,  c l e r i c a l ,  and 
maintenance personnel.  P r o f e s s i o n a l  s t a f f  i s  very expensive and 
extremely d i f f i c u l t  t o  r e c r u i t ;  t h u s ,  it would appear  more f e a s i b l e  
t o  sha re  p r o f e s s i o n a l  personnel ,  i n s o f a r  a s  poss ib l e .  This  could be 
accomplished by having such a  d i a g n o s t i c  c e n t e r  a t t a c h e d  e i t h e r  t o  t h e  
p e n i t e n t i a r y  o r  t o  a  s p e c i a l  f a c i l i t y  f o r  t h e  c r i m i n a l l y  insane ,  a l -
though separa ted  from it. 

I f  t h e  reformatory and p e n i t e n t i a r y  a r e  allowed t o  send inmates 
t o  t h e  d i a g n o s t i c  f a c i l i t y  f o r  e v a l u a t i o n  and s tudy,  it would more 
than l i k e l y  i n c r e a s e  t h e  s i z e  of t h e  f a c i l i t y  needed and perhaps t h e  
number of p r o f e s s i o n a l  s t a f f  members. On t h e  o t h e r  hand, it might be 
q u i t e  s h o r t s i g h t e d  t o  have such a  f a c i l i t y  and not  t o  use  it a s  needed 
a s  an a d j u n c t  t o  t h e  i n s t i t u t i o n a l  r e h a b i l i t a t i o n  program. 

From t h e  few examples c i t e d  above it can be seen t h a t  a change
i n  sen tenc ing  involves  much more than  s t a t u t o r y  r e v i s i o n  o r  po l i cy  
d e c i s i o n s  which r e l a t e  on ly  t o  sentencing.  These broader  imp l i ca t ions  
should be considered:  1) i n  o r d e r  t o  dec ide  whether Colorado should 
fo l low t h e  f e d e r a l  system; 2 )  i n  o r d e r  t o  p re sen t  t h e  General  Assembly 
wi th  a comprehensive p i c t u r e  of t h e  f a c t o r s  and c o s t s  involved i n  
adopt ing such an approach; and 3) i n  o r d e r  t o  avoid p o t e n t i a l  d i f f i -  
c u l t i e s  through c a r e f u l  planning.  

Cost  e s t i m a t e s ,  a s  i n d i c a t e d  above, a r e  almost impossible  t o  
make without  b a s i c  po l i cy  d e c i s i o n s ;  however, c o n s t r u c t i o n  might c o s t  
a t  l e a s t  $500,000, depending on whether inmate l a b o r  i s  used. It 
would c o s t  approximately $26,000 annual ly  t o  employ a  p s y c h i a t r i c  
team ( s y c h i a t r i s t ,  c l i n i c a l  p sycho log i s t ,  and p s y c h i a t r i c  s o c i a l  
worker7 based on p re sen t  c i v i l  s e r v i c e  s a l a r y  l e v e l s .  It  i s  doub t fu l  
whether one team would be adequate ,  bu t  t h e  number of a d d i t i o n a l  
p r o f e s s i o n a l  employees needed would depend on whether p r o f e s s i o n a l  
s t a f f  i s  t o  be shared and what t h e  f u n c t i o n  of t h e  d i a g n o s t i c  c e n t e r  
would inc lude .  

Addi t iona l  I n s t i t u t i o n a l  S t a f f .  Under two of t h e  t h r e e  sen-
t enc ing  approaches (exc luding  t h e  Model Penal  Code), it i s  l i k e l y
t h a t  a d d i t i o n a l  p r o f e s s i o n a l  s t a f f  would be r equ i r ed  a t  t h e  peni ten-  
t i a r y  and reformatory w i t h i n  a  s h o r t  per iod  of time, i f  no t  i n i t i a l l y .  
These p r o f e s s i o n a l  employees (psycho log i s t s ,  counse lors ,  s o c i a l  
workers)  would be necessary ,  i f  t h e  exper ience  of o t h e r  s t a t e s  i s  
i n d i c a t i v e  (Wisconsin, f o r  example), t o  provide t h e  f u l l - t i m e  pa ro le
board wi th  informat ion,  ana lyses ,  and e v a l u a t i o n s  which it would re-
q u i r e  a s  r e f e r e n c e  m a t e r i a l  i n  reviewing c a s e s  and making pa ro le  
determinat ion.  

Again it i s  d i f f i c u l t  t o  make an a c c u r a t e  c o s t  e s t ima te ,  bu t  
such a d d i t i o n a l  personnel  t o  t h e  two i n s t i t u t i o n s ,  whether employed 
by t h e  i n s t i t u t i o n  o r  t h e  a d u l t  p a r o l e  d i v i s i o n ,  could e a s i l y  c o s t  
from $50,000 t o  $100,000 per  year .  

Summar . The c o s t  e s t i m a t e s  and r e l a t e d  m a t e r i a l  presented 
i n  t h i s  ----fys e c  ion i n d i c a t e  some p o s s i b l e  impacts of sen tenc ing  changes 



upon i n s t i t u t i o n a l  f a c i l i t i e s ,  s t a f f s ,  and programs. These a r e  not  
a l l  t h e  f a c t o r s  and c o s t s  involved,  nor a r e  t h e  c o s t  e s t ima tes  t o  be 
considered accura t e ;  and f u r t h e r  s tudy  is needed. 

Broader Impl i ca t ions  of Sentsncinq Chanses 

J u d i c i a l  Functions.  Under t h e  f i r s t  two suggested approaches 
t o  sen tenc ing ,  j u d i c i a l  d i s c r e t i o n  would be l imi t ed .  In  t h e  f i r s t  
proposal ,  judges would have t h e  r e s p o n s i b i l i t y  only t o  determine 
g u i l t ,  sentence would be according t o  s t a t u t e  (a l though a s  an a l t e r -  
n a t i v e  it i s  suggested t h a t  t h e r e  might be a j u d i c i a l l y  imposed 
minimum not  t o  exceed one- third  of t h e  maximum). I f  changes i n  sen-
t enc ing  followed t h e  f e d e r a l  system, judges would have more a s s i s t a n c e  
and op t ions  i n  t h e  d i s p o s i t i o n  of of fende r s ,  bu t  they  would a l s o  be 
s u b j e c t  t o  c e r t a i n  l i m i t a t i o n s  wi th  r e s p e c t  t o  t h e  imposi t ion of a 
minimum sentence.  The method of sen tenc ing  embodied i n  t h e  Model 
Penal Code would l eave  t h e  judge cons ide rab le  l a t i t u d e ,  bu t  no t  a s  
much a s  a t  p re sen t ,  because s t a t u t o r y  maximums and minimums would not  
only be determined by t h e  type of crime but  a l s o  by t h e  s e v e r i t y  of 
t h e  of fense .  Fur the r ,  t h e  c o u r t  could no t  impose a minimum t h a t  i s  
more than  one-half t h e  maximum. 

A comprehensive survey of t h e  a t t i t u d e s  of d i s t r i c t  judges to- 
ward sen tenc ing  and p o s s i b l e  changes was made by t h e  L e g i s l a t i v e  
Council Adminis t ra t ion of J u s t i c e  Committee, which d iscussed  t h i s  t o p i c  
a t  i t s  r e g i o n a l  meetings. I n  i t s  r e p o r t  t o  t h e  General  Assembly, t h e  
Adminis t ra t ion of J u s t i c e  Committee summarized t h e  sen tenc ing  d iscus-  
s i o n s  a t  t h e  r eg iona l  meetings a s  follows:16 

Two-thirds of t h e  27 d i s t r i c t  judges wi th  whom sen-
tenc ing  was d iscussed  a t  t h e  committee's r eg iona l
meetings favored a change i n  t h e  method of sentencing.
The o t h e r  n ine  judges advocated r e t e n t i a n  of t h e  
p resen t  j u d i c i a l  sen tenc ing  a u t h o r i t y .  Most of t h e  
judges favor ing  change f e l t  t h a t  t h e  C a l i f o r n i a  
system had mer i t  and recommended t h a t  t h e  maximum 
and minimum sentences  be s e t  by s t a t u t e ,  w i t h  t h e  
c o u r t s '  func t ion  confined t o  a de te rmina t ion  of g u i l t .
One d i s t r i c t  judge advocated one day t o  l i f e  sen tences  
i n  a l l  f e l o n i e s ,  w i t h  t h e  pa ro le  board t o  determine 
r e l e a s e  wi th in  t h i s  range. Another d i s t r i c t  judge 
f e l t  t h a t  t h e  pa ro le  board should be given t h e  d i s -  
c r e t i o n a r y  a u t h o r i t y  t o  determine r e l e a s e  a t  any 
time a f t e r  s i x  months had been served.  These judges 
were unanimous i n  t h e  opinion t h a t  a q u a l i f i e d  f u l l -
t ime pa ro le  board would be necessary t o  make such a 
change i n  sen tenc ing  procedures succss s fu l .  Fixed 
s t a t u t o r y  sen tences  were favored r a t h e r  than  open- 
ended sen tences  t o  l i m i t  t h e  e f f e c t  of a r b i t r a y
paro le  board a c t i o n ,  which m i & t  r e s u l t  i n  inca rce r -  
a t i o n  of u n j u s t  l ength .  

16. 	J u d i c i a l  Adminis t ra t ion i n  Colorado, Research Pub l i ca t ion  No. 
49, Colorado L e g i s l a t i v e  Council ,  1960. p. 139. 



Several r e a s o n s  were g i v e n  by t h e  d i s t r i c t  judges  i n  
f a v o r  of a d o p t i n g  a sys tem of  s t a t u t o r y  s e n t e n c i n g ,  
Some judges  s a i d  t h a t  it i s  n o t  p o s s i b l e  t o  d e t e r m i n e  
a t  t h e  time s e n t e n c e  i s  imposed what t h e  o f f e n d e r ' s  
p o s s i b i l i t y  f o r  r e h a b i l i t a t i o n  might  be  f i v e  t o  10 
y e a r s  i n  t h e  f u t u r e .  It was p o i n t e d  o u t  t h a t  l e g a l  
t r a i n i n g  d o e s  n o t  g i v e  judges  s p e c i a l  competence t o  
de te rmine  what t o  do  w i t h  a man a f t e r  he  h a s  been 
found g u i l t y .  Even r e c o  n i z i n g  d i f f e r e n c e s  between 
i n d i v i d u a l  c a s e s ,  s e v e r a7 judges  f e l t  t h a t  t h e r e  was 
i n e q u a l i t y  i n  t h e  i m p o s i t i o n  o f  s e n t e n c e s  and t h a t  
t h e  proposed change would p r o v i d e  more o p p o r t u n i t y  
f o r  r e l e a s e  on t h e  b a s i s  o f  an  o f f e n d e r ' s  p r o s p e c t s
f o r  a s u c c e s s f u l  r e t u r n  t o  s o c i e t y .  

The judges  who opposed a change i n  t h e  method of  sen-
t e n c i n g  p o i n t e d  o u t  t h a t  t h e  s e n t e n c i n g  judge  i s  much 
more a c q u a i n t e d  w i t h  t h e  c a s e  and t h e  o f f e n d e r  t h a n  
any  board  would b e  a f t e r  r ev iewing  t h e  r e c o r d  and 
i n t e r v i e w i n g  t h e  o f f e n d e r  months o r  y e a r s  a f t e r  t h e  
c r ime  had been committed. I n  imposing s e n t e n c e ,  
t h e s e  judges  s a i d  t h e y  t o o k  i n t o  c o n s i d e r a t i o n  t h e  
c r ime  and e x t e n u a t i n g  c i r c u m s t a n c e s  a s  w e l l  a s  t h e  
i n f o r m a t i o n  developed t h r o u g h  t h e  p r e s e n t e n c e  i n v e s t i -  
g a t i o n .  

A t t o r n e y s  and o t h e r  judges  w i t h  whom t h e  committee 
d i s c u s s e d  s e n t e n c i n g  a t  t h e  r e g i o n a l  mee t ings  were 
a l s o  d i v i d e d  two t o  one on t h i s  q u e s t i o n ;  t h e  r e a s o n s  
advanced f o r  b o t h  p o s i t i o n s  were v e r y  s i m i l a r  t o  
t h o s e  of t h e  d i s t r i c t  judges .  

Law Enforcement O f f i c i a l s .  A change i n  s e n t e n c i n g  which 
would l i m i t  t h e  c o u r t ' s  d i s c r e t i o n  might  be  looked upon by law enforce -  
ment o f f i c e r s ,  e s p e c i a l l y  d i s t r i c t  a t t o r n e y s ,  a s  hampering t h e i r  
e f f o r t s  because  w i t h  f i x e d  maximums and minimums, t h e  e l i m i n a t i o n  of 
good time, and t h e  placement  of p r i s o n  r e l e a s e  d e t e r m i n a t i o n  i n  t h e  
p a r o l e  board ,  t h e r e  i s  no way i n  which a l i g h t e r  s e n t e n c e  can  be  
g u a r a n t e e d  t o  an o f f e n d e r  f o r  c o o p e r a t i o n .  The b e s t  t h a t  c o u l d  be  
promised i s  t h a t  a r e p o r t  on t h e  o f f e n d e r ' s  c o o p e r a t i o n  would be  in-  
c luded  i n  t h e  m a t e r i a l  reviewed by t h e  p a r o l e  board  and a recommenda- 
t i o n  made f o r  a s h o r t  minimum s e n t e n c e  b e f o r e  p a r o l e  e l i g i b i l i t y .  

T h a t  t h e  p o s s i b i l i t y  of  such  o p p o s i t i o n  t o  a change i n  sen-
t e n c i n g  by law enforcement  o f f i c i a l s  i s  n o t  f a r f e t c h e d  i s  demons t ra ted  
by what happened i n  t h e  s t a t e  of Washington when t h e  s t a t u t o r y  sen tenc-  
i n g  sys tem was adop ted  i n  1934. For  s e v e r a l  y e a r s  d i s t r i c t  a t t o r n e y s  
and s h e r i f f s  opposed t h e  sys tem and t h e  p a r o l e  board.  The c r u x  of  t h e  
o p p o s i t i o n  c a n  be found i n  two q u e s t i o n s  r a i s e d  by t h e  Washington 
S t a t e  A s s o c i a t i o n  of P r o s e c u t i n g  A t t o r n e y s  i n  a meet ing  w i t h  t h e  s t a t e  
p a r o l e  board.  "Why do t h e  s e n t e n c e s  you set vary s o  much from what we 
recommended?" "Why d o e s n ' t  t h e  Board back o u r  d e a l s  w i t h  i n r n a t e ~ ? ~ l 7  

17. 	 Law and Contemporary Problems,  "Sen tenc ing  by a n  A d m i n i s t r a t i v e  
Board,"  Vol. X X I I I ,  No. 3, Norman S .  Hayner, Duke U n i v e r s i t y  
s c h o o l  of  Law, p. 481. 



A f t e r  numerous conferences  and y e a r s  of expe r i ence  working with t h e  
new sen t enc ing  system, it became g e n e r a l l y  accep ted  by law enforcement 
o f f i c e r s  and p rosecu t ing  a t t o r n e y s ,  many of whom dec ided  t h a t  t h e  
board knew more about  t h e  o f f e n d e r s  t h a n  t hey  d i d  and a l s o  asked how 
they  cou ld  a s s i s t  t h e  board by p repa r ing  b e t t e r  s t a t e m e n t s  of t h e  
c r imes  and t h e i r  i n v e s t i g a t i o n s . 1 8  

The fo rego ing  comments a r e  n o t  in tended  a s  criticism of pross-
c u t i n g  a t t o r n e y s  o r  law enforcement o f f i c e r s .  Ra the r ,  t h e  purpose i s  
t o  show t h e  need f o r  coope ra t i on  and t h e  problems which can r e s u l t  
from t h e  l a c k  of  communication. It i s  unders tandable  t h a t  law enforce-  
ment o f f i c i a l s  might become upse t  i f  t h e  1f e e l  t h a t  t h e i r  e f f o r t s  a r e  
being hampered because  of r e s t r i c t i o n s  p  aced upon them through t h e  
adopt ion  of a  s en t enc ing  system which, u n l e s s  exp la ined ,  is  perceived 
a s  a means of r a p i d l y  r e t u r n i n g  dangerous o f f e n d e r s  t o  s o c i e t y .  

C h a n ~ e s  i n  S o c i e t y ' s  Approach t o  Crime. The f i r s t  two sen- 
t e n c i n g  a l t e r n a t i v e s  would g i v e  more l e g a l  s a n c t i o n  t o  t h e  c u r r e n t  
t r e n d  i n  t h e  handl ing  of c r i m i n a l s  away from r e t r i b u t i o n ,  punishment, 
and d e t e r r e n c e  and toward emphasis on s o c i e t y ' s  p r o t e c t i o n  and re-
h a b i l i t a t i o n  e f f o r t s .  On t h e  s u r f a c e  t h i s  may appea r  a s  a  "ge t  s o f t N  
approach. Those who suppor t  t h i s  s h i f t  i n  emphasis a rgue  t h a t  t h e  
c o n t r a r y  i s  t r u e  because:  1) Release  of  an o f f e n d e r  a t  t h e  time he 
appears  t o  be b e s t  a b l e  t o  r e t u r n  t o  s o c i e t y  s u c c e s s f u l l y  p r o t e c t s  
s o c i e t y  f a r  more t h a n  i f  he i s  r e l e a s e d  a f t e r  s e r v i n g  t h e  r equ i r ed  
amount of time, r e g a r d l e s s  of h i s  chances  t o  be a good c i t i z e n .  2)
P a r o l e  supe rv i s ion  p r o t e c t s  s o c i e t y  and h e l p s  the o f f e n d e r  t o  keep 
from b a c k s l i d i n g ;  r e l e a s e  w i thou t  s u p e r v i s i o n  is f a r  more dangerous. 
3) I f  an  o f f e n d e r  has  an i n c e n t i v e ,  he  i s  more l i k e l y  t o  t r y  t o  f a c e  
r e a l i t y  and t h e  r e a l  c auses  of h i s  problems; such i n c e n t i v e  i s  pro-
vided i f  an  o f f e n d e r  knows t h a t  t h e  t ime of h i s  r e l e a s e  depends t o  a  
g r e a t  e x t e n t  upon h imse l f .  There  i s  l i t t l e  mot iva t i on  i f  he knows he 
has  t o  s e r v e  a  c e r t a i n  l e n g t h  of time anyway. 4 )  Focusing more 
a t t e n t i o n  on t h e  o f f e n d e r  r a t h e r  t h a n  c o n c e n t r a t i n g  on t h e  crime com- 
mi t t ed  makes it p o s s i b l e  t o  r e l e a s e  o f f e n d e r s  e t  t h e  time they  a r e  
cons idered  ready t o  be r e t u r n e d  t o  s o c i e t y  and to  hold  dangerous 
o f f e n d e r s  a s  long a s  t h e  law w i l l  allow. 

The problem, t h e r e f o r e ,  is n o t  on ly  one of e q u a l i z i n g  sen-
t e n c e s  f o r  l i k e  c r imes  ( a l t hough  d i s p a r i t y  ha6 been demonstrated by 
p e n i t e n t i a r y  s t a t i s t i c s ) ,  b u t  a l s o  t o  p rov ide  a sentence t a i l o r e d  t o  
a p a r t i c u l a r  o f f e n d e r  t o  t h e  e x t e n t  t h a t  through h f s  own e f f o r t s  
( w i t h  a s s i s t a n c e )  he can be r e l e a s e d  sooner  i f  it i s  determined t o  be 
s a f e  t o  do so ,  and he can be  he ld  for t h e  maximum pe r iod  i f  it i s  i n  
s o c i e t y ' s  b e s t  i n t e r e s t .  

Both t h e  California-Wisconsin-Washington method of  sen tenc ing
and t h e  f e d e r a l  system a r e  i n  l i n e  w i t h  t h i s  approach. Equa l i za t i on
of s en t ences  f o r  l i k e  crimes i s  recognized by impos i t i on  of t h e  
s t a t u t o r y  maximum and by e i t h e r  t h e  statutory minimum o r  limitations 
on t h e  l e n g t h  of minimum s e n t e n c e  w h i c h  may be j u d i c i a l l y  imposed. 



ÿÿ he c o u r t  may r eques t  d i a g n o s t i c  a s s i s t a n c e  under t h e  f e d e r a l  system 
i n  cons ider ing  c a r e f u l l y  what i s  b e s t  f o r  t h e  o f f ende r  and f o r  soc ie -  
t y , )  Within t h e s e  sen tence  l i m i t a t i o n s ,  there i s  no automatic formula 
t o  guaran tee  t h e  d a t e  of r e l e a s e ;  t h i s  i s  dependent upon t h e  o f f ende r  
and eva lua t ion  of h i s  chances of becoming a u s e f u l  c i t i z e n .  

The same remarks apply,  bu t  t o  a  l e s s e r  e x t e n t ,  w i th  r e s p e c t  
t o  t h e  method of sen tenc ing  embodied i n  t h e  Model Pena l  Code because 
t h e  Model Penal  Code p l aces  much more emphasis on t h e  s e v e r i t y  of t h e  
crime i n  e s t a b l i s h i n g  maximum and minimum sentences ,  provides  f o r  
good t ime allowances,  and a l lows  t h e  c o u r t  t o  s e t  bo th  minimum and a  
maximum sentence,  a l though t h e  minimum cannot exceed one-half t h e  
maximum, 

Concludinq Comments and Ques t ions  

A s  may be noted from t h e  foregoing  m a t e r i a l ,  t h e  s u b j e c t  of 
sen tenc ing  inc ludes  a  number of complex problems, and s e v e r a l  
ques t ions  may need t o  be answered be fo re  committee members a r e  i n  a  
p o s i t i o n  t o  cons ide r  f i n a l  f i n d i n g s  and recommendations. Some of 
t h e s e  ques t ions  have been r a i s e d  s p e c i f i c a l l y  i n  t h e  preceding 
m a t e r i a l ,  Other gene ra l  q u e s t i o n s  t o  which committee members may 
wish t o  d i r e c t  t h e i r  a t t e n t i o n  could inc lude  t h e  following: 

1. 	 What changes i n  t h e  p r e s e n t  sen tenc ing  process  i n  Colorado 
need t o  be made i n  o r d e r  t o  ach ieve  t h e  d e s i r e d  g o a l s  such 
a s  punishment and r e h a b i l i t a t i o n ?  

2. What e f f e c t  would t h e s e  chan es have i n  terms of c o s t ,  
j u d i c i a l  f u n c t i o n s ,  i n s t i t u t i o n a P programs, law enforcement, 
and t h e  behavior  of p r i sone r s?  

3. What changes would need t o  be made, f o r  example, i n  t h e  
p a r o l e  program i n  Colorado t o  implement any recommended 
changes i n  t h e  sen tenc ing  process?  

4. 	 What s t a t u t o r y  and budgetary changes would need t o  be 
made? 

To a s s i s t  i n  a r r i v i n g  a t  answers t o  t h e s e  and o t h e r  ques t ions ,  t h e  
committee may we l l  want t o  meet w i th  judges,  law enforcement repre-  
s e n t a t i v e s ,  and c o r r e c t i o n a l  and p a r o l e  o f f i c i a l s .  


