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The Leg is la t ive  Council, which i s  composed of f i v e  
Senators ,  s i x  Representat ives,  and t h e  presiding o f f i c e r s  
of t h e  two houses, serves a s  a continuing research a ency 
f o r  the  l e g i s l a t u r e  through the  maintenance of a t r a  ?ned 
s t a f f .  Between , sess ions ,  research a c t i v i t i e s  a r e  concen- 
t r a t e d  on t h e  study of r e l a t i v e l y  broad problems formally 
proposed by l e g i s l a t o r s ,  and t he  publ ica t ion and d i s t r i -  
bution of f a c t u a l  r epo r t s  t o  a i d  i n  t h e i r  solut ion.  

During t he  sess ions ,  t h e  emphasis i s  on supplying
l e g i s l a t o r s ,  on individual  reques t ,  with personal memo- 
randa, providing them with information needed t o  handle 
t h e i r  own l e g i s l a t i v e  problems. Reports and memoranda 
both give pe r t i nen t  data i n  t he  form of f a c t s ,  f i gu re s ,  
arguments, and a l t e r n a t i v e s .  



PROPOSED AMENDMENTS 


TO 1969 


WATER LEGISLATION 


L e g i s l a t i v e  Council 


Report To The 


Colorado General 


Assembly 


Research Publ icat ion No. 147 

December, 1969 




OFFICERS 
REP. C. P. (DOC) LAM8 

Chelnmn 
SEN. FAY mBERARD 

v ice  Chalrmsn 

STAFF 

LYLE C. KVLE 


Dlrsctor 

DAVID F. MORRISSW 

Prlnclpsl Analvat 
STANLEV ELOFSON 
Pr lnc l~s l  Anal vat 

JANET WILSON 1 

Senior Analyst 
DAVID HIT€ 

Resesrch Associate 
RICHARD LEVENGOOD 

Research A#aoclate 

COLORADO GENERAL ASSEMBLY MEMBERS 
LT. GOV. MARK HOGAN 

SEN. JOHN BERMINGHAM 
SEN. FRANK KEMP 

SEN. VINCENT MASSARI 
SEN. RUTH STOCKTON 

SPEAKER JOHN 0. VANOERHOOF 
REP. JOSEPH CAlABRESE 

REP. JOHN FUHR 
REP. CARL OUSTAFSON 

REP. BEN KLElN 
REP. CLARENCE QUINLAN 

LEGISLATIVE COUNCIL 
ROOM 46 STATE CAPITOL 

DENVER, COLORADO 80203 
892-2285 

AREA CODE 303 

December 12,  1969 

To Members of t h e  For ty - seven th  Colorado Genera l  
Assembly 

P u r s u a n t  t o  p r o v i s i o n s  o f  House J o i n t  
R e s o l u t i o n  No. 1034, 1969 S e s s i o n ,  t h e  L e g i s l a -  
t i v e  Counc i l  submi t s  t h e  accompanying r e p o r t  of  
p r o g r e s s  concern ing  w a t e r  l e g i s l a t i o n  i n  Colo- 
r a d o .  

The L e g i s l a t i v e  Counc i l  Committee on 
Water submi t t ed  i t s  r e p o r t  and recommendations 
t o  t h e  Counc i l  a t  i t s  meeting on December 15, 
1969. The accompanying r e p o r t  was adop ted  by 
t h e  Counc i l  a t  t h a t  meeting f o r  t r a n s m i s s i o n  t o  
t h e  Governor and t o  t h e  Second R e g u l a r  S e s s i o n  
of  t h e  F o r t y - s e v e n t h  Genera l  Assembly. 

R e a p e c t f u l l y  s u b m i t t e d ,  

s 	 R e p r e s e n t a t i v e  C. P. (DOC) Lamb 
Chairman 
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R e p r e s e n t a t i v e  C. P .  ( D O C )  Lamb 
Cha irman 
Colorado L e g i s l a t i v e  Counc i l  
Room 46, S t a t e  C a p i t o l  
Denver,  Colorado 80203 

Dear R e p r e s e n t a t i v e  Lamb: 

Your Committee on Water he rewi th  submi t s  i t s  r e p o r t  and 
recommendations concern ing  w a t e r  l e g i s l a t i o n .  T h i s  y e a r  t h e  
Committee has  c o n c e n t r a t e d  i t s  a t t e n t i o n  on s e v e r a l  a s p e c t s  of  
v i t a l l y  impor tan t  1969 w a t e r  l e g i s l a t i o n  and submits  w i t h  t h i s  
r e p o r t  two b i l l s  t o  amend a number of s e c t i o n s  of Sena te  B i l l  
81 -- t h e  Water R i g h t  De te rmina t ion  and A d m i n i s t r a t i o n  Act of  
1969. 

The f i r s t  b i l l  c o n t a i n s  some s u b s t a n t i v e  amendments t o  
S . B .  81. P r o v i s i o n s  a r e  inc luded  f o r  s e p a r a t i n g  t h e  abandon- 
ment and t a b u l a t i o n  p r o v i s i o n s  i n  t h e  b i l l  which, i n  g e n e r a l ,  
would p rov ide  more p o r t e c t i o n  f o r  w a t e r  u s e r s  a g a i n s t  t h e  i n -  
a d v e r t e n t  l o s s  of a  w a t e r  r i g h t  th rough  a d m i n i s t r a t i v e  e r r o r .  

A p r o p o s a l  of  t h e  e x e c u t i v e  committee t o  d e l a y  t h e  t abu-  
l a t i o n  of  w a t e r  r i g h t s  u n t i l  1975 was a c c e p t e d  o n l y  i n  p a r t .  
The f u l l  w a t e r  committee accep ted  t h e  i d e a  t h a t  t h e  d a t e s  f o r  
t h e  t a b u l a t i o n  shou ld  be de layed  t o  pe rmi t  t h e  abandonment of 
c e r t a i n  unused w a t e r  r i g h t s  t o  be a d j u d i c a t e d  and t o  a l l o w  t h e  
d i v i s i o n  e n g i n e e r s  more t i m e  t o  comple te  t h e  t a b u l a t i o n .  The 
f u l l  committee d i d  n o t ,  however, a c c e p t  a s  n e c e s s a r y  t h e  d e l a y  
of  w a t e r  r i g h t s  t a b u l a t i o n  u n t i l  1975. The f u l l  committee 
a c c e p t e d  t h e  b i l l  proposed by t h e  e x e c u t i v e  committee w i t h  t h e  
e x p l i c i t  p r o v i s o  t h a t  t h e  s p e c i f i c  d a t e s  t o  which t h e  t a b u l a -  
t i o n  shou ld  be de layed  would n o t  be c o n s i d e r e d  p a r t  o f  t h e  w a t e r  
committee recommendation. 

. O t h e r  proposed changes i n  t h e  f i r s t  b i l l  p e r t a i n  t o  t h e  
p u b l i c a t i o n  of a l i s t  o f  changes t o  t h e  i n i t i a l  t a b u l a t i o n ,  



r a t h e r  t h a n  having a complete (and e x p e n s i v e )  r e p u b l i c a t i o n  o f  
t h e  e n t i r e  t a b u l a t i o n ;  a l lowance  of t h r e e  y e a r s ,  r a t h e r  t h a n  
two y e a r s ,  f o r  c o r r e c t i o n  o f  e r r o r s  i n  t h e  t a b u l a t i o n ;  and pub- 
l i c a t i o n  of  t h e  l i s t  o f  changes t o  t h e  t a b u l a t i o n  every  f o u r t h  
y e a r  t o  a l l o w  time f o r  a d d i t i o n a l  abandonment p roceed ings  be- 
tween p u b l i c a t i o n  o f  t h e  l i s t  of changes.  

The second b i l l  i n c l u d e d  i n  t h e  r e p o r t  concerns  a  number 
of amendments sugges ted  by t h e  j u d i c i a l  b ranch  which would 
c l a r i f y  some m a t t e r s  of  l e g i s l a t i v e  o v e r s i g h t  r e l a t i n g  t o  j u d i -  
c i a l  a d m i n i s t r a t i o n  under  t h e  a c t .  Also  inc luded  i n  t h i s  b i l l  
i s  a p r o p o s a l  d r a f t e d  t o  r educe  t h e  p u b l i c a t i o n  c o s t s  by pro- 
v i d i n g  t h a t  monthly resumes of  a p p l i c a t i o n s  f o r  w a t e r  r i g h t s  
would need t o  be p u b l i s h e d  o n l y  i n  t h e  c o u n t i e s  a f f e c t e d .  

F i n a l l y ,  it should  be emphasized t h a t  t h e  wa te r  commit- 
t e e  d o e s  n o t  f i n d  any need t o  make sweeping changes t o  t h e  law. 
S e n a t e  B i l l  81 i n  g e n e r a l  seems, on c l o s e r  o b s e r v a t i o n ,  t o  need 
o n l y  t h e  few m o d i f i c a t i o n s  sugges ted  a t  t h i s  time. 

R e s p e c t f u l l y  submi t t ed ,  

/s/ R e p r e s e n t a t i v e  Harold McCormick 
Chairman 
Committee on Water 



FOREWORD 

To c a r r y  o u t  p r o v i s i o n s  of H . J . R .  No. 1034, 1969 S e s s i o n ,  
t h e  L e g i s l a t i v e  Counc i l  a p p o i n t e d  a w a t e r  committee comprised o f  
t h e  membership of t h e  House N a t u r a l  Resources  Committee and t h e  
S e n a t e  Water Committee. The d i r e c t i v e  of t h e  committee was t o  
conduc t  a f u r t h e r  r ev iew of  w a t e r  laws t o  de te rmine  t h e i r  s u f f i -  
c i e n c y ,  need f o r  m o d i f i c a t i o n ,  o r  need f o r  f u r t h e r  l e g i s l a t i o n  
t o  p r o v i d e  an  e f f e c t i v e  sys tem f o r  a d m i n i s t r a t i o n ,  development ,  
and c o n t r o l  of  w a t e r  u s e  i n  Colorado.  S i n c e  t h e  t o t a l  member- 
s h i p  o f  t h e  two l e g i s l a t i v e  committees would be t h i r t y - s e v e n  
members, an e x e c u t i v e  committee of  e i g h t  members was e s t a b l i s h e d  
t o  c o o r d i n a t e  t h e  work o f  t h e  f u l l  committee. The committee 
members a r e  l i s t e d  below w i t h  t h e  e x e c u t i v e  committee members i n -  
d i c a t e d  by a s t e r i s k s .  

*Rep. Harold McCormick, 
Chairman f o r  1969 

*Sen. Wayne Denny, 
Chairman f o r  1970 

Rep. 
Rep. 
Rep.

*Rep.
Rep.

*Rep. 
*Rep. 

Rep.
Rep.
Rep.
Rep. 
Rep.
Rep. 

*Rep. 

T. John Baer 
F o r r e s t  Burns 
C h a r l e s  DeMoul i n  
George F e n t r e s s  
Vincen t  Grace 
Wad Hinman 
Rober t  Jackson  
Hiram McNeil 
Ed Newman 
Cla rence  Q u i n l a n  
Rober t  S c h a f e r  
Lowell Sonnenberg 
Ronald S t r a h l e  
George Woodard 

Sen. Fred Anderson 
Sen. Hugh Chance 
Sen. Fay DeBerard 
Sen. C l a r e n c e  Decker 
Sen. C h e s t e r  Enstrom 
Sen. Hugh Fowler 
Sen. Wil l iam S.  Garnsey, 

*Sen. Ted G i l l  
Sen. Lloyd Hodges 
Sen. George Jackson 
Sen. Frank Kemp 
Sen. Harry Locke 
Sen. Donald MacManus . 
Sen. V i n c e n t  Massa r i  
Sen. W i l l  Nicholson 
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Sen. Norman Ohlson 
Sen. Wilson Rockwell 
Sen. 
Sen. 

*Sen. 
Sen. 

A l l e g r a  Saunders  
J o s e p h  Shoemaker 
Sam T a y l o r  
Ki rk  Wagner 

During t h i s  y e a r  o f  t h e  commit tee ' s  s t u d y  t h e  e x e c u t i v e  
committee h e l d  a series o f  f i v e  r e g i o n a l  mee t ings  th roughou t  t h e  
s t a t e  i n  a n  e f f o r t  t o  a c q u a i n t  w a t e r  u s e r s  w i t h  t h e  1969 w a t e r  
l e g i s l a t i o n  and t o  o b t a i n  t h e  v iewpoin t s  o f  w a t e r  u s e r s .  A l l  
members of  t h e  committee were i n v i t e d  t o  a t t e n d  t h e  meet ing  i n  
t h e i r  a r e a .  The committee i s  p l e a s e d  w i t h  t h e  number of  p e r s o n s
a t t e n d i n g  t h e s e  meet ings  and d i s c u s s i n g  t h e i r  i d e a s  w i t h  t h e  
committee.  Also  t h e  committee i s  a p p r e c i a t i v e  of  t h e  e x c e l l e n t  
c o o p e r a t i o n  r e c e i v e d  from w a t e r  judges  i n  t a k i n g  a n  a c t i v e  i n t e r -  
es t  a s s i s t i n g  w i t h  t h e  mee t ings .  



Other  mee t ings  of  t h e  e x e c u t i v e  committee were h e l d  i n  
Denver and a  meet ing  of  t h e  f u l l  committee was h e l d  on November 
21 i n  t h e  Sena te  Chamber. A t  t h i s  meeting t h e  d r a f t  committee 
r e p o r t  and b i l l s  were reviewed and modi f i ed  by t h e  f u l l  commit- 
t e e .  

Many p e r s o n s  were involved i n  t h e  commit tee ' s  work t h i s  
y e a r  and t h e  e x c e l l e n t  a s s i s t a n c e  of f e d e r a l ,  s t a t e ,  and l o c a l  
o f f i c i a l s ,  s e v e r a l  p r i v a t e  i n d i v i d u a l s ,  and r e p r e s e n t a t i v e s  o f  
p r i v a t e  groups  shou ld  be recogn ized .  M r .  Tom Ten Eycke, Execu-
t i v e  D i r e c t o r ,  Department of N a t u r a l  Resources ;  M r .  C la rence  
Kuiper ,  S t a t e  Engineer ;  B i l l  Mat te rn ,  S u p e r v i s i n g  Engineer ;  and 
F e l i x  Sparks ,  D i r e c t o r  of  t h e  Colorado Water Conserva t ion  Board, 
were i n  a t t e n d a n c e  a t  p r a c t i c a l l y  a l l  of t h e  r e g i o n a l  mee t ings  
and p a r t i c i p a t e d  a c t i v e l y  i n  t h e  d i s c u s s i o n s  w i t h  w a t e r  u s e r s .  
Mr. Ted Moulder and D r .  John Moore of  t h e  U.S. Geolog ica l  Survey 
c o n t r i b u t e d  t o  t h e  mee t ings  and a r r a n g e d  f o r  o t h e r  U.S.G.S. 
s t a f f  pe r sons  knowledgeable i n  p a r t i c u l a r  w a t e r  b a s i n s  t o  make 
p r e s e n t a t i o n s  of t h e  g e o l o g i c a l  c o n d i t i o n s  of each  b a s i n .  
S t a n l e y  E lo f son ,  P r i n c i p a l  Ana lys t  of t h e  L e g i s l a t i v e  Counc i l  
s t a f f ,  had primary r e s p o n s i b i l i t y  f o r  c o o r d i n a t i n g  t h e  committee 
work and was a s s i s t e d  by Robert  C r i t e s ,  S e n i o r  Research  Assist-
a n t .  

December 29,  1969 Lyle C. Kyle 
D i r e c t o r  

v i i i  
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COMMITTEE REPORT AND RECOMMENDATIONS 


With t h e  enactment of Senate  B i l l  81, t h e  Water Right  De-
te rmina t ion  and Adminis t ra t ion Act of 1969, t h e  Colorado General  
Assembly e s t a b l i s h e d  new procedures f o r  t h e  ad jud ica t ion  of wa te r  
r i g h t s  and f o r  t h e  admin i s t r a t i on  of wate r  law. Following pas-  
sage  of t h i s  important  wate r  l e g i s l a t i o n ,  House J o i n t  Reso lu t ion  
No. 1034 was adopted d i r e c t i n g  t h a t  t h e  L e g i s l a t i v e  Council  ap- 
p o i n t  a  committee t o  undertake:  

A f u r t h e r  review of t h e  water  laws of t h e  
s t a t e  of Colorado t o  determine t h e i r  s u f f i -  
c iency and t h e  need f o r  any mod i f i ca t ions  o r  
supplementations t h e r e t o  i n  o r d e r  t o  provide 
an e f f e c t i v e  system f o r  a d m i n i s t r a t i o n ,  de- 
velopment, and c o n t r o l  of wa te r  use  i n  Colo- 
rado. 

The L e g i s l a t i v e  Council  then e s t a b l i s h e d  t h e  Committee on 
Water c o n s i s t i n g  of t h e  membership of t h e  House Committee on Nat-  
u r a l  Resources and t h e  Sena te  Committee on Water. S ince  t h e  com- 
m i t t e e  cons i s t ed  of t h i r t y - s e v e n  members, an execut ive  committee 
of e i g h t  members was appointed t o  coo rd ina t e  t h e  work of t h e  f u l l  
committee. The p r i n c i p l e  i n t e r e s t  of t h e  wate r  committee t h i s  
y e a r  was t o  fo l low developments and t o  d i s c o v e r  any problems 
which might .have been caused by t h e  enactment of t h e  major wa te r  
l e g i s l a t i o n  i n  1969. 

S ince  t h e  concept of an execu t ive  committee was new t o  
Colorado,  i t  i s  important  t o  note  i t s  r o l e  wi th  r e s p e c t  t o  t h e  . 

f u l l  committee. The execu t ive  committee assumed t h a t  it should 
be a f a c t - f i n d i n g  group which would submit i t s  f i n d i n g s - a n d  r e c -  
ommendations t o  t h e  f u l l  wate r  committee. I n  c a r r y i n g  o u t  t h i s  
f u n c t i o n ,  t h e  execu t ive  committee he ld  s e v e r a l  meetings through- 
o u t  t h e  s t a t e ,  wi th  o t h e r  members of t h e  wate r  committee, t o  d i s -
cus s  t h e  e f f e c t  of t h e  major water  b i l l s  passed i n  t h e  1969 s e s -  
s i o n  d i r e c t l y  wi th  wate r  u se r s .  These meetings were he ld  i n  
Gree ley ,  Pueblo, Al,amosa, Durango, and Glenwood Spr ings .  

I n  view of t h e  j u d i c i a l  na tu re  of c e r t a i n  p o r t i o n s  of t h e  
w a t e r  b i l l s  passed i n  1969, t h e  committee sought permiss ion t o  
hold  meetings i n  t h e  courtrooms of t h e  wate r  c o u r t s  and s p e c i a l  
i n v i t a t i o n s  were extended t o  t h e  wate r  judges of the va r ious  d i -  
v i s i o n s  i n  which t h e  meetings were t o  be  he ld .  The committee i s  
a p p r e c i a t i v e  of t h e  e x c e l l e n t  coopera t ion  of t h e  wate r  c o u r t s  i n  
connec t ion  w i t h  t h e s e  meetings.  

Also a t t end ing  t h e s e  meetings were a number of s t a t e  of-
f i c i a l s  who a r e  engaged i n  wate r  a d m i n i s t r a t i o n  o r  who have spe-  
c i a l  knowledge wi th  r e s p e c t  t o  wate r  law o r  wate r  s i t u a t i o n s .  
These o f f i c i a l s  inc luded  t h e  execu t ive  d i r e c t o r  of t h e  Department 
of Na tu ra l  Resources, t h e  s t a t e  eng inee r ,  d i v i s i o n  eng inee r s ,  and 



t h e  d i r e c t o r  of t h e  Colorado Water Conservat ion Board, Repre-
s e n t a t i v e s  of t h e  United S t a t e s  Geologica l  Survey were asked t o  
p r e s e n t  a  d e s c r i p t i o n  of t h e  geo log ica l  s i t u a t i o n  i n  each bas in ,  
and t o  inform water  u s e r s  of t h e  t ype  of s c i e n t i f i c  in format ion  
a v a i l a b l e  concerning t h e  water  s i t u a t i o n  i n  each bas in .  

Meetings wi th  wate r  u s e r s  were he ld  i n  Greeley on Septem- 
b e r  2;  i n  Pueblo on September 9; i n  Alamosa on September 29; i n  
Durango on September 30; and i n  Glenwood Spr ings  on October 1. 
The meetings were we l l  a t tended wi th  more than  125 people p re s -  
e n t  a t  f o u r  of t h e  f i v e  meetings. Ac t ive  d i s c u s s i o n s  of t h e  
problems of each b a s i n  followed t h e  p r e s e n t a t i o n  by t h e  U.S.G.S., 
t h e  comments from t h e  committee members, and t h e  s ta tements  of 
t h e  wate r  admin i s t r a t i on  personnel .  

The U.S. Geolog ica l  Survey p r e s e n t a t i o n  cons i s t ed  of a 
b r i e f  o u t l i n e  of t h e  geo log ica l  p r i n c i p l e s  of i r r i g a t i o n  and wa- 
t e r  f low through t h e  r i v e r  v a l l e y s  and underground a q u i f e r s .  
Fac t s  about t h e  q u a n t i t y  and q u a l i t y  of wate r  a v a i l a b l e  i n  each 
bas in ,  t h e  a r e a ' s  c rop  requirements ,  and some of t h e  problems i n  
wate r  d i s t r i b u t i o n  i n  t h e  bas in  were presen ted .  Spec i a l  a t t e n -  
t i o n  was given t o  t h e  hydrologic  p e c u l i a r i t i e s  of  t h e  wate r  ba- 
s i n .  P r o j e c t s  and s t u d i e s  being conducted i n  each b a s i n  and spe-  
c i a l  r e p o r t s  of i n t e r e s t  t o  t h e  wate r  u s e r s  i n  t h e  l o c a l i t y  were 
mentioned. 

Adminis t ra tors  from t h e  Department of Na tu ra l  Resources 
o u t l i n e d  t h e  a c t i v i t i e s  of t h e i r  r e s p e c t i v e  o f f i c e s  i n  each ba- 
s i n .  Adminis t ra t ive  problems were d i scussed  by t h e  s t a t e  engi-  
neer  and water  p r o j e c t s  coordinated by t h e  Water Conservation 
Board were o u t l i n e d  by t h e  d i r e c t o r  of t h e  Board. 

I n  t h e  Greeley meeting t h e  Geologica l  Survey noted t h a t ,  
whi le  t h e  South P l a t t e  River  bas in  had been h igh ly  developed by 
a g r i c u l t u r a l  i n d u s t r i e s ,  t h e  water  supply i n  t h i s  wate r  d i v i s i o n  
was not  inadequate.  It  was s t a t e d  t h a t  some d e f i c i e n c i e s  i n  t h e  
management of wate r  cause  a s u b s t a n t i a l  amount of wate r  t o  be  
wasted o r  t o  be used a t  l e s s  than  i t s  maximum p o t e n t i a l .  The 
s t a t e  engineer  sa id ,  t h a t  an improved system of basin-wide manage- 
ment would he lp  s o l v e  t h e  problems of d i s t r i b u t i n g  wate r  a t  t h e  
t imes  and t o  t h e  p l a c e s  needed. I n  Pueblo,  however, t h e  U.S. 
Geologica l  Survey s t a f f  noted t h a t  t h e  Arkansas Va l l e  1p r e s e n t l y  
has  an acu te  sho r t age  of water .  There i s  no combinat on of pump- 
i n g  and water  management which w i l l  provide enough water  f o r  a l l  
needs i n  t h e  bas in .  

A t  t h e  t h i r d  meeting,  i n  Alamosa, t h e  U.S. Geological  Sur-  
vey s a i d  t h a t  t h e  San Lu i s  Val ley geo log ica l  s t r u c t u r e  was ex-
t remely complicated and t h a t  s t u d i e s  were cont inu ing  i n  an e f f o r t  
t o  determine t h e  i n t e r r e l a t i o n s h i p s  between t h e  t h r e e  sources  of 
wate r  i n  t h e  bas in :  s u r f a c e  f lows,  t h e  nunconfined a q u i f e r n  i n  
t h e  stream bed, and t h e  "confined a q u i f e r n  o r  t h e  a r t e s i a n  aqui-  
f e r .  The most p r e s s i n g  problem i n  t h e  San Lu i s  Val ley appeared 



t o  be t h e  i n a b i l i t y  of Colorado t o  meet cond i t i ons  of t h e  Rio 
Grande River  Compact wi th  New Mexico and Texas. A proposed f e d -  
e r a l  p r o j e c t  t o  supply wate r  t o  meet t h e  compact requirements  
was o u t l i n e d  a t  t h i s  meeting. 

On t h e  western  s lope ,  a t  t h e  meetings i n  Durango and i n  
Glenwood Spr ings ,  it was po in ted  ou t  t h a t  t h e s e  a r e a s  (wa te r  d i -  
v i s i o n s  4 ,  5, 6 ,  and 7) were i n  developmental s t a g e s  and had a 
g r e a t e r  need f o r  f i n a n c i a l  a s s i s t a n c e  i n  c o n s t r u c t i n g  r e s e r v o i r s  
and o t h e r  water  development p r o j e c t s  t h a n  f o r  improvement i n  t h e  
a d m i n i s t r a t i o n  of water .  S ince  development of we l l s  on t h e  
wes te rn  s lope  i s  much l e s s  t han  on t h e  South P l a t t e  and Axkansas 
r i v e r s ,  many water  u s e r s  a t  t h e s e  meetings were not  convinced 
t h a t  l e g i s l a t i o n  t o  i n t e g r a t e  su r f ace  and underground water  
r i g h t s  was necessary.  

Susqes t ions  From Water Users  

The committee found t h a t  one a r ea  of g r e a t  concern t o  wa- 
t e r  u s e r s  was t h e  t a b u l a t i o n  and abandonment s e c t i o n s  of Sena te  
B i l l  No. 81 B e c t i o n s  148-21-27 and 148-21-28, C.R.S. 1963 (1969 
s u p p . Y .  Water u s e r s  were apprehensive t h a t  t h e  t a b u l a t i o n  and 
t h e  a j u d i c a t i o n  of t h e  t a b u l a t i o n  might adverse ly  a f f e c t  t h e i r  
r i g h t s .  If a complete r e a d j u d i c a t i o n  of t h e  l i s t  of p r i o r i t i e s  
was r equ i r ed  every two y e a r s ,  it  seemed ak in  t o  opening up t h e  
whole p r i o r i t y  system f o r  b i e n n i a l  ad jud ica t ion .  

Many water  u s e r s  opposed t h e  abandonment procedures i n  
S e n a t e  B i l l  81. They f e l t  t h a t  an abandonment case  should be 
s e p a r a t e  from t h e  t a b ~ l a t ~ o n ,  and should inc lude  a l l  t h e  j u d i c i a l  
procedures  and safeguards  r equ i r ed  be fo re  t h e  passage of Sena te  
B i l l  81. There was some f e e l i n g  t h a t  t h e  p rov i s ions  f o r  p r o t e s t  
t o  t h e  t a b u l a t i o n  were inadequa te  t o  a l l ow water  u s e r s  t o  p r o t e c t  
t h e i r  r i g h t s .  

Water u s e r s  s t a t e d  t h a t  they were having d i f f i c u l t y  dec id-  
i n g  whether t o  use t h e i r  w e l l s  a s  a l t e r n a t e  p o i n t s  of d i v e r s i o n  
under Senate  B i l l  81. The s t a t e  engineer  was asked f o r  a s s i s t -  
ance i n  t h e  form of suggested g u i d e l i n e s  and methods t o  i n t e g r a t e  
ground and su r f  ace wate r  use .  

The law was i n t e r p r e t e d  by some wa te r  u s e r s  a s  p e r m i t t i n g  
o l d  s u r f a c e  r i g h t s  from which water  had never  been obtained w i t h  
any r e g u l a r i t y ,  t o  be  used t o  g i v e  t h e  owners of such r i g h t s  an 
u n f a i r  advanta e i n  t h e  p r i o r i t y  system, e s p e c i a l l y  over  persons  
having on ly  we 71s. I n  o t h e r  words, w e l l s  w i th  r e l a t i v e l y  j u n i o r  
p r i o r i t i e s  o r  d a t e s  of  a p p l i c a t i o n ,  b u t  a t t ached  t o  an unusable 
s u r f a c e  decree ,  might be 9 i v e n . a  r e l a t i v e l y  s e n i o r  p r i o r i t y  t o  
w e l l s  which had been d r i l l e d  much e a r l i e r ,  bu t  which have no s u r -
f  ace  p r i o r i t y .  



A number of w a t e r  u s e r s  and some committee members ex-  
p r e s s e d  t h e  o p i n i o n  t h a t  t h e  s t a t e  shou ld  do more t o  h e l p  l o c a l  
a r e a s  b u i l d  w a t e r  p r o j e c t s .  There was ,  however, no concensus 
among t h e  s t a t e  w a t e r  o f f i c i a l s  a s  t o  whether  s t a t e  moneys should  
be  made a v a i l a b l e  f o r  s p e c i f i c  w a t e r  c o n s e r v a t i o n  and development 
p r o j e c t s  a t  t h e  l o c a l  l e v e l .  This  t o p i c  w i l l  p robably  be g i v e n  
f u r t h e r  c o n s i d e r a t i o n  n e x t  yea r .  

O b j e c t i o n  was r a i s e d  t o  t h e  p r o v i s i o n s  of S e c t i o n  148-21- 
35 (5) which would a l l o w  t h e  s t a t e  e n g i n e e r  t o  o r d e r  t h e  m e t e r i n g  
of a l l  w e l l s .  When asked whether  m e t e r s  would be  necessa ry  i n  
t h e  f u t u r e ,  t h e  w a t e r  a d m i n i s t r a t o r s  i n d i c a t e d  t h a t  me te r ing  i s  
i n e v i t a b l e ,  sooner  o r  l a t e r .  The depu ty  s t a t e  e n g i n e e r  noted 
t h a t  on t h e  h igh p l a i n s  me te r s  were unpopular  a s  long  a s  t h e  
s t a t e  e n g i n e e r  had t h e  o p t i o n  of r e q u i r i n g  t h e i r  u s e .  A s  soon a s  
t h e  Genera l  Assembly r e q u i r e d  t h e  use  of me te r s  on a l l  w e l l s  t h e  
i d e a  was accep ted .  

One i n t e r p r e t a t i o n  g iven  t o  S e n a t e  B i l l  81 ,which  some sen-
i o r  w a t e r  a p p r o p r i a t o r s  though t  u n f a i r , c o n c e r n e d  charg ing  t h e  u s e  
of a  w e l l  a g a i n s t  a  s u r f a c e  r i g h t .  I t  was s t a t e d  t h a t  t h e  d i v i -  
s i o n  e n g i n e e r  would r e q u i r e  a s e n i o r  a p p r o p r i a t o r  who had a w e l l  
t o  use  t h e  w e l l  a t  h i s  own expense b e f o r e  he cou ld  p u t  a  c a l l  on 
t h e  r i v e r .  The o b j e c t i o n  was t h a t  a s e n i o r  should be al lowed t o  
l e a v e  h i s  w e l l  i d l e  and c a l l  t h e  r i v e r ,  o r  i f  j u n i o r s  upstream 
wish t o  d i v e r t  w a t e r  when t h e  s e n i o r  i s  s h o r t ,  t h e  j u n i o r s  shou ld  
pay f o r  t h e  o p e r a t i o n  of t h e  w e l l .  The w e l l  was d r i l l e d  f o r  t h e  
purpose  of adding t o  t h e  w a t e r  supply  i n  some a r e a s .  b u t  it cou ld  
become merely a  more expens ive  p o i n t  o f  d i v e r s i o n  f o r  t h e  same 
amount of  w a t e r  a s  used i n  t h e  p a s t .  

While s e v e r a l  compla in t s  from w a t e r  u s e r s  have been l i s t e d  
w i t h  r e s p e c t  t o  S e n a t e  B i l l  81, i t  should  b e  noted t h a t  . the  r e a c -  
t i o n  t o  t h e  1969 w a t e r  l e g i s l a t i o n  was found t o  be g e n e r a l l y  pos-  
i t i v e .  Most w a t e r  u s e r s  a p p a r e n t l y  c o n s i d e r e d  l e g i s l a t i o n  t o  b e  
n e c e s s a r y ,  and t h a t  i n t e g r a t i o n  of  ground and s u r f a c e  w a t e r  was 
overdue  i n  Colorado.  O b j e c t i o n s  t o  S e n a t e  B i l l  81 seem t o  c e n t e r  
on t h e  t a b u l a t i o n  and abandonment p r o v i s i o n s .  Some of t h e  f e a r s  
of w a t e r  u s e r s  may have r e s u l t e d  from t h e  c o m p l e x i t i e s  of  t h e  
l e g i s l a t i o n .  O t h e r  changes  recommended a r e  addressed  t o  com- 
p l a i n t s  expressed  by w a t e r  u s e r s .  O t h e r  q u e s t i o n s  might  be t h e  
s u b j e c t  of f u r t h e r  s t u d y  by t h e  w a t e r  committee. 

Committee Recommendations 

On t h e  b a s i s  of  t h e  r e g i o n a l  mee t ings ,  p l u s  o t h e r  mee t ings  
i n  Denver, two b i l l s  were p repared  by t h e  e x e c u t i v e  committee f o r  
c o n s i d e r a t i o n  by t h e  f u l l  committee. The f i r s t  b i l l  ill A) 
c o n t a i n s  recommendations d e a l i n g  w i t h  s u b s t a n t i v e  a s p e c t s  of  Sen-
a t e  B i l l  81. The second b i l l  i ill B) i s  concerned w i t h  more 
t e c h n i c a l  c o r r e c t i o n s ,  e s p e c i a l l y  r e l a t i n g  t o  j u d i c i a l  adminis-
t r a t i o n  under t h e  a c t .  



S e p a r a t i o n  of Abandonment and T a b u l a t i o n  

The w a t e r  committee recommends t h a t  abandonment p r o c e d u r e s  
b e  s e p a r a t e d  from t h e  p r o v i s i o n s  r e l a t i n g  t o  t h e  t a b u l a t i o n  of 
w a t e r  r i g h t s .  The f i r s t  b i l l  a t t a c h e d  t o  t h i s  r e p o r t  would add a 
new s e c t i o n  (148-21-24) which would c o n t a i n  more d e t a i l  on aban- 
donment p roceed ings  t h a n  i s  found i n  t h e  p r e s e n t  a c t  ill A, 
page 1 3 ) .  

A w a t e r  r i g h t  i s  a p r o p e r t y  r i g h t  which t h e  committee con-
s i d e r s  t o  be  t o o  i m p o r t a n t  t o  b e  d e c l a r e d  abandoned w i t h o u t  a 
f u l l ,  d i r e c t  h e a r i n g  p rov ided  under s p e c i f i e d  p rocedures .  A s  
no ted  above,  i t  was f e a r e d  by many w a t e r  u s e r s  t h a t  i n a d v e r t e n t  
o m i s s i o n  o f  a  w a t e r  r i g h t  i n  t h e  t a b u l a t i o n  p repared  by t h e  d i -  
v i s i o n  e n g i n e e r  would b e  tantamount  t o  abandonment o f  t h e  r i g h t  
once  t h e  t a b u l a t i o n  was d e c r e e d  by t h e  w a t e r  judge and t h e  two 
y e a r  p e r i o d  f o r  c o r r e c t i n g  m i s t a k e s  had l a p s e d .  The proposed 
d r a f t  would s e t  f o r t h  c r i t e r i a  under  which i n t e n t  t o  abandon 
would have t o  be proved by t h e  s t a t e  e n g i n e e r .  

I t  was f u r t h e r  concluded t h a t  t h e  t a b u l a t i o n  would be  
e a s i e r  t o  compile  and more u n d e r s t a n d a b l e  i f  w a t e r  r i g h t s  which 
a r e  no l o n g e r  be ing  used a r e  e l i m i n a t e d  b e f o r e  t h e  t a b u l a t i o n  
i s  p u b l i s h e d .  For t h i s  r e a s o n  t h e  amendments would p r o v i d e  f o r  
e a r l y  p roceed ings  a g a i n s t  abandoned w a t e r  r i g h t s .  F u r t h e r ,  e a r l y  
e l i m i n a t i o n  of abandoned r i g h t s  would a l s o  reduce  t h e  e x t e n t  o f  
s p e c u l a t i o n  i n  w a t e r  r i g h t s .  E l i m i n a t i n g  t h e  " p a p e r  dec ree"  wa-
t e r  r i g h t s  would h e l p  p r e v e n t  p e r s o n s  buying such r i g h t s  i n  t h e  
hope t h a t  t h e y  would be  p e r f e c t e d  a s  a s u r f a c e  r i g h t .  

A recommendation of  t h e  e x e c u t i v e  committee r e j e c t e d  by 
t h e  f u l l  committee was t h a t  p r o v i s i o n s  f o r  f o r f e i t u r e  should  b e  
added a long  w i t h  t h e  abandonment p r o v i s i o n s  i n  t h e  law. - R e j e c -
t i o n  of  t h e  f o r f e i t u r e  concep t  was f o r  t h e  r e a s o n  t h a t  t h e  i d e a  
i s  new t o  Colorado and should  b e  c o n s i d e r e d  d u r i n g  a long s e s s i o n  
o f  t h e  Genera l  Assembly. 

T a b u l a t i o n  Da te  

i ill A,  S e c t i o n  148-21-27, page 17) .  The w a t e r  committee 
agreed  t h a t  t h e  d a t e s  o f  t h e  i n i t i a l  t a b u l a t i o n  should  b e  d e l a y e d  
t o  p e r m i t  abandonment p r o c e e d i n g s  t o  t a k e  p l a c e  f i r s t .  However, 
t h e  committee cou ld  n ~ t  a g r e e  t h a t  t h e  d a t e  should  be  s e t  back t o  
1975,  a s  had been recommended by t h e  e x e c u t i v e  committee. Thus, 
t h e  d a t e s  f o r  t h e  t a b u l a t i o n  i n c l u d e d  i n  t h e  b i l l  a r e  n o t  t o  be  
c o n s i d e r e d  a s  s p e c i f i c  recommendations t o  t h e  Genera l  Assembly. 
While t h e  b i l l  cou ld  have been p r i n t e d  w i t h o u t  t h e  d a t e s  i n c l u d e d ,  
t h e  d a t e s  sugges ted  by t h e  e x e c u t i v e  committee have been i n c l u d e d  
i n  b r a c k e t s  f o r  purposes  o f  comparison w i t h  t h e  p r e s e n t  l e g i s l a -  
t i o n .  A p p r o p r i a t e  n o t e s  i n d i c a t e  t h e  d a t e s  which a r e  n o t  t o  b e  
c o n s i d e r e d  as recommendations from t h e  f u l l  committee. 



The committee de fea t ed  by a  c l o s e  margin a  motion which 
would have l imi t ed  t h e  recommendations i n  B i l l  A t o  changes i n  
t h e  d a t e  of t h e  t a b u l a t i o n  from J u l y  1, 1970, t o  a l a t e r ,  un-
s p e c i f i e d  da t e .  A s  t h i s  motion was d e f e a t e d ,  o t h e r  changes t o  
Sena te  B i l l  81 involv ing  t h e  l i s t i n g  of changes t o  and t h e  cor -
r e c t i o n  of e r r o r s  i n  t h e  t a b u l a t i o n  a r e  included i n  B i l l  A and 
a r e  d i scussed  immediately below. 

Delay of t h e  t a b u l a t i o n  was deemed adv i sab le  i n  o rde r  t o  
a l low some of t h e  changes i n  water  r i g h t s ,  such a s  ad jud ica t ion  
of w e l l s  a s  a l t e r n a t e  o r  supplemental p o i n t s  of d i v e r s i o n ,  t o  be  
completed before  t h e  t a b u l a t i o n  i s  publ ished.  Fu r the r ,  i f  aban-
donment i s  ad jud ica ted  s e p a r a t e l y ,  a s  proposed by t h e  committee, 
d e l a y  i n  t h e  t a b u l a t i o n  w i l l  not  encourage specu la t ion  i n  wate r  
r i g h t s .  Delay of t h e  t a b u l a t i o n  i s  suggested t o  permit  many 
abandonment proceedings t o  be completed p r i o r  t o  t a b u l a t i o n .  
F i n a l l y ,  some postponement of t h e  t a b u l a t i o n  apparen t ly  w i l l  be 
necessary s i n c e  t h e  d i v i s i o n  engineers  i n  some d i v i s i o n s  w i l l  
probably not be a b l e  t o  complete t h e  i n i t i a l  t a b u l a t i o n  be fo re  
t h e  p re sen t  dead l ine  of July  1, 1970. 

I n  t h e  same s e r i e s  of  amendments, t h e  execut ive  committee 
had recommended changing t h e  month of t h e  t a b u l a t i o n s  from J u l y  
t o  December. Th i s  change would provide f o r  p u b l i c a t i o n  of t h e  
l i s t  a t  a  t ime of yea r  when d iv i s ' ion  engineers  and a g r i c u l t u r a l  
wate r  u s e r s  would have more time t o  review and cons ide r  t h e  list., 
This  ma t t e r  w i l l  be considered by t h e  General  Assembly without  
s p e c i f i c  endorsement of t h e  f u l l  committee. 

Adjudicat ion o f . w a t e r  r i g h t s  would fo l low t h e  f i r s t  t abu-  
l a t i o n  b u t ,  aga in ,  suggested d a t e s  f o r  a d j u d i c a t i o n  proceedings 
a r e  not  p a r t  of t h e  f u l l  committee's recommendations. The p re s -  
e n t  a d j u d i c a t i o n  p rov i s ion  i s  based on t h e  thought t h a t ' t h e  d i -  
v i s i o n  engineer  would use  t h e  i n i t i a l  t a b u l a t i o n  f o r  f o u r  y e a r s  
before  it i s  ad jud ica ted .  I n  i t s  recommendations t h e  execut ive  
committee had reasoned t h a t  i f  t h e  t a b u l a t i o n  i s  ad jud ica ted  a f -  
t e r  being used f o r  one yea r ,  most wate r  u s e r s  should be aware of 
any mis take i n  t h e  t a b u l a t i o n  and should then  be allowed t o  pro- 
t e s t .  .The General Assembly w i l l  want t o  g i v e  c a r e f u l  a t t e n t i o n  
t o  t h e  t ime tab le  f o r  ad jud ica t ion  proceedings  fol lowing t h e  t ab -  
u l a t i o n .  

L i s t  of Chanqes 

( s e c t i o n s  148-21-27 and 148-21-28, page 17) .  A f t e r  t h e  
i n i t i a l  t a b u l a t i o n  i s  publ ished throughout  t h e  d i v i s i o n ,  t h e  wa- 
t e r  committee recommends t h a t  subsequent t a b u l a t i o n s  c o n s i s t  on ly  
of l i s t s  of changes t o  t h e  t a b u l a t i o n .  A l i s t  of changes would 
a l low t h e  r e v i s i o n s  t o  be checked more e a s i l y  by wate r  u s e r s  and 
would s u b s t a n t i a l l y  reduce t h e  c o s t  of  p u b l i c a t i o n  of s~ thsequent  



l i s t s .  The c o s t  of pub l i sh ing  a  f u l l  t a b u l a t i o n  i s  es t imated  a t  
$150,000 t o  $200,000 and publ i sh ing  a l i s t  of changes would prob- 
ab ly  be much l e s s  expensive than  r epub l i sh ing  t h e  e n t i r e  t a b u l a -  
t i o n .  Another reason  f o r  publ i sh ing  and ad jud ica t ing  only  
changes t o  t h e  t a b u l a t i o n  i s  t o  remove t h e  p o s s i b i l i t y  of inad-  
v e r t e n t l y  omi t t ing ,  and t h u s  e l i m i n a t i n g ,  a  wate r  r i g h t  i n  a  sub-
sequent  t a b u l a t i o n .  . 

C o r r e c t i o n  of E r r o r s  

Under t h e  b i l l  a s  recommended by t h e  committee, t h r e e  
y e a r s ,  r a t h e r  t han  two y e a r s ,  would be  allowed f o r  c o r r e c t i o n  of 
any c l e r i c a l  mis takes  and s u b s t a n t i v e  e r r o r s  made i n  a udgment 
and dec ree  of a  water  r i g h t .  p e c t i o n  148-21-27 (5) ( f3, page . S i m i l a r  changes have been made i n  s e c t i o n s  148-21-28 (2)  
( ) ,  B i l l  A, page 32, and 148-21-20 ( l o ) ,  B i l l  B, page 42.  'P 

Abandonment Not Affected by Tabu la t ion  

The wate r  committee recommends t h e  a d d i t i o n  of a new sub-
s e c t i o n  ( 6 ) , page 25 ,  t o  s e c t i o n  148-21-27 concerning t a b u l a t i o n .  
The proposed a d d i t i o n  would provide t h a t  t h e  l i s t i n g  of a wate r  
r i g h t  i n  t h e  t a b u l a t i o n  could n o t ' b e  used a s  evidence t h a t  t h e  
wate r  r i g h t  was being p u t  t o  b e n e f i c i a l  use.  

L i s t  of Chanqes Every Fourth  Year 

I t  w i l l  be noted t h a t  t h e  recommendations provide t h a t  a 
l i s t  of  changes t o  t h e  t a b u l a t i o n  be compiled e v e r  f o u r t h  y e a r  
i n s t e a d  of every second year .  B e c t i o n  148-21-28 711, page 2 q .  
The thought  was t h a t  abandonment and t a b u l a t i o n  proceedings  would 
t a k e  p l a c e  every f o u r t h  yea r ,  each a l t e r n a t i n g  on t h e  even-num-
bered yea r s .  i n  t h e  t a b u l a t i o n  would be needed l e s s  f r e -  
quen t ly  s i n c e  of t h e  r e f e r e e  a r e  e f f e c t i v e  i m -
media te ly ;  and a r e  reviewed and decreed by t h e  wa te r  
judge tw ice  a  year .$  I f  abandonment a l s o  occurs  every f o u r t h  
y e a r ,  t h e  c o u r t s  w i l l  be  busy wi th  abandonment when they  a r e  no t  
reviewing t h e  t a b u l a t i o n  o r  t h e  r u l i n g s  of  t h e  r e f e r e e .  The l is t  
of  changes would merely be a  compendium of  t h e  even t s  of an i n -
t e r v e n i n g  f o u r  yea r  pe r iod .  

Recommendations from t h e  J u d i c i a r y  

Seve ra l  recommendations were made a s  a  r e s u l t  of q u e s t i o n s
r a i s e d  by t h e  j u d i c i a l  branch r e l a t i n g  t o  Sena te  B i l l  82. These 
sugges t ions  a r e  d i scussed  below i n  t h e  o r d e r  recommended by t h e  
committee. be ill B ,  page 35). 



Assiqnrnent of  Judqes.  An amendment was suggested t o  Sec- 
t i o n  148-21-10, page 35, t o  b r ing  t h e  s t a t u t e  i n t o  conformity 
wi th  A r t i c l e  V I  of t h e  C o n s t i t u t i o n .  T h i s  a r t i c l e  p rov ides  t h a t  
t h e  ch i e f  j u s t i c e  may make temporary assignments of judges. The 
change recommended would s t a t e  t h a t  t h e  Court  may make temporary 
assignments of judges from o t h e r  a r eas .  

There could be a number of reasons  why it may be necessary 
t o  a s s ign  a  judge o t h e r  t han  t h e  wa te r  judge t o  hea r  a  case .  For  
example, a  judge may need another  judge t o  a s s i s t  wi th  an exces- 
s i v e  caseload o r  i n  t h e  event  of an i l l n e s s .  I t  i s  p o s s i b l e  t h a t  
a  judge may have an i n t e r e s t  i n  a  wate r  ca se  i n  h i s  d i v i s i o n  
which would d i s q u a l i f y  him t o  hear  t h e  case .  

Dut ies  of Water C le rks  and Referees .  Proposed amendments 
t o  Sec t ions  148-21-10 ( 6 ) ,  page 35, and 148-21-11 ( 2 ) ,  page 37 ,  
and ( 3 ) ,  page 38, would c l a r i f y  t h e  d u t i e s  of t h e  wate r  c l e r k s  
and r e f e r e e s .  These o f f i c e r s  may be r equ i r ed  t o  execute  an o a t h  
of o f f i c e  and t h e  wa te r  c l e r k  may be r equ i r ed  t o  pos t  a  bond. 
The changes suggested would a l s o  a l low t h e  wate r  c l e r k  t o  be as -
s igned a d d i t i o n a l  d u t i e s  i f  t h e  wate r  judge o r  t h e  supreme c o u r t  
deems it advisab le .  These changes a r e  submitted p r imar i ly  f o r  
t h e  convenience of t h e  j ud i c i a ry .  

F i l i n q  Fees. E e c t i o n  148-21-18 (1)  , page 3 g .  I n  o r d e r  
t o  c l a r i f y  a  p o s s i b l e  ambiguity, it i s  recommended t h a t  add i t i on -  
a l  f e e s  be s p e c i f i e d  f o r  a p p l i c a t i o n s  con ta in ing  more than  one 
wa te r  r i g h t .  The recommendation i s  t h a t  a  f e e  of f i v e  d o l l a r s  be  
charged f o r  every a d d i t i o n a l  wate r  r i g h t  l i s t e d  on an appl ica t ion .
The f e e  f o r  f i l i n g  an a p p l i c a t i o n  would remain twenty-f ive  do l -
l a r s .  

I t  i s  f u r t h e r  recommended t h a t  a  f e e  of twenty d o l l a r s  be  
r equ i r ed  f o r  an a p p l i c a t i o n  f o r  a show cause o r d e r  t o  s t a y  t h e  
e f f e c t i v e n e s s  of a  r u l i n g  by t h e  r e f e r e e .  P e c t i o n  148-21-20 
( 1 1 ) .  page 4 q .  . T h i s  f e e  might reduce t h e  number of f r i v i l o u s  
a p p l i c a t i o n s  f o r  show cause o rde r s .  

Cor rec t ion  of E r ro r s .  It was po in ted  o u t  t h a t  t h e  prov i -  
s i o n  i n  Sec t ion  148-21-20 ( 10), page 32, concerning t h e  c o r r e c t i o n  
of c l e r i c a l  mis takes  and s u b s t a n t i v e  e r r o r s ,  might be construed 
t o  p revent  a p p e l l a t e  review a f t e r  c o r r e c t i o n s  were made by a  wa- 
t e r  judge. The p r e s e n t  language i n  subsec t ion  (10) p rov ides  f o r  
a p p e l l a t e  review by r e f e r e n c e  t o  subsec t ion  (9) .  Subsect ion (9)
r e q u i r e s ,  a s  a  c o n d i t i o n  of a p p e l l a t e  review, t h a t  a  p r o t e s t  must 
have been f i l e d .  However, subsec t ion  (10) p rov ides  t h a t  no pro- 
t e s t  has  been f i l e d  a s  a  cond i t i on  of t h e  a p p l i c a t i o n  f o r  cor rec-  
t i o n  of s u b s t a n t i v e  e r r o r s .  The suggested change i n  subsec t ion  
(10) would d e l e t e  t h e  r e f e r e n c e  t o  subsec t ion  (9) which could 
poss ib ly  preclude a p p e l l a t e  review. S i m i l a r  chan e s  have been 
made i n  Sec t ions  148-21-28 (2)  ( i ) ,  B i l l  A, page 82 ,  and 148-21- 
27 (5) ( f ) , B i l l  A, page 24. 



P u b l i c a t i o n  Cos ts .  O e c t i o n  148-21-18 (3)  , page 3 g .  
P u b l i c a t i o n  of t h e  resume i n  every county i n  t he  d i v i s i o n  f o r  
every wate r  r i g h t  f o r  which a  de t e rmina t ion  i s  sought by t h e  
r e f e r e e  could c o s t  a s u b s t a n t i a l  amount of money. R e l i a b l e  e s -
t i m a t e s  of c o s t s  a r e  no t  a v a i l a b l e ,  bu t  one e s t ima te  by t h e  j u -  
d i c i a l  branch was t h a t  i f  resumes a r e  publ i shed  i n  t h e  manner i n  
which t h e  f i r s t  few resumes have been publ i shed ,  t h e  c o s t  may 
e v e n t u a l l y  be as  high a s  one m i l l i o n  d o l l a r s .  The f u l l  commit- 
t e e  changed t h e  sugges t ion  of t h e  execu t ive  committee which con-
cerned p u b l i c a t i o n  of resumes. The recommendation i s  now t h a t  
p u b l i c a t i o n  of t h e  resume, o r  a  p o r t i o n  t h e r e o f ,  be r equ i r ed  i n  
each  county i n  which t h e  wate r  judge deems such n o t i c e  t o  be 
necessary .  

The committee recognizes  t h a t  a cau t ion  should be ob- 
se rved .  There may be some d i f f i c u l t i e s  i n  having a  judge dec ide  
what p o r t i o n  of t h e  resume i s  t o  be publ ished and i n  what coun-
t i e s  t h e  p u b l i c a t i o n  should occur.  However, t h e  committee de- 
c ided  t h a t  t h e r e  i s  no o f f i c i a l  more q u a l i f i e d  than  t h e  wate r  
judge t o  determine t h e  e x t e n t  t o  which resumes would need t o  be  
publ i shed .  This  recommendation could r e s u l t  i n  a  s u b s t a n t i a l  
sav ings  of p u b l i c a t i o n  expenses and y e t  would provide adequate 
n o t i c e  of resumes of wate r  r i g h t  de te rmina t ions .  

Technica l  Chanqe. The language of s e c t i o n s  148-21-20 ( 3 ) ,  
page 41, and 148-21-28 ( 2 )  ( e )  , page 34, i s  suggested f o r  change, 
s t r i k i n g  t h e  term " t r i a l  p r a c t i c e  and procedure" and s u b s t i t u t i n g  
"Colorado Rules of C i v i l  Procedure." 

Pendinq Cases. ( s e c t i o n  148-21-44, page 45) .  A t e c h n i c a l  
ambiguity would be c o r r e c t e d  concerning t h e  p rov i s ion  t h a t  a  d i s -  
t r i c t  judge hear ing a c a s e  pending a t  t h e  t ime of t h e  e f f e c t i v e  
d a t e  of  Senate  B i l l  81 should cont inue  t o  h e a r  t h e  c a s e  i n  ac-
cordance wi th  t h e  s t a t u t e s  under which t h e  ca se  was i n s t i t u t e d .  

The committee a l s o  recommends t h a t  s e c t i o n  148-21-44, page 
46 ,  be changed t o  a u t h o r i z e  t h e  ch i e f  j u s t i c e  of t h e  supreme 
c o u r t  t o  a s s ign  a judge o t h e r  t han  t h e  wa te r  judge t o  f i n i s h  hea r -  
i n g  c a s e s  s t i l l  pending on J u l y  1, 1972. While t h e  ch i e f  j u s t i c e  
could probably make ' the  assignment u s ing  h i s  c o n s t i t u t i o n a l  au-
t h o r i t y ,  t h i s  change would s p e c i f i c a l l y  a u t h o r i z e  such a c t i o n  i f  
he f i n d s  i t  necessary.  

S u b j e c t s  f o r  Fu r the r  Study 

P r i m a r i l y  due t o  a  l ack  of t ime ,  t h e r e  were s e v e r a l  sub- 
j e c t s  which t h e  committee d i d  not under take t o  s tudy bu t  which 
a r e  worthy of f u r t h e r  cons ide ra t ion .  The committee has  been 
c r e a t e d  f o r  a  two-year pe r iod  and may c o n s i d e r  some of t h e s e  mat-
t e r s  i n  1970. 



S p e c u l a t i o n .  The s u b j e c t  o f  s p e c u l a t i o n  i n  w a t e r  r i g h t s  
was r a i s e d  s e v e r a l  t i m e s  d u r i n g  t h e  c o u r s e  o f  t h e  commit tee  h e a r -  
i n g s .  The commit tee  migh t  u n d e r t a k e  a s t u d y  n e x t  y e a r  of t h e  ex -
t e n t  t o  which s p e c u l a t i o n  i n  w a t e r  r i g h t s  a c t u a l l y  o c c u r s  and 
u n d e r  what c i r c u m s t a n c e s  i t  i s  d e t r i m e n t a l  t o  t h e  b e s t  i n t e r e s t s  
o f  t h e  s t a t e  o r  a r e a .  

Weather  M o d i f i c a t i o n .  P e r h a p s  t h e  o n l y  r ema in ing  s o u r c e  
o f  a d d i t i o n a l  w a t e r  f o r  Co lo rado  i s  t h e  sky .  S e v e r a l  e x p e r i m e n t s  
have  b e e n  conducted  i n  d i f f e r e n t  p a r t s  o f  t h e  s t a t e  t o  d e t e r m i n e  
t h e  e f f e c t i v e n e s s  o f  c l o u d  s e e d i n g .  The commit tee  d i d  n o t  have  
time t o  s t u d y  t h i s  m a t t e r  b u t  p o s s i b l y  some c o n s i d e r a t i o n  may b e  
g i v e n  n e x t  y e a r  t o  t h e  p o t e n t i a l  u s e s  of  w e a t h e r  m o d i f i c a t i o n .  

S t a t e  F i n a n c i n q .  The s t a t e  e n g i n e e r  ment ioned  s e v e r a l  
t i m e s  t h a t  t h e r e  was a need f o r  t h e  s t a t e  t o  i n v e s t  money i n  wa- 
t e r  p r o j e c t s  which would b e  i n  t h e  s t a t e ' s  i n t e r e s t  t h r o u g h  i m -
p roved  w a t e r  management. The A t t o r n e y  G e n e r a l  answered a se r ies  
of q u e s t i o n s  r a i s e d  by t h e  commit tee  c o n c e r n i n g  d i f f e r e n t  p o s s i -  
b l e  methods by which t h e  s t a t e  might  f i n a n c e  w a t e r  p r o j e c t s .  
Some d a t a  was c o l l e c t e d  c o n c e r n i n g  t h e  methods used  by o t h e r  
s t a t e s  t o  f i n a n c e  w a t e r  p r o j e c t s  and t h i s  m a t e r i a l  w i l l  b e  s t u d -  
i e d  f u r t h e r  i n  1970.  

D e f i n i t i o n s .  S e v e r a l  commit tee  members have  no ted  t h a t  
s e v e r a l  key t e r m s  o f  w a t e r  u s e  a r e  n o t  d e f i n e d  i n  t h e  s t a t u t e s .  
D e f i n i t i o n s  a r e  o f t e n  d i f f i c u l t  t o  a g r e e  upon, b u t  d e f i n i t i o n s  o f  
some t e r m s ,  such  a s  "was t e"  o r  " m a t e r i a l  i n j u r y " ,  would b e  h e l p -  
f u l  i n  t h e  a d m i n i s t r a t i o n  o f  w a t e r .  

Waste of Water .  A c o m p l a i n t  r e p e a t e d l y  h e a r d  was t h a t  t h e  
w a t e r  needs  on t h e  e a s t e r n  s l o p e  a r e  b e i n g  s u p p l i e d  by w a t e r  ob- 
t a i n e d  from t h e  w e s t e r n  s l o p e ,  y e t  l a r g e  q u a n t i t i e s  o f  w e s t e r n  
s l o p e  w a t e r  a r e  b e i n g  used  n o n b e n e f i c i a l l y  by p h r e a t o p h y t e s .  The 
commi t t ee  might  want  t o  s t u d y  what  c o u l d  b e  done  t o  encourage  
more e f f i c i e n t  u s e  o f  a l l  w a t e r  i n  C o l o r a d o  by  g r e a t e r  c o n t r o l  o f  
n o n b e n e f i c i a l  u s e s  o f  w a t e r  t h r o u g h o u t  t h e  s t a t e .  

O t h e r  Recommendations Submi t t ed  

Fo l lowing  t h e  m e e t i n g  o f  t h e  f u l l  w a t e r  commit tee ,  some 
a d d i t i o n a l  s u g g e s t i o n s  f o r  changes  i n  t h e  1969  w a t e r  l e g i s l a t i o n  
were  r e c e i v e d  from R e p r e s e n t a t i v e  F e n t r e s s .  Whi le  it was t o o  
l a t e  f o r  t h e  1969 i n t e r i m  commit tee  t o  c o n s i d e r  f u r t h e r  amendments 
t o  t h e  w a t e r  b i l l ,  t h e  s u g g e s t i o n s ,  which r e l a t e  t o  t h e  c o s t  o f  
w a t e r  c o u r t s ,  a r e  wor thy  o f  n o t e  i n  t h i s  r e p o r t .  The v iew was 
e x p r e s s e d  t h a t  w a t e r  u s e r s  d o c k e t  fees  s h o u l d  b e  used  t o  pay  t h e  
a d d i t i o n a l  c o s t s  i n  t h e  d i s t r i c t  c o u r t s  which c o s t s  a r e  d i r e c t l y  
a t t r i b u t a l  t o  t h e  e n a c t m e n t  o f  t h e  1969 w a t e r  l e g i s l a t i o n .  I n  
t h i s  way t h e  w a t e r  u s e r s ,  n o t  t h e  g e n e r a l  f u n d  t a x p a y e r s ,  would 
b e a r  t h e  c o s t  o f  w a t e r  c o u r t s  which w e r e  c r e a t e d  f o r  t h e  b e n e f i t  
o f  w a t e r  u s e r s .  



Also  t h e  p o s i t i o n  was taken t h a t  t h e  General Assembly 
should assume c l o s e r  s u p e r v i s i o n  by making t h e  expenditures  o f  
water  c o u r t s  s u b j e c t  t o  l e g i s l a t i v e  rev iew.  L e g i s l a t i v e  c o n t r o l  
should assure  an e f f i c i e n t  h i r i n g  p o l i c y  under which s t a f f  p o s i -  
t i o n s  under water c l e r k s  would be s u b j e c t  t o  approval by t h e  
General Assembly. . 



-- 

BILL A 

A BILL FOR AN ACT 

CONCERNING THE POWERS AND DUTIES OF THE DIVISION OF WATER RE- 

SOURCES, INCLUDING THE STATE ENGINEER AND DIVISION ENGI -
NEERS, WITH RESPECT TO PUBLICATION OF A TABULATION OF 

WATER RIGHT PRIORITIES AND LISTS OF CHANGES THERETO AND 

PROVIDING FOR ABANDONMENT PROCEEDINGS PRIOR TO PUBLICA-
e 


TION. 

Be it enacted & the General  Assembly af t h e  S t a t e  of Colorado: 
-- . 

SECTION 1. A r t i c l e  2 1  of Chapter  148, Colorado Revised 

r 
I 

S t a t u t e s  1963 (1969 ~ u p p . ) ,  i s  amended BY THE ADDITION OF A NEW 
W 
I 

SECTION t o  read:  

148-21-24, Abandonment - proceedinqs.  ( 1)  ( a )  Not l a t e r  

than  March 1, 1972, and every f o u r  y e a r s  t h e r e a f t e r ,  t h e  d i v i -  

s i o n  eng ineer  s h a l l  p r epa re  a  l i s t  of a l l  decreed wa te r  r i g h t s  

w i t h i n  h i s  d i v i s i o n ,  which he determines  t o  have been abandoned 

i n  whole o r  i n  p a r t  under t h e  p r o v i s i o n s  of t h i s  s e c t i o n ,  and 

s h a l l  cause  such p u b l i c a t i o n  of  t h e  l i s $  t o  be made i n  such 

newspapers a s  may be des igna ted  by t h e  wa te r  judge,  a s  i s  nec-

e s s a r y  t o  o b t a i n  g e n e r a l  c i r c u l a t i o n  once i n  each county o r  

p o r t i o n  thereof  i n  t h e  d i v i s i o n .  

Abandonment would be 
s epa ra t ed  from t a b u l a -  
t i o n  ( a )  t o  a l low t h e  
s t a t e  eng ineer  t o  el im- 
i n a t e  o l d .  unused de- 
c r e e s  before  p repar ing  
t h e  t a b u l a t i o n ;  ( b )  t o  
a s s u r e  c a r e f u l  a t t e n t i o n  
t o  abandonment; and ( c )  
t o  a l low t h e  s t a t e  eng i -  
neer  t o  proceed immedi-
a t e l y  w i t h  abandonment 
i n s t e a d  of wa i t i ng  until 
December, 1974. Th i s  
change should m i t i g a t e  
s p e c u l a t i o n  i n  wate r  
r i g h t s .  



(b)  Such l i s t  s h a l l  s p e c i f y  t h o s e  wate r  r i g h t s  which 

t h e  d i v i s i o n  engineer  determines  t o  have been abandoned and 

s h a l l  i nc lude  t h e  name o r  names of t h e  owner o r  owners t h e r e -  

of  o r  t h e  name o r  names o f  l a s t  known owner o r  c la imant  

thereof  a s  t h e  same a r e  known t o  t h e  d i v i s i o n  engineer .  

( 2 )  Not l a t e r  t h a n  March 3 1  of  t h e  year  i n  which t h e  

abandonment l i s t  i s  prepared,  t h e  d i v i s i o n  engineer  s h a l l  

f i l e  a  p e t i t i o n  w i t h  t h e  wa te r  c l e r k  of  t h e  d i v i s i o n  s e t t i n g  

f o r t h  t h e  list and r eques t ing  t h a t  t h e  c o u r t  e n t e r  a  decree  

d e c l a r i n g  t h e  abandonment of  t h e  dec rees  o r  p a r t s  t h e r e o f  a s  
)-r
P 

set f o r t h  i n  t h e  p e t i t i o n .  

(3)  Af te r  t h e  f i l i n g  o f  t h e  l i s t  and p e t i t i o n  w i t h  t h e  

water c l e r k  t h e  ma t t e r ,  i nc lud ing  process ,  time, and answer, 

s h a l l  proceed before  t h e  wate r  judge under t h e  Colorado r u l e s  

of c i v i l  procedure, a s  any o t h e r  c i v i l  c a se ,  except  t h a t  pub- 

l i c a t i o n  o f  process ,  i f  any, s h a l l  be  made i n  t h e  county i n  

which t h e  water  r i g h t  i s  d ive r t ed .  

(4) Copies o f  t h e  abandonment p e t i t i o n  f i l e d  by t h e  d i -  

v i s i o n  engineer  and t h e  f i n a l  dec ree  of  t h e  c o u r t  on  such 



p e t i t i o n  s h a l l  be fu rn i shed  t o  any person by t h e  d i v i s i o n  en-

g i n e e r  o r  t h e  wate r  c l e r k  upon payment of a f e e  of one d o l l a r  

per  page, but  no t  t o  exceed t e n  d o l l a r s .  

( 5 )  I n  a c t i o n  on abandonment t h e  burden of  proof t o  show 

i n t e n t  t o  abandon s h a l l  be on t h e  s t a t e  eng ineer .  

( 6 )  ( a )  I n t e n t  t o  abandon may be shown by evidence of 

a c t s ,  s t a tements  made, and omissions t o  a c t .  

( b )  ( i ) .  Proof of non-use o f  such wate r  r i g h t  i n  whole o r  

i n  p a r t  f o r  a  cont inuous  per iod  of a t  l e a s t  t e n  y e a r s  up t o  t h e  

, d a t e  of i n s t i t u t i o n  of t h e  a c t i o n  under any of t h e  fo l lowing  
b' 

circumstances s h a l l  e s t a b l i s h  a  presumption of abandonment, 

and s h a l l  be prima f a c i e  evidence t h e r e o f :  

( i i )  The f a c t  t h a t  water  was a v a i l a b l e  f o r  t h e  use  of  

s a i d  r i g h t  o r  p a r t  t he reo f  wi thout  any r eques t  f o r  o r  d i v e r -  

s i o n  dur ing  such pe r iod ;  

( i i i )  The f a c t  t h a t  t h e  wate r  r i g h t  o r  p a r t  t he reo f  was 

decreed f o r  l and  which has  not  been under c u l t i v a t i o n  f o r  such 

per iod ; 

( i v )  The f a c t  t h a t  water  has  no t  been a v a i l a b l e  t o  such 



water  r i g h t  o r  p a r t  t he reo f  a t  any t ime wi th in  such per iod 

and t h a t  a  reques t  f o r  d i v e r s i o n  t o  such r i g h t  would have 

been f u t i l e .  

(v)  The f a c t  t h a t  t h e  wate r  u s e r  has never cons t ruc ted  

s u f f i c i e n t  f a c i l i t i e s  o r  has  not used s u f f i c i e n t  f a c i l i t i e s  

i n  such per iod t o  d i v e r t  h i s  decreed amount of water .  

(7)  ( a )  A presumption of abandonment may be r e b u t t e d  by 

evidence : 

(b)  That use  of  such wate r  r i g h t  o r  p a r t  t he reo f  has 

been made during such per iod by o t h e r  means of d i v e r s i o n  than  
I 
P 

t h e  method o r i g i n a l l y  used,  al though such o r i g i n a l  method of  

d i v e r s i o n  may have been abandoned; 

( c )  That s u f f i c i e n t  wate r  has  no t  been a v a i l a b l e  dur ing  

such per iod  t o  enable  t h e  r i g h t  o r  p a r t  t he reo f  t o  be exer-

c i s ed  by reason of  t h e  i n t e rven ing  a c t s  of o t h e r s ,  bu t  t h a t  

such r i g h t  o r  p a r t  t he reo f  would have been used had wate r  

been a v a i l a b l e ;  

(d )  That c i rcumstances  beyond t h e  c o n t r o l  of  t h e  owner 

of t h e  r i g h t  prevented any use o f  such r i g h t  o r  p a r t  t he reo f  

dur ing  such per iod;  



( e )  That  t h e  r i g h t  i s  decreed t o  o r  owned by a  munici- 

p a l  o r  i n d u s t r i a l  u s e r  which does not  r e q u i r e  c u l t i v a t i o n  of 

land f o r  b e n e f i c i a l  use  and t h a t  such u s e r  o r  owner has  pro- 

j ec ted  need f o r  s a i d  wate r  and in t ends  t o  b u i l d  s u f f i c i e n t  

f a c i l i t i e s .  

( 8 )  A copy of such judgment and dec ree  a s  i s  i s s u e d  

pursuant t o  p rov i s ions  of t h i s  s e c t i o n  s h a l l  be f i l e d  wi th  

t h e  s t a t e  engineer  and t h e  d i v i s i o n  engineer  and s h a l l  be 

provided by t h e  wate r  c l e r k  t o  any o t h e r  person r eques t ing  -

same upon payment of a  f e e  of one d o l l a r  p e r  page wi th  a
I 
I-' 

maximum of t e n  d o l l a r s .  Promptly a f t e r  r ece iv ing '  a  judgment 

and decree  t h e  d i v i s i o n  engineer  and t h e  s t a t e  engineer  s h a l l  

e n t e r  i n  t h e i r  records  t h e  de te rmina t ions  t h e r e i n  made a s  t o  

p r i o r i t y ,  l o c a t i o n ,  and use  of t h e  wate r  r i g h t s  and condi-  

t i o n a l  water  r i g h t s  and s h a l l  r e g u l a t e  t h e  d i s t r i b u t i o n  of 

water  accordingly.  

SECTION 2. 148-21-27, ( 1 )  ( a ) ,  (21, (31 ,  and ( 4 ) ,  Colo- 

rado Revised S t a t u t e s  1963 (1969 ~ u p p . )  , a r e  amended t o  read:  



-TEXT 


148-21-27. Tabula t ion  of p r i o r i t i e s .  ( 1 )  ( a )  No l a t e r  

than  I ~ l y - l ~ - & 9 3 Q ~  1, 1974J t h e  d i v i s i o n  engineer  DECEMBER 

of each d i v i s i o n  wi th  t h e  approval  of t h e  s t a t e  engineer  s h a l l  

prepare  a  t a b u l a t i o n  i n  o r d e r  of s e n i o r i t y  of a l l  decreed wa- 

t e r  r i g h t s  and c o n d i t i o n a l  wate r  r i g h t s  i n  h i s  d i v i s i o n .  Such 

t a b u l a t i o n s  s h a l l  d e s c r i b e  each water  r i g h t  and c o n d i t i o n a l  

water  r i g h t  by some approp r i a t e  means and s h a l l  s e t  f o r t h  t h e  

p r i o r i t y  and amount t he reo f  a s  e s t a b l i s h e d  by cou r t  decrees .  

I n  making such t a b u l a t i o n ,  t h e  d i v i s i o n  engineer  may use  such 

, system o r  systems of numbering and l i s t i n g  wate r  r i g h t s  and 
c. 

a 


c o n d i t i o n a l  water  r i g h t s  i n  o r d e r  of s e n i o r i t y  a s  i s  s u i t e d  t o  

t h e  admin i s t r a t i ve  needs of t h e  p a r t i c u l a r  d i v i s i o n  o r  p o r t i o n  

the reo f .  He s h a l l  have s e p a r a t e  p r i o r i t y  l i s t s  s o  t h a t  on ly  

t hose  water  r i g h t s  and c o n d i t i o n a l  wate r  r i g h t s  which t a k e  o r  

w i l l  t a k e  water  from t h e  same source  and a r e  i n  a  p o s i t i o n  t o  

a f f e c t  one another  w i l l  be on t h e  same p r i o r i t y  l i s t .  

The d a t e s  f o r  t a b u l a t i o n  
i n  t h i s  b i l l  a r e  bracketed 
t o  i n d i c a t e  t h a t  t hey  a r e  
not p a r t  of t h e  recommen-
d a t i o n s  of t h e  f u l l  wate r  
committee. The d a t e s  
shown i n  c a p i t a l  l e t t e r s  
were suggested by t h e  ex-
e c u t i v e  committee bu t  a r e  
included i n  t h i s  d r a f t  
b i l l  wi thout  t h e  recom- 
mendation of t he  f u l l  wa- 
t e r  committee. 

The d a t e  of t a b u l a t i o n  of 
p r i o r i t i e s  would begin i n  
1974, r a t h e r  t han  i n  1970, 
so  t h e  s t a t e  engineer  can 
proceed wi th  abandonment 
p r i o r  t o  t h e  t a b u l a t i o n .  
There was concern t h a t  
t h e  t a b u l a t i o n  might be 
confusing i f  abandoned 
water  r i g h t s  were not  re-
moved f i r s t .  The d i v i s i o n  
engineers  were expect ing 
d i f f i c u l t y  meeting t h e  
1970 dead l ine  f o r  t h e  i n i -  
t i a l  t a b u l a t i o n .  A one 
year de l ay  between t h e  
t a b u l a t i o n  and t h e  p r o t e s t  
dead l ine  would prov ide  t h e  
exper ience  of an e n t i r e  
i r r i g a t i o n  season i n  which 
wate r  u s e r s  would work 
w i t h  t h e .  t a b u l a t i o n  of wa-
t e r  r i g h t s .  P u b l i c a t i o n  



(2) No l a t e r  than ,  Jtlly-1Qr-&93Qr DECEMBER31, 19747, 

t h e  d i v i s i o n  engineer  s h a l l  cause such p u b l i c a t i o n  t o  be made 

of t h e  t a b u l a t i o n  a s  i s  necessary t o  o b t a i n  gene ra l  c i r c u l a -  

t i o n  once i n  each county o r  p o r t i o n  the reo f  i n  t h e  d i v i s i o n  

by means of one o r  more newspapers, which, i f  f e a s i b l e ,  a r e  

publ ished i n  t h e  d i v i s i o n ,  and he s h a l l  mail  a  copy of such 

,
w 

t a b u l a t i o n  t o  each person  whose name i s  on t h e  l i s t  s p e c i f i e d  

\P i n  s e c t i o n  148-21-18 (3). Copies of  such t a b u l a t i o n  s h a l l  

a l s o  be  a v a i l a b l e  i n  t h e  o f f i c e  of t h e  d i v i s i o n  engineer  f o r  

any person s p e c i f i c a l l y  r eques t ing  same upon t h e  payment of a 

f e e  of two d o l l a r s .  

(3)  Not l a t e r  t h a n  Eegbember-LQr-19?QT DECEMBER31, 

1 9 7 g .  any person wishing t o  o b j e c t  t o  t h e  manner i n  which a 

wate r  r i g h t  o r  c o n d i t i o n a l  wate r  r i g h t  i s  l i s t e d  i n  t h e  t ab -  

u l a t i o n  o r  t o  t h e  omiss ion of a  wate r  r i g h t  o r  c o n d i t i o n a l  

wate r  r i g h t  from such t a b u l a t i o n  s h a l l  f i l e  a  s ta tement  of  

o b j e c t i o n  i n  w r i t i n g  wi th  t h e  d i v i s i o n  engineer .  

would be changed t o  De-
cember because J u l y  i s  a 
busy t ime of t h e  yea r  
f o r  i r r i g a t o r s  and d i v i -  
s i o n  engineers .  

The bracketed 1974, 1975, 
and 1976 d a t e s  i n  sub- 
s e c t i o n s  ( 2 ) ,  ( 3 ) .  and 
(4)  a r e  not  p a r t  of t h e  
wate r  committee's recom-
mendation bu t  a r e  i n -  
cluded i n  t h e  b i l l  f o r  
comparative purposes,  



TEXT-

(4) On o r  be fo re  Qeaeber-&Or-1970~~ L 1,Y 1 9 7 g ,  t h e  

d i v i s i o n  engineer  s h a l l  make such r e v i s i o n s ,  i f  any, a s  he 

deems proper  i n  such t a b u l a t i o n .  I n  cons ider ing  t h e  m a t t e r s  

r a i s e d  by s ta tements  of o b j e c t i o n ,  t h e  d i v i s i o n  engineer  may 

consu l t  wi th  any i n t e r e s t e d  persons.  The d i v i s i o n  engineer  

s h a l l  consu l t  wi th  t h e  s t a t e  engineer  and s h a l l  make any r e -  

v i s i o n s  i n  t h e  t a b u l a t i o n  determined by t h e  s t a t e  engineer  t o  

be  necessary o r  adv isab le .  The t a b u l a t i o n ,  t oge the r  wi th  any 

r e v i s i o n s ,  signed by t h e  d i v i s i o n  engineer  and t h e  s t a t e  en- 

g inee r  o r  h i s  duly  au thor ized  deputy,  s h a l l  be  f i l e d  on o r  9 
10 


before  Qeceber-lQi-&9?Gr 1, 19797, wi th  the '  wate r  c l e r k .  

Copies of such CHANGES AS ARE MADE TO THE t a b u l a t i o n  s h a l l  be 

a v a i l a b l e  i n  t h e  o f f i c e  of t h e  d i v i s i o n  engineer ,  and a  copy 

s h a l l  be mailed by him t o  any person r eques t ing  same upon 

payment of a  f e e  of  two d o l l a r s .  I f  t h e  t a b u l a t i o n  i s  r e -

v i sed ,  t h e  d i v i s i o n  engineer ,  on o r  be fo re  Qe%eber-2Qr-19?Q1 

@Y 10, 1 9 7 g ,  s h a l l  cause  such publ i , ca t ion  of CHANGES TO 

t h e  revised t a b u l a t i o n  t o  be made a s  i s  necessary t o  o b t a i n  

gene ra l  c i r c u l a t i o n  once i n  each county o r  p o r t i o n  the reo f  i n  

I t  i s  suggested t h a t  on ly  
one p u b l i c a t i o n  of t h e  
t a b u l a t i o n  i s  necessary  
wi th  t h e  l i s t  of changes 
t o  t h e  t a b u l a t i o n  pub- 
l i s h e d  subsequently.  
T h i s  change would save 
t h e  c o s t  of r epub l i sh ing  
t h e  e n t i r e  t a b u l a t i o n  a 
second time. The c o s t  of 
publ i sh ing  an e n t i r e  t a b -  
u l a t i o n  i s  es t imated  t o  
be approximately $150,000. 



t h e  d i v i s i o n  by means of  one o r  more newspapers,  which, i f  

f e a s i b l e ,  a r e  p u b l i s h e d  i n  t h e  d i v i s i o n .  

SECTION 3 .  148-21-27 (5) i s  REPEALED AND RE-ENACTED, 

WITH AMENDMENTS, t o  r e a d :  

148-21-27. T a b u l a t i o n  of p r i o r i t i e s .  (5)  ( a )  Not l a t e r  

t h a n  f ieptember 1, 1 9 7 g ,  any pe r son  wish ing  t o  o b j e c t  t o  t h e  

manner i n  which a  w a t e r  r i g h t  o r  c o n d i t i o n a l  w a t e r  r i g h t  i s  

l i s t e d  i n  t h e  t a b u l a t i o n  i n c l u d i n g  t h e  changes t h e r e t o  made 

p u r s u a n t  t o  s u b s e c t i o n  ( 4 )  of  t h i s  s e c t i o n  o r  t o  t h e  omiss ion  

, 	 of a  w a t e r  r i g h t  o r  c o n d i t i o n a l  w a t e r  r i g h t  from such t a b u l a -  
h) 
I--' , 	 t i o n  s h a l l  f i l e  a s t a t e m e n t  o f  o b j e c t i o n  i n  w r i t i n g  w i t h  t h e  

w a t e r  c l e r k  and t h e  d i v i s i o n  e n g i n e e r  i n  t h e  d i v i s i o n  i n  which 

t h e  t a b u l a t i o n  s h a l l  have been made s e t t i n g  f o r t h  t h e  f a c t u a l  

and l e g a l  b a s i s  f o r  such p r o t e s t .  

( b )  Commencing t h e  f i r s t  week i n  f ieptember ,  1 9 7 g ,  and 

c o n t i n u i n g  f o r  a s  long  a s  may b e  n e c e s s a r y ,  t h e  w a t e r  judge 

of each d i v i s i o n  s h a l l  conduct  h e a r i n g s  on t h e  t a b u l a t i o n  

f i l e d  by t h e  d i v i s i o n  e n g i n e e r  and any p r o t e s t s  t h a t  have 

been f i l e d  w i t h  r e s p e c t  t h e r e t o .  The h e a r i n g s  s h a l l  b e  con-

The 1976 d a t e s  i n  t h i s  
s e c t i o n  a r e  n o t  s p e c i f i c -
a l l y  recommended by t h e  
w a t e r  committee. 

S u b s e c t i o n  (5) was ex-
panded u s i n g  language 
a l r e a d y  i n  t h e  b i l l  
(148-21-28 ( 2 ) )  t o  pro-  
v i d e  f o r  f u l l  a d j u d i c a -  
t i o n  of  t h e  i n i t i a l  
t a b u l a t i o n .  
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d u c t e d  i n  acco rdance  w i t h  Co lo rado  mles o f  c i v i l  p r o c e d u r e  

e x c e p t  t h a t  no p l e a d i n g s  o t h e r  t h a n  t h e  p r o t e s t  s h a l l  b e  re-

q u i r e d .  The p r o t e s t a n t  s h a l l  a p p e a r  e i t h e r  i n  p e r s o n  o r  by 

c o u n s e l  i n  s u p p o r t  o f  t h e  p r o t e s t .  The d i v i s i o n  e n g i n e e r  

s h a l l  a p p e a r  i n  s u p p o r t  o f  t h e  t a b u l a t i o n ,  and i f  r e q u e s t e d  

by t h e  d i v i s i o n  e n g i n e e r ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  r e p r e -  

s e n t  t h e  d i v i s i o n  e n g i n e e r .  A l l  p e r s o n s  i n t e r e s t e d  i n  t h e  

p o r t i o n s  o f  t h e  t a b u l a t i o n  which a r e  b e i n g  p r o t e s t e d  s h a l l  b e  

p e r m i t t e d  t o  p a r t i c i p a t e  i n  t h e  h e a r i n g  e i t h e r  i n  p e r s o n  o r  

, 	 by c o u n s e l  i f  t h e y  e n t e r  t h e i r  a p p e a r a n c e  i n  w r i t i n g  p r i o r  t o  
10 

10 

I 	 t h e  d a t e  on  which h e a r i n g s  a r e  t o  commence. Such e n t r y  o f  

a p p e a r a n c e  s h a l l  i d e n t i f y  t h e  p o r t i o n  of  t h e  t a b u l a t i o n  w i t h  

r e s p e c t  t o  which t h e  a p p e a r a n c e  i s  b e i n g  made. The w a t e r  

j udges  o f  t h e  v a r i o u s  d i v i s i o n s  s h a l l  a r r a n g e  t h e i r  h e a r i n g s ,  

i f  n e c e s s a r y  i n  t h e i r  d i s c r e t i o n ,  t o  accommodate c o u n s e l  and 

o t h e r  p e r s o n s  who may b e  i n v o l v e d  i n  h e a r i n g s  i n  more t h a n  

one d i v i s i o n .  P rompt ly  a f t e r  h e a r i n g  a l l  p r o t e s t s  t h e  w a t e r  

judge  s h a l l  e n t e r  a judgment and d e c r e e  which s h a l l  e i t h e r  

i n c o r p o r a t e  t h e  t a b u l a t i o n  o f  t h e  d i v i s i o n  e n g i n e e r  a s  f i l e d  



o r  s h a l l  i nco rpo ra t e  same w i t h  such mod i f i ca t i ons  a s  t h e  wa- 

t e r  judge may determine proper  a f t e r  t h e  hear ings .  

( c )  I f  no p r o t e s t s  have been f i l e d ,  t hen  promptly a f t e r  

Bep tember  1, 1 9 7 g ,  t h e  wate r  judge s h a l l  e n t e r  a  judgment 

and decree  i nco rpo ra t i ng  and conf i rming t h e  t a b u l a t i o n  of t h e  

d i v i s i o n  eng ineer  wi thout  modi f ica t ion .  

( d )  A copy of such judgment and dec ree  s h a l l  be f i l e d  

wi th  t h e  s t a t e  eng ineer  and t h e  d i v i s i o n  eng ineer  and s h a l l  

be provided by t h e  wa te r  c l e r k  t o  any o t h e r  person r e q u e s t i n g  

I 	 same upon payment of a  f e e  of one d o l l a r  p e r  page wi th  a  max- 
tQ

0 

I 	 imum of t e n  d o l l a r s .  Promptly a f t e r  r e c e i v i n g  a  judgment and 

decree  t h e  d i v i s i o n  eng ineer  and t h e  s t a t e  eng ineer  s h a l l  en- 

t e r  i n  the . i r  r eco rds  t h e  de te rmina t ions  t h e r e i n  made a s  t o  

p r i o r i t y ,  l o c a t i o n ,  and use  of  t h e  wate r  r i g h t s  and condi t ion-  

a l  wa te r  r i g h t s  and s h a l l  r e g u l a t e  t h e  d i s t r i b u t i o n  of wa te r  

accordingly .  

( e )  Appe l la te  review s h a l l  be allowed t o  t h e  judgment 

and dec ree  o r  any p a r t  t he reo f  a s  i n  o t h e r  c i v i l  a c t i o n s ,  bu t  

no a p p e l l a t e  review s h a l l  be allowed wi th  r e s p e c t  t o  t h a t  



p a r t  of t h e  judgment o r  dec ree  which confirms a p o r t i o n  of 

t h e  t a b u l a t i o n  w i th  r e s p e c t  t o  which no p r o t e s t  was f i l e d .  

( f )  C l e r i c a l  mis takes  i n  s a i d  judgment and decree  may 

be  co r r ec t ed  by t h e  wa te r  judge on h i s  own i n i t i a t i v e  o r  on 

t h e  p e t i t i o n  of any person,  and s u b s t a n t i v e  e r r o r s  t h e r e i n  

may be co r r ec t ed  by t h e  wa te r  judge on t h e  p e t i t i o n  of  any 

person whose r i g h t s  have been adverse ly  a f f e c t e d  thereby  and 

a showing s a t i s f a c t o r y  t o  t h e  wa te r  judge t h a t  such person,  

due t o  mis take,  i nadve r t ence ,  o r  excusable  n e g l e c t ,  f a i l e d  

I 	 t o  f i l e  a  p r o t e s t  wi th  t h e  wate r  c l e r k  w i t h i n  t h e  t ime spec-  
w 
P 
I 	 i f i e d  i n  t h i s  s e c t i o n .  Any p e t i t i o n  r e f e r r e d  t o  i n  t h e  p re -  

ceding sentence s h a l l  be f i l e d  w i th  t h e  wate r  c l e r k  w i t h i n  

t h r e e  y e a r s  a f t e r  t h e  d a t e  of t h e  e n t r y  of s a i d  judgment and 

decree .  The water  judge may o r d e r  such n o t i c e  of any such 

c o r r e c t i o n  proceedings a s  he  determines  t o  be app rop r i a t e .  

Any o r d e r  of t h e  wa te r  judge making such c o r r e c t i o n s  s h a l l  be 

s u b j e c t  t o  a p p e l l a t e  review a s  i n  o t h e r  c i v i l  a c t i o n s .  

(g)  Proceedings set  f o r t h  i n  t h i s  s e c t i o n  s h a l l  be con-

s i d e r e d  genera l  a d j u d i c a t i o n  proceedings.  

Paragraph ( f )  changes t h e  
t ime from two t o  t h r e e  
yea r s  i n  which t h e  wate r  
judge could  c o r r e c t  c l e r -  
i c a l  mis takes  o r  substan-
t i v e  e r r o r s .  



(6 )  The t a b u l a t i o n  of  a wate r  r i g h t  under t h i s  s e c t i o n  

s h a l l  not  c r e a t e  a presumption of t h e  v a l i d i t y  of such r i g h t  

i n  any abandonment proceeding a g a i n s t  such r i g h t ,  nor s h a l l  it 

it be used i n  evidence t h e r e i n .  

SECTION 4. 148-21-28 ( l ) ,  ( 2 )  9 ( 2 )  a , ( 1  v ( 1 9 (d)  , 
( e )  , ( f) , ( h ) , and (i), Colorado Revised S t a t u t e s  1963 ( 1969 

~ u p p . ), a r e  amended t o  read:  

148-21-28. Lis t  of chanqes t o  t a b u l a t i o n s .  (1 )  No l a -  

t e r  t han  duLy-br-L934r-a~d-Jtlhy-3: -DECEMBER17 of each even- 

# numbered FOURTH yea r  Bke~e-aE$er-L934 BEGINNINGI N  19727 t h e  
10 

UI 
I d i v i s i o n  engineer  wi th  t h e  approval  of  t h e  s t a t e  engineer  

s h a l l  prepare  a new-BabuLaBhe~ LIST OF CHANGES TO THE TABULA-

TION AS SET FORTH I N  SECTION 148-21-27 of a l l  wate r  r i g h t s  

and cond i t i ona l  wate r  r i g h t s  i n  h i s  d i v i s i o n ,  The &974 NEW 

Babu&aB&en LIST OF CHANGES s h a l l  s e f  L e e % - a ~ y  INCLUDE ONLY 

changes i n  t h e  b93Q t a b u l a t i o n  which t h e  d i v i s i o n  engineer  and 

t h e  s t a t e  engineer  determine t o  be advisab le  based-en-Bke 

grhneip&es-seB-ge~tk-&R-seeaien-I48-21:-2t o  r e f l e c t  c o r r e c t l y  

t h e  p r i o r i t y  of wate r  r i g h t s .  and-Bke-&934-Baku&aBi:e~-and-s~e-

The a d d i t i o n  of (6 )  i s  
t o  prevent  t h e  t a b u l a -  
t i o n  .from being used i n  
abandonment proceedings.  

The d a t e s  i n  t h i s  s e c t i o n  
a r e  not  a s p e c i f i c  recom-
mendation of t h e  water  
committee. 

The b i e n n i a l  t a b u l a t i o n  
would be redes igna ted  a 
l i s t  of changes t o  avoid ' 

r epub l i sh ing  t h e  e n t i r e  
t a b u l a t i o n .  

Revis ion of t h e  t abu la -  
t i o n  was changed from 
J u l y  t o  December when wa-
t e r  u s e r s  and d i v i s i o n  
engineers  would have more 
t ime t o  g i v e  t o  t h e  mat- 
t e r .  

S t ruck  type  i n  subsec t ion  
(1)  and t h e  r e p e a l  of  
subsec t ion  ( 2 )  (j) re-
f l e c t s  t h e  s e p a r a t i o n  of 
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a~eBkep-wiii-be-en-ake-same-p~ie~i%y-lis%~ 


(2) The f o l l o w i n g  d e a d l i n e s  s h a l l  t h e n  be e f f e c t i v e  each 

even-numbered FOURTH y e a r  beginning i n  b934 p 9 7 g :  

( a )  No l a t e r  t h a n  duAy-&QT DECEMBERlv,t h e  d i v i s i o n  

e n g i n e e r  s h a l l  cause  such p u b l i c a t i o n  of t h e  Babuhatie~LIST 

OF CHANGES t o  b e  made a s  i s  n e c e s s a r y  t o  o b t a i n  g e n e r a l  c i r c u -  

l a t i o n  once i n  each coun ty  o r  p o r t i o n  t h e r e o f  i n  t h e  d i v i s i o n  

by means of one o r  more newspapers,  which,  i f  f e a s i b l e ,  a r e  

p u b l i s h e d  i n  t h e  d i v i s i o n ,  and he  s h a l l  ma i l  a  copy of such 

tabuka%&sn LIST t o  each  pe r son  whose name i s  on t h e  l i s t  spec-
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i f i e d  i n  s e c t i o n  148-21-18 ( 3 1 ,  and s h a l l  m a i l  a copy of  such 

t a b u & a % % e ~LIST OF CHANGES by r e g i s t e r e d  m a i l  t o  t h e  owner, 

o r  l a s t  known owner o r  c l a i m a n t ,  of eve ry  w a t e r  r i g h t  o r  con- 

d i t i o n a l  w a t e r  r i g h t  which-%he-div&sie~-e~g&~ee~-has-.i;eu~d-%e 

have- bee^-aba~de~ed-%R-wkeie-4~-gaPs-e which has  been 

changed a d v e r s e l y .  Copies  of LIST OF CHANGES such % a b t i & a % i e ~  

s h a l l  a l s o  be  a v a i l a b l e  i n  t h e  o f f i c e  of  t h e  d i v i s i o n  e n g i -  

n e e r  f o r  any pe r son  r e q u e s t i n g  same upon t h e  payment of  a  f e e  

of two d o l l a r s .  

I ( b )  No l a t e r  t h a n  Seghembep-&Qs PECEMBER3 g ,  OF THE YEAR N 
a3 

I FOLLOWING PUBLICATION OF THE LIST OF CHANGES AS SET FORTH I N  

THIS SECTION, any p e r s o n  who wishes  t o  o b j e c t  t o  t h e  manner i n  

which a  w a t e r  r i g h t  o r  c o n d i t i o n a l  w a t e r  r i g h t  i s  l i s t e d  i~ 

t h e - % a b u & a t i e ~o r  t o  t h e  omiss ion  of  a  w a t e r  r i g h t  o r  cond i -  

t i o n a l  w a t e r  r i g h t  from such t a b t i i a % i e ~  LIST OF CHANGES s h a l l  

f i l e  a s t a t e m e n t  of o b j e c t i o n  i n  w r i t i n g  w i t h  t h e  d i v i s i o n  en-

g i n e e r .  A f e e  of t e n  d o l l a r s  s h a l l  be p a i d  w i t h  such f i l i n g ,  

excep t  t h a t  no f e e  s h a l l  b e  r e q u i r e d  f o r  any such f i l i n g  t o  

c o r r e c t  any c l e r i c a l  e r r o r .  

T h i s  d a t e  i s  n o t  a  r e c -
ommendation of t h e  w a t e r  
committee. I f  t h i s  d a t e  
was accep ted ,  t h e  dead-  
l i n e  f o r  p r o t e s t  t o  l i s t  
of changes would b e  one 
y e a r  a f t e r  p u b l i c a t i o n  
of  t h e  l i s t .  



( c )  On o r  b e f o r e  Qeteber-LQ; ~ L 17YOF THE YEAR FOL-

LOWING THE LAST DATE FOR FILING OBJECTIONS TO THE LIST OF 

CHANGES, t h e  d i v i s i o n  e n g i n e e r  s h a l l  make such r e v i s i o n s ,  i f  

any, a s  he deems p r o p e r  i n  t h e  a f o r e s a i d  + a b ~ & a $ i e ~ rLIST OF 

CHANGES. I n  c o n s i d e r i n g  t h e  m a t t e r s  r a i s e d  by s t a t e m e n t s  of  

o b j e c t i o n s ,  t h e  d i v i s i o n  e n g i n e e r  may c o n s u l t  w i t h  i n t e r e s t e d  

pe r sons .  The d i v i s i o n  e n g i n e e r  s h a l l  c o n s u l t  w i t h  t h e  s t a t e  

e n g i n e e r  and s h a l l  make any r e v i s i o n s  i n  t h e  % a b ~ & a % i e ~LIST 

OF CHANGES determined by t h e  s t a t e  e n g i n e e r  t o  b e  n e c e s s a r y  

I o r  a d v i s a b l e .  The r e v i s e d  a a b ~ L a % i e ~  i fLIST OF CHANGES o r ,  N 
9 
I t h e r e  a r e  no r e v i s i o n s ,  t h e  o r i g i n a l  t a b u & a 8 i e ~LIST OF 

CHANGES, s igned by t h e  d i v i s i o n  e n g i n e e r  and by t h e  s t a t e  en-  

g i n e e r ,  s h a l l  b e  f i l e d  on o r  b e f o r e  QeOeber-LB [JULY w i t h  

t h e  w a t e r  c l e r k .  Copies  of LIST OF CHANGES such % a b u & a $ i e ~  

s h a l l  b e  a v a i l a b l e  i n  t h e  o f f i c e  of t h e  d i v i s i o n  e n g i n e e r  and 

a copy s h a l l  b e  mai led  by him t o  any pe r son  r e q u e s t i n g  same 

on payment of a  f e e  of I f  t h e  Babu&a%%e~two d o l l a r s .  LIST 

OF CHANGES i s  r e v i s e d  t h e  d i v i s i o n  e n g i n e e r  on o r  b e f o r e  

QeCeber-2Qr ~ YL lv, s h a l l  c a u s e  such p u b l i c a t i o n  o f  t h e  

'Date n o t  recommended by 
t h e  w a t e r  committee. I f  
t h i s  d a t e  was used,  seven 
months would be  al lowed 
f o r  t h e  d i v i s i o n  e n g i n e e r  
t o  r e v i s e  t h e  l i s t  of 
changes.  



r e v i s e d  t a l s ~ & a % i e ~  LIST OF CHANGES t o  be made a s  i s  necessary  

t o  o b t a i n  gene ra l  c i r c u l a t i o n  once i n  each county o r  p o r t i o n  

t he reo f  i n  t h e  d i v i s i o n  by means of one o r  more newspapers, 

which, i f  f e a s i b l e ,  a r e  publ i shed  i n  t h e  d i v i s i o n .  

( d )  Any person who wishes t o  p r o t e s t  t h e  manner i n  which 

a water  r i g h t  o r  c o n d i t i o n a l  wate r  r i g h t  i s  l i s t e d  i ~ - % h e - l a b -  

u & a t i e ~ ,inc lud ing  any r e v i s i o n s ,  o r  t h e  omission of a water  

r i g h t  o r  c o n d i t i o n a l  wa te r  r i g h t  from such % a b ~ & a % i e ~  LIST OF 

CHANGES s h a l l  f i l e  a  w r i t t e n  p r o t e s t  w i th  t h e  wate r  c l e r k  and 

wi th  t h e  d i v i s i o n  eng ineer  not  l a t e r  t han  Nevemlser-3Q+ DEPTEM-
0 

I 

BER v. Such p r o t e s t  s h a l l  s e t  f o r t h  i n  d e t a i l  t h e  f a c t s  and 

l e g a l  b a s i s  t h e r e f o r .  Se rv i ce  0 f . a  copy of t h e  p r o t e s t  o r  any 

o t h e r  document i s  no t  necessary  f o r  j u r i s d i c t i o n a l  purposes ,  

bu t  t h e  wate r  judge may o r d e r  s e r v i c e  of a  copy of t h e  p r o t e s t  

o r  any o t h e r  document on any person and i n  any manner which he 

may deem appropr ia te .  The f e e  f o r  f i l i n g  such p r o t e s t  wi th  

t h e  wate r  c l e r k  s h a l l  be twenty d o l l a r $ .  

( e )  Commencing t h e  second week i n  Deeemlser SEPTEMBER and 

con t inu ing  f o r  a s  long a s  may be necessary ,  t h e  wa te r  judge of 

Date not  recommended by 
wate r  committee. I f  
t h i s  d a t e  was adopted,  
wa te r  u s e r s  would have 
f i f t y  days t o  p r o t e s t  
t h e  r e v i s e d  l i s t  of 
changes. 



TEXT-

each d i v i s i o n  s h a l l  conduct hea r ings  on t h e  $ a b u & a t i e ~LIST OF 

CHANGES f i l e d  by t h e  d i v i s i o n  eng ineer  and any p r o t e s t s  t h a t  

have been f i l e d  wi th  r e s p e c t  t h e r e t o .  The hea r ings  s h a l l  be  

conducted i n  accordance wi th  %~ai&-p~ae%iee-a~d-preeed~?e 

COLORADO RULES OF CIVIL PROCEDURE except  t h a t  no p l ead ings  

o t h e r  t han  t h e  p r o t e s t  s h a l l  be r equ i r ed .  The p r o t e s t a n t  s h a l l  

appear e i t h e r  i n  person o r  by counsel  i n  suppor t  of t h e  pro- 

t e s t .  The d i v i s i o n  eng ineer  s h a l l  appear i n  suppor t  of  t h e  

tabu ha hie^^ LIST OF CHANGES, and i f  r eques ted  by t h e  d i v i s i o n  

u I engineer ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  r e p r e s e n t  t h e  d i v i s i o n  
C, 
I 

engineer .  A l l  persons  i n t e r e s t e d  i n  t h e  p o r t i o n s ' o f  t h e  Bala-

u L a s i e ~LIST OF CHANGES which a r e  being p r o t e s t e d  s h a l l  be 

permi t ted  t o  p a r t i c i p a t e  i n  t h e  hea r ing  e i t h e r  i n  person o r  

by counsel  i f  they  e n t e r  t h e i r  appearance i n  w r i t i n g  p r i o r  t o  

t h e  d a t e  on which hea r ings  a r e  t o  commence. Such e n t r y  of  ap- 

pearance s h a l l  i d e n t i f y  t h e  p o r t i o n  o f  t h e  C a b u h a h i e ~LIST OF 

CHANGES wi th  r e s p e c t  t o  which t h e  appearance i s  be ing  made. 

The wate r  judges of  t h e  v a r i o u s  d i v i s i o n s  s h a l l  a r r ange  t h e i r  

hea r ings ,  i f  necessary  i n  t h e i r  d i s c r e t i o n ,  t o  accommodate 

Technical  change. 



counsel  and o t h e r  persons  who may be involved i n  hea r ings  i n  

more than  one d i v i s i o n ,  Promptly a f t e r  hear ing  a l l  p r o t e s t s  

t h e  wate r  judge s h a l l  e n t e r  a judgment and dec ree  which s h a l l  

e i t h e r  i nco rpo ra t e  t h e  %abu&aC&e~ t h e  d i -  LIST OF CHANGES of 

v i s i o n  engineer  a s  f i l e d  o r  s h a l l  i nco rpo ra t e  same wi th  such 

modi f ica t ions  a s  t h e  wate r  judge may determine proper  a f t e r  

t h e  hear ings ,  

( f )  I f  no p r o t e s t s  have been f i l e d ,  t hen  promptly a f t e r  

Plevember-30 BEPTEMBERt h e  wate r  judge s h a l l  e n t e r  a judg- 

a 8 ment and decree  i nco rpo ra t ing  and confirming t h e  %abu&aBie~  
N 

I 

LIST OF CHANGES of t h e  d i v i s i o n  engineer  wi thout  modi f ica t ion .  

(h )  Appel la te  review s h a l l  be allowed t o  t h e  judgment 

and dec ree  o r  any p a r t  t he reo f  a s  i n  o t h e r  c i v i l  a c t i o n s ,  bu t  

no a p p e l l a t e  review s h a l l  be allowed wi th  r e s p e c t  t o  t h a t  p a r t  

of t h e  judgment o r  decree  which confirms a p o r t i o n  of t h e  %a$-

uJaBien LIST OF CHANGES with  r e s p e c t  t o  which no p r o t e s t  was 

f i l e d .  

( i )  C l e r i c a l  mis takes  i n  s a i d  judgment and dec ree  may 

be co r r ec t ed  by t h e  wate r  judge on h i s  own i n i t i a t i v e  o r  on 



-TEXT 


t h e  p e t i t i o n  of  any p e r s o n ,  and s u b s t a n t i v e  e r r o r s  t h e r e i n  may 

be  c o r r e c t e d  by t h e  w a t e r  judge on t h e  p e t i t i o n  of  any p e r s o n  

whose r i g h t s  have been a d v e r s e l y  a f f e c t e d  t h e r e b y  and a show-

i n g  s a t i s f a c t o r y  t o  t h e  w a t e r  judge  t h a t  such  p e r s o n ,  due t o  

m i s t a k e ,  i n a d v e r t e n c e ,  o r  e x c u s a b l e  n e g l e c t ,  f a i l e d  t o  f i l e  a 

p r o t e s t  w i t h  t h e  w a t e r  c l e r k  w i t h i n  t h e  t i m e  s p e c i f i e d  i n  

t h i s  s e c t i o n .  Any p e t i t i o n  r e f e r r e d  t o  i n  t h e  p r e c e d i n g  sen -

t e n c e  s h a l l  b e  f i l e d  w i t h  t h e  w a t e r  c l e r k  w i t h i n  %we THREE 

y e a r s  a f t e r  t h e  d a t e  of  t h e  e n t r y  of  s a i d  judgment and d e c r e e .  

u I The w a t e r  judge  may o r d e r  such  n o t i c e  of any such c o r r e c t i o n  
W 
I 

p r o c e e d i n g s  a s  he d e t e r m i n e s  t o  be  a p p r o p r i a t e .  Any o r d e r  of  

t h e  w a t e r  judge making such c o r r e c t i o n s  CONCERNING SUBSTANTIVE 

ERRORS s h a l l  b e  s u b j e c t  t o  a p p e l l a t e  r e v i e w  a s - s g e e i s i e d - & R  

subsee%he~-6k)-ef -%h&s- s e e % i e ~ ~AS I N  OTHER C I V I L  ACTIONS. 

SECTION 5. Repea l .  148-21-28 (2)  ( j ) ,  Co lo rado  Revised  

S t a t u t e s  1963 (1969 ~ u p p . )  , i s  r e p e a l e d .  

SECTION 6 .  S a f e t y  c l a u s e .  The g e n e r a l  assembly he reby  

f i n d s ,  d e t e r m i n e s ,  and d e c l a r e s  t h a t  t h i s  a c t  i s  n e c e s s a r y  f o r  

t h e  immediate  p r e s e r v a t i o n  o f  t h e  p u b l i c  peace ,  h e a l t h ,  and 

s a f e t y .  



-- 

B I L L  B 

A B I L L  FOR AN ACT 

CONCEFNING JUDICIAL ADMINISTRATION AND ENFORCEbENT OF "THE 

WATER RIGHT DETERMINATION AND ADMINISTRATION ACT OF 1969" ; 

AND PROVIDING FOR THE POWERS AND DUTIES OF WATER JUDGES, 

REFEREES AND CLERKS, AND FOR FEES AND PUBLICATION RE- 

QUIREMENTS I N  CONNECTION THEREWITH. 

Be it  e n a c t e d  & the Genera l  Assembly of the S t a t e  of Colorado:  

SECTION 1, Colo rado  Revised  S t a t u t e s  1963 (1969 Supp,)  , 
148-21-10 (2 )  and (6 )  a r e  amended t o  r e a d :  

I 
w ( 2 )  With in  t e n  d a y s  a f t e r  t h i s  a r t i c l e  becomes e f f e c t i v e ,  
u' 

I 

and on o r  b e f o r e  J a n u a r y  10 of  each  y e a r  t h e r e a f t e r ,  t h e  s u -

preme c o u r t  s h a l l  d e s i g n a t e  o r  r e d e s i g n a t e  a  w a t e r  judge  f o r  

each  d i v i s i o n  t o  h e a r  a l l  pending and new w a t e r  m a t t e r s  i n  t h a t  

d i v i s i o n  f o r  t h e  y e a r  i n  which t h e  d e s i g n a t i o n  i s  made, and any 

vacancy t h a t  o c c u r s  d u r i n g  such y e a r  s h a l l  be  f i l l e d  by d e s i g -  

n a t i o n  o f  t h e  supreme c o u r t .  The s e r v i c e s  o f  t h e  w a t e r  judge 

s h a l l  b e  i n  a d d i t i o n  t o  h i s  r e g u l a r  d u t i e s  a s  a d i s t r i c t  judge 

b u t  s h a l l  t a k e  p r i o r i t y  o v e r  such  r e g u l a r  d u t i e s ,  and t h e  

s c h e d u l e s  o f  t h e  judges  i n  t h e  v a r i o u s  d i v i s i o n s  s h a l l  be 

The amendment would g i v e  
t h e  c h i e f  j u s t i c e  of t h e  
Supreme C o u r t  a u t h o r i t y  
o v e r  t h e  appoin tment  of 
w a t e r  judges  t o  t h e  d i -  
v i s i o n ,  i n c l u d i n g  spe -  
c i f i c  a u t h o r i t y  t o  make 
temporary  a s s ignment s  . 
A r t ,  V I ,  Sec .  2  and Sec. 
5 of  t h e  C o n s t i t u t i o n  
might  c o n f l i c t  w i t h  t h i s  
p r o v i s i o n  a s  w r i t t e n ,  
because  t h e  C o n s t i t u t i o n  
g i v e s  t h e  Supreme C o u r t  
" g e n e r a l  s u p e r i n t e n d i n g  
c o n t r o l "  and a l s o  p r o v i d e s  
t h a t  t h e  c h i e f  j u s t i c e  
c a n  make t empora ry  as-
s ignment s  o f  judges .  



arranged and ad jus ted  s o  t h a t  t h e  wate r  judge s h a l l  be f r e e  

t o  hea r  wate r  ma t t e r s .  I f  it becomes necessary  du r ing  any 

y e a r  f o r  t h e  proper  handl ing  of wate r  m a t t e r s  i n  any d i v i s i o n ,  

t h e  supreme c o u r t  s h a l l  d e s i g n a t e  one o r  more a d d i t i o n a l  wate r  

judges of t h e  d i s t r i c t  c o u r t s  i n  t h a t  d i v i s i o n  and t h e  term 

"water  judgeN,  a s  used i n  t h i s  a r t i c l e ,  s h a l l  be deemed t o  r e -  

f e r  t o  - a l l  water  judges a c t i n g  i n  a  d i v i s i o n .  The wa te r  judge 

f o r  a  p a r t i c u l a r  d i v i s i o n  s h a l l  be  s e l e c t e d  from among t h e  

judges of  t h e  d i s t r i c t  c o u r t s  of  t h e  c o u n t i e s  s i t u a t e d  e n t i r e l y  

w 
I 

o r  p a r t l y  w i th in  t h e  d i v i s i o n ,  EXCEPT THAT THE CHIEF JUSTICE 
0' 
I 

MAY MAKE TEMPORARY ASSIGNMENTS OF OTHER JUDGES. 

( 6 )  Persons appointed a s  wate r  r e f e r e e s  s h a l l  pos se s s  

such t r a i n i n g  and exper ience  a s  t o  q u a l i f y  them t o  r e n d e r  ex- 

p e r t  op in ions  and d e c i s i o n s  on t h e  complex m a t t e r s  of wate r  

r i g h t s  and admin i s t r a t i on .  The persons  may, a s  t h e  s i t u a t i o n  

r e q u i r e s ,  be e i t h e r  f u l l  t ime ,  p a r t  t ime o r  c o n t r a c t u a l  c o u r t  

employees o f  t h e  s t a t e  o f  Colorado. A l l  expenses i n  connec- 

t i o n  wi th  t h e  performance of t h e  f u n c t i o n s  of  wate r  r e f e r e e s ,  

i nc lud ing  s a l a r i e s  and o t h e r  compensation, o f f i c e  space ,  c l e r -

Subsect ion ( 6 )  a s  amended 
would permit  t h e  Supreme 
Court  t o  p r e s c r i b e  an 
o a t h  of o f f i c e  f o r  wate r  
r e f e r e e s .  Refe rees  would 
not  p o s t  a  bond because 
t hey  do not  handle  money. 



I 

i c a l  and t e c h n i c a l  a s s i s t a n c e  s h a l l  be paid  from funds appro- 

p r i a t e d  t o  t h e  supreme cour t .  EACH WATER REFEREE SHALL EXE- 

CUTE SUCH OATH OF OFFICE AS MAY BE PRESCRIBED BY THE SUPREME 

COURT. 

SECTION 2. Colorado Revised S t a t u t e s  1963 (1969 Supp. ) , 
148-21-11 (2). and (-3) a r e  amended t o  read:  

(2)  The water  c l e r k  s h a l l  mainta in  t h e  r eco rds  of a l l  

proceedings r e l a t e d  t o  app rop r i a t i ons ,  de te rmina t ions  of wate r  

r i g h t s  and cond i t i ona l  wate r  r i g h t s  and t h e  amount and p r io r -  
# 

i t y  t h e r e o f ,  changes of  water  r i g h t s ,  p l ans  f o r  augmentation, 

abandonment of wate r  r i g h t s  and c o n d i t i o n a l  wa te r  r i g h t s ,  and 

t h e  records  of a l l  proceedings of t h e  wate r  judge and of a l l  

r u l i n g s  and a c t i o n s  of t h e  r e f e r e e  r equ i r ed  by t h i s  a r t i c l e  

t o  be f i l e d  wi th  t h e  wate r  c l e r k .  The c l e r k s  of t h e  va r ious  

d i s t r i c t  c o u r t s  i n  each d i v i s i o n ,  i f  requested by t h e  wate r  

c l e r k  of t h a t  d i v i s i o n ,  s h a l l  t r a n s f e r  t o  t h e  wate r  c l e r k  du- 

p l i c a t e  copies  of  any of t h e  f i les ,  .or p a r t s  t h e r e o f ,  of c a s e s  

r e l a t i n g  t o  wate r  r i g h t s .  THE WATER CLERK SHALL PERFORM SUCH 

OfHER DUTIES AS MAY BE PRESCRIBED BY THE WATER JUDGE OR THE 

The change would permit  a  
wate r  c l e r k  t o  be ass igned  
a d d i t i o n a l  d u t i e s  such a s  
l i b r a r i a n  f o r  t h e  d i s t r i c t  
cou r t .  



SUPREME COURT. 

( 3 )  Subjec t  t o  t h e  approval  of t h e  wate r  judge,  t h e  

water  c l e r k  i n  each d i v i s i o n  s h a l l  employ such a s s i s t a n t s  and 

d e p u t i e s  a s  may be necessary  f o r  him t o  c a r r y  o u t  h i s  d u t i e s .  

THE WATER CLERK, ASSISTANTS, AND DEPUTIES SHALL EXECUTE SUCH 

OATH OF OFFICE AND SUCH BOND AS MAY BE PRESCRIBED BY THE SU- 

PREME COURT. 

SECTION 3. Colorado Revised S t a t u t e s  1963 (1969 ~ u p p .  ) , 
148-21-18 (1)  and (3)  a r e  amended t o  read:  

o 
I 

148-21-18. Appl ica t ions  f o r  wate r  r i q h t s  o r  chanqes of 
03 

I 

such r i q h t s  - p lans  f o r  auqmentation. (1 )  Any person who de- 

sires a de te rmina t ion  of a wate r  r i g h t  o r  a c o n d i t i o n a l  wate r  

r i g h t  and t h e  amount and p r i o r i t y  t h e r e o f ,  i nc lud ing  a d e t e r -  

mination t h a t  a  c o n d i t i o n a l  wate r  r i g h t  has  become a wate r  

r i g h t  by reason of t h e  completion of  t h e  app rop r i a t i on ,  a  de- 

t e rmina t ion  with  r e s p e c t  t o  a change of a wate r  r i g h t ,  approval  

of a p l an  f o r  augmentation o r  b i e n n i a l  f i n d i n g  of  reasonable  

d i l i g e n c e ,  s h a l l  f i l e  w i th  t h e  wate r  c l e r k  i n  d u p l i c a t e  a 

v e r i f i e d  a p p l i c a t i o n  s e t t i n g  f o r t h  f a c t s  suppor t ing  t h e  r u l i n g  

The changes i n  (3 )  pro- 
v ide  f o r  an o a t h  of of -
f i c e  and bond t o  be 
p re sc r ibed  by t h e  su-
preme cour t .  



sought.  Any person  who wishes  t o  oppose t h e  a p p l i c a t i o n  may, 

f i l e  w i t h  t h e  water c l e r k  i n  d u p l i c a t e  a  v e r i f i e d  s t a t emen t  

of oppos i t i on  s e t t i n g  f o r t h  f a c t s  a s  t o  why t h e  a p p l i c a t i o n  

should no t  be g ran ted  o r  why it should be  g r an t ed  on ly  i n  

p a r t  o r  on c e r t a i n  cond i t i ons .  Such s t a t emen t  of o p p o s i t i o n  

must be f i l e d  by t h e  l a s t  day o f  t h e  second month fo l l owing  

t h e  month i n  which t h e  a p p l i c & i o n  i s  f i l e d .  The f e e  f o r  

f i l i n g  an a p p l i c a t i o n  s h a l l  be twenty- f ive  d o l l a r s ;  and f o r  

f i l i n g  a s ta tement  of o p p o s i t i o n ,  t h e  f e e  s h a l l  be f i f t e e n  

o 
l d o l l a r s .  IFMORETHANONEWATERRIGHT I S  REQUESTED I N  ANY 
9 

I 

APPLICATION, A FEE OF FIVE DOLLARS FOR EACH ADDITIONAL RIGHT 

SHALL BE ASSESSED. 

(3) ( a )  Not l a t e r  t han  t h e  Ej?SBk FIFTEENTH day of each 

month, t h e  wate r  c l e r k  s h a l l  p r epa re  a resume of  a l l  a p p l i c a -  

t i o n s  I N  THE WATER DIVISION WHICH HAVE BEEN f i l e d  i n  h i s  of -
f i c e  du r ing  t h e  p reced ing  month. The resume s h a l l  g i v e  t h e  

name and address  o f  t h e  a p p l i c a n t ,  a d e s c r i p t i o n  of  t h e  wate r  

r i g h t  o r  c o n d i t i o n a l  wa t e r  r i g h t  invo lved ,  and a  d e s c r i p t i o n  

of t h e  r u l i n g  sought .  

T h i s  amendment would 
c l a r i f y  any ambiguity 
a s  t o  whether a  sep-  
arate-feef-s t o  Be 
charged for each wa-
t e r  r i g h t  f o r  which a 
change i s  reques ted .  
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( b )  No l a t e r  t h a n  t h e  hewkk-day END of  such  month,  t h e  

w a t e r  c l e r k  s h a l l  c a u s e  s u c h  p u b l i c a t i o n  t o  b e  made o f  +he  

EACH resume OR PORTION THEREOF I N  A NEVJSPAPER OR NEWSPAPUG 

a s  i s  n e c e s s a r y  t o  o b t a i n  g e n e r a l  c i r c u l a t i o n  once  i n  e a s k  

EVERY c o u n t y  AFFECTED AS DETERMINED BY THE WATER JUDGE. 

( c )  NOT LATER THAN THE END OF SUCH MONTH, a copy o f  such  

resume s h a l l  b e  m a i l e d  t o  e a c h  p e r s o n  whom t h e  r e f e r e e  h a s  r e a -

son  t o  b e l i e v e  would be  a f f e c t e d  o r  who h a s  r e q u e s t e d  t h e  same 
0 

I 

b e  s u b m i t t i n g  h i s  name and a d d r e s s  t o  t h e  w a t e r  c l e r k .  The 

w a t e r  c l e r k  s h a l l  m a i n t a i n  a q u a r t e r l y  m a i l i n g  l i s t  of such  

names and a d d r e s s e s  s o  s u b m i t t e d ,  and p e r s o n s  d e s i r i n g  t o  have  

t h e i r  names and a d d r e s s e s  r e t a i n e d  on such  l i s t  must  r e s u b m i t  

t h e  same w i k h i ~ - 8 w e ~ v e - m e ~ B k s  a $ B e ~ - % k e - p ~ e v i e u sBY JANUARY 31. 

s v i e m i s s i e ~ t  P e r s o n s  who have n o t  s o  r e s u b m i t t e d  t h e i r  names 

and a d d r e s s e s  s h a l l  n o t  b e  r e t a i n e d  on s u c h  l i s t ,  b u t  t h e y  may 

submi t  t h e i r  names and a d d r e s s e s  a t  any t i m e  t h e r e a f t e r  f o r  

A s  means of  r e d u c i n g  pub- 
l i c a t i o n  c o s t s ,  t h i s  
amendment would p r o v i d e  
t h a t  month ly  resumes  
would need t o  b e  pub- 
l i s h e d  o n l y  i n  t h e  coun-
t y  a f f e c t e d ,  The d a t e s  
were  changed b e c a u s e  i n  
some a r e a s  i n  some months 
t h e r e  i s  no newspaper  
p u b l i s h e d  between t h e  
f i f t h  and t h e  t e n t h  o f  
t h e  month. 

The r e a s o n  f o r  t h e  i n s e r -  
t i o n  of  "Not l a t e r  t h a n  
t h e  end o f  such  month" i s  
t h a t  no t i m e  l i m i t  was 
s p e c i f i e d  f o r  m a i l i n g  t h e  
resume,  The r e a s o n  f o r  
t h e  q u a r t e r l y  s u b s c r i p -  
t i o n  t o  t h e  resume i s  t o  
make t h e  ma in t enance  o f  
t h e  w a t e r  c l e r k ' s  m a i l i n g  
l i s t  e a s i e r .  
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i n c l u s i o n  on t h e  l i s t  s u b j e c t  t o  t h e  f o r e g o i n g .  I n  o r d e r  t o  

o b t a i n  a  copy of a  resume f o r  a  p a r t i c u l a r  month,  a p e r s o n ' s  

name and a d d r e s s  must be  r e c e i v e d  n o t  l a t e r  t h a n  t h e  f i f t h  

day  of  THE MONTH OF ?UBLICATION OF THE RESUME. that-me~kk; A 

f e e  o f  t w e l v e  d o l l a r s  s h a l l  be  p a y a b l e  e a c h  time a p e r s o n ' s  

name i s  s u b m i t t e d  f o r  i n c l u s i o n  i n  s a i d  m a i l i n g  l i s t .  

SECTION 4.  148-21-20 ( 3 ) ,  ( l o ) ,  and ( l l ) ,C . R . S .  1 9 6 3  

(1969  Supp. ) a r e  amended t o  r e a d :  

148-21-20, P r o c e e d i n q s  by w a t e r  j u d a e .  ( 3 )  As t o  t h e  
1 

r u l i n g s  w i t h  r e s p e c t  t o  which a p r o t e s t  h a s  been  f i l e d  and a s  
1 

t o  m a t t e r s  which have been  r e r e f e r r e d  t o  t h e  w a t e r  j udge  by 

t h e  r e f e r e e ,  t h e r e  s h a l l  be  h e a r i n g s  conduc ted  i n  a c c o r d a n c e  

w i t h  +ria&-praet iee-and-peeelt lrei  COLORADO RULES OF CIVIL 

PROCEDURE e x c e p t  t h a t  no p l e a d i n g s  s h a l l  be  r e q u i r e d .  The 

c o u r t  s h a l l  n o t  be  bound by f i n d i n g s  of  t h e  r e f e r e e .  The d i -  

v i s i o n  e n g i n e e r  s h a l l  a p p e a r  t o  f u r n i s h  p e r t i n e n t  i n f o r m a t i o n  

and may b e  examined by any  p a r t y ,  and i f  r e q u e s t e d  by t h e  d i -  

v i s i o n  e n g i n e e r ,  t h e  a t t o r n e y  g e n e r a l  s h a l l  r e p r e s e n t  t h e  d i -  

v i s i o n  e n g i n e e r .  The a p p l i c a n t  o r  a p p l i c a n t s  s h a l l  a p p e a r  

T e c h n i c a l  change  t o  spe -  
c i f y  p r o c e d u r e s  t o  be  
u sed  i n  t h e  h e a r i n g s  on  
w a t e r  r i g h t s .  



e i t h e r  i n  person o r  by counse l  and s h a l l  have t h e  burden of  

s u s t a i n i n g  t h e  a p p l i c a t i o n ,  whether  it has  been g r a n t e d  o r  

denied  by t h e  r u l i n g  o r  been r e r e f e r r e d  by t h e  r e f e r e e  and i n  

t h e  c a s e  o f  a change of  w a t e r  r i g h t  t h e  burden of showing 

absence  of  any i n j u r i o u s  e f f e c t  a l l e g e d  i n  t h e  p r o t e s t  o r  a  

s t a t emen t  o f  oppos i t i on .  A l l  pe r sons  i n t e r e s t e d  s h a l l  be  per- 

m i t t e d  t o  p a r t i c i p a t e  i n  t h e  hea r i ng  e i t h e r  i n  person o r  by 

counse l  i f  t h e y  e n t e r  t h e i r  appearance  i n  w r i t i n g  p r i o r  t o  t h e  

d a t e  on which hea r i ngs  a r e  t o  commence a s  s p e c i f i e d  i n  subsec-  
4 

t i o n  ( 1 )  of t h i s  s e c t i o n .  Such e n t r y  o f  appearance  s h a l l  
I 

i d e n t i f y  t h e  m a t t e r  w i t h  r e s p e c t  t o  which t h e  appearance  i s  

being made. Se rv i ce  o f  c o p i e s  of  a p p l i c a t i o n s ,  s t a t e m e n t s  o f  

oppos i t i on ,  p r o t e s t s  o r  any o t h e r  documents is  no t  nece s sa ry  

f o r  jur isdic*nal  purposes ,  bu t  t h e  w a t e r  judge may o r d e r  ser-

v i c e  o f  c o p i e s  of  any documents on any persons  and i n  any man- 

n e r  which he  may deem a p p r o p r i a t e .  

(10)  C l e r i c a l  m i s t akes  i n  s a i d .  judgment and d e c r e e  may 

be c o r r e c t e d  by t h e  wa t e r  judge on h i s  own i n i t i a t i v e  o r  on 

t h e  p e t i t i o n  of any person,  and s u b s t a n t i v e  e r r o r s  t h e r e i n  may 

The amendment i n  subsec-  
t i o n  (10 )  would a l l o w  
a p p e l l a t e  rev iew f o r  those 
who have not f i l e d  a  pro-
t e s t ;  o the rw i se  a p r o t e s t  
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be c o r r e c t e d  by t h e  wate r  judge on t h e  p e t i t i o n  of any person 

whose r i g h t s  have been adverse ly  a f f e c t e d  thereby  and a show-

i n g  s a t i s f a c t o r y  t o  t h e  wa te r  judge t h a t  such person,  due t o  

mis take,  inadver tence ,  o r  excusable  n e g l e c t ,  f a i l e d  t o  f i l e  a 

p r o t e s t  wi th  t h e  wa te r  c l e r k  w i t h i n  t h e  t ime s p e c i f i e d  i n  

t h i s  s e c t i o n .  Any p e t i t i o n  r e f e r r e d  t o  i n  t h e  p reced ing  sen-

t e n c e  s h a l l  be f i l e d  wi th  t h e  wate r  c l e r k  w i t h i n  Bwe THREE 

yea r s  a f t e r  t h e  d a t e  of t h e  e n t r y  of s a i d  judgment and decree .  

The wate r  judge may o r d e r  such n o t i c e  of any such c o r r e c t i o n  

proceedings  a s  he determines  t o  be app rop r i a t e .  Any o r d e r  of 
0 

I 

t h e  wate r  judge making such c o r r e c t i o n s  s h a l l  be s u b j e c t  t o  

' is  now requ i r ed  under sub- 
s e c t i o n  ( 9 ) .  

The proposed change would 
a l low t h r e e  y e a r s ,  r a t h e r  
t han  two y e a r s ,  f o r  co r -  
r e c t i o n  of mis takes  and 
e r r o r s .  

a p p e l l a t e  review s 9 - s g e e i ~ i e d - i ~ - s ~ $ s e e % i e ~ - & 9 ~ - e ~ - . h k ~ s - s e e -

tie^, AS I N  OTHER CIVIL ACTIONS. 

(11) I f  any a p p l i c a t i o n  i s  g ran t ed  i n  whole o r  i n  p a r t  

by t h e  r e f e r e e  pursuan t  t o  t h i s  a r t i c l e ,  any person who a s -

serts t h a t  he w i l l  be  damaged by any a c t s  au thor ized  by such 

r u l i n g  may UPON PAYMENT OF A FILING FEE OF TWENTY DOLLARS PLUS 

AN ADDITIONAL M U N T  WHICH I S  SUFFICIENT TO COVER THE COSTS OF 

MAILING COPIES THEREOF AS REQUIRED I N  THIS SUBSECTION w i t h i n  

T h i s  change would r e q u i r e  
a  f e e  f o r  t h e  a p p l i c a t i o n  
f o r  a show cause  o rder .  
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t h i r t y  days  a f t e r  t h e  i s s u a n c e  t h e r e o f  a p p l y  ex  p a r t e  t o  t h e  

w a t e r  judge of  such d i v i s i o n  f o r  a n  o r d e r  d i r e c t e d  t o  t h e  ap- 

p l i c a n t  t o  show cause  why t h e  o p e r a t i o n  of  such r u l i n g  should  

n o t  b e  s t a y e d  u n t i l  j u d i c i a l  r ev iew t h e r e o f  under  t h e  p rov i -  

s i o n s  of  t h i s  s e c t i o n .  Such a p p l i c a t i o n  s h a l l  be v e r i f i e d ,  

s h a l l  have a t t a c h e d  t o  it s copy of t h e  r u l i n g  of t h e  r e f e r e e  

and s h a l l  a l l e g e  f a c t s  upon t h e  b a s i s  of which it i s  c la imed 

t h a t  damages a r e  l i k e l y  t o  r e s u l t  from t h e  a c t s  a u t h o r i z e d  

t h e r e b y .  I f  t h e  a p p l i c a t i o n  f o r  a n  o r d e r  t o  show cause  is  

% found t o  be i n  p roper  form, t h e  c o u r t  s h a l l  i s s u e  i t s  o r d e r  t o  
I 

show cause  and se t  t h e  same down f o r  h e a r i n g .  A t  t h e  h e a r i n g  

on t h e  o r d e r  t o  show c a u s e ,  t h e  p a r t y  t o  whom such  o r d e r  i s  

d i r e c t e d  s h a l l  have t h e  burden of  p rov ing  t h a t  no m a t e r i a l  

damage i s  l i k e l y  t o  r e s u l t  from t h e  o p e r a t i o n s  a u t h o r i z e d  by 

t h e  r u l i n g  of  t h e  r e f e r e e .  The c o u r t  s h a l l  the reupon  make i t s  

f i n d i n g s  and i f  it f i n d s  t h a t  m a t e r i a l  damage i s  l i k e l y  t o  

r e s u l t  t o  t h e  p a r t y  a t  whose i n s t a n c e  t h e  show c a u s e  o r d e r  

was i s s u e d  p r i o r  t o  t h e  time t h a t  j u d i c i a l  r ev iew of  t h e  r u l -  

i n g  of t h e  r e f e r e e  can  be  .had p u r s u a n t  t o  t h e  p r o v i s i o n s  of  



I 
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t h i s  s e c t i o n ,  he s h a l l  s t a y  t h e  e f f e c t i v e n e s s  of s a i d  r u l i n g  

pending such  j u d i c i a  1 review.  

SECTION 5. 148-21-44, Colorado Revised S t a t u t e s  1963 

(1969 ~ u p p . ) ,  i s  amended t o  r e a d :  

148-21-44. D i s p o s i t i o n  of  pendinq p r o c e e d i n s s .  A l l  pro-

c e e d i n g s  pending on t h e  e f f e c t i v e  d a t e  of  t h i s  a r t i c l e  f o r  t h e  

a d j u d i c a t i o n  of w a t e r  r i g h t s ,  f o r  a  change of  w a t e r  r i g h t s ,  o r  

f o r  t h e  d i s p o s i t i o n  o f  o t h e r  m a t t e r s  which a r e  of  t h e  t y p e  t o  

be  handled by p r o c e e d i n g s  p rov ided  f o r  i n  t h i s  a r t i c l e  s h a l l  
t

$ 	 be  concluded by J u l y  1, 1972,  I N  ACCORDANCE WITH THE PROVI-

SIONS OF THE STATUTE UNDER WHICH THEY WERE INSTITUTED and p r i -  

o r i t i e s  and changes  of  WATER r i g h t s  which a r e  de te rmined  i n  

such  pending p r o c e e d i n g s  s h a l l  be i n t e g r a t e d  by t h e  v a r i o u s  

d i v i s i o n  e n g i n e e r s  i n  t h e i r  c u r r e n t  r e c o r d s  and s h a l l  be  i n -  

c luded  i n  t a b u l a t i o n s  p repa red  by t h e  d i v i s i o n  e n g i n e e r s  pur- 

s u a n t  t o  t h e  p r o v i s i o n s  o f  t h i s  a r t i c l e .  Any such  p r o c e e d i n g s  

which a r e  n o t  concluded by J u l y  1, 1 9 7 2 ,  s h a l l  be  h e a r d  from 

t h a t  time on t o  comple t ion  by t h e  w a t e r  judge  f o r  t h e  d i v i s i o n  

in which t h e  p r o c e e d i n g s  a r e  pending ,  under  p r o c e d u r e s  pro- 

The first change in t h i s  
s e c t i o n  was s u g g e s t e d  by 
Mr. Welborn t o  c l e a r  up 
a t e c h n i c a l - l e g a l  ambigu- 
i t y .  

The i n s e r t i o n  of t h e  word 
"wa te r "  is  t o  c o r r e c t  an  
i n a d v e r t e n t  omiss ion .  
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v i d e d  f o r  h e r e i n  EXCEPT THAT THE CHIEF JUSTICE OF THE SUPREME 

COURT MAY PROVIDE THAT A JUDGE, OTHER THAN THE WATER JUDGE, 

SHALL COWLETE PROCEEDINGS I N  S?ECIFIC CASES. P e r s o n s  who 

have f i l e d  s t a t e m e n t s  of  c l a i m  i n  such  pending p roceed ings  may 

withdraw t h e r e f r o m  a t  any t i m e  and f i l e  a p p l i c a t i o n s  o r  o t h e r -

wise  proceed i n  accordance  w i t h  t h i s  a r t i c l e .  Showings of  

r e a s o n a b l e  d i l i g e n c e  under  e x i s t i n g  c o n d i t i o n a l  d e c r e e s  o r  con- 

d i t i o n a l  d e c r e e s  e n t e r e d  i n  such  pending p r o c e e d i n g s  s h a l l  be 

made i n  accordance  w i t h  t h e  p r o v i s i o n s  o f  t h i s  a r t i c l e  i n  t h e  

y e a r  1970 and e v e r y  even-numbered y e a r  t h e r e a f t e r .  Applica-

t i o n s  f o r  b i e n n i a l  f i n d i n g s  o f  r e a s o n a b l e  d i l i g e n c e  s h a l l  be 

f i l e d  w i t h  t h e  w a t e r  c l e r k  p u r s u a n t  t o  s e c t i o n  148-21-18 ( 1 )  

n o t  l a t e r  t h a n  June  1 of e a c h  such  y e a r s .  When and i f  a con-

d i t i o n a l  w a t e r  r i g h t  awarded i n  any  such  c o n d i t i o n a l  d e c r e e  

becomes a  w a t e r  r i g h t  p u r s u a n t  t o  t h e  p r o c e d u r e s  i n  t h i s  a r t i -  

c l e ,  t h e  p r i o r i t y  awarded such  w a t e r  r i g h t  s h a l l  be t h e  same 

a s  i f  t h e  p roceed ings  i n  which t h e  c o n d i t i o n a l  d e c r e e  was 

e n t e r e d  had remained open u n t i l  t h e  f i n a l  d e t e r m i n a t i o n  w i t h  

r e s p e c t  t o  such  w a t e r  r i g h t .  

The C o n s t i t u t i o n  now pro-  
v i d e s  t h a t  t h e  c h i e f  j u s -
t i c e  may a s s i g n  judges  a s  
deemed n e c e s s a r y .  The 
committee may a l s o  want 
t o  e x t e n d  t h e  time f o r  
c o m ~ l e t i o n  of  w a t e r  c a s e s  
n o t '  completed by ~ u 1,l ~ 
1972. 



SECTION 6. S a f e t y  c l a u s e .  The g e n e r a l  assembly hereby 

f i n d s ,  d e t e r m i n e s ,  and d e c l a r e s  t h a t  t h i s  a c t  i s  n e c e s s a r y  

f o r  t h e  immediate p r e s e r v a t i o n  o f  t h e  p u b l i c  peace ,  h e a l t h ,  

and s a f e t y .  


