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To Members of t h e  Fo r ty -n in th  Colorado General  Assembly: 

Under d i r e c t i o n  of Sena te  J o i n t  Reso lu t ion  No. 7 ,  
second r e  u l a r  s e s s i o n  of t h e  Fo r ty -e igh th  General  Assem- 
b l y  (197?7, t h e  L e g i s l a t i v e  Counci l  appointed t h e  Commit- 
t e e  on t h e  P roba te  Code t o  under take  a s tudy  r e l a t i n g  t o  
t h e  adopt ion  of t h e  Uniform Proba te  Code i n  Colorado. The 
r e p o r t  of t h i s  committee, which c o n t a i n s  t h e  committee 's  
recommendations and a  d r a f t  of proposed l e g i s l a t i o n  t o  
adopt t h e  Uniform P r o b a t e  Code i n  Colorado,  i s  submit ted 
herewith.  

The r e p o r t  and recommendations of t h e  committee 
were adopted,  w i t h  f a v o r a b l e  recommendation, by t h e  Leg- 
i s l a t i v e  Counci l  a t  i t s  December 11, 1972, meeting f o r  
t r ansmis s ion  t o  t h e  members of t h e  F i r s t  Regular  Ses s ion  
of t h e  Fo r ty -n in th  Colorado General  Assembly. 

R e s p e c t f u l l y  submi t ted ,  

/s/ 	 Represen ta t ive  C. P. (DOC) Lamb 
Chairman 
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Dear M r .  Chairman: 

Your Committee on t h e  Probate  Code, appointed t o  s tudy 
t h e  laws i n  Colorado concerning t h e  probate  of w i l l s  and t h e  
admin i s t r a t ion  of e s t a t e s ,  submits t h e  accompanying r e p o r t  
and recommendations, con ta in ing  a d r a f t  of suggested l e g i s l a -  
t i o n  t o  enac t  t h e  Uniform Probate  Code. 

Senate  J o i n t  Resolu t ion  No. 7 of t h e  1972 Sess ion  
d i r e c t e d  t h e  L e g i s l a t i v e  Council  t o  s tudy t h e  Uniform Proba te  
Code and t h e  e f f e c t  t h a t  paesage of t h e  Code would have on 
p resen t  Colorado law. I n  c a r r y i n g  o u t  t h i s  r e s p o n s i b i l i t y ,  
t h e  Committee has  c a r e f u l l y  reviewed and analyzed t h e  Code 
and t h e  a l t e r n a t i v e s  submitted by i n t e r e s t e d  p a r t i e s  t o  va r -  
i o u s  s e c t i o n s  of t h e  Code. The Committee b e l i e v e s  t h a t  t h e  
Uniform Probate  Code, a s  r e v i s e d  by t h e  Committee, w i l l  o f f e r  
an a f f i r m a t i v e ,  well-balanced and long-range s o l u t i o n  t o  t h e  
problems posed by t h e  p resen t  probate  system, provide s a f e -
guards f o r  a l l  i n t e r e s t e d  p a r t i e s ,  and meet t h e  l e g i t i m a t e
demands of t h e  publ ic .  

Respec t fu l ly  submit ted,  

/s/ 	 Represen ta t ive  Ron S t r a h l e  
Chairman 
Committee on t h e  Probate  Code 



FOREWORD 

The L e g i s l a t i v e  Council  Committee on Probate  Code was 
c r e a t e d  pursuant  t o  a  d i r e c t i v e  i n  Senate  J o i n t  Resolut ion 
No. 7 ,  1972 Session.  The r e s o l u t i o n  d i r e c t e d  t h a t  a s tudy  
be made of t h e  laws of Colorado regard ing  w i l l s ,  e s t a t e s ,  
descen t  and d i s t r i b u t i o n ,  p roba te ,  f u n c t i o n s  of executors ,  
a d m i n i s t r a t o r s ,  conse rva to r s ,  and guard ians ,  and every o t h e r  
a spec t  of t h e  t r a n s f e r  of ownership, possess ion ,  and use of 
p rope r ty  upon dea th .  The d i r e c t i v e  a l s o  s t a t e d  t h a t  t h e  
s tudy was t o  inc lude ,  b u t  no t  be l i m i t e d  t o ,  an examination 
of t h e  Uniform Probate  Code. Members of t h e  Committee ap- 
pointed t o  conduct t h e  s tudy were: 

Rep. Ron S t r a h l e  Rep. Ralph Cole 
Chairman Rep. Don Hors t  

Sen. John Bermingham Rep. Robert  Johnson 
Vice-chairman Rep. Gerald Kopel 

Sen. Fred Anderson 
Sen. Roger Cisneros  

I n  formula t ing  t h e  Committee recommendations, nine 
meetings were he ld  dur ing  t h e  study. Committee procedure was 
t o  review t h e  Uniform Proba te  Code s e c t i o n  by s e c t i o n ,  com-
par ing  it wi th  p r e s e n t  Colorado law, and determining whether 
t o  adopt t h e  UPC language and/or concept.  A section-by-sec-
t i o n  a n a l y s i s  of t h e  UPC and a comparison wi th  Colorado law 
was prepared by t h e  L e g i s l a t i v e  Council  s t a f f  and was u t i -
l i z e d  by t h e  Committee i n  i t s  d e t a i l e d  c o n s i d e r a t i o n  of t h e  
UPC. 

The Committee g i v e s  s p e c i a l  r e c o g n i t i o n  t o  M r .  Norman 
Markman and M r .  Vic Grandy, Co-chairman and Reporter  of t h e  
Colorado Bar Assoc ia t ion  Study Committee on t h e  Uniform Pro- 
b a t e  Code, who gave v a l u a b l e  a s s i s t a n c e  t o  t h e  Committee. 
The Committee a l s o  met w i t h  o t h e r  r e p r e s e n t a t i v e s  of t h e  
Colorado Bar Assoc ia t ion ,  t h e  Court  C l e r k ' s  Assoc ia t ion ,  J u -  
v e n i l e  Judges Assoc ia t ion ,  Colorado P r e s s  Assoc ia t ion ,  A m e r -
i c a n  Soc ie ty  of Appra i se r s ,  P u b l i c  Adminis t ra tors ,  and Judge 
David Brofman of t h e  Denver Probate  Court .  

Vincent Hogan of t h e  L e g i s l a t i v e  D r a f t i n g  O f f i c e  had 
r e s p o n s i b i l i t y  f o r  p repa r ing  t h e  l e g i s l a t i o n  t o  enac t  t h e  UPC 
i n  Colorado. E a r l  Thaxton, Research Assoc ia t e  f o r  t h e  Legis-  
l a t i v e  Counci l ,  had primary r e s p o n s i b i l i t y  f o r  t h e  s t a f f  work 
on t h i s  s tudy ,  a s s i s t e d  by Bar t  Bevins, Research A s s i s t a n t .  

Lyle  C. Kyle 
December, 1972 D i r e c t o r  

v i i  
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COMMITTEE FINDINGS AND CONCLUSIONS 

1. The law on t h e  t r a n s f e r  of property a t  death a f -  
f e c t s  a l l  c i t i z e n s  a t  some time s ince  t h e  i n e v i t a b i l i t y  of 
death i s ' w e l l  known. The i n e v i t a b i l i t y  of death i s  matched 
by the  i n e v i t a b i l i t y  of t h e  bereaved family 's  concern about 
t h e  d i spos i t ion  of decedent1 s property. For these  reasons, 
t h e  Committee f i n d s  t h a t  t h e  main purpose of probate law 
should be t o  see t h a t  t r a n s f e r s  of property a r e  made, c red i -  
t o r s  a r e  paid, and d i s t r i b u t i o n  i s  had t o  those  Dersons le- 
g a l l y  e n t i t l e d  t he re to  a s  speedily and inexpensibely a s  pos- 
s i b l e  with f u l l  p ro tec t ion  t o  a l l .  . 

2. The Committee f i n d s  t h a t  t h e  laws of Colorado on 
w i l l s ,  e s t a t e s ,  probate,  and he i r sh ip  have not been s i g n i f i -  
can t ly  a l t e r ed  s ince  t h e  time t h a t  Colorado became a s t a t e .  
Times  and customs have changed s ince  t h e  e a r l y  years  of our  
s t a t e .  The e a r l y  probate laws were f i r s t  enacted t o  dea l  
with e s t a t e s  cons i s t ing  pr imar i ly  of land, These e a r l y  laws 
have gradually been adapted piecemeal t o  handling e s t a t e s  
consis t ing  mainly of personalty,  such a s  s e c u r i t i e s  and more 
recen t ly  t o  e s t a t e s  where t h e  major por t ion  of t h e  a s se t s  may 
cons i s t  of what has come t o  be known a s  non-probate a s se t s ,  
such a s  j o i n t l y  owned property,  l i f e  insurance, pension and 
prof i t -shar ing plans.  The Committee concludes t h a t  changes 
i n  t he  economy, times and a t t i t u d e s ,  c a l l  f o r  reforming, up- 
dat ing and rev i s ing  t he se  o ld  laws and adapting them t o  con- 
temporary conditions. 

3. The Committee f i n d s  t h a t  many people no longer 
a r e  born, l i v e  and d i e  i n  t h e  same locat ion.  The Committee 
recognizes t h a t  many people w i l l  l i v e  and r e s i d e  i n  severa l  
loca t ions  wi th in  t h e  s t a t e  o r  i n  severa l  d i f f e r e n t  s t a t e s  
during t h e i r  l i v e s ,  depending upon where t h e  breadwinner may 
choose t o  work and i n  many cases ,  i n  s t a t e s  se lec ted  by t h e  
breadwinner's employer. Typical i l l u s t r a t i o n s  include mov- 
ing  corporate executives from o f f i c e s  i n  one s t a t e  t o  those  
i n  another, and min i s te r s  and co l lege  professors  who a r e  
ca l l ed  from se rv ice  i n  a church o r  co l lege  i n  one s t a t e  t o  
se rv ice  i n  another s t a t e .  I n  many ins tances  well-conceived 
e s t a t e  plans may be defeated by a change of residence unless  
followed by a r ev i s ion  of t h e  plan, The Committee a l s o  f i n d s  
t h a t  many people may own property i n  more than a s i ng l e  
s t a t e .  The Committee concludes t h a t ,  i n  t he se  s i tuat ions,  it 
i s  des i r ab l e  t h a t  s t eps  be taken t o  provide t h a t  e s t a t e  
p lans  which may have been drawn with re fe rence  t o  t h e  law of 
domicile should not be defeated by d i f f e r i n g  laws of another  
s t a t e  where both r e a l  and personal  property a r e  located ,  and 
t h a t  uniformity of law among t h e  severa l  s t a t e s  should be 
attempted i n  order  t o  avoid mu l t i - s t a t e  e s t a t e  c o n f l i c t s ,  
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4. Most s t a t e s ,  including Colorado, provide f o r  man- 
datory probate i n  most cases ,  requir ing t h e  w i l l  t o  be proved 
by not ice  and hearing, a s  i f  t h e  w i l l  had been under contes t .  
I n  addit ion,  present  law provides f o r  s t r i c t  cour t  supervi-  
s i on  of t he  process of e s t a t e  administrat ion,  requ i r ing  cour t  
decrees f o r  p r a c t i c a l l y  every adminis t ra t ive  s t e p  t h e  person- 
a l  r epresen ta t ive  takes ,  regardless  of t k  ? s i ~ e  o r  complexity 
of t h e  e s t a t e .  The Committee f i n d s  t h a t  a wide va r i e ty  of 
f a c t  s i t u a t i o n s  a r e  encountered. These extend from small,  
s i ng l e  beneficiary,  no debt cases through la rge ,  mul t ip le  
beneficiary,  complex e s t a t e s  t o  problems of insolvency. Cur- 
r e n t  law and procedure i s  adapted t o  t h e  most d i f f i c u l t  of 
these  with va r i en t s  dependent upon t h e  presence of given con- 
d i t i o n s  and w i l l  language, and i s  designed t o  dea l  with es-  
t a t e s  of subs t an t i a l  s i z e  and e s t a t e s  involving controvers ies  
and r i s k s .  Small e s t a t e s  and e s t a t e s  involving l i t t l e  o r  no 
controversy a r e  required t o  fol low t h e  same procedure. The 
Committee f i n d s  t h a t ,  f o r  these  e s t a t e s ,  t h e  system of pro- 
bate and administrat ion i s  o f t en  unnecessary, inord ina te ly  
cumbersome, expensive and time-consuming. The c o s t s  involved, 
t he  complexity of t he  procedure, and t h e  consumption of time, 
i n  passing a decedent1 s e s t a t e  properly through probate 
thereby defea t s  t h e  purpose of t h e  law. 

5. The present  probate system has l e d  t o  publ ic  
c r i t i c i sm ,  i n  many cases j u s t i f i a b l e ,  and serves t o  i r r i t a t e  
c i t i z e n s  with what may properly offend them as  meaningless 
complexity and costs .  This  system has supplied t h e  c r i t i c s  
with much ammunition, as  evidenced by numerous newspaper and 
magazine a r t i c l e s ,  and has o f t en  l ed  t o  misleading so lu t ions  
on how t o  avoid t h e  probate system, such a s  by t h e  use of 
w i l l  s ubs t i t u t e s .  

6. The public  outcry over ant iquated and expensive 
probate laws i s  not unique t o  Colorado. Other s t a t e s  a r e  
experiencing a s imi l a r  s i t u a t i o n  and i n  some s t a t e s ,  notably 
Wisconsin, a c i t i z e n ' s  campaign group i s  c i r c u l a t i n g  p e t i -  
t i o n s  f o r  an i n i t i a t i v e  f o r  probate reform. The s t a t e s  of 
Maryland, Idaho, and Alaska have adopted t h e  Uniform Probate 
Code, with some modifications and, i n  add i t ion  t o  Colorado, 
t h e  s t a t e s  of Arizona, North Dakota, Michigan, South Caro- 
l i n a ,  and Washington w i l l  be submitting t h e  Code, o r  major 
por t ions  thereof ,  t o  t h e i r  r espec t ive  l eg i s l a tu r e s .  The 
s t a t e s  of Tennessee and Kentucky have funded study commit- 
t e e s  t o  repor t  t h e i r  f ind ings  and proposals f o r  reform t o  
t h e  l eg i s l a tu r e .  Thus, t h e  Committee f i n d s  t h a t  t h e  e f f o r t  
t o  reform probate laws is widespread. 

7. For t h e  above reasons, t h e  Committee concludes 
t h a t  t h e  Colorado General Assembly should t ake  t h e  necessary 
s teps  t o  meet public  c r i t i c i sm ,  t o  r ev i se  and update, and 
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provide f o r  uniformity,  by reforming and codifying t h e  laws 
concerning t h e  d i spos i t i on  of property a t  death and adopting 
a modern system which w i l l  bene f i t  a l l  c i t i z e n s  and advance 
t h e  e f f o r t  of t h e  law t o  s impl i fy  and c l a r i fy .  The Committee 
f i n d s  t h a t  such a system should give a choice of approach t o  
t h e  p a r t i e s  involved i n  t h e  t r a n s f e r  of property a t  death,  
r a t h e r  than being d i c t a t e d  by s t a t u t e .  A system which does 
not e n t i r e l y  abrogate e x i s t i n g  s t r i c t u r e s  t h a t  a re  necessary 
f o r  t h e  p ro tec t ion  of p a r t i e s ,  including c r ed i t o r s ,  benefi-  
c i a r i e s ,  and taxing a u t h o r i t i e s ,  but a t  t h e  same time o f f e r s  
a l t e r n a t i v e  procedures which w i l l  simplify, reduce cos t s ,  and 
shorten t h e  t ime it takes  f o r  passage of property on death,  
and be a s  uniform w i t h  o t h e r  s t a t e s  a s  poss ib le ,  i s  required, 

8. To achieve t h i s  end, t h e  Committee concludes t h a t  
t h e  Colorado General Assembly should consider  and enact t h e  
Uniform Probate Code, a proposal promulgated and sponsored 
j o i n t l y  by t h e  National  Conference of Commissioners on Uni- 
form S t a t e  Laws and t h e  American Bar Association, a f t e r  e i gh t  
years  of i n t ens ive  s tudy and de l ibe ra t ion ,  The Committee 
concludes t h a t  t h e  Uniform Probate Code w i l l  achieve t h e  pur- 
poses, s t a t ed  above, of probate law and r e s t o r e  publ ic  con- 
f idence  i n  t h e  probate system, Adoption of t h e  Code should 
remedy many of t h e  c r i t i c i s m s  leveled  a t  t h e  present  probate 
system, meet t h e  l eg i t ima te  demands of t h e  public ,  r e l i e v e  
a l a rge  number of persons who would be adversely a f fec ted  by 
present  probate procedure, and solve  o the r  problems of law 
t h a t  have given probate a bad image. The Committee concludes 
t h a t  t h e  Code o f f e r s  an af f i rmat ive ,  balanced and long-range 
so lu t i on  t o  t h e  problems posed by t h e  p resen t  probate law. 
The enactment of t h e  Code by t h e  General Assembly, accompa- 
nied and followed by a period of publ ic  education, should go 
f a r  toward r e s to r ing  publ ic  confidence i n  t h e  probate system 
and t h e  personnel c lose ly  r e l a t e d  t o  it. 



COWTTEE RECOMMENDATIONS 

The Committee recommends favorab le  cons ide ra t ion  of 
t h e  "Colorado Probate CodeN included i n  t h i s  r e p o r t ,  and 
h e r e i n a f t e r  r e f e r r e d  t o  as  t h e  Code. Tba recommended Code 
i s  adapted from and pa t t e rned  a f t e r  t h e  Uniform Probate Code, 
h e r e i n a f t e r  r e f e r r e d  t o  as  UPC. The UPC served a s  a s t a r t -  
ing  po in t  f o r  Committee cons ide ra t ion  of  r e v i s i o n  of  Colorado 
probate  laws. I n  many cases ,  t h e  o r i g i n a l  language of t h e  
UPC has been changed and/or r e f i n e d  t o  comply with s p e c i f i c  
recommendations a s  rece ived  f rorn Committee members and o t h e r  
i n t e r e s t e d  persons,  and t o  r e f l e c t  unique Colorado circum- 
s tances  a s  revealed by Committee d iscuss ion .  I n  some cases  
a c t u a l  language a s  suggested by C o d t t e e  members was incor-  
porated i n t o  t h e  Code. 

S p e c i f i c  comments t o  each Code sec t ion ,  i n d i c a t i n g  
whether t h e  language of t h e  s e c t i o n  has been changed by t h e  
Committee o r  adopted and approved i n t a c t ,  a r e  included wi th  
t h e  Code i n  t h i s  r epor t .  I n  addi t ion ,  comnents i n d i c a t i n g  
t h e  ex ten t  t o  which t h e  Code would a l t e r  p resen t  Colorado 
law, i f  any, a r e  included i n  t h i s  report t o  a i d  t h e  General 
Assembly i n  i t s  cons ide ra t ion  of t h i s  proposal.  

Because t h e  l eng th  and scope of t h e  Code make a de- 
t a i l e d  a n a l y s i s  imprac t i ca l ,  and s i n c e  s p e c i f i c  comments t o  
each Code s e c t i o n  a r e  set f o r t h ,  a b r i e f  summary of t h e  ma- 
j o r  provis ions  of  t h e  Code i s  contained i n  t h i s  por t ion  of 
t h e  r e p o r t .  For  those  ersons  i n t e r e s t e d  i n  a more d e t a i l e d  
a n a l y s i s  of t h e  UPC w i t  R comparable Colorado law, r e f e r e n c e  
should be made t o  t h e  comparative a n a l y s i s  prepared by t h e  
L e g i s l a t i v e  Council s t a f f  and on f i l e  i n  t h e  L e g i s l a t i v e  
Council o f f  i c e .  
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SUMMARY OF COLORADO PROBATE CODE 

I. Inher i tance  Under t h e  Code 

I n t e s t a t e  Succession 

The purpose of t h e  i n t e s t a t e  succession laws under t h e  
Code i s  t o  provide an acceptable e s t a t e  plan f o r  persons of 
modest means who f a i l  t o  plan f o r  themselves. The pr inc ipa l  
f ea tu re s  are: 

(1) Any d i s t i n c t i o n  between t h e  descent of r e a l  prop- 
e r t y  and d i s t r i b u t i o n  of personal property i s  abolished. 

(2) The share of t h e  surviving spouse i s  enlarged. 
The surviving spouse takes  t h e  e n t i r e  e s t a t e  i f  t h e r e  a r e  no 
issue.  I f  t he re  a r e  i s sue ,  t h e  surviving spouse takes  a lump 
sum of $50,000, p lus  one-half of t h e  balance. F i f t y  thousand 
d o l l a r s  o f f  t h e  top  t o  t h e  surviving spouse should, i n  many 
small e s t a t e s ,  prevent t i t l e  t o  land from passing t o  minor 
chi ldren and avoid expensive and time consuming j u d i c i a l  pro- 
ceedings t o  ob ta in  court  orders  t o  sel l  t h e  minors1 i n t e r e s t  
i n  such land. I f  t he re  a r e  one o r  more i s s u e  of t h e  i n t e s -  
t a t e  who a re  not i s sue  of t h e  surviving spouse, t h e  surviving 
spouse takes  one-half, but  not t h e  lump sum. A d e t a i l e d  def-  
i n i t i o n  of who i s  a surviving spouse i s  s e t  f o r t h  i n  t h e  Code. 

(3) Inher i tance  by c o l l a t e r a l  r e l a t i v e s  i s  r e s t r i c t e d  
t o  descendants of grandparents, thus el iminating from t h e  
c l a s s  of poss ible  h e i r s  great-grandparents, great-uncles,  and 
great-aunts,  f i r s t  cousins once removed, second cousins,  and 
more remote r e l a t i ves .  This l im i t a t i on  i s  intended t o  s i m -  
p l i f y  proof of he i r sh ip  and e l iminate  w i l l  con tes t s  by remote 
r e l a t i ves .  

(4) An h e i r  must survive t h e  decedent f o r  f i v e  days 
i n  order  t o  t ake  under t h e  Code, This i s  an extension of t h e  
reasoning behind t h e  Uniform Simultaneous Death Act and i s  
s imi l a r  t o  provisions found i n  many w i l l s .  

(5) Adopted ch i ld ren  a r e  t r ea t ed  as  chi ldren of t h e  
adopting parents  f o r  a l l  inher i tance  purposes and cease t o  be 
chi ldren of na tura l  parents.  

( 6 )  I n t e r  vivos g i f t s  a r e  not t r e a t e d  a s  advancements 
unless declared o r  acknowledged i n  wri t ing.  This should re- 
duce l i t i g a t i o n  founded on o r a l  testimony a s  t o  whether an 
i n t e r  vivos g i f t  was o r  was not an advancement. The doc t r ine  
of advancements under t h e  Code i s  appl icable  t o  a l l  h e i r s  in -  
cluding c o l l a t e r a l s .  
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( 7 )  Inher i tance  by representa t ion under t h e  Code i s  
determined by dividing t h e  i n t e s t a t e  e s t a t e  i n t o  a s  many 
shares as  t he re  a r e  surviving h e i r s  i n  t h e  neares t  degree of 
kinship and deceased persons i n  t h e  same degree who l e f t  i s -  
sue who survive decedent, each surviving h e i r  i n  t h e  neares t  
degree receiving one share,  and t h e  share  of each deceased 
person i n  t h e  same degree i s  divided among his i s sue  i n  t h e  
same manner. The pa t t e rn  of i n t e s t a t e  succession through 
the  representa t ion p r inc ip l e  i s  on a mixed "per  capita" and 
"per  s t i r p e s n  bas i s  and i s  not a "per  s t i r p e s u  d i s t r i b u t i o n  
now present  i n  Colorado. 

(8) The Colorado provisions on escheat  a r e  continued 
i n  t h e  Code. 

(9) The Colorado provisions on renunciat ion a r e  con- 
t inued i n  t h e  Code. 

(10) The e f f e c t  of homocide on i n t e s t a t e  succession 
i s  a l tered .  Under t he  Code, t he  concept t h a t  a wrongdoer 
may not p r o f i t  from h i s  own wrong i s  a c i v i l  concept and t h e  
probate cour t  i s  a proper forum t o  determine t h e  e f f e c t  of a 
felonious and in t en t iona l  k i l l i n g  on succession t o  property 
of t he  decedent. Conviction i n  a cr iminal  prosecution i s  
conclusive f o r  t h e  mat ter  of succession t o  t h e  murdered per- 
son's property,  but a c q u i t t a l  does not  have t h e  same conse- 
quences. I n  t h e  absence of conviction, t h e  cour t  may de te r -  
mine by a preponderance of evidence whether t h e  k i l l i n g  was 
felonious and in t en t iona l  f o r  purposes of t h e  Code. 

W i l l s  

Execution and proof requirements r e l a t i n g  t o  w i l l s  
have been simplif ied.  Signature i n  t h e  presence of two w i t -  
nesses i s  a l l  t h a t  i s  required. It w i l l  no longer be nec- 
essary t o  "publish and declare1' t h e  instrument t o  be a w i l l .  
The witnesses need no longer s ign i n  t h e  presence of each 
other. It w i l l  only be necessary t h a t  they s ign  i n  t h e  pres-  
ence of t h e  t es ta to r .  I n  addi t ion ,  t h e  Code w i l l  provide f o r  
a self-proved w i l l  whereby t h e  t e s t a t o r  and t h e  witnesses 
execute an a f f i d a v i t  t h a t  t h e  fo rma l i t i e s  prescribed by t h e  
Code have been complied with. W i l l s ,  i n  add i t ion  t o  being 
revoked i n  t h e  h i s t o r i c  manner,may a l s o  be revoked by annul- 
ment and divorce a s  t o  t h e  provisions contained t h e r e i n  f o r  
t h e  former spouse. The Code s p e c i f i c a l l y  author izes  p a r t i a l  
revocation. The sometimes troublesome question of whether 
t h e  revocation of a subsequent w i l l  revives  an e a r l i e r  w i l l  
i s  resolved by t h e  Code, which contains de t a i l ed  provisions 
designed t o  achieve t h e  probable i n t en t ion  i n  t h i s  kind of 
s i t ua t i on .  The renunciat ion provisions s p e c i f i c a l l y  allow 
f o r  p a r t i a l  renunciat ion for i n t e r e s t  passing by w i l l .  
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The Code does away wi th  t h e  o l d  r u l e s  d i s q u a l i f y i n g  
an i n t e r e s t e d  witness ,  and any person genera l ly  competent t o  
wi tness  may a c t  a s  a witness .  The Code author izes  t h e  
draftsmen of a w i l l  t o  incorpora te  by re fe rence  any e x i s t i n g  
wr i t ing .  It a l s o  permits  r e fe rence  i n  t h e  w i l l  t o  a s e p a r a t e  
w r i t t e n  statement o r  a l i s t  d ispos ing  of items of t a n g i b l e  
personal  property i f  t h e  w r i t i n g  i s  i n  t h e  handwriting of t h e  
t e s t a t o r  o r  signed b him and t h e  items and devisees  a r e  des-  
c r ibed  w i t h  reasonab 1 e c e r t a i n t y .  The l i s t  may be prepared 
e i t h e r  before  o r  a f t e r  execut ion of  t n e  w i l l ,  and it may be 
a l t e r e d  by t h e  t e s t a t o r  a f t e r  i t s  prepara t ion ,  and it may be 
a w r i t i n g  having no s i g n i f i c a n c e  a p a r t  from i t s  e f f e c t  upon 
t h e  d i s p o s i t i o n s  made by t h e  w i l l .  The common law d o c t r i n e  
of events  of independent s i g n i f i c a n c e  i s  recognized. Holo- 
graphic wills a r e  s p e c i f i c a l l y  approved, whether o r  not they  
a r e  witnessed, i f  t h e  s i g n a t u r e  and t h e  m a t e r i a l  p rov i s ions  
a r e  i n  t h e  handwriting of t h e  t e s t a t o r .  The Code a l s o  pro- 
v ides  a broad choice of law provis ions.  

The Code cont inues  t h e  Uniform Testamentary Addit ions 
t o  T r u s t s  Act, which al lows a  d e v i s e  t o  be "pouredv i n t o  an 
i n t e r  v ivos  t r u s t  even though t h e  s e t t l o r  r e s e r v e s  t h e  r i g h t  
t o  amend o r  revoke and even i f  t h e  t r u s t  was a c t u a l l y  amended 
a f t e r  t h e  w i l l  was executed. 

Rules of cons t ruc t ion  p e r t a i n i n g  t o  w i l l s  a r e  s e t  
f o r t h  i n  t h e  Code and inc lude  t h e  following: 

(1)  A devisee  must su rv ive  f o r  f i v e  days t o  t a k e  un- 
d e r  t h e  w i l l .  

( 2 )  The a n t i - l a p s e  provis ion  i s  broadened t o  inc lude  
any devise t o  a deceased person who is  a grandparent o r  a 
l i n e a l  descendant of a grandparent of t h e  t e s t a t o r .  

(3)  A lapsed non-residuary dev i se  f a l l s  i n t o  t h e  res- 
idue ,  whereas a  lapsed res iduary  dev i se  does not  f a l l  ou t  of 
t h e  r e s i d u e  but  passes  t o  t h e  o t h e r  r e s iduary  dev i sees ,  i f  
any. 

(4) The r u l e  of  non-exoneration i s  adopted. 

( 5 )  A genera l  r e s iduary  c l a u s e  i n  a w i l l  does not  
e x e r c i s e  a  tes tamentary power of appointment un less  it makes 
s p e c i f i c  r e fe rence  t o  t h e  power. 

( 6 )  The r u l e s  a s  t o  t h e  proof of c o n t r a c t s  t o  make 
w i l l s  have been t ightened.  The e f f e c t  i s  t h a t  such c o n t r a c t s  
cannot be proved unless:  (1) t h e  w i l l  s e t s  f o r t h  t h e  mater- 
i a l  provis ions  of t h e  c o n t r a c t ;  (2) t h e  w i l l  refers t o  t h e  
c o n t r a c t  and the  terms are proven by e x t r i n s i c  evidence; o r  
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(3) t h e  c o n t r a c t  i s  evidenced by an instrument  s igned by t b e  
deceased. Mutual o r  r e c i p r o c a l  w i l l s  w i l l  no t  give rise t o  
a presumption of a c o n t r a c t u a l  arrangement. 

(7) The r u l e s  on t h e  e f f e c t  of homocids on i n h e r i -  
t ance  a r e  app l i cab le  t o  w i l l s .  

Family P r o t e c t i v e  P rov i s ions  

The Code con ta ins  provis ions  t o  p r o t e c t  t h e  immediate 
family.  These p rov i s ions  a r e  of t h r e e  d i f f e r e n t  kinds.  One 
d e a l s  wi tn  exempt proper ty  allowances, r i g h t s  which t h e  sur -  
viving spouse and c e r t a i n  c h i l d r e n  have. These r i g h t s  not  
only t a k e  preference  over  unsecured c r e d i t o r s  but  a l s o  may 
not be defea ted  by t h e  decedent 's  w i l l .  Other  p rov i s ions  
p r o t e c t  aga ins t  un in ten t iona l  d i s i n h e r i t a n c e  by providing a  
share  f o r  t h e  surv iv ing  spouse and c h i l d r e n  i f  t h e  t e s t a t o r  
marr ies  a f t e r  executing h i s  w i l l  (omitted spouse) o r  has  
chi ldren  born o r  adopted after t h e  willis executed (pre-  
t e r m i t t e d  chi ldren)  , u n l e s s  t h e  omission was i n t e n t i o n a l  o r  
t h e  t e s t a t o r  made o t h e r  p rov i s ion  f o r  t h e  d i s i ~  :ed spouse 
o r  ch i ld .  The Code a l s o  con ta ins  p rov i s ions  a(  rg t h e  
surviving spouse of a s h a r e  i n  both t h e  probatc ate and i n  
c e r t a i n  non-probate a s s e t s  which t h e  decedent cannot de fea t .  

E l e c t i v e  Share of Survivinq Spouse. One of t h e  most 
s i g n i f i c a n t  changes the Code would br ing  t o  Colorado, i f  
adopted, concerns t h e  e l e c t i v e  sha re  of t h e  surv iv ing  spouse 
which g ives  t h e  surv iv ing  spouse t h e  power t o  t a k e  a sha re  o# 
t h e  decedent 's  e s t a t e  upon e l e c t i o n  r e j e c t i n g  t h e  p rov i s ions  
of t h e  decedent t s  w i l l ,  The Code g ives  t h e  surv iv ing  spouse 
a one-half forced sha re  i n  t h e  decedents augmented e s t a t e " ,  
and i s  designed t o  p r o t e c t  a spouse of a decedent a g a i n s t  
donat ive  t r a n s f e r s  by w i l l  o r  w i l l  s u b s t i t u t e s  which would 
depr ive  t h e  su rv ivor  of a " f a i r  sharen of t h e  decedent 's  e s -  
t a t e .  

Auqmented Es ta te .  The It augmented e s t a t e "  is  defined 
t o  inc lude- 'Mt  only  t h e  probate  e s t a t e  bu t  a l s o  c e r t a i n  spec- 
i f i e d  t r a n s f e r s  by t h e  decedent during marriage with r e s p e c t  
t o  which t h e  decedent r e t a i n e d  s u b s t a n t i a l  i n t e r e s t s  o r  pow- 
e r s  -- such a s  t r a n s f e r s  i n  t r u s t  wi th  income, powers of rev-  
oca t ion ,  o r  b e n e f i c i a l  enjoyment r e t a i n e d ,  and t r a n s f e r s  i n  
j o i n t  tenancy between decedent and o t h e r s ,  The augmented es -  
t a t e  a l s o  inc ludes  any t r a n s f e r  by t h e  decedent made wi th in  
two yea r s  of death,  whether o r  not  i n  contemplation of dea th ,  
t o  t h e  e x t e n t  t h a t  t h e  aggregate t r a n s f e r s  t o  any one donee 
i n  e i t h e r  of t h e  yea r s  exceed $3,000. The spouse must add t o  
t h e  augmented e s t a t e  everything t h a t  she owns, p lus  every- 
t h i n g  t h a t  she t r a n s f e r r e d  a t  any t ime during the marriage,  
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which was derived from t h e  decedent by any means o t h e r  than  
purchase a t  f u l l  value.  Then t h e  spouse has s i x  months t o  
e l e c t  t o  r e c e i v e  one-half of t h e  augmented e s t a t e ;  and t h e  
e l e c t i v e  share  i s  s a t i s f i e d ,  f i r s t ,  with any property of t h e  
e s t a t e  which passes  o r  has  passed t o  t h e  surv iv ing  spouse by 
t e s t a t e  o r  i n t e s t a t e  succession o r  o t h e r  means and which has  
not  been renounced. 

The concept of t h e  augmented e s t a t e  has  two purposes. 
The f irst  i s  an attempt t o  prevent  t h e  owner of wealth from 
making arrangements which t r ansmi t  h i s  p roper ty  t o  o t h e r s  by 
means o t h e r  than  probate  d e l i b e r a t e l y  t o  d e f e a t  t h e  r i g h t  of  
t h e  surv iv ing  spouse t o  a  share.  A s  long a s  t h e  t r a n s f e r s  
a r e  not i l l u s o r y ,  t h e  decedent may d e p l e t e  h i s  e s t a t e  by i n -  
t e r  v ivos  g i f t s  and t r a n s f e r s  and thereby considerably de fea t  
t h e  spouse ls  r i g h t  t o  a fo rced  share.  Under t h e  Code any r e -  
c i p i e n t  of a t r a n s f e r  t h a t  i s  p a r t  of t h e  augmented e s t a t e  
must c o n t r i b u t e  h i s  p ropor t iona te  sha re  when the  e s t a t e  i s  
not s u f f i c i e n t  t o  s a t i s f y  t h e  spouse's  one-half e l e c t i v e  
share.  The spouse may recover  only  from t h e  o r i g i n a l  t r a n s -  
f e r e e s  and t h e i r  donees i f  they  s t i l l  have t h e  proper ty  o r  
i t s  proceeds but  t h e y  have t h e  op t ion  t o  g ive  up t h e  proper ty  
o r  pay i t s  va lue  a t  t h e  t ime t h e  augmented e s t a t e  i s  computed. 
The second purpose of t h e  augmented e s t a t e  i s  t o  i n s u r e  t h a t  
t h e  spouse i s  adequate1 provided f o r .  When t h i s  has  been 
done by j o i n t  tenancy, 1 i f e  insurance,  l i f e t i m e  g i f t s ,  l i v i n g  
t r u s t s  and o t h e r  non-probate arrangements, t h e  spouse w i l l  
not need t o  t a k e  t h e  e l e c t i v e  share.  

The augmented e s t a t e  under t h e  Code i s  a r r i v e d  a t  by 
adding t o g e t h e r  t h e  following: (1) t h e  probate  e s t a t e  minus 
f u n e r a l  and admin i s t r a t ion  expenses, allowances and exemp- 
t i o n s ,  and enforceable  claims;  p l u s  (2) t h e  va lue  of  proper ty  
t r a n s f e r r e d  g r a t u i t o u s  during marriage t o  persons o t h e r  t h a n  
t h e  surv iv ing  spouse; p l u s  (3) t h e  value of p roper ty  owned by 
t h e  surv iv ing  spouse a t  decedent 's  dea th  t r a c e a b l e  t o  g ra tu -  
i t o u s  t r a n s f e r s  from t h e  decedent,  I f  t h e  surv iv ing  spouse 
has der ived  proper ty  from decedent and i n  t u r n  t r a n s f e r r e d  it 
g r a t u i t o u s l y  t o  o t h e r s  t h i s  would a l s o  be included. The 
p r i n c i p a l  d i f f e r e n c e  between proper ty  t r a n s f e r r e d  t o  o t h e r s  

2 above, and t h e  proper ty  chargeable  t o  t h e  spouse 
under 3 above, i s  a s  fol lows:  a  t r a n s f e r  t o  a t h i r d  person under t 
i s  not included i f  made be fo re  marriage whereas proper ty  
given t o  t h e  spouse is;  i r r e v o c a b l e  t r a n s f e r s  a s  t o  which de- 
cedent r e t a i n e d  n e i t h e r  a l i f e  e s t a t e  nor power t o  revoke o r  
invade, made more than  t w o  y e a r s  before  dea th ,  are not  i n -  
cluded i f  i n  f a v o r  of t h i r d  persons but  a l l  g i f t s  t o  t h e  sur -  
v iv ing  spouse must be accounted f o r .  The surv iv ing  spouse 
has t h e  burden of proof a s  t o  source of h i s  o r  h e r  wealth. 
E l e c t i o n  does no t  a f f e c t  t h e  sha re  t h e  su rv iv ing  spouse t a k e s  
under t h e  w i l l  o r  by i n t e s t a t e  succession,  b u t  t h i s  has  t o  be 
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c r e d i t e d  a g a i n s t  t h e  e l e c t i v e  share,  However, t h e  spouse may 
renounce t h e  w i l l  p rovis ion  i f  des i red ,  The surv iv ing  spouse 
a l s o  rece ives  t h e  exempt proper ty  and family allowance i n  
add i t ion  t o  t h e  e l e c t i v e  share,  

Exempt Property and Family Allowance. A surviv ing  
sDouse of a- decedent who was domiciled I n  t h i s  s t a t e  i s  
e h t i t l e d  t o  an exempt proper ty  allowance of  $10,000. If 
t h e r e  i s  no surviving spouse, each minor c h i l d  and each de- 
pendent c h i l d  i s  e n t i t l e d  t o  t h e  allowance. The exempt prop- 
e r t y  allowance i s  exempt from and has  p r i o r i t y  over  a l l  c la ims 
aga ins t the  e s t a t e .  The allowance i s  i n  add i t ion  t o  any share  
passing t o  t h e  spouse o r  minor o r  dependent c h i l d  by t h e  w i l l  
of decedent u n l e s s  otherwise provided, by i n t e s t a t e  succes- 
s i o n  o r  by way of e l e c t i v e  share. 

I n  add i t ion  t o  t h e  r i g h t  t o  an exempt proper ty  allow- 
ance, t h e  surviving spouse and minor and dependent c h i l d r e n  
a r e  e n t i t l e d  t o  a family allowance which s h a l l  be a reason- 
ab le  allowance f o r  maintenance during t h e  e r i o d  o f  admini- 
s t r a t i o n .  The allowance may be pa id  a s  a ! ump sum o r  i n  
pe r iod ic  ins ta l lments .  Amounts over  $6,000, i n  a lump sum, o r  
$500 a month must be approved by t h e  cour t .  The cour t  may 
not  continue t h e  allowance f o r  l o n g e r  than  one y e a r  i f  t h e  
e s t a t e  i s  inadequate t o  d ischarge  allowed claims, The family 
allowance i s  not  charged a g a i n s t  t h e  sha re  passing t o  t h e  
spouse and ch i ld ren  by i n t e s t a t e  succession,  o r  t o  t h e  e l ec -  
t i v e  share of t h e  surv iv ing  spouse, S i m i l a r l y ,  it i s  no t  
charged a g a i n s t  any provis ion  i n  t h e  w i l l  of decedent, u n l e s s  
express ly  provided otherwise. 

Omitted Spouse and Children. Under c e r t a i n  circum- 
s t ances  a t e s t a t o r ' m a y  'execute  a w i l l  and u n i n t e n t i o n a l l y  omit 
c e r t a i n  persons f o r  whom he would normally provide a t  t h e  
time of h i s  death,  The Code s p e c i f i c a l l y  covers  t h r e e  of 
these  areas:  

(1)  Where t h e  surv iv ing  spouse married t h e  t e s t a t o r  
a f t e r  execution of t h e  w i l l ;  

(2) Where ch i ld ren  a r e  born o r  adopted a f t e r  execution 
of t h e  w i l l ;  and 

(3) Where t h e  t e s t a t o r  b e l i e v e s  one of  h i s  c h i l d r e n  t o  
be dead a t  t h e  time he executes  t h e  w i l l .  

The Code gives these persons an i n t e s t a t e  share i n  the  
e s t a t e ,  u n l e s s  it i s  shown t h a t  t h e  omission was i n t e n t i o n a l  
o r  t h a t  they were i n t e n t i o n a l l y  provided f o r  by non-probate 
t r a n s f e r s .  
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Mul t i - s t a t e  E s t a t e s  - Anci l l a ry  Administration 

The Code a t tempts  t o  s implify and un i fy  adminis t ra t ion  
where decedent l e f t  proper ty  i n  a s t a t e  o t h e r  than h i s  donri- 
c i l e .  S p e c i f i c a l l y ,  t h e  Code w i l l  make a n c i l l a r y  adminis tra-  
t i o n  unnecessary i n  most cases.  The Code provides t h a t  t h e  
payment o r  d i s t r i b u t i o n  of  t a n g i b l e  o r  i n t a n g i b l e  personal  
property i n  good f a i t h  t o  a domici l ia ry  fo re ign  personal  rep- 
r e s e n t a t i v e  more than s i x t y  days a f t e r  decedent'  s dea th  
d ischarges  t h e  debtor. Furthennore, t h e  fo re ign  representa-  
t i v e  may f i l e  with t h e  appropr ia t e  c o u r t  a c e r t i f i c a t e  of h i s  
appointment and a copy of h i s  bond, i f  any. Upon such f i l i n g  
he has  a l l  t h e  powers t h a t  he would have had i f  he  had been 
appointed by t h e  l o c a l  cour t .  

The Code doesnot  prevent ,  but  merely discourages pro- 
ceedings f o r  adminis t ra t ion  i n  a s t a t e  o t h e r  than decedent 's  
domicile. For example, admin i s t r a t ion  based on a s s e t s  
s i t u a t e d  i n  a s t a t e  o t h e r  than  decedent 's  domicile i s  delayed 
u n t i l  a t  l e a s t  t h i r t y  days from t h e  d a t e  of  decedent 's  death,  
u n l e s s  t h e  domici l ia ry  r e p r e s e n t a t i v e  i s  t h e  app l i can t  i n  
such o t h e r  s t a t e  o r  u n l e s s  t h e  w i l l  has  s p e c i f i e d  t h a t  t h e  law 
of t h e  non-domiciliary s t a t e  s h a l l  govern. I f  adminis t ra t ion  
i n  a s t a t e  o t h e r  than  t h e  domicile i s  requested,  p r i o r i t y  f o r  
t h e  appointment i s  given t o  t h e  personal  r e p r e s e n t a t i v e  ap- 
pointed i n  t h e  s t a t e  of  t h e  decedent 's  domicile.  The reason 
i s  t h a t  i f  a n c i l l a r y  admin i s t r a t ion  i s  necessary,  it i s  usu- 
a l l y  d e s i r a b l e  t h a t  t h e  domici l ia ry  r e p r e s e n t a t i v e  and t h e  
a n c i l l a r y  r e p r e s e n t a t i v e  be t h e  same person. This  a l s o  ex- 
p l a i n s  t h e  Code's provis ion  t h a t  permi ts  t h e  removal of a 
r e p r e s e n t a t i v e  i n  a s t a t e  o t h e r  than  t h e  domicile of decedent 
who happens t o  g e t  appointed before  a r e p r e s e n t a t i v e  i s  ap- 
pofnted i n  t h e  domicile and permi ts  t h e  appointment of  t h e  
domici l ia ry  r e p r e s e n t a t i v e  i n  h i s  place. 

Appropriate p rov i s ions  a r e  s p e l l e d  o u t  f o r  t h e  protec-  
t i o n  o f  l o c a l  c r e d i t o r s .  I f  t h e  l o c a l  proper ty  has  been 
d i s t r i b u t e d  t o  t h e  fo re ign  rep resen ta t ive ,  t h e  l o c a l  c r e d i t o r  
may s t i l l  f i l e  h i s  claim wi th  t h e  fo re ign  rep resen ta t ive .  I n  
marshal l ing a s s e t s  of an inso lven t  e s t a t e ,  t h e  amount which a 
l o c a l  c r e d i t o r  w i l l  rece ive  i s  t h e  same under t h e  Code whether 
he f i l e s  h i s  claim wi th  an a n c i l l a r y  r e p r e s e n t a t i v e  appointed 
by t h e  l o c a l  c o u r t  o r  wi th  t h e  fo re ign  rep resen ta t ive .  

Small E s t a t e s  

The Code f a c i l i t a t e s  t h e  t r a n s f e r  and se t t l ement  of 
small  e s t a t e s  denominated a s  those  n o t  exceeding t e n  thousand 
d o l l a r s  ($10,000) without  t h e  u s e  of  a personal  representa-  
t i v e ,  and i s  designed t o  s impl i fy  t h e  d u t i e s  of t h e  personal  
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r e p r e s e n t a t i v e  who i s  appointed t o  handle an es ta te  whose net 
value does no t  exceed exempt proper ty  and family allowance, 
c o s t s  of adminis t ra t ion ,  funera l  expenses, and medical and 
h o s p i t a l  c o s t s  of  l a s t  i l l n e s s  of  t h e  decedent. 

Any devisee o r  h e i r  where t h e  t o t a l  e s t a t e  i s  l e s s  than  
t e n  thousand d o l l a r s  may prepare an a f f i d a v i t  s t a t i n g  t h a t :  

( a )  The value of t h e  e n t i r e  e s t a t e  wherever l o c a t e d  i s  
l e s s  than  $10,000; 

(b )  Ten (10) days have e lapsed  s ince  t h e  dea th  o f  
t h e  decedent; 

( c )  No app l i ca t ion  o r  p e t i t i o n  f o r  t h e  appointment of 
a personal  r e p r e s e n t a t i v e  i s  pending o r  has  been granted  i n  
any j u r i s d i c t i o n ;  and 

( d )  The clainting successor  i s  e n t i t l e d  t o  payment o r  
d e l i v e r y  of t h e  proper ty  owned by t h e  decedent bu t  i n  t h e  
possession of  a t h i r d  party.  

Upon d e l i v e r y  of  t h i s  a f f i d a v i t  t o  any p a r t y  indebted 
t o  t he  decedent, o r  having possession of  t a n g i b l e  personal  
property o r  an instrument  evidencing deb t ,  s tock c e r t i f i c a t e s ,  
o r  any o t h e r  type of property,  such p a r t y  s h a l l  d e l i v e r  such 
property t o  t h e  successor.  

The successor  who h a s  prepared such an a f f i d a v i t ,  which 
he has de l ive red  t imely,  may enforce  t h e  payment, d e l i v e r y  o r  
t r a n s f e r  of any personal  proper ty  of  t h e  decedent i n  posses- 
s ion  of t h e  r e c i p i e n t  of t h e  a f f i d a v i t ,  and t h e  person paying, 
de l ive r ing ,  t r a n s f e r r i n g  o r  i s s u i n g  personal  proper ty  o r  t h e  
evidence t h e r e o f ,  pursuant  t o  t h e  a f f i d a v i t ,  t o  t h e  successor ,  
i s  f u l l y  dischapged and re leased  t o  the same e x t e n t  a s  i f  he 
d e a l t  with a personal  r ep resen ta t ive ;  and he i s  n o t  requi red  
t o  see t o  t h e  app l i ca t ion  of t h e  proper ty  o r  i n q u i r e  i n t o  t h e  
t r u t h  of t h e  a f f i d a v i t .  The r e c i p i e n t  of t h e  proper ty  based 
on t h e  de l ive ry  of t h e  a f f i d a v i t  i s  answerable t o  any person- 
a l  r ep resen ta t ive  of t h e  e s t a t e  o r  t o  any o t h e r  person having 
a super io r  right. 

Where t h e r e  i s  a personal  r ep resen ta t ive ,  and where it 
appears  f r o m  t h e  inventory  and a p p r a i s a l  t h a t  t h e  va lue  o f t h e  
e n t i r e  n e t  e s t a t e  does n o t  exceed allowances, exempt property,  
family allowance, c o s t s  of  adminis t ra t ion  and reasonable 
funeral expenses and medical and h o s p i t a l  expenses o f  t h e  l a s t  
i l l n e s s  of t h e  decedent, t h e  personal  representative, without 
giving  n o t i c e  t o  c r e d i t o r s ,  may immediately d isburse  and d i s -  
t r i b u t e  t h e  e s t a t e  t o  t h e  persons e n t i t l e d  and f i l e  a c los ing  
statement. 
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The personal representa t ive  of an e s t a t e  whose ne t  
value does not exceed allowances, exemptions, cos t s ,  and 
reasonable funeral  and medical expenses may c lose  t h e  e s t a t e  
a t  any time a f t e r  disbursement and d i s t r i b u t i o n  thereof by 
f i l i n g  with t h e  cour t  a  v e r i f i e d  statement tha t :  

( a )  To t h e  bes t  of h i s  knowledge t h e  value of t h e  
e n t i r e  ne t  e s t a t e  does not  exceed allowances, exemptions, 
cos t s  of administrat ion,  funera l  expenses and reasonable med- 
i c a l  cos t s ;  

( b )  He has f u l l y  administered t he  e s t a t e  by disbursing 
and d i s t r i b u t i n g  it  t o  t he  persons e n t i t l e d ;  and 

( c )  He has sent  a  copy of t h e  closing statement t o  a l l  
d i s t r i b u t e e s  of t he  e s t a t e ,  and t o  a l l  c r e d i t o r s  o r  o t h e r  
claimants of whom he i s  aware, whose claims were n e i t h e r  paid 
nor  barred, and has furnished a f u l l  account i n  wri t ing  of  h i s  
administrat ion t o  t h e  d i s t r i b u t e e s  whose i n t e r e s t s  a r e  af-  
f ected. 

If no proceeding involving t h e  personal representa t ive  
i s  pending i n  cour t  one (1 )  year  a f t e r  such closing statement 
i s  f i l e d  with the  cour t ,  t h e  appointment of  t h e  personal 
representa t ive  terminates.  

Flexible System f o r  Administration of Decedents' Es t a t e s  

Perhaps t he  major reform introduced by t he  Code i s  t o  
permit, where des i rable ,  an informal administrat ion of an 
e s t a t e  without any r e s o r t  t o  t h e  probate cour t  a f t e r  t h e  w i l l  
has been admitted t o  probate o r  l e t t e r s  of  administrat ion 
granted, but i n  o the r  cases  t o  make jud i c i a l  proceedings 
f r e e l y  ava i lab le  t o  s e t t l e  disputed mat ters  o r  t o  p ro t ec t  t he  
f iduc ia ry  where protec t ion i s  desired. Formal probate and 
supervised administrat ion under t h e  Code a r e  s imi l a r  t o  pres- 
en t  Colorado procedures. However, informal proceedings and 
unsupervised administrat ion a s  permitted by t he  Code would be 
new t o  Colorado law. 

Formal and Informal Probate: Supervised and Unsuper- 
v ised Administration. The Code would permit informal probate 
o r  probate i n  common form. The personal represen ta t ive  o r  
o t h e r  i n t e r e s t ed  par ty  has t he  opiion,  howevkr, t o  apply f o r  
formal probate o r  probate i n  solemn form on notice t o  t h e  
i n t e r e s t e d  d i s t r i b u t e e s  and o the r s  who may be adversely af-  
f ec t ed  by t he  instrument o f fe red  for probate. Fonnal probate 
may be applied f o r  e i t h e r  a t  t h e  time t h e  ins tmment  i s  of-  
fe red  f o r  probate o r  a t  t h e  time t h e  personal represen ta t ive  
accounts. Fu r theno re ,  on p e t i t i o n  t he  probate cour t  may 
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o r d e r  supervised adminis t ra t ion  i f  t h e  c o u r t  f i n d s  j u d i c i a l  
supervis ion t o  be necessary.  However, i f  supervised admini- 
s t r a t i o n  i s  ordered, t h e  personal  r e p r e s e n t a t i v e  has  broad 
power under t h e  Code t o  perform any s t e p ,  o t h e r  than  d i s t r i -  
but ion,  necessary t o  c o l l e c t ,  l i q u i d a t e  and manage t h e  e s t a t e .  
I f  t h e  adminis t ra t ion  i s  supervised,  t h e  personal  representa-  
t i v e ,  when t h e  adminis t ra t ion  i s  complete, must a l s o  o b t a i n  
an o r d e r  allowing h i s  account d i r e c t i n g  d i s t r i b u t i o n  and c l o s -  
ing t h e  adminis t ra t ion  o f  t h e  e s t a t e .  

Thus, w i l l s  may be robated i n  common form (without  
n o t i c e )  o r  i n  solemn form P wi th  n o t i c e ) .  Likewise, a personal  
r ep resen ta t ive  may be appointed wi th  o r  without  no t i ce .  A 
personal  r ep resen ta t ive ,  once appointed,  may adminis te r  and 
d i s t r i b u t e  t h e  e s t a t e  without  j u d i c i a l  supervis ion  u n l e s s  
supervised admin i s t r a t ion  i s  d i r e c t e d ,  The informal  admini- 
s t r a t i o n  permit ted by t h e  Code i s  a marked depar tu re  from 
j u d i c i a l  supervised admin i s t r a t ion  under  p resen t  law. The 
Code contemplates t h a t  t h e  cour t  w i l l  be a v a i l a b l e  t o  a i d  t h e  
p a r t i e s  i n  d isputed  mat t e r s ,  but  i n  t h e  absence o f  d i spu te ,  
t h e  f i d u c i a r y  w i l l  admin i s t e r  t h e  e s t a t e  without  j u d i c i a l  
supervis ion,  

The Code recognizes  t h a t  i n  some i n s t a n c e s  j u d i c i a l  
supervis ion may be des i rab le .  The Code, t h e r e f o r e ,  provides 
f o r  supervised admin i s t r a t ion  on p e t i t i o n  ( 1 )  i f  t h e  w i l l  so 
d i r e c t s ,  o r  (2) i f  t h e  c o u r t  f i n d s  t h a t  such admin i s t r a t ion  
i s  necessary,  I n  t h e  case  of  supervised admin i s t r a t ion  t h e  
personal r e p r e s e n t a t i v e  must ob ta in  a c o u r t  o r d e r  p r i o r  t o  
making any d i s t r i b u t i o n ,  and t h e  accounts  of  t h e  personal  rep- 
r e s e n t a t i v e  must be j u d i c i a l l y  s e t t l e d .  Subect t o  t h e s e  re-  
s t r i c t i o n s ,  t h e  personal  r e p r e s e n t a t i v e  may admin i s t e r  t h e  
e s t a t e  without  obta in ing  o t h e r  c o u r t  o rde r s ,  u n l e s s  t h e  c o u r t  
f u r t h e r  r e s t r i c t s  t h e  powers o f  t h e  f i d u c i a r y  and t h e  r e s t r i c -  
t i o n s  a r e  stamped on t h e  l e t t e r s  i s sued  t o  t h e  personal  repre-  
s e n t a t i v e .  

FomaL and Informal Appointment, Duties  and L i a b i l i t i e s  
of Personal.  Representat ive.  Dis t r ibu t ion .  Claims, and C- 
Formal o r  informal probate  may be accompanied by proceedings,  
formal o r  informal,  f o r  t h e  appointment of a personal  r e  re- 
senta t ive .  Formal appointment r e q u i r e s  s e r v i c e  and pu g l i c a -  
t i o n  of n o t i c e  and i s  of a h igher  o r d e r  ( t h e  cour t ,  a s  opposed 
t o  t h e  c l e r k ,  appoin ts  and t h i s  can supercede informal  appoint- 
ment) bu t  imposes t h e  same powers, d u t i e s  and l i a b i l i t i e s  upon 
t h e  personal  r e p r e s e n t a t i v e  a s  does an informal appointment. 
Informal appointment does n o t  r equ i re  any published o r  genera l  
n o t i c e  and i s  executed by t h e  c lerk .  I f  bond i s  requi red ,  
t h i s  i s  s e t  by t h e  c lerk .  

xxxix 



A personal representa t ive ,  however appointed, i s  
required t o  advise h e i r s  and d iv i sees  of his appointment and 
loca t ion  within 30 days. He may take  possession of t he  en- 
t i r e  e s t a t e  o r  so much of it as  i s  necessary f o r  o rder ly  
administration; he may a l s o  confirm possession i n  t he  h e i r s  
o r  benef ic iar ies .  I t  i s  poss ib le  ( i n  e s t a t e s  not involving 
Itsupervised adminis t ra t ionw) f o r  him t o  c o l l e c t  a s se t s ,  pay 
debts  and d i s t r i b u t e  t he  e s t a t e  without f u r t h e r  resor t  t o  the 
courts .  He may choose, upon d i s t r i bu t ion ,  t o  terminate h i s  
t a sk  by f i l i n g  a simple repor t  of h i s  a c t s  with t h e  court ,  
This  provides very l imi ted  protect ion.  Normally, t h e  person- 
a l  representa t ive  would want the  protec t ion afforded by a 
formal repor t  of h i s  ac t ions  t o  t h e  cour t  f o r  approval and an 
order  of d i s t r ibu t ion .  This  i s  required i n  a l l  nsupervised 
administration@@ Nothing i n  the  Code mi t iga tes  t h e  cases. 
du t i e s  and r e s p o n s i b i l i t i e s  of appointed personal representa- 
t i v e s  t o  United S t a t e s  and S t a t e  taxing au thor i t i e s .  I f  no 
personal representa t ive  i s  appointed, t h i s  r e spons ib i l i t y  i s  
shared by those persons coming i n t o  ac tua l  o r  const ruct ive  
possession of  t he  decedent's property. 

m h a + p e r s o n a l  representa t ive  need not be appointed i n  
a l l  cases,  i n  most cases  one would probably act .  This  would 
be t h e  case i f  the re  i s  any t a x  l i a b i l i t y  and protec t ion from 
claims of c r e d i t o r s  can only be secured through appointment of 
a personal representa t ive  and use of  t h e  s t a tu to ry  procedure. 
He i s  d i rec ted  t o  seek j u d i c i a l  help (o the r  than a s  a f i n a l  
a c t )  only i n  t he  event of  r e a l  need. He has broad powers, the  
same a s  those accorded t r u s t e e s  i n  Colorado' s Uniform Fiduciarc 
ies*Ebwers Act. He can pay debts ,  c o l l e c t  a s s e t s  and d i s t r i b u t e  
them without j ud i c i a l  in tervent ion,  H e  i s  not  required t o  be 
bonded; t h i s  may be avoided even i n  t he  face  of an express 
requirement i n  t h e  w i l l .  He can mail o r  f i l e  an inventdry 
though he need not  employ appraisers ;  i f  any n e s t a t e  termina- 
t ion" procedures a r e  used, they must be preceded by an inven- 
tory. 

To pro tec t  bene f i c i a r i e s  and c r e d i t o r s  from t h e  person- 
a l  representa t ive  who i s  a wrongdoer, t h e  cour t  r e t a i n s  exten- 
s i ve  j u r i sd i c t i on  t h a t  can be employed by anyone in ju red  by 
h i s  conduct. This j u r i sd i c t i on  extends f o r  any necessary 
period beyond administrat ion;  by consenting t o  a c t  t o  a s  a 
personal representa t ive ,  a person submits himself t o  unlimited 
j u r i sd i c t i on  of t he  court. 

Benef ic iar ies  o r  c r e d i t o r s  may a l s o  require  t h e  per- 
sonal representa t ive  to secure a bond, This  w i l l  be imposed 
i n  any case a t  the  request  of an individual  with more than a 
$5,000 i n t e r e s t  i n  t he  e s t a t e .  An i n t e r e s t e d  person may a l s o  
secure a protec t ive  order  which can l i m i t  exercise of  powers 
by t he  personal representat ive.  
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FLW CHART OF FLeXIBLE ADMINISTRATION UNDER CODE 

Informal Route ( Formal Route \ K l l y  Supervised Administration 

Tnformal probate o r  Formal Testacy 
appointment proceedings 

-

Administration ,,,,,,,,,,,+ 
Statutory powers Spec i f i c  proceedings r e l a t i n g  
exercisable wi thoue  '--3 t o  administration: p e t i t i o n  

(Continuing cour t  supervision; 
personal representa t ive  responsible t o  
court ,  sub jec t  t o  d i rec t ions  by the  
court  on awn motion o r  motion of any 
in te res ted  party.  1 

I 

(Court may exerc i se  such control  over  
administrat ion a s  it deems proper; 
but  generally personal  representa t ive  
has a l l  powers under Code.) 

J. 
(Court can restrict power t o  pay 
claims without cour t  approval.) 

I
4 

Interim orders  of p a r t i a l  d i s t r i b u t i o n .  
N o  d i s t r i b u t i o n  without cour t  order.  

Formal cloning only. 

court  order, a.g., 
male of property 

Claims-
Personal representative - --
may pay claims without 
court approval, o r  may 
disallaw' claim and put 
claimant t o  su i t .  He 
may compromise claim. 

by personal representa t ive  t o  
resolve issues ;  r e s t r a i n t  of 
a c t s  on p e t i t i o n  of i n t e r e s t e d  
party;  review of propr ie ty  of 
employment and compensation,etc. 

,,,,,,,,,,,,--+ 
Personal representa t ive  m y  

ask cour t  t o  approve claim. 

Claimant may p e t i t i o n  f o r  

allowance, o r  claimant may 
sue i n  any proper cour t  on 
claim. 

(See formal closing belcns. 1 

Formal proceedings f o r  an order  
f o r  complete set t lement of 
e s t a t e ,  including formal 
adjudication of t e s t acy  i f  no t  
previously determined, and decree 
of d i s t r ibu t ion .  

distribution 
Execution of deed of 
d i s t r ibu t ion  o r  other 

. fl--
Closing by f i l i n g  sworn 
statement, with 6 months 
l imitat ion.  



A personal representa t ive ,  f o r  h i s  own protect ion,  may
pe t i t i on  f o r  resolut ion of  any conf l ic t ing  a s se r t i ons  and 
insu la te  himself from a t tack  by making an accounting t o  t he  
court and securing a decree of d i s t r i bu t ion .  Note t h a t  (ex-
cept  i n  I1supervised administration") each of these w i l l  be an 
independent proceeding. I n  most cases,  it should not be nec-
essary t o  r e s o r t  t o  t h e  cour t  f o r  ass i s tance  u n t i l  it i s  time 
t o  make a f i n a l  accounting and seek a decree of d i s t r i bu t ion .  
There would usual ly  be two separa te  proceedings, t he  i n i t i a l  
j o i n t  p e t i t i o n  f o r  probate and appointment and the  f i n a l  
accounting and decree of d i s t r ibu t ion .  

Agreement upon property d ivis ion i s  encouraged. Bene-
f i c i a r i e s  may agree upon separate a s se t s ,  they o r  t h e  personal 
representat ive may seek p a r t i t i o n  and t h e  personal represent- 
a t i v e  may pose a l an  f o r  d i s t r i bu t ion  which, i f  not challenged 
i n  30 days, w i l l  Ee executed. Dis t r ibut ion may be achieved by 
decree o r  by a conveyance o r  o t h e r  instrument from t h e  person- 
a l  representat ive.  

I f  a personal representa t ive  i s  appointed, he w u l d  
noxmally publish not ice  t o  credi tors .  A t  t h e  expira t ion of 
four  months from t h e  date  of f i r s t  publicat ion,  a l l  unsecured 
claims t h a t  have not been presented a r e  barred. The procedure 
f o r  presenting claims i s  somewhat l e s s  formal than i t  now is. 
A disallowed claim must be denied by the  personal representa- 
t i v e  and the  c r e d i t o r  must i n s t i t u t e  proceedings within 60 
days a f t e r  receiving no t ice  of disallowance. Al ternat ively ,
the  c r ed i to r  may, i f  he an t i c ipa t e s  disallowance, i n s t i t u t e  
ac t ion agains t  the  personal representa t ive  i n  t he  f i r s t  
instance,  i f  t h i s  i s  done within fou r  months of f irst  publica-
t i o n .  Secured claims a r e  not a f fec t ion  by t h e  non-claim 
section. 

The personal representa t ive  i s  permitted t o  take 
advantage of t h e  mnning of any s t a t u t e  of l imi t a t i ons  t h a t  
would have benefi ted t h e  decedent; however, t he  s t a t u t e  i s  
t o l l e d  during the  fou r  months following t h e  decedent's date  of 
death. The personal representa t ive  may a s s e r t  t h i s  a s  a de-
fense o r ,  with t he  consent of a l l  successors,  waive it. 

I f  no personal representa t ive  5 s  appointed o r  not ice  t o  
c r e d i t o r s  i s  not  published, those who succeed t o  the e s t a t e  
of t he  decedent have t h e  advantage of t h e  same s t a t u t e s  of 
l im i t a t i on  (subject  t o  t h e  four  month t o l l  period) a s  t he  
decedent. In  addit ion t o  t h i s ,  those who succeed t o  the  
e s t a t e  of t h e  decedent a r e  protected from unsecured claims by 
an absolute bar  a t  t he  expira t ion of t h r ee  years  from t h e d a t e  
of death of t he  decedent. 
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Protection from competing claimants ( i n t e s t a t e  o r  t e s -
t a t e )  may be obtained by mformal t e s tacyn  proceedings. The 
determination on admission t o  probate o r  of in tes tacy  and 
heirship w i l l  bind a l l  those named and properly served. Once 
time f o r  appeal from t h e  order  has expired, the  designated 
benef ic ia r ies  o r  h e i r s  w i l l  be pmtected ,  I f  an h e i r  is not 
named o r  served o r  if a competing w i l l  turi:: up w i t h  benefi-
c i a r i e s  not previously recognized (and therefore  named and 
served), t he  admission o r  he i r sh ip  order: may be upset  a t  any 
time p r i o r  t o  expirat ion of t h e  time f o r  appeal from t h e  
f i n a l  decree s e t t l i n g  the  e s t a t e  and ordering d i s t r ibu t ion ,  
The competing beneficiary,  a s  an i n t e r e s t ed  person, can force 
the  i s sue  by a pe t i t i on  f o r  an o rder  of complete settlement 
of the es ta te .  

If the re  has been an informal probate, t h e  w i l l  may be 
upset by competing claimants, h e i r s  or other  w i l l  beneficiar-
i e s ,  a t  any time within t h r ee  years  f r o m  death o r  twelve (12) 
months from the  date  of informal probate whichever i s  the  
l a t e r ,  I f  a personal representa t ive  has been appointed,taken 
possession of t h e  property and has not  obtained j ud i c i a l
approval of h i s  act ion by receiving a decree s e t t l i n g  t h e  es- 
t a t e  and ordering d i s t r i bu t ion ,  t h i s  period i s  extended t o  
three  years  from death o r  d i s t r i bu t ion  whichever i s  the  l a t e r .  

Shares of d i s t r i b u t e e s  abate without any reference t o  
d i s t i nc t i ons  between r e a l  and personal property, unless  t he  
w i l l  manifests a contrary in ten t ion ,  Purchasers f o r  value 
from d i s t r i bu t ee s  are protected irres ectkve of whether t he  
d i s t r i bu t ion  war roper, The pereonaf representa t ive  mayPdischarge h i s  obl gat ion t o  d i s t r i b u t e  t o  a person under dis-  
a b i l i t  by d i s t r i bu t ing  t o  h i s  conservator o r  o the r  person 
author1zed t o  give a va l i d  rece ip t  f o r  t h e  d i s t r ibu t ion ,  This 
w i l l  permit a d i s t r i bu t ion  with o r  without a cour t  accounting 
t o  t h e  conservator, and i f  t he re  i s  such an accounting, with- 
out t he  appointment of a guardian ad l i t em t o  p ro tec t  the  
i n t e r e s t  of t h e  person under d i s a b i l i t y ,  

A personal representa t ive  may require  t h e  t m s t e e ,  a s  
conditions t o  d i s t r i bu t ions ,  t o  r e g i s t e r  the  t r u s t  and t o  
no t i fy  t h e  benef ic iar ies ,  I f  t h e  w i l l  does not  excuse t h e  
t ru s t ee  from giving bond, t h e  executor may pe t i t i on  t h e  cour t  
t o  d i r e c t  t h e  t m s t e e s  t o  post  bond, Under t h e  Code t h e  
t r u s t e e  represents  t he  persons i n t e r e s t ed  i n  t h e  t r u s t ,  He 

pass on t h e  executor' s account and receive d i s t r i bu t ions ,  ""bsu j e c t  t o  h i s  own accountabi l i ty  t o  t h e  tiust benef ic iar ies .  
The personal representative may, however, for his own protec-
t ion,  seek a court  order when ca l l ed  upon t o  distribute t o  
himself a s  t rus tee ,  

The Code also provides f o r  t h e  equi table  ap o r t i o m a n t  rtof e s t a t e  and inher i tance  taxes unless  the will o t  ezwise d i -
rec ts ,  



Inventory and A~praisement , Under t he  Code, cour t  
appointed appra isers  a r e  no longer required. The personal 
representat ive may employ a p r a i s e r s  where t h e  value of a s se t s  
a re  i n  doubt, The persona f representa t ive  (o the r  than a 
specia l  administrator  o r  successor t o  another personal repre- 
sen ta t ive )  s h a l l ,  within t h r ee  months a f t e r  appointment. send 
a copy of t h e  inventory t o  i n t e r e s t ed  persons who request it,
o r  f i l e  t h e  o r ig ina l  i n  court.  Thus, t h e  Code: (1)elimi-
na tes  cour t  appointed appraisers;  (2) avoids em loyment of 
appra isers  exce t a s  t o  property,  t h e  value of wKi c h  i s  i n  

(3) ena l e s  personal representa t ives  t o  s e l e c t  quali-  
f i ed  expert  appra isers  t o  appraise p a r t i c u l a r  asse t s ;  and (4) 
doubt; E 
penni ts  personal representa t ives  t o  avoid pub l ic i ty  by not 
f i l i n g  an inventory with t h e  court,  

Guardians ad l i tem, I n  probate matters,  in te res ted  
par t i e6  of ten  include parent and minor chi ldren,  guardian and 
ward, t r u s t e e  and benef ic ia r ies ,  executor and d i s t r i b u t e e s  of 
the  es ta te .  Usually t he  group of i n t e r e s t ed  p a r t i e s  include 
minor and sometimes disabled persons, I n  such cases,  t h e  
cour t ' s  order  w i l l  only bind a minor o r  disabled person i f  a 
guardian ad l i t em has been appointed, This system has often 
caused problems and i s  solved by the  Code which reduces t h e  
cases where t he  cour t  must appoint a guardian ad l i t em by 
adopting a broad v i r t u a l  representat ion m l e ,  This rule, Sec-
t i o n  l!33.-1403 of t h e  Code, def ines  t h e  persons bound by the  
court  order  and requires  t h a t  a person capable of binding a 
minor o r  disabled person be named a s  a par ty  so a s  t o  bind the  
minor o r  disabled person, 

Under t he  Code v i r t u a l  representat ion mle an order  
binding on: (1)the  donee of a general power of appointment 
binds a l l  t ake r s  i n  defaul t ;  (2) t he  conservator o r  i f  none, 
t he  guardian binds t h e  minor o r  disabled person; (31 a parent
binds h i s  minor chi ld ;  (4) a t r u s t e e  binds the  beneficiary;
(5) a personal representa t ive  binds persons i n t e r e s t ed  i n  t he  
undistr ibuted a s s e t s  of the e s t a t e ;  and (6)  a par ty  having a 
subs tan t ia l ly  i den t i ca l  i n t e r e s t  binds unborn o r  unascertained 
persons. Notice must be given t o  every i n t e r e s t ed  person o r  
t o  one who can bind an i n t e r e s t ed  person o r  may be given t o  
both. The cour t  may appoint a guardian ad l i t em i n  con f l i c t  
of i n t e r e s t  cases and i n  cases i n  which the re  i s  no one t o  
r e  resent  a minor o r  disabled person o r  unborn o r  unascer- 
t a!ned person, The cour t ' s  au tho r i t  t o  appoint a guardian ad 
litem i n  such cases i s  sub jec t  to: r1) a determination by the 
court  t h a t  *representation of  t h e  i n t e ' m s t  appears necessary, 
and (2) t he  cour t  must s e t .  ou t  i t s  masons f o r  appointment a s  
p a r t  of the  record, 

Thus, t h e  Code: (1)p e r n i t s  the cour t  by i t s  order  t o  
bind minors and disabled persons, as well a s  unborn and unascer- 
tained persons, i n  most cases  without appointment of a guardian 
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ad litern; (2)  assures protect ion by t he  appointment of a  guar- 
dian ad l i t em i n  cases where a c o n f l i c t  of i n t e r e s t  a r i s e s  o r  
the minor o r  disabled person i s  not otherwise protected; and 
(3) prevents abuse of d i sc re t ion  by requir ing the  court  t o  
determine t h a t  representat ion by a guardian ad l i tem i s  neces-
sary and t o  s t a t e  its reasons a s  a p a r t  of the record. 

Bonds. The Code depar ts  from the rule t h a t  bonds 
should m s be required and gran t s  i n t e r e s t ed  p a r t i e s  reme- 
d i e s  t o  coerce t h e  personal representa t ive  t o  p e r f o n  h i s  duty, 
The Code recognizes t h a t  i n  many cases the  i n t e r e s t ed  p a r t i e s  
a re  s a t i s f i e d  t o  have t h e  personal representa t ive  a c t  without 
bond. The bas ic  ~ u l e ,  153-3-603, i s  t h a t  no bond i s  requi red
of a  person representat ive,  except: (1)Upon appointment of a 
special  administrator;  (3) where the  w i l l  requires bond; and 
(3) where bond is  required upon demand of an i n t e r e s t ed  party,  

If t he  requirement of bond i s  dispensed with, i n t e r -
es ted  p a r t i e s  may be protected by a va r i e ty  of Code provisions, 
An in te res ted  par ty  may demand not ice  of informal proceeding --
153-3-204. Upon f i l i n g  of a  demand f o r  not ice ,  t he  c le rk  of 
the  court  must mail a  copy t o  t h e  personal representative. 
Thereafter,  the  personal representa t ive  may be l i a b l e  f o r  
damages f o r  act ion taken without not ice  t o  t h e  in te res ted  
party. An i n t e r e s t ed  Ra r t y  may apply t o  t he  Regis t rar  f o r  
orders  demanding how t e e s t a t e  s h a l l  be administered, ex-
pended and d i s t r i bu t ed  -- 153-3-605. Thus an informal admini- 
s t r a t i on  may be blocked by a formal pe t i t ion .  An i n t e r e s t ed  
a r t y  may demand bond, 153-3-605, whereupon bond i s  required,

&rtthe  requirement ceases f f  t h e  demanding par ty  ceases t o  
be i n t e r e s t ed  i n  t he  e s t a t e ,  o r  i f  bond i s  excused o r  reduced 
by 153-3-603 o r  153-604, The in t e r e s t ed  p a r t  may a p ly  f o r  1 E53-3-603.an order  res t ra in ing t he  personal representa t  ve --
This remedy i s  avai lable  i f  it appears t h a t  the  personal rep- 
resenta t ive  may take some act ion t h a t  w i l l  jeo ardize  unreas- 
onably the  i n t e r e s t  of t he  i n t e r e s t ed  party.  t i g h t s  of in te r -
es ted  p a r t i e s  with respect  t o  values cannot be terminated 
without court  order  a f t e r  not ice  o r  before t h r ee  years  frola 
decedent's death -- 153-3-1006, Under 153-3-705, t h e  not ice  
t o  he i r s  within 30 days a f t e r  appohnkinent must state whether 
bond has been f i l e d ,  

The Code thus  avoids M4 IEjllgng of bond where not  
necessary o r  not  requested by an i n t e m s t s d  party; a f fo rds  a 
var ie ty  of remedies, inclading f i l i n g  of bond; and rovides 
more r ea l  protect ion than a blanket requirement of pond. 
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Com~ensa t ion  of  Persona l  R e ~ r e s e n t a t i v e ~  

Persona l  r e p r e s e n t a t i v e s  a r e  e n t i t l e d  t o  reasonable  com-
pensa t ion ,  They may f i x  n o t  only t h e i r  own f e e s  b u t  t h e  f e e s  
o f  t h e i r  a t t o r n e y s  and o t h e r  agents ,  However, on p e t i t i o n  o f  
any i n t e r e s t e d  person,  t h e  reasonableness of  t h e  compensation 
o f  t h e  persona l  r e p r e s e n t a t i v e  and t h e  reasonableness  of t h e  
compensation of t h e  a t t o r n e y  o r  o t h e r  agent  may be  reviewed by 
t h e  cour t .  Any person who h a s  rece ived  excess ive  compensation 
may be d i r e c t e d  t o  refund. The Code t h e o r y  t h a t  pe r sona l  rep-
r e s e n t a t i v e s  may f i x  t h e i r  own f e e s  and t h e  f e e s  o f  e s t a t e  
a t t o r n e y s  marks an impor tan t  d e p a r t u r e  trom e x i s t i n g  p r a c t i c e  
under  which commissions a r e  f i x e d  by s t a tu t e  a s  a percentage  
of g ros s  a s s e t  va lues ,  

I f  t h e  w i l l  p rov ides  fo r  compensation b u t  does  n o t  make 
serv ing  f o r  t h a t  fee a cond i t ion  o f  nomination and i f  t h e r e  i s  
no c o n t r a c t  w i th  t h e  decedent  as  t o  fee, t h e  person nominated 
may renounce t h e  p r o v i s i o n  and be e n t i t l e d  t o  reasonable  com-
pensa t ion ,  Also, a pe r sona l  r e p r e s e n t a t i v e  s h a l l  be reim-
bursed t o r  h i s  necessary  expenses i n c l u d i n g  reasonable  a t tor -
neys' f e e s  i n  defending o r  p rosecu t ing  any proceeding i n  good 
t a i t h ,  whether  success fu l  o r  not .  

11. 	 P r o t e c t i o n  of Persons Under 
D i s a b i l i t y  and T h e i r  Proper ty  

The Code makes many changes and v a s t l y  improves p r e s e n t  
law concerning t h e  appointment o f  gua rd ians  and c o n s e r v a t o r s  
f o r  t h e  p r o t e c t i o n  of  persons  under  d i s a b i l i t y  and t h e i r  prop- 
e r t y .  Bas i ca l ly ,  t h e  Code e s t a b l i s h e s  ( 1 )  systems o f  guardian- 
s h i p  o f  t h e  persons  of minors and i n c a p a c i t a t e d  persons;  ( 2 )  
a system of  p r o t e c t i v e  proceedings f o r  management o f  t h e  prop- 
e r t y  of minors and persons  under  d i s a b i l i t y ;  and (3) d e v i c e s  
designed t o  e l i m i n a t e  t h e  n e c e s s i t y  f o r  gua rd iansh ip  and pro- 
t e c t i v e  proceeding s i n  some s i t u a t i o n s ,  

The more important  changes proposed inc lude :  

(1) A f a c i l i t y  o f  payment p rov i s ion ,  Under t h i s  pro-
v i s i o n ,  any person owing a minor up t o  $1,000 a y e a r  may be 
discharged from h i s  o b l i g a t i o n  by-payment t o  t h e  minor, i f  
o v e r  e igh teen ,  t h e  pa ren t  o r  grandparent ,  o r  o t h e r  a d u l t ,  w i t h  
whom t h e  minor r e s i d e s ,  a guardian,  o r  depos i t i ng  t h e  money i n  
an account i n  t h e  minor 's  name, I t  i s  designed t o  apply  t o  
funds  payable  t o  a minor f r o m  any source  and f o r  any reason 
and t o  e l i m i n a t e  t h e  n e c e s s i t y  f o r  p r o t e c t i v e  proceedings  as 
t o  t h e  estates  of  minors when t h e  o n l y  need f o r  p r o t e c t i o n  i s  
t o  g ive  r e c e i p t s  f o r  such payments. 
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(2) The surviving parent may, by w i l l ,  appoint a t e s -
tamentary guardian of t h e  person of a minor. A parent  o r  
spouse has a s imi l a r  power t o  appoint a guardian of t h e  per- 
son of an incompetent adul t ,  Both types  of power a r e  provided 
with appropriate  safeguards, 

(3) A guardian has very l imi ted  aq~thor i ty  over  t h e  
e s t a t e  of a minor o r  incompetent person, The term guardian 
i s  employed by t he  Code t o  designate a person who i s  commonly
known under ex i s t ing  law a s  a guardian of t h e  person. Peri-
odic  accounts of guardians a r e  not  required, If  t h e  ward has 
an e s t a t e  which requires  more management than t h e  guardian 
can provide, t he  guardian o r  o the r  i n t e r e s t e d  par ty  may apply 
f o r  a conservator, A conservator  i s  t h e  term employed by 
t he  Code t o  designate a person who, under ex i s t ing  laws, i s  
commonly known a s  guardian of t he  property of a minor o r  in-  
competent person, 

(4 )  The guardian may expend funds f o r  t h e  support and 
maintenance of h i s  ward without cour t  order ,  but may not  pay 
himself without such an order ,  He is  under a duty t o  deposi t  
excess funds f o r  t h e  account of t h e  ward, where t he  fund i s  
small, o r  seek a property protec t ion o rde r  i f  o t h e r  manage- 
ment i s  needed, For example, i n  cases  where l a r g e  sums 
requir ing investment management o r  where it may be necessary 
t o  manage a business o r  r e a l  e s t a t e ,  t h e  appointment of a con- 
servator  would be des i rable ,  

(5) A parent o r  guardian may delegate  h i s  au thor i ty  
over t h e  person of t h e  ward f o r  shor t  per iods  necess i ta ted  by 
absence o r  temporary incapaci ty,  

(6) Subs tan t ia l  property i n t e r e s t s  of  minore o r  o t h e r  
protected persons may be control led  by t he  cour t  o r  managedby 
a conservator appointed by t h e  cour t ,  subject  t o  procedural 
safeguards designed to p ro t ec t  agains t  unwise use of these  
proceedings. 

(7) The cour t ,  by i t s  order ,  o r  ac t ing  through a 
court-a pointed conservator,  has t h e  broad power t o  do any- 
thing tRa t  t h e  protected person might do i f  he were not  d i s -  
abled. 

(8) If a conservator  i s  appointed, he may exerc ise ,  
without court  order ,  broad management powers s i m i l a r  t o  those 
found i n  t h e  Unf form Fiduciar ies1  M z s  Act and may a l s o  make 
paynrents without court order for support and maintenance of 
t h e  protected person and c e r t a i n  payments f o r  dependents of 
t h e  protected person, a l s o  without cour t  order ,  



( 9 )  The necess i ty  f o r  a n c i l l a r y  adminis t ra t ion  where 
t h e  p ro tec ted  person has proper ty  i n  more than one s t a t e  i s  
minimized, a s  i n  t h e  case  o f  decedents '  e s t a t e s .  

(10)  The cour t ,  by i t s  o r d e r  and on no t i ce  may exer- 
c i s e  a wide v a r i e t y  of power which t h e  conservator  may not  
exe rc i se  without such an order ,  inc luding  power t o  make g i f t s ,  
e x e r c i s e  o r  renounce an e l e c t i v e  share,  r e l e a s e  o r  renounce 
powers of  appointment, c r e a t e  tmsts ,  and change t h e  benefi-  
c i a r i e s  of insurance p o l i c i e s .  I n  such s i t u a t i o n s  t h e  cour t  
a c t s  f o r  t h e  pro tec ted  person a s  such person would have ac ted  
f o r  himself i f  n o t  disabled.  As pointed ou t ,  o t h e r  powers of 
management and maintenance may be exe rc i sed  by t h e  guardian 
o r  conservator  without c o u r t  order.  

(11) I n  guardianship  proceedings venue i s  where t h e  
ward r e s i d e s  even though t h e  guardian may res ide  i n  another  
s t a t e .  I n  conservatorship  proceedings venue i s  where t h e  
minor o r  pro tec ted  person r e s i d e s  o r  where he has  property.  
Unif ied  adminis t ra t ion  i s  obtained by permi t t ing  t h e  removal 
of property of t h e  minor o r  p ro tec ted  person t o  t h e  s t a t e  
where t h e  ward res ides .  These provis ions ,  i n s t e a d  of p lac ing  
t h e  j u r i s d i c t i o n  over  t h e  guardian and t h e  conservator  i n  t h e  
s t a t e  making t h e  i n i t i a l  appointment, contemplate t h a t  judi -  
c i a l  proceedings be conducted i n  t h e  county and s t a t e  where 
t h e  ward r e s i d e s ,  even though t h e  appointments were i n i t i a l l y
made by another  s t a t e  and even though t h e  ward's proper ty  may 
have been l o c a t e d  i n  another  s t a t e .  Here again t h e  code 
breaks wi th  t r a d i t i o n a l  concepts  p r e v a i l i n g  i n  a t  l e a s t  some 
s t a t e s  and adopts  a r u l e  of convenience t h a t  should be i n  t h e  
publ ic  i n t e r e s t .  

(12) The a f f a i r s  of many d i sab led  persons a r e  present-  
l y  managed by powers of a t torney.  The t e c h n i c a l  weakness i s  
t h a t  t h e  a t t o r n e y  i n  f a c t ' s  power t e n n i n a t e s  upon d i s a b i l i t y  
of t h e  donor of t h e  power. The r e s u l t  i s  t h a t  t h e  a t to rney  
i n  f a c t  assumes a r i s k  i n  managing t h e  a f f a i r s  of  a person 
who has become d i sab led  which he may n o t  wish t o  assume i f  t h e  
amounts a r e  l a r g e  o r  t h e  t r a n s a c t i o n s  specu la t ive  o r  venture- 
some. The Code so lves  t h i s  problem by permi t t ing  t h e  donor 
t o  inc lude  i n  t h e  power words such a s  "This  power of a t to rney  
s h a l l  not  be a f f e c t e d  by d i s a b i l i t y  of t h e  p r i n c i p a l u  o r  
"This power o f  a t t o r n e y  s h a l l  become e f f e c t i v e  upon d i s a b i l i t y  
of  t h e  p r i n c i p a l e n  I f  t h e  code i s  adopted, conservatorship  
proceedings f o r  d i sab led  persons would u s u a l l y  become unneces- 
s a r y  i n  those  cases  where t h e  d i sab led  person had executed 
such a power of  a t torney .  A power of a t t o r n e y  which provides
t h a t  it s h a l l  survive t h e  d i s a b i l i t y ,  o r  become e f f e c t i v e  
upon t h e  d i s a b i l i t y ,  of t h e  p r i n c i p a l  may be revoked, however, 
by a conservator  i f  a conservator  i s  appointed. The conserva- 
t o r  here  has t h e  same r i g h t  t o  revoke t h e  power t h a t  t h e  pr in-  
c i p a l  would have had i f  no t  disabled.  



111 Non-testamentary Transfers  

Ar t i c l e  6 of the  Code dea l s  with mult iple-party ac-
counts i n  f i nanc i a l  i n s t i t u t i o n s  and s p e c i f i c a l l y  reco n i ze s  
th ree  types  of such accounts: (1)t h e  jolnt-account; q2) t h e  
t o t t e n  t r u s t  account; and (3) an account payable on death t o  
a named beneficiary;  a  pay-on-death (P.o.D. ) account. The 
Code not only author izes  these  kinds of accounts and s p e l l s  
out  the  benef ic ia l  i n t e r e s t s  i n  these  accounts as between the  
named persons on t h e  account during l i f e t i m e  and a f t e r  death 
of any such person but  a l so  provides protec t ion f o r  t he  
f i nanc i a l  i n s t i t u t i o n s  when payment i s  made i n  accordance with 
t he  deposi t  contrac ts ,  

The sec t ions  of Ar t i c l e  6 deal ing with the  re la t ionsh ip  
between persons named on the  account sometimes base ownership 
r i g h t s  on presumptions, It i s  possible,  however, t o  overcome 
o r  rebut these  presumptions by evidence of i n t e n t  outs ide  of 
the  formal arrangements with the  f i nanc i a l  i n s t i t u t i o n ,  Thus 
t he  Code presumes t h a t  a  j o i n t  account belongs during t he  
l i f e t ime  of t he  p a r t i e s  t o  them i n  proportion t o  t h e i r  ne t  
contr ibut ions  t o  t he  sums on deposi t ;  a P.O.D. account belongs 
t o  the  o r ig ina l  payee during h i s  l i f e t ime ;  and a t f is t  ac-
count i s  presumed t o  belong t o  t h e  t r u s t e e  during h i s  l i fe t ime,  
In  the  event of death a  j o i n t  account i s  presumed t o  belong t o  
the  survivor; a  P.O.D. account belongs t o  t h e  person named t o  
take i n  t he  event of death of t he  o r ig ina l  payee; and a t r u s t  
account belongs t o  t he  benef ic iary  on death of t h e  t ru s t ee ,  
If there  i s  a r i g h t  of survivorship, it cannot be defeated by 
a w i l l  executed by t h e  depositor,  

During the l i f e t ime  of  a l l  p a r t i e s  t o  a  mult iple-party 
account, t he  c r e d i t o r  of any par ty  would have t he  r i g h t  t o  
reach t he  ownership i n t e r e s t  of t h a t  party.  The c r e d i t o r  a l s o  
has t he  r i g h t  t o  reach any p a r t  of t h e  account owned by the  
decedent a s  agains t  t he  normal r i g h t s  of t he  survivors.  For 
purposes of mult iple-party accounts, t h e  surviving spouse, 
minor and dependent chi ldren a r e  t r e a t e d  a s  c r e d i t o r s  f o r  
s t a tu to ry  allowances and the  surviving spouse could a l s o  pro- 
ceed t o  claim an e l ec t i ve  share i f  depos i t s  come within t h e  
"augmented e s t a t e a ,  

The f inanc ia l  i n s t i t u t i o n  i s  protec ted  i f  it makes 
payment, a f t e r  proper request  f o r  withdrawal, t o  any one of 
the  p a r t i e s  on a j o i n t  account. On death of t he  o r ig ina l  
party,  o r  i f  the re  a r e  severa l  o r i g i n a l  payees then on death 
of t he  survivor,  t he  f i nanc i a l  i n s t i t u t i o n  may pay t o  t he  
P.0.D. payee, i f  it i s  presented with proper proof. I n  a 

x l i x  



t r u s t  account, i f  t h e  t m s t e e  o r  a l l  p a r t i e s  named a s  t r u s t e e s  
d ie ,  payment may be made t o  t he  benef ic iary  upon presenta t ion 
of proof of death. I f  t he  P.O.D. payee o r  t h e  benef ic iary  t o  
a trust account predecease t h e  o r ig ina l  par ty  o r  t r u s t e e ,  t he  
f i nanc i a l  i n s t i t u t i o n  may make payment t o  t h e  personal repre- 
sen ta t ive  o r  h e i r s  of t h e  deceased o r i g i n a l  payee o r  t r u s t e e ,  
upon proof of death of t h e  P.O.D. payee and t h e  o r i g i n a l  par- 
t y  o r  t h a t  t h e  decedent survived a l l  o t h e r  persons named on 
t h e  account e i t h e r  a s  t r u s t e e  o r  a s  beneficiary.  When t h e  
f i nanc i a l  i n s t i t u t i o n  makes payment according t o  t h e  r u l e s  
s e t  f o r t h  i n  t h e  Code, it i s  given-complete p re tec t ion  and i s  
discharged from a l l  l i a b i l i t y ,  I f  a pa r ty  t o  a mult iple-party 
account has a present  r i g h t  of  withdrawal and i s  indebted t o  
t h e  f i nanc i a l  i n s t i t u t i o n ,  it has a r i g h t  t o  se t -off  aga ins t
t h e  indebtedness t h e  bene f i c i a l  i n t e r e s t  of t h e  debtor  i n  t he  
account. 

Contractual Provisions 

The Code permits a va r i e ty  of provis ions  i n  con t r ac t s  
and o t h e r  wr i t t en  instruments which have i n  t h e  pas t  been 
inval idated  by some cou r t s  on t h e  grounds t h a t  such provisions 
a re  testamentary and hence t h e  instrument must comply with the 
s t a t u t e  of w i l l s  and be probated, Under t h e  Code such provi- 
s ions  a r e  non-testamentary. T h i s  means t h a t  t he  instrument 
does not have t o  be executed a s  a w i l l ;  t h e  instrument does 
not have t o  be probated. Provisions t r e a t e d  a s  non-testamen- 
t a r y  by reason of t he  Code a r e  provisions t h a t  money due o r  
t o  become due would cease t o  be payable i n  t h e  event of t h e  
death of the  promisee o r  promisor before payment o r  demand, 
and provisions t h a t  property which i s  t h e  subject  of t h e  i n -
strument should pass t o  a designated person, Such provisions 
usual ly  occur i n  family arrangements, 

The Code covers a wide va r i e ty  of wr i t t en  instruments: 
insurance po l ic ies ,  con t r ac t s  of employment, bonds, mortgages, 
promissory notes,  deposi t  agreements, pension plans,  t r u s t  
agreements, conveyances, o r  any o the r  wr i t t en  instruments 
e f f ec t i ve  a s  a con t rac t ,  g i f t ,  conveyance, o r  t r u s t ,  The Code 
a l so  permits t he  wr i t t en  ins tmment  t o  empower a person t o  
designate by a separa te  wri t ing  t h e  person t o  whom money 
should be paid i n  t h e  event of death o r  t o  whom property should 
pass. This i s  a form of t h e  f a m i l i a r  power of appointmentcon- 
cept. Thus t he  Code sec t ion  would v a l i d a t e  agains t  testamen- 
t a r y  a t t ack  benef ic iary  designat ions under pension plans  and 
s imi l a r  arrangements. 



I V ,  Administration of Trus t s  

The Code e l iminates  a l l  d i s t i n c t i o n s  between testamen- 
t a r y  and i n t e r  vivos t r u s t s  and provides f o r  r e g i s t r a t i o n  of 
both, This d i f f e r s  s i g n i f i c a n t l y  from present  methods of 
supervisory j u r i sd i c t i on  over  testamentary t r u s t s ,  The pro- 
v i s ions  of the  Code a r e  intended t o  provide a simple d i r e c t  
procedure without t he  requirements of de t a i l ed  supervision o r  
rout ine  accounting. 

The Code provides f o r  t he  r e g i s t r a t i o n  of t h e  t m s t  i n  
t he  county and s t a t e  of  t h e  p r inc ipa l  place of administrat ion 
of the t r u s t ,  t h a t  i s ,  t h e  txus tee ' s  p r inc ipa l  place of busi- 
ness, I n  the  case of mul t ip le  t r u s t e e s ,  r e g i s t r a t i o n  would 
be i n  the  s t a t e  where t h e  corporate t r u s t e e  does business o r ,  
if the re  a r e  individual  t r u s t e e s ,  t h e  s t a t e  of one of such 
individual  co-trustees.  I f  t h e  place o f  administrat ion i s  
changed, t he  i n i t i a l  r e g i s t r a t i o n  may be released and t h e  
t r u s t  r eg i s te red  i n  t he  newly acquired s t a t e  of administra- 
t i o n  i f  t h a t  i s  not  inconsistent with the  expressed o r  implied 
terms of t he  t r u s t  o r  t he  e f f i c i e n t  administrat ion of the  
t r u s t  o r  the  bes t  i n t e r e s t s  of the  benef ic ia r ies .  Registra-
t i o n  i s  accomplished by f i l i n g  a simple statement of accept- 
ance of t he  t r u s t  with t h e  appropriate  court.  Neither  the  
t e r n s  of the  t r u s t  nor  t he  i d e n t i t y  of the  benef ic iary  o r  t he  
a s se t s  of t h e  t r u s t  need be revealed f o r  t h e  r eg i s t r a t i on  w i l l  
be under t h e  decedent's name o r  the  name of t he  s e t t l o r .  
Benef ic iar ies  become subject  t o  t h e  j u r i sd i c t i on  of t h e  cour t  
provided not ice  of r e g i s t r a t i o n  i s  given t o  them, 

Periodic t r u s t ee s '  accounts i n  cour t  a r e  not  required, 
Instead, t he  t r u s t e e  has c e r t a i n  du t i e s ,  including t he  duty 
t o  no t i fy  t he  bene f i c i a r i e s  of t h e  r e g i s t r a t i o n  of t he  t r u s t  
and upon request t o  fu rn i sh  t h e  bene f i c i a r i e s  with a copy of  
t he  t r u s t  instrument and a desc r ip t ion  of t h e  t r u s t  a s s e t s  
and p a r t i c u l a r s  r e l a t i ng  t o  t h e  administrat ion,  Likewise 
upon request,  the t r u s t e e  i s  under a duty t o  fu rn i sh  t he  
benef ic ia r ies  with an annual account, as well  a s  an account 
a t  termination o r  i n  t he  event of a change of t n t s t e e ,  Appro-
p r i a t e  remedies a r e  a1  so ava i lab le  t o  t h e  benef ic ia r ies ,  

Trusteest  f i n a l  accounts may be s e t t l e d  informally o r  
jud ic ia l ly ,  accounting roceedings may be i n i t i a t e d  by pe t i -  
t i o n  of any t r u s t e e  o r  Eenef ic ia ry ;  informal accounts may be 
s e t t l e d  by consent ( r e l e a s e ) ,  An account a l s o  may become 
binding on the benef ic iary  if the account is submitted to the 
benef ic iary  un less  a proceeding i s  commenced by t he  benef ic i -  
ary within t h r ee  years  a f t e r  t he  r ece ip t  of t he  account. 
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COLORADO PROBATE C3D.E 

BY REPRESENTATIVES S t r a h l e ,  J c h n s o n ,  a n d  K o p e l ;  
a l s o  SSNATOES A n d e r s o n ,  B e r m i n g h a m ,  a n d  C i s n e r o s .  

A BILL FOB A N  ACT 

ENACTIIIG B  PaOBATE CODE, A N D  PROVIDING FOR FlETZCDS OP 
A3llINISTBATION A N D  DISPOSITICN OP TRUSTS A N D  O? 
TYE AFFAIRS AN3 PROPERTY O F  PERSONS DECEASED, 
KISSIYG, OR REQUIRING PROTECTION BECAUSE OF 
IACAPACITY OR OTHER LEGAL DISABILITY,  AND 
&YENDING LAZS WITH RESPECT TdEBETO. 

Be it enacted & the General Assembly of the State of Co lo rado :  

SECTION 1. C h a p t e r  153, C o l o r a d o  B e v i s e d  
S t a t u t e s  1 3 6 3 ,  a s  a m e n d e d ,  is 3EPEALED A N D  REEYACTED, 
YITR AYEBD?IENTS, t o  r e a d :  

CHAPTER 1 5 3  

COLCRADO PROBATE COEE 


ARTICLE I 

G e n e r a l  P r o v i s i o n s ,  D e f i n i t i o n s ,  


a n d  P r o b a t e  J u r i s d i c t i c n  c f  C o u r t  

(SE09T TITLE,  COtISTRUCTION, GENERAL PROVISIOhS)  


153-1-101. S h o r t  t i t l e .  T h i s  c h a p t e r ,  a s  f r o m  
time t o  t i n e  a m e n d e d ,  may b e  c i t e d  a s  t h e  g l C o l c r a d o  
P r o b a t e  C o d e N ,  a n d  i s  r e f e r r e a  t o  i n  t h i s  c h a p t e r  a s  
" t h i s  c o d e n  o r  n c o d e 7 1 .  

153-1-102. Pugeases - r u l e  of c o n s t r u c t i o n .  ( 1 )  
T n i s  c o d e  s h a l l  b e  l i b e r a l l y  c o n s t r u e d  a n d  a p p l i e d  t o  
p r o m o t e  i t s  u n d e r l y i n g  p u r p o s e s  a n d  p o l i c i e s .  

Colorado's law on r i l l s a n d  e s t a t e s ,  t h e  a f f a i r s  of  deceden t s ,  
missing persons ,  p ro tec ted  persons,  minors and i n c a p a c i t a t e d  
persons,  a r e  combined, s i m p l i f i e d ,  and coord ina ted  u n d e r  t h e  
Code. Th i s  a c t  would repea l  and reenac t  Chapter  153. 

The f i r s t  p a r t  of  A r t i c l e  I s e t s  genera l  m l e s  c2 c o n ~ t r u c -
t i o n  and s e v e r a b i l i t y  and i n c l u d e s  some o v e r r i d i n g  p r i n c i p a l s  
concerning t h e  e f f e c t  of  f r a u d  and t h e  evidence r e q u i r e d  t o  
e s t a b l i s h  death.  It a l s o  c l a r i f i e s  t h e  a u t h d r i t y  51 a h o l d e r  
of  a g e n e r a l  power of appointment t o  bind t h e  pe r sons  who 
t ake  s u b j e c t  t o  t h e  power. 

The t i t l e  of  t h e  Code was changed by t h e  Committee from t h e  
'Uniform Probate  Coden t o  t h e  "Colorado Probate  Codew. 

Sect ion 153-1-102 s t a t e s  t h a t  t h e  Code's purpose i s  t o  s i m -
p l i f y  and c l a r i f y  probate  law, t o  promote a speedy and e f f i -  
c i e n t  system f o r  s e t t l i n g  e s t a t e s  and making d i s t r i b u t i o n ,  
and t o  achieve uniformity. Subsection ( 1 )  e s t a b l i s h e s  a m l e  
of l i b e r a l  c o n s t ~ u c t i o n .  The Committee adopted this s e c t i o n  
i n t a c t .  



COLORAW PROBATE C3DE 

(2) ( a )  The u n d e r l y i n g  p u r p o s e s  a n d  p o l i c i e s  o f  
t h i s  c o d e  a r e :  

( b )  To s i m p l i f y  a n d  c l a r i f y  t h e  l a u  c o n c e r n i n q  
t h e  a f f a i r s  o f  d e c e d e n t s ,  m i s s i n g  p e r s o n s ,  ~ r o t e c t e d  
p e r s o n s ,  m i n a r s ,  a n d  i n c a p a c i t a t e d  p e r s o n s ;  

( c )  To d i s c o v e r  a n d  make e f f e c t i v e  t h e  i n t e n t  o f  
a d e c e d e n t  i n  d i s t r i b u t i o n  o f  h i s  p r o p e r t y ;  

(d)  To p romote  a  s p e e d y  a n d  e f f i c i e n t  s y s t e m  f o r  
s e t t l i n g  t h e  e s t a t e  of t h e  d e c e d e n t  and mak inq  
d i s  t r i b u t i o c  t o  h i s  s u c c e s s o r s ;  

(e) To f a c i l i t a t e  u s e  and e ~ f o r c e m e n tof c e r t a i n  
t r u s t s ;  

(E) To a a k e  u n i f o r m  t h e  l a w  among t h e  v a r i o u s  
jurisdictions. 

153-1-103, supple men tar^ q e n e r a l  p r i n c i p l e s o f  
l a w  a p p l i c a b l e .  U n l e s s  d i s p l a c e d  by t h e  p a r t i c u l a r  
p r o v i s i o n s  o f  t h i s  c o d e ,  t h e  p r i n c i p l e s  o f  law a n d  
e q u i t y  s u p p l e m e n t  i t s  p r o v i s i o n s .  

b 153- 1-1 04. S e v e r a b i l i ty, If a n y  p r o v i s i o n  o f  
I t h i s  c o d e  o r  t h e  a p p l i c a t i o n  t h e r e o f  t o  a n y  p e r s o n  o r  

c i r c u m s t a n c e s  is h e l d  i n v a l i d ,  t h e  i n v a l i d i t y  s h a l l  
n o t  a f f e c t  o t h e r  p r o v i s i o n s  o r  a p p l i c a t i o n s  o f  t h e  
c o d e  which c a n  b e  g i v e n  effect  w i t h o u t  t h e  i n v a l i d  
p r o v i s i o n  o r  a p p l i c a t i o n ,  a n d  t o  t h i s  e n d  t h e  
provisions of  t h i s  c o d e  a r e  d e c l a r e d  t o  b e  s e v e r a b l e .  

153-1-1 05. C o n s t r u c t i o n  a q a i n s t  i m ~ l i e d  r e p a .  
T h i s  c o J e  is a g e n e r a l  a c t  i n t e n d e d  as a u n i f i e d  
c o v e r a g e  o f  its s u b j e c t  m a t t e r  and  no p a r t  o f  i t  s h a l l  
b e  deemed i m p l i e d l y  r e p e a l e d  b y  s u b s e q u e n t  l e g i s l a t i o n  
i f  i t  c a n  r e a s o n a b l y  b e  a v o i d e d .  

153-1-106. E f f e c t  o f  f r a u d  a n d  e v a s i o n .  
Whenever f r a u d  h a s  b e e n  p e r p e t r a t e d  i n  c o n n e c t i o n  w i t h  
a n y  p r o c e e d i n g  o r  i n  a n y  s t a t e m e n t  f i l e d  u n d e r  t h i s  
c o d e  o r  i f  f r a u d  is u s e d  t o  a v o i d  o r  c i r c u m v e n t  t h o  
p r o v i s i o n s  o r  p u r p o s e s  o f  t h i s  c o d e ,  a n y  p e r s o n  
i n j u r e d  t h e r e b y  may o b t a i n  a p p r o p r i a t e  r e l i e f  a g a i n s t  
t h e  p e r p e t r a t o r  o f  t h e  f r a u d  o r  restitution f r o m  a n y  
p e r s o n  ( o t h e r  t h a n  a bona  f i d e  p u r c h a s e r )  b e n e f i t t i n q  
f r o m  t h e  f r a u d ,  w h e t h e r  i n n o c e n t  o r  n o t .  Any 

EXPLANATION 


Exis t ing laws would continue un less  s p e c i f i c a l l y  changed by 
Code. The genera l  m l e s  of c i v i l  procedure w i l l  a p p l y u n l e s s  
s p e c i f i c a l l y  provided t o  t h e  contrary i n  t h e  Code o r  u n l e s s  
i ncons i s t en t  with i t s  provisions. 

Seve rab i l i t y  c lause  of  Code i s  s i m i l a r  t o  t h a t  used by Leg-
i s l a t i v e  Draf t ing Off ice  under Sect ion 135-1-5, C-R-S- 1963. 

Provides t h a t  repeal  by impl icat ion of p a r t  of  t h i s  a c t ,  a s  
t h e  r e s u l t  of l a t e r  l e g i s l a t i o n ,  should no t  be decreed if it 
i s  possible  t o  f i t  t h e  l a t e r  l e g i s l a t i o n  i n t o  t h e  s p i r i t  and 
i n t e n t  of  t h e  Code. S imi l a r  t o  provis ion i n  UCC and UCCC. 

Sect ion 153-1-106 provides an e x p l i c i t  ~ l on t h e  effect ofe 
fraud, t o  which a l l  r i g h t s ,  procedures,  and l i m i t a t i o n s  under  
t h e  Code a r e  subject .  Anyone i n ju r ed  by f r aud  may o b t a i n  
"appropria te  r e l i e f u  aga ins t  t h e  p e r p e t r a t o r  of  t h e  f r a u d ,  o r  
r e s t i t u t i o n  from an innocent pa r t y  - o t h e r  than  a bona f i d e  
purchaser - bene f i t t i ng  from t h e  f raud .  An ac t i on  f o r  f r aud  
must be commenced within  two yea r s  of discovery of t h e  f r aud ,  
but  the  i n ju r ed  par ty  may no t  sue a non-perpetra tor  for res-
t i t u t i o n  more than f i v e  years  a f t e r  t h e  f raudulen t  a c t ,  even 
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COLORADO PROBATE C3DE EXPLANATION 

s t e p c h i l d ,  a f o s t e r  c h i l d ,  a g r a n d c h i l d ,  o r  a n y  m o r e  

r e m o t e  d e s c e n d a n t .  


(7)  l lCla imsl l ,  i n  r e s p e c t  t o  e s t a t e s  o f  d e c e d e n t s  

a n d  p r o t e c t e d  p e r s o n s ,  i n c l u d e s  l i a b i l i t i e s  o f  t h e  

d e c e d e n t  o r  p r o t e c t e d  p e r s o n  w h e t h e r  a r i s i n g  i n  

c o n t r a c t ,  i n  t o r t ,  o r  o t h e r w i s e ,  a n d  l i a b i l i t i e s  o f  

t h e  e s t a t e  w h i c h  a r i s e  a t  o r  a f t e r  t h e  d e a t h  o f  t h e  

d e c e d e n t  o r  a f t e r  t h e  a p p o i n t m e n t  o f  a c o n s e r v a t o r ,  

i n c l u d i n g  f u n e r a l  e x p e n s e s  a n d  e x p e n s e s  o f  

a d m i n i s t r a t i o n .  T h e  term d o e s  n o t  i n c l u d e  e s t a t e  o r  

i n h e r i t a n c e  t a x e s ,  d e m a n d s  o r  d i s p u t e s  r e g a r d i n g  t i t l e  

o f  a d e c e d e n t  o r  p r o t e c t e d  p e r s o n  t o  s p e c i f i c  asse ts  

a l l e g e d  t o  b e  i n c l u d e d  i n  t h e  e s t a t e .  


(8) l g C o n r t u  m e a n s  t h e  c o u r t  o r  d i v i s i o n  t h e r e o f  UPC d e f i n i t i o n  o f  n c o u r t n  was a l t e r e d  by Committee t o  con- 
h a v i n g  j u r i s d i c t i o n  i n  m a t t e r s  r e l a t i n g  t o  t h e  a f f a i r s  form t o  Colorado s i t u a t i o n .  . 
o f  d e c e d e n t s .  T h i s  c o u r t  i n  t h i s  s t a t e  is t h e  
d i s t r i c t  c o u r t  e x c e p t  i n  t h e  c i t y  a n d  c o a n t F  o f  D e n v e r  
i t  is t h e  p r o b a t e  c o u r t .  

(9) " C o n ~ e r v a t o r ~ ~m e a n s  a p e r s o n  who is 
op 
I 

a p p o i n t e d  by a C o u r t  t o  m a n a g e  t h e  e s t a te  o f  a 
I p r o t e c t e d  p e r s o n .  

(10) ~ * D e v i s e l ~ ,  when u s e d  as a n o u n ,  m e a n s  a 

t d s t a m e n t a r y  d i s p o s i t i o n  o f  r e a l  o r  p e r s o n a l  p r o p e r t y  

a n d  when used  a s  a  v e r b ,  m e a n s  t o  d i s p o s e  of real or 

p e r s o n a l  p r o p e r t y  b y  w i l l .  


(11) l l D e v i s e e w  m e a n s  a n y  p e r s o n  d e s i g n a t e d  i n  a 

w i l l  t o  r e c e i v e  a  d e v i s e .  I n  t h e  c a s e  o f  a d e v i s e  t o  

a n  e x i s t i n g  t r u s t  o r  t r u s t e e ,  o r  t o  a t r u s t e e  o n  t r u s t  

d e s c r i b e d  by w i l l ,  t h e  t r u s t  o r  t r u s t e e  is t h e  d e v i s e e  

a n d  t h e  b e n e f i c i a r i e s  a r e  n o t  d e v i s e e s .  


(12) n D i s a b i l i t  y r  m e a n s  c a u s e  f o r  a p r o t e c t i v e  

o r d e r  a s  d e s c r i b e d  hy s e c t i o n  153-5-407. 


(13) " D i s t r i b u t e e n  m e a n s  a n y  p e r s o n  who h a s  

r e c e i v e d  p r o p e r t y  o f  a d e c e d e n t  f r o m  h i s  p e r s o n a l  

r e p r e s e n t a t i v e  o t h e r  t h a n  a s  a  c r e d i t o r  o r  p u r c h a s e r .  

A t e s t a m e n t a r y  t r u s t e e  i s  a d i s t r i b u t e e  o n l y  t o  t h e  ' 

e x t e n t  o f  d i s t r i b u t e d  a s s e t s  o r  i n c r e m e n t  t h e r e t o  

r e m a i n i n g  i n  h i s  h a n d s .  A . b e n e f i c i a r y  of a 

t ~ ~ + a n s r t t a r Ptrust t o  whom t h e  t r u s t e e  h a s '  d i s t r i b u t e d  
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p r o p e r t y  r e c e i v e d  f r o m  a p e r s o n a l  r e p r e s e n t a t i v e  is a 
d i s t r i b u t e e  o f  t h e  p e r s o n a l  r e p r e s e n t a t i v e .  P o r  t h e  
p u r p o s e s  o f  t h i s  p r o v i s i o n  t h e  t e r n  t e s t a m e n t a r y  
t r u s t e e  i n c l u d e s  a t r u s t e e  t o  whoa a s s e t s  are 
t r a n s f e r r e d  b y  w i l l ,  t o  t h e  e x t e n t  o f  t h e  d i v i s e d  
a s s e t s .  

(14) w D i v o r c e 8 1  i n c l u d e s  a d i s s o l u t i o n  o f  "Divorcen was added t o  t h e  d e f i n i t i o n s  s e c t i o n  by t h e  Com-
m a r r i a g e ,  a n d  * l a n n u l m e n t w  i n c l u d e s  a d e c l a r a t i o n  o f  mi t t ee  t o  insure  t h a t  mdivorcem as  used i n  t h e  Code a l s o  
i n v a l i d i t y ,  a s  s u c h  terms a r e  u s e d  i n  t h e  " U n i f o r m  includes  t ld i s so lu t ion  of  marriagew and annulmentm i n c l u d e s  
D i s s o l u t i o n  o f  l l a r r i a q e  ActN, c h a p t e r  46, C.R.S. 1963. "dec la ra t ion  of i n v a l i d i t y "  a s  those t enns  a r e  used i n  t h e  

(15) " E s t a t e u  i n c l u d e s  t h e  p r c p e r t y  o f  t h e  lnDissolution of  Marriage Actm. 
d e c e d e n t ,  t r u s t ,  o r  o t h e r  p e r s o n  whose  a f f a i r s  a re  
s u b j e c t  t o  t h i s  c o d e  a s  o r i g i n a l l y  c o n s t i t u t e d  a n d  a s  
i t  e x i s t s  f r o m  time t o  time d u r i n g  a d m i n i s t r a t i o n .  

(16) #*Exempt p r o p e r t y u  m e a n s  t h a t  p r o p e r t y  o f  a 
d e c e d e n t ' s  estate w h i c h  is d e s c r i b e d  i n  s e c t i o n  
153-2-402. 

( 1 7 )  " P i d u c i a r y l l  i n c l u d e s  p e r s o n a l  The d e f i n i t i o n  of  " f iduc ia ryw expands p r e sen t  law by i n -  
f e p r e s e n t a t i v e ,  g u a r d i a n ,  c o n s o r v a t o r ,  a n d  t r u s t e e .  cluding guardian and consenrator. 

(18) s * F o r e i g n  p e r s o n a l  r e p r e s e n t a t i v e "  means  a 
p e r s o n a l  r e p r e s e n t a t i v e  o f  a n o t h e r  j u r i s d i c t i o n .  

(19) n F 6 r a a l  p r o c e e d i n g s # *  means  t h o s e  c o n d u c t e a  
b g f o r e  a j u d g e  w i t h  n o t i c e  t o  i n t e r e s t e d  p e r s c n s .  

(20) " G u a r d i a n "  means a p e r s o n  h a v i n g  t h e  c a r e ,  The UPC d e f i n i t i o n  o f  Aguardianm was en la rged  by t h e  Commit- ' 

c u s t o d y ,  o r  c o n t r o l  o f  a n  i n c a p a c i t a t e d  p e r s c n ,  o r  t e e  t o  include persons having t h e  ca re ,  custody, o r  c o n t r o l  
m i n o r ,  w h e t h e r  by c o u r t  o r d e r  o r  o t h e r w i s e ,  b u t  o f  incapac i ta ted  persons and minors i n  o r d e r  t h a t  such pe r -  
e x c l u d e s  o n e  who is m e r e l y  a g u a r d i a n  a d  litem. sons could receive funds under. t he  f a c i l i t y  of  payment pro- 

(21) "Heirsn means  t h o s e  p e r s c n s ,  i n c l u d i n g  t h e  v i s i ons  of t h e  Code. 
s u r v i v i n g  s p o u s e ,  who a r e  e n t i t l e d  u n d e r  t h e  s t a t u t e s  
o f  i n t e s t a t e  s u c c e s s i o n  t o  t h e  F r o p e r t y  o f  a d e c e d e n t .  

(22) " I n c a p a c i t a t e d  p e r s o n 1 *  is a s  d e f i n e d  i n  
s e c t i o n  153-5-101. 

(23) " I n f o r m a l  p r o c e e d i n g s n  mean t h o s e  c o n d u c t e d  
w i t h o u t  n o t i c e  t o  i n t e r e s t e d  p e r s o n s  b y  a n  o f f i c e r  o f  
t h e  c o u r t  a c t i n g  a s  a  r e g i s t r a r  f o r  p r o b a t e  o f  a w i l l  
o r  a p p o i n t m e n t  o f  a p e r s o n a l  r e p r e s e n t a t i v e .  

( 2 b )  " I n t e r e s t e d  p e r s o n n  i n c l u d e s  h e i r s ,  
d e v i s e e s ,  c h i l d r e n ,  s p o u s e s ,  c r e d i t o r s ,  b e n e f i c i a r i e s ,  
a n d  a n y  o t h e r s  h a v i n g  a p r o p e r t y  r i g h t  i n  o r  c l a i m  
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a g a i n s t  a t r u s t  e s t a t e  o r  t h e  e s t a t e  of a d e c e d e n t ,  
ward, o r  p r o t e c t e d  p e r s o n  u h i c h  may b e  a f f e c t e d  by  t h e  
p r o c e e d i n g .  I t  a l s o  i n c l u d e s  p e r s o n s  h a v i n g  p r i o r i t y  
f o r  a p p o i n t m e n t  a s  p e r s o n a l  r e p r e s e n t a t i v e ,  and o t h e r  
f i d u c i a r i e s  r e p r e s e n t i n g  i n t e r e s t e d  p e r s o n s .  The 
mean ing  a s  it r e l a t e s  t o  p a r t i c u l a r  p e r s o n s  may v a r y  
f rom t i m e  t o  time a n d  m u s t  b e  d e t e r m i n e d  a c c o r d i n g  t o  
t h e  p a r t i c u l a r  p u r p o s e s  o f ,  a n d  m a t t e r  i n v o l v e d  i n ,  
a n y  p r o c e e d i n g .  

(25) " I s s u e n  o f  a p e r s o n  means  a l l  h i s  l i n e a l  
d e s c e n d a n t s  o f  a l l  g e n e r a t i o n s ,  w i t h  t h e  r e l a t i o n s h i p  
of p a r e n t  and  c h i l d  a t  each g e n e r a t i o n  b e i n g  
d e t e r m i n e d  by t h e  d e f i n i t i o n s  o f  c h i l d  a n d  p a r e n t  
c o n t a i n e d  i n  t h i s  Code. 

(26) " L e a s e m  i n c l u d e s  a n  o i l ,  g a s ,  o r  o t h e r  
m i n e r a l  l e a s e .  

(27) " L e t t  ersn i n c l u d e s  letters t e s t a m e n t a r y ,  
l e t t e r s  o f  g u a r d i a n s h i p ,  l e t t e r s  cf a d m i n i s t r a t i o n ,
a n d  l e t t e r s  of  c o n s e r v a t o r s h i p .  

P (28) I*!4inoru means  a p e r s o n  who is u n d e r  
t uen ty -one  y e a r s  o f  age .  

(29) wBortyage l l  means a n y  c o n v e y a n c e ,  a g r e e s e n t ,  
o r  a r r a n g e m e n t  i n  w h i c h  p t o p e r t y  is u s e d  as s e c u r i t y .  

(30)  n N o n r e s i d e n t  d e c e d e n t "  m e a n s  a  d e c e d e n t  uho  
was d o m i c i l e d  i n  a n o t h e r  j u r i s d i c t i o n  a t  t h e  time o f  
h i s  d e a t h .  

(31) w O r g a n i z a t i o n N  i n c l u d e s  a c o r p o r a t i o n ,  
g o v e r n a e n t  o r  g o v e r n m e n t a l  s u b d i p i s i o n  o r  a g e n c y ,  
b u s i n e s s  t r u s t ,  e s t a t e ,  t r u s t ,  p a r t n e r s h i p  o r  
a s s o c i a t i o n ,  two o r  more p e r s o n s  h a v i n g  a j o i n t  o r  
common i n t e r e s t ,  o r  a n y  o t h e r  l e g a l  e n t i t y .  

(32) " P a r e n t n  i n c l u d e s  a n y  p e r s o n  e n t i t l e d  t o  
t a k e ,  o r  who would  be e n t i t l e d  t o  t a k e  i f  t h e  c h i l d  
d i e d  w i t h o u t  a w i l l ,  a s  a  p a r e n t  u n d e r  t h i s  c o d e  by 
i n t e s t a t e  s u c c e s s i o n  f r o m  t h e  c h i l d  w h o s e  r e l a t i o n s h i p  
is i n  q u e s t i o n  a n d  e x c l u d e s  a n y  p e r s o n  u h o  is o n l y  a  
s t e p p a r e n t ,  E o s t e r  p a r e n t ,  o r  g r a n d p a r e n t .  

(33) "Pe r sonq1  means an  i n d i v i d u a l ,  a 
c o r p o r a t i o n ,  a n  o r g a n i z a t i o n ,  o r  o t h e r  l e g a l  e n t i t y .  . 

EXPLANATION 
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(34)  " P e r s o n a l  r e p r e s e n t a t i v e "  i n c l u d e s  
e x e c u t o r ,  a d m i n i s t r a t o r ,  s u c c e s s o r  p e r s o n a l  
r e p r e s e n t a t i v e ,  s p e c i a l  a d m i n i s t r a t o r ,  p u b l i c  
a d m i n i s t r a t o r ,  a n d  p e r s o n s  who p e r f o r m  s u b s t a n t i a l l y  
t h e  same f u n c t i o n  u n d e r  t h e  law g o v e r n i n g  t h e i r  
s t a t u s .  " G e n e r a l  p e r s o n a l  r e p r e s e n t a t i v e m  e x c l u d e s  
s p e c i a l  a d n i n i s t r a t o r .  

(35)  " P e t i t i o n n  m e a n s  a  w r i t t e n  r e q u e s t  t o  t h e  
c o u r t  f o r  a n  o r d e r  a f t e r  n o t i c e .  

(36) " P r o c e e d i n g "  i n c l u d e s  a c t i o n  a t  l a w  a n d  
s u i t  i n  e q u i t y .  

(37)  " P r o p e r t y u  i n c l u d e s  b o t h  real a n d  p e r s o n a l  
p r o p e r t y  o r  a n y  i n t e r e s t  t h e r e i n  a n d  m e a n s  a n y t h i n g  
t h a t  map b e  t h e  s u b j e c t  o f  owners hi^. 

(38) " P r o t e c t e d  p e r s o n n  is a s  d e f i n e d  i n  s e c t i o n  
153-5-101. 

(39)  " P r o t e c t i v e  p r o c e e d i n g "  is a s  d e f i n e d  i n  , s e c t i o n  153-5-101. 
I- (40) U R e g i s t r a r n  r e f e r s  t o  t h e  d f f i c i a l  o f  t h e  
7 c o u r t  d e s i g n a t e d  t o  p e r f o r m  t h e  f u n c t i o n s  o f  r e g i s t r a r  

a s  p r o v i d e d  i p  s e c t i o n  153-1-307. 
(41)  n S e c u r i t y w  i n c l u d e s  a n y  n o t e ,  s t o c k ,  

t r e a s u r y  s t o c k ,  b o n d ,  d e b e n t u r e ,  e v i d e n c e  o f  
i n d e b t e d n e s s ,  c e r t i f i c a t e  o f  i n t e r e s t  o r  p a r t i c i p a t i o n  
i n  a n  o i l ,  g a s ,  o r  m i n i n g  t i t l e  o r  l e a s e  o r  i n  
p a y m e n t s  o u t  o f  p r o d u c t i c n  u n d e r  s u c h  a t i t l e  o r  
l e a s e ,  c o l l a t e r a l  t r u s t  c e r t i f i c a t e ,  t r a n s f e r a b l e  
s h a r e ,  v o t i n g  t r u s t  c e r t i f i c a t e ,  o r ,  i n  g e n e r a l ,  a n y  
i n t e r e s t  o r  i n s t r u m e n t  c o m n o n l p  known a s  a s e c u r i t y ,  
o r  a n y  c e r t i f i c a t e  o f  i n t e r e s t  o r  p a r t i c i p a t i o n ,  a n y  
t e m p o r a r y  o r  i n t e r i m  c e r t i f i c a t e ,  r e c e i p t ,  O E  
c e r t i f i c a t e  o f  d e p o s i t  f o r  o r  a n y  w a r r a n t  o r  r i g h t  t 3  

s u b s c r i b e  t o  o r  p u r c h a s e  a n y  o f  t h e  f o r e g o i n g .  
(42) " S e t t l e m e n t " ,  i n  r e f e r e n c e  t o  a d e c e d e n t ' s  

e s t a t e ,  i n c l u d e s  t h e  f u l l  p r o c e s s  o f  a d m i n i s t r a t i o n ,  
d i s t r i b u t i o n ,  a n d  c l o s i n g .  

(43) " S p e c i a l  a d m i n i s t r a t o r w  m e a n s  a  p e r s o n a l  
r e p r e s e n t a t i v e  a s  d e s c r i b e d  by s e k t i o n s  153-3-614 t o  
1 5 3 3 - 6 1 8 .  

The UPC definit ion of 'personal representativea was changed
by the Committee to  include "public administratop which the 
Committee determined t o  continue. 
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a n d  	 i f  t h e  r u l i n g  c o u r t  d e t e r m i n e s  t h a t  v e n u e  is 
p r o p e r l y  i n  a n o t h e r  c o u r t ,  i t  s h a l l  t r a n s f e r  t h e  
p r o c e e d i n g  t o  t h e  o t h e r  c o u r t ,  

(3) I f  a c o u r t  f i n d s  t h a t  i n  t h e  i n t e r e s t  o f  
j u s t i c e  a  p r o c e e d i n g  o r  a  f i l e  s h o u l d  b e  l o c a t e d  i n  
a a o t h e r  c o u r t  o f  t h i s  s t a te ,  t h e  c o u r t  m a k i n g  t h e  
f i n d i n g  may t r a n s f e r  t h e  p r o c e e d i n g  o r  f i l e  to  t h e  
o t h e r  c o u r t .  

1 5 3 1 - 3 0 4 .  P r a c t i c e  i n  c o u r t .  U n l e s s  
s p e c i f i c a l l y  p r o v i d e d  t o  t h e  c o n t r a r y  i n  t h i s  c o d e  o r  
u n l e s s  i n c o n s i s t e n t  w i t h  i ts p r o v i s i o n s ,  t h e  C o l c r a d o  
r u l e s  o f  c i v i l  p r o c e a u r e  i n c l u d i n g  t h e  r u l e s  
c o n c e r n i n g  v a c a t i o n  o f  o r d e r s  a n a  a p p e l l a t e  r e v i e w  
g o v e r n  f o r m a l  p r o c e e d i n g s  u n d e r  t h i s  c o d e ,  

153-1-305. R e c o r d s  a n d  c e r t i f i e d  c o p i e s .  (1) 
T h e  c l e r k  o f  e a z  c o u r t  s h a l l  k e e p  a r e c o r d  fcr e a c h  
d e c e d e n t ,  ward, p r o t e c t e d  p e r s o n ,  o r  t r u s t  i n v o l v e d  i n  , 	 a n y  documen t  which may b e  f i l e d  w i t h  t h e  c o u r t  u n d e r  
t h i s  c o d e ,  i n c l u d i n g  ~ e t i t i c n s  a n d  a p p l i c a t i o n s ,  
d e m a n d s  f o r  n o t i c e s  or b o n d s ,  t r u s t  r e g i s t r a t i o n s ,  a n d  
of a n y  o r d e r s  o r  r e s p o n s e s  r e l a t i n g  t h e r e t o  by t h e  
r e g i s t r a r  o r  c o u r t ,  a n d  e s t a b l i s h  a n d  m a i n t a i n  a 
s y s t e m  f o r  i n d e x i n g ,  f i l i n g ,  o r  r e c o r d i n g  w h i c h  is 
s t i f f i c i e n t  t o  e n a b l e  u s e r s  o f  t h e  r e c o r d s  t o  o b t a i n  
a d e q u a t e  i n f o r m a t i o n .  Upon paymen t  of t h e  &es 
r e q u i r e d  by l aw  t h e  c l e r k  m u s t  i s s u e  c e r t i f i e d  c o p i e s  
of any p r o b a t e d  u i l l s ,  l e t te rs  i s s u e d  t o  p e r s o n a l  
r e p r e s e n t a t i v e s ,  o r  a n y  o t h e r  r e c o r d  o r  p a p e r  f i l e d  or  
r e c o r d e d ,  C e r t i f i c a t e s  r e l a t i n g  t o  p r o b a t e d  u i l l s  
m p s t  i n d i c a t e  w h e t h e r  t h e  d e c e d e n t  was d o m i c i l e d  i n  
t h i s  s t a t e  and  w h e t h e r  t h e  p r o b a t e  was formal o r  
i n f o r m a l ,  C e r t i f i c a t e s  r e l a t i n g  t o  letters m u s t  show 
t h e  sate of a p p o i n t m e n t .  

(2) A 1 1  i n s t r u n e n t s  p u r p o r t i n g  t o  b e  t h e  
o r i g i n a l  w i l l s ,  upon  p r e s e n t a t i c n  f o r  p r o b a t e  t h e r e o f ,  
s h a l l  b e  r e c o r d e d  b y  t h e  c l e r k  o f  t h e  c o u r t ,  i n  a u e l l  
b o u n d  book,  t o  be p r o v i d e d  by  him* f o r  t h a t  p u r p c s e ,  o r  
p h o t o g r a p h e d ,  n i c r o p h o t o g r a p h e d ,  o r  r e p r o d u c e d  ' on  f i l m  
a s  a pe rmanen t  r e c o r d ,  a n d  s h a l l  r e m a i n  a n d  b e  

EXPLANATION 

Sections 153-1-304 and 153-1-308 make the  general m l e s  of 
c i v i l  procedure and appel late  ru l e s  applicable t o  code pro- 
ceedings and appeals. The reference t o  ~ u l e s  of c i v i l  pro- 
cedure was made de f in i t e  t o  Colorado r u l e s  by the  Committee. 

Section 153-1-305 provides t h a t  the court  c l e rk  s h a l l  estab-  
l i s h  and maintain a system f o r  recording, indexing, and 
f i l i n g  cour t  records f i l e d  under the  code and s h a l l  i s s u e  
c e r t i f i e d  copies thereof upon request and payment o f  t h e  
necessary fee. Subsection (2)was adapted fmm Sect ion  153- 
5-21, C.R.S. 1963, and was included herein by the Committee. 
Subsection (1)  of t h i s  sect ion was adopted i n t a c t .  



p c e s e r v e d  i n  t h e  o f f i c e  o f  t h e  c l e r k  o f  t h e  c o u r t .  
Upon a d m i s s i o n  o f  s u c h  w i l l  t o  F r o b a t e ,  s u c h  r e c o r d  
s n a l l  b e  s u f f i c i e n t ,  w i t h o u t  a g a i n  r e c o r d i n g  t h e  same 
i n  t h e  r e c o r d s  o f  t h e  c l e r k  o f  t h e  c o u r t .  

153-1-306. J u r v  t r i g & .  ( 1 )  I f  d u l y  d e m a n d e d ,  a 
p a r t y  is e n t i t l e d  t o  t r i a l  b y  j u r y  i n  a f o r m a l  t s s t a c y  
p r o c e e d i n g  a n d  a n y  p r o c e e d i n g  i n  w h i c h  a n y  
c o n t r o v e r t e d  q u e s t i o n  o f  f a c t  ar ises a s  t o  w h i c h  a n y  
p a r t y  h a s  a c o n s t i t u t i o n a l  r i g h t  t o  t r i a l  by  j u r y ,  

(2)  I f  t h e r e  is n o  r i g h t  t o  t r i a l  b y  j u r y  u n d e r  
s u b s e c t i o n  ( 1 )  o f  t h i s  s e c t i o n  o r  t h e  r i g h t  is w a i v e d ,  
t h e  c o u r t  i n  i t s  d i s c r e t i o n  may c a l l  a j u r y  t o  d e c i d e  
a n y  i s s u e  o f  f a c t ,  i n  w h i c h  c a s e  t h e  v e r d i c t  i s  
a d v i s o r y  o n l y .  

153-1-307. R e u i s t r a r  - p o w e r s .  The  a c t s  a n d  
o r d z r s  v h i c h  t h i s  c o d e  s p e c i f ~ s  a s  p e r f o r m a b l e  b y  t h e  
r e g i s t r a r  n a y  be p e r f o r m e d  e i t h e r  b y  a j u d g e  o f  t -he  
c o u r t  o r  b y  a  p e r s o n ,  i n c l u d i n g  t h e  c l e r k ,  d e s i g n a t e d  
b y  t h e  c o u r t  b y  a w r i t t e n  o r d e r  £ i l e a  a n d  r e c o r d e d  i n  

r 
1 t h e  o f f i c e  of t h e  c l e r k  o f  t h e  c o u r t .  
'f 153-1-338. A p p e a l s .  A p p e l l a t e  r e v i e w ,  i n c l u d i n g

t h e  r i g h t  t o  a p p e l l a . t e  r e v i e w ,  i n t e r l o c u t o r y  a p p e a l ,  
p r o v i s i o n s  a s  t o  time, m a n n e r ,  n o t i c e ,  a p p e a l  b o n d ,  
s t a y s ,  s c o p e  of  r e v i e w ,  r z c o r d  o n  a p p e a l ,  b r i e f s ,  
a r g u n a n t s  a n d  power o f  t h e  a p p e l l a t e  c o u r t ,  is  
y o v s r n e d  by  t h e  C o l o r a d o  a p p s l l a t e  r u l e s .  

153-1-309. ( R e s e r v e d . )  
153-1-310. -----------o r  a f f i r m a t i o n  o nO a t h  f i l e d  

d o c u m e n t .  E x c e p t  a s  o t h e r w i s e  s p e c i f i c a l l y  p r o v i d e d  
i n  t n i s  c o d e  o r  by r u l e ,  e v e r y  d o c u m e n t  f i l e d  w i t h  t h e  
c o u r t  u n d e r  t h i s  c o d e  i n c l u d i n g  a p p l i c a t i o n s ,  
p e t i t i o n s ,  a n d  d e m a n d s  f o r  n o t i c e ,  s h a l l  be deemed t o  
i n c l u d e  a n  o a t h ,  a f f i r m a t i o n ,  o r  s t a t e m e n t  t o  t h e  
e f f e c t  t h a t  its r e p r e s e n t a t i o n s  a r e  t r u e  a s  f a r  a s  t h e  
p e r s o n  e x e c u t i n g  o r  f i l i n g  i t  k n o w s  o r  i s  i n f o r m e d ,  
a n d  p e n a l t i e s  f o r  p e r j u r y  may f o l l o w  d e l i b e r a t e  
f a l s i f i c a t i o n  t h e r e i n .  

( O m i t t e d  s e c t i o n  n u m b s r s  r e s e r v e d  f o r  e x p a n s i o n )  
(NOTICE, PARTIES A N D  REPRESENTATION I N  ESTATE 

Section 153-1-306 i s  s imi la r  t o  ru les  38, 39, and 439 of 
the  Colorado Rules of C i v i l  Procedure and was adopted in -  
tac t .  

The Committee added the  words " the c le rk  o fw  t o  conform t o  
the Colorado cour t  makeup and the  sect ion was othenvise 
adopted in tac t .  See a l s o  Rule 471, C,R.C.P. 

-
Section 153-1-308 was amended by the Committee t o  t i e  appel- 
l a t e  review t o  the  Colorado Appellate Rules. 

Section 153-1-309 which pertained t o  t h e  qua l i f i ca t ion  of 
judges was deleted i n  i t s  en t i r e ty  by t h e  Committee, a s  t h e  
subject matter  i s  covered elsewhere i n  the  s t a t u t e s  and t h e  
Solorado Constitution. 

Section 153-1-310 el iminates  t he  need f o r  v e r i f i c a t i o n  of 
documents. To take the  place of ve r i f i ca t ions ,  it provides
t h a t  every document f i l e d  s h a l l  be deemed t o  include an 
oath, bringing i n t o  play the penal t ies  f o r  per jury i n  t h e  
event of de l ibera te  f a l s i f i ca t ion .  
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LITIGATION AXD OTHER HBTT ERS)  
1 5 1 - 4 0 1 .  Notice - method  a n d  time o f  qivincr .  

(1) (a )  I f  n o t i c e  o f  a h e a r i n g  o n  a n y  p e t i t i o n  is 
r e q u i r e d  a n d  e x c e p t  f o r  s p e c i f i c  n o t i c e  r e q u i r e m e n t s  
a s  o t h e r w i s e  p r o v i d e d ,  t h e  p e t i t i o n e r  s h a l l  c a u s e  
n o t i c e  o f  t h e  t i m e  a n d  p l a c e  o f  h e a r i n g  o f  a n y  
p e t i t i o n  t o  b e  g i v e n  t o  a n y  i n t e r e s t e d  p e r s o n  or  h l s  
a t t o r n e y  i f  h e  h a s  a p p e a r e d  b y  a t t o r n e y  o r  r e q u e s t e d  
t h a t  n o t i c e  b e  s e n t  t o  h i s  a t t o r n ~ p .  N o t i c e  s h a l l  b e  
g i v e n: 

(0 )  B y  m a i l i n g  a c o ~ yt h e r e o f  by c e r t i f i e d  o r  
r e g i s t e r e d  m a i l ,  r e t u r n  r e c e i p t  r e q u e s t e d  t o  b e  s i g n e d  
by a d d r e s s e e  o n l y ,  a d d r e s s e d  t o  t h e  p e r s o n  b e i n g  
n o t i f i e d  a t  t h e  p o s t  o f f i c e  a d d r e s s  g i v e n  i n  h i s  
demand f o r  n o t i c e ,  i f  a n y ,  o r  a t  h i s  o f f i c e  o r  p l a c e  
of r e s i d e n c e ,  i f  knovn.  t h e  r e t u r n  r e c e i p t  t o  show 
a e l i v e r y  a t  l e a s t  t e n  d a y s  b e f o r e  t h e  time s e t  f o r  t h e  
h e a r i n g ;  o r  

P 
I 

(c) By d e l i v e r i n g  a  c o p y  t h e r e o f  t o  t h e  p e r s o n  
b e i n g  n o t i f i e d  p e r s o n a l l y  a t  l e a s t  t e n  d a y s  b e f o r e  t h e  
time s e t  f o r  t h e  h e a r i n g ;  o r  

(d)  I f  ' t h e  a d d r e s s  o r  i d e n t i t y  o f  a n y  p e r s o n  is 
n o t  known a n d  c a n n o t  b e  a s c e r t a i n e d  w i t h  r e a s o n a b l e  
d i l i g e n c e ,  b y  p u b l i s h i n g  o n c e  a v e e k  f o r  t h r e e  
c o n s e c u t i v e  weeks ,  a c o p y  t h e r e o f  i n  a n e w s p a p e r  
h a v i n g  g e n e r a l  c i r c u l a t i o n  p u b l i s h e d  i n  t h e  c o u n t y  
whe re  t h e  h e a r i n g  is t o  b e  h e l d ,  t h e  l a s t  p u b l i c a t i o n  
o f  wh ich  is t o  b e  a t  l e a s t  t e n  d a y s  b e f o r e  t h e  t i m e  
s e t  f o r  t h e  h e a r i n g .  I n  c a s e  t h e r e  i s  n c  n e u s p a p e r  o f  
g e n e r a l  c i r c u l a t i o n  p u b l i s h e d  i n  t h e  c o u n t y  o f  
a p p o i n t m e n t ,  s a i d  p u b l i c a t i o n  s h a l l  b e  made i n  s u c h  a 
newspape r  i n  a n  a d j o i n i n g  c o u n t y .  

(2)  T h e  c o u r t  f o r  good  c a u s e  shown  may F r o v i d e  
f o r  a d i f f e r e n t  me thod  o r  time o f  g i v i n g  n o t i c e  f o r  
a n y  h e a r i n g .  

(3) P r o o f  o f  t h e  g i v i n g  cf n o t i c e  s h a l l  be  made 
on or  b e f o r e  t h e  h e a r i n g  and  f i l e d  in t h e  p r o c e e d i n g .  

(4)  P u b l i c a t i o n  o n c e  a  v e e k  f o r  t h r e e  s u c c e s s i v e  
weeks means p u b l i c a t i o n  o n c e  d u r i n g  e a c h  v e e k  o f  t h r e e  

Sec t ion  153-1-401, concerning the  requirements o f  n o t i c e ,  
w i l l  su ercede t he  p resen t  provis ions  i n  Sec t i on  153-1-11, 
C.R.S. !963. The s ec t i on  was adopted i n t a c t  except f o r  
severa l  changes made by t h e  Committee. F i r s t ,  t h e  UPC pro-
vided f o r  mailing o r  de l iver ing  a  copy of t h e  no t i c e  a t  
l e a s t  14 days p r i o r  to t h e  time s e t  f o r  hearing.  Th i s  was 
changed t o  10 days by t h e  Committee a s  a  compromise between 
t h e  present  procedure (5 days) and t h e  UPC provis ion.  
Second, t h e  Committee added subsection (4)  t o  t h e  s e c t i o n  
t o  spec i fy  t he  meaning o f  publ icat ion once a  week f o r  t h r e e  
consecutive weeks a s  i s  required by t h e  pub l i c a t i on  laws of 
Colorado. Third, the  Committee added t he  l a s t  sentence t o  
subsect ion (1 )  (d )  t o  c l a r i f y  t he  s i t u a t i o n  when t h e r e  i s  
no newspaper of general  c i r cu l a t i on  i n  t h e  county o f  appoint-  
ment, a s  has been t he  case  i n  Colorado. I n  subsec t ion  (1) 
( b ) ,  t h e  Committee de l e t ed  t h e  ordinary mai l  p rov is ion  o f  
t h e  UPC and added language providing f o r  c e r t i f i e d  o r  reg-  
i s t e r e d  mail wi th  a  requested re turn r e c e i p t  from t h e  ad- 
d ressee  only required t o  insure  t h a t  t h e  requirements o f  due 
process  a r e  met. P resen t  Colorado law prov ides  t o r  f o u r  
pub l ica t ions  of no t ice  whereas t he  code prov ides  f o r  t h r e e  
publ icat ions .  
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s u c c e s s i v e  c a l e n d a r  weeks,  t h r e e  t i n e s ,  w i t h  a t  l e a s t  
t w e l v e  d a y s  e l a p s i n g  b e t w e e n  t h e  f i r s t  a n d  l a s t  
p u b l i c a t i o n s .  

153-1-402. N o t i c e  - w a i v e r .  A p e r s o n ,  i n c l u d i n g  
a g u a r d i a n  a d  litem, c o n s e r v a t o r ,  o r  o t h e r  f i d u c i a r y ,  
may v a i v e  n o t i c e  by  a w r i t i n g  s i g n e d  b y  him o r  h i s  
a t t o r n e y  a n d  . f i l e d  i n  t h e  p r o c e e d i n g .  

153-1-433. Q a d i n s s  - vhep p a r t i e s  bcund  by  
o t h e r s  - n o t i c e .  (1 )  I n  f o r m a l  p r o c e e d i n g s  i n v o l v i n g  
t r u s t s  o r  e s t a t e s  o f  d e c e d e n t s ,  m i n o r s ,  p r o t e c t e d  
p e r s o n s ,  o r  i n c a p a c i t a t e d  p e r s o n s ,  a n d  i n  j u d i c i a l l y  
s u p e r v i s e d  s e t t l e m e n t s ,  t h e  p r o v i s i c n s  o f  t h i s  s e c t i o n  
a r e  a p p l i c a b l e .  

(2)  I n t e r e s t s  t o  b e  a f f e c t e d  s h a l l  b e  d e s c r i b e d  
i n  p l e a d i n g s  wh ich  g i v e  r e a s o n a b l e  i n f o r m a  t i c n  t o  
o w n e r s  b y  name o r  c l a s s ,  b y  r e f e r e n c e  t c  t h e  
i n s t r u m e n t  c r e a t i n g  t h e  i n t e r e s t s ,  o r  i n  o t h e r  
a p p r o p r i a t e  manner. 

(3 )  (a )  P e r s o n s  a r e  hound by o r d e r s  b i n d i n g  
I o t h e r s  i n  t h e  f o l l o w i n y  c a s e s :  
w 
4 (b)  O r d e r s  b i n d i n g  t h e  s o l e  h o l d e r  o r  a l l  
I 	 c o - h o l d e r s  o f  a power  of  r e v o c a t i o n  o r  a p r e s e n t l y  

e x e r c i s a b l e  g e n e r a l  power  o f  a p p o i n t m e n t ,  i n c l u d i n g  
o n e  i n  t h e  form o f  a power  o f  amendment,  b i n d  o t h e r  
p a r s o n s  t o  t h e  e x t e n t  t h e i r  i n t e r e s t s  ( a s  o b j e c t s ,  
t a k e r s  i n  d e f a u l t ,  o r  o t h e r w i s e )  a r e  s u b j e c t  t o  t h e  
power .  

(c) To t h e  e x t e n t  t h e r e  is n o  c o n f l i c t  o f  
i n t e r e s t  be tween  t hem o r  among p e r s o n s  r e p r e s e n t e d ,  
o r d e r s  b i n d i n g  a c o n s e r v a t o r  b i n d  t h e  p e r s o n  whose  
e s t a t e  h e  c o n t r o l s ;  o r d e r s  b i n d i n g  a g u a r d i a n  b i n d  t h e  
ward  i f  no  c o n s e r v a t o r  o f  h i s  e s t a t e  h a s  b e e n  
a p p o i n t e d ;  o r d e r s  b i n d i n g  a t r u s t e e  b i n d  b e n e f i c i a r i e s  
of  t h e  t r a s t  i n  p r o c e e d i n g s  t o  p r o b a t e  a w i l l  
e s t a b l i s h i n g  o r  a d d i n g  t o  a t r u s t ,  t o  r e v i e w  t h e  a c t s  
o r  a c c o u n t s  o f  a  p r i o r  f i d u c i a r y  a n d  i n  p r o c e e d i n g s  
i n v o l v i n g  c r e d i t o r s  o r  o t h e r  t h i r d  p a r t i e s :  a n d  o r d e r s .  
b i n d i n g  a p e r s o n a l  r e p r e s e n t a t i v e  b i n d  p e r s o n s  
i n t e r e s t e d  i n  t h e  u n d i s t r i b u t e d  a s s e t s  o f  a d e c e d e n t ' s  

EXPLANATION 

Sect ion 153-1-402 was adopted i n t a c t  by t h e  Committee. 

Sect ion 153-1-403 adopts a broad v i r t u a l  r ep r e sen t a t i on  r u l e  
which reduces t h e  cases  where t h e  cour t  must appoint  agua rd -  

i a n  ad l i tem.  This sec t ion  def ines  t h e  persons  bound by t h e  
cour t  o r d e r  and requ i res  t h a t  a person capable of binding a 
minor o r  d i sab led  person be named a s  a par ty  so a s . t o  b ind  
t h e  minor o r  disabled person. Under t h i s  s e c t i o n  an o r d e r  

I binding on: ( 1 )  t he  donee of  a general  power of appointment 
binds  a l l  t a k e r s  i n  de f au l t ;  (2) the  conservator  o r  i f  none, 
t h e  guardian binds t h e  minor o r  disabled person; (31 a par -  
e n t  b inds  h i s  minor ch i ld ;  (4)  a t r u s t e e  b inds  t h e  bene f i c i -  
ary;  	 ( 5 )  a personal represen ta t ive  binds persons  i n t e r e s t e d  
i n  t h e  undis t r ibu ted  a s s e t s  o f  t h e  e s t a t e ;  and (6) a p a r t y  
having a subs t an t i a l l y  i d e n t i c a l  i n t e r e s t  bonds unborn o r  
unascer ta ined persons. Notice must be given t o  every i n t e r -  
e s t e d  person o r  t o  one who can bind an i n t e r e s t e d  person o r  
may be given t o  both. The cour t  may appoint a guardian ad 
l i t em  i n  c o n f l i c t  of i n t e r e s t  cases  and i n  c a s e s  i n  which 
t h e r e  i s  no one t o  represen t  a minor o r  d i s ab l ed  person o r  
unborn o r  unascertained person. The cour t ' s  a u t h o r i t y  t o  
ap o i n t  a guardian ad l i t e m  i n  such cases  i s  s u b j e c t  t o :  
(17 a determination by t h e  cour t  t h a t  r ep r e sen t a t i on  of t h e  

. i n t e r e s t  appears necessary, and (2) t h e  cou r t  must s e t  o u t  
i t s  reasons f o r  appointment a s  p a r t  of t h e  record.  

Thus, t h i s  sec t ion  permits t h e  cour t 'by i t s  o r d e r  t o  b ind  
minors and disabled persons, a s  wel l  a s  unborn and unascer- 
t a i ned  persons,  i n  most cases  without appointment o f  a 
guardian ad l i tem;  assures  p ro tec t ion  by t h e  appointment o f  
a guardian ad l i t em i n  ca se s  where a c o n f l i c t  o f  i n t e r e s t  
a r i s e s  o r  t h e  minor o r  d i sab led  person i n  n o t  o thenvise  p m -  
t e c t ed ;  and prevents abuse of d i s c r e t i on  by r equ i r i ng  t h e  
cour t  t o  d e t e m i n e  t h a t  representat ion by a guardian ad 
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e s t a t e  i n  a c t i o n s  o r  p r o c e e d i n g s  by  o r  a g a i n s t  t h e  
e s t a t e .  

(d )  I f  t h e r e  i s  no c o n f l i c t  o f  i n t e r e s t  a n d  n o  
c o n s e r v a t o r  o r  g u a r d i a n  h a s  b e e n  a p p o i n t e d ,  a p a r e n t  
n a y  r e p r e s e n t  h i s  m i n o r  c h i l d ,  a n d  where  t h e r e  is s u c h  
r e p r e s e n t a t i o n  o r d e r s  b i n d i n g  t h e  p a r e n t  b i n d  t h e  
m i n o r  c h i l d .  

( e )  An u n b o r n  o r  u n a s c e r t a i n e d  p e r s o n  who is  n o t  
o t h e r w i s e  r e p r e s e n t e d  is b o u n d  by a n  o r d e r  t o  t h e  
e x t e n t  h i s  i n t e r e s t  i s  a d e q u a t e l y  r e p r e s e n t e d  by  
a n o t h e r  p a r t y  h a v i n g  a s u b s t a n t i a l l y  i d e n t i c a l  
i n t e r e s t  i n  t h e  p r o c e e d i n g .  

(4)  (a) N o t i c e  is r e q u i r e d  a s  f o l l o w s :  
( b )  Notice a s  p r e s c r i b e d  by s e c t i o n  153-1-401 

s h a l l  b e  g i v e n  t o  e a c h  i n t e r e s t e d  p e r s o n  o r  t o  o n e  vho  
c a n  b i n d  a n  i n t e r e s t e d  p e r s o n  a s  d e s c r i b e d  i n  
s u b s e c t i o n  (3) o f  t h i s  s e c t i o n .  Notice s a y  b e  g i v e n  
b o t h  t o  a p e r s o n  a n d  t o  a n o t h e r  who may b i n d  h i n .  

I ( c )  N o t i c e  i s  g i v e n  t o  u n b o r n  o r  u n a s c e r t a i n e d  
p e r s o n s ,  who are  n o t  r e p r e s e n t e d  u n d e r  s u b s e c t i o n  (3)  

I o f  t h i s  s e c t . i o n  by  g i v i n g  n o t i c e  t o  a l l  knovn  F e r s o n s  
v h o s e  i n t e r e s t s  i n  t h e  p r o c e e d i n g s  are s n b s t a n t i a l l y  
i d e n t i c a l  t o  t h o s e  o f  t h e  u n b o r n  o r  u n a s c e r t a i n e d  
p e r s o n s .  

(5 )  A t  a n y  p o i n t  i n  a  p r o c e e d i n g ,  a c o u r t  n a y  
a p p o i n t  a g u a r d i a n  a d  l i t em t o  r e p r e s e n t  t h e  i n t e r e s t  
o f  a minor ,  a n  i n c a p a c i t a t e d ,  unbo rn ,  o r  n n a s c e r t a i n e d  
p e r s o n ,  o r  a p e r s o n  whose  i d e n t i t y  o r  a d d r e s s  i s  
unknown, i f  the  n e e d  f o r  s u c h  r e p r e s e n t a t i o n  a F p e a r s .  
If n o t  p r e c l u d e d  by c o n f l i c t  o f  i n t e r e s t s ,  a g u a r d i a n  
ad  litem may be  a p p o i n t e d  t o  r e p r e s e n t  s e v e r a l  F e r s o n s  
o r  i n t e r e s t s .  T h e  c o u r t  s h a l l  s e t  o u t  i t s  r e a s o n s  f o r  
a p p o i n t i n g  a g u a r d i a n  a d  L i t e m  as  a p a r t  o f  t h e  r e c o r d  
of t h e  p r o c e e d i n g .  

ARTICLE 2 
. I n t e s t a t e  S n c c e s s i o n  a n d  B i l l s  

(INTESTATE SUCCESSION) 
153-2-101. I n t e s t a t e  e s s g .  Any p a r t  o f  t h e  

e s t a t e  of a d e c e d e n t  n o t  e f f e c t i v e l y  d i s p o s e d  o f  b y  

EXPLANATION 

l i t e m  i s  necessary  and s t a t e  i t s  reasons  p a r t  t h e  
record. 

The Committee made severa l  changes t o  t h e  sec t ion .  Language
was added t o  c l a r i f y  t h a t  a p a r e n t ' s  r e p r e s e n t a t i o n  o f  h i s  
minor c h i l d  would cause t h e  c h i l d  t o  .be bound by any c o u r t  
o r d e r  en te red  i n  such proceeding. Also, t h e  c o u r t ' s  power 
t o  appoint  a guardian ad l i t e m  was broadened by e l i m i n a t i n g  
t h e  need f o r  a determination t h a t  r e p r e s e n t a t i o n  i s  i n a d e -
quate,  which could have been a p o s s i b l e  d e t e r r e n t  t o  t h e  
c o u r t ' s  t ak ing  a necessary  precaution.  

This  p a r t  o f  A r t i c l e  2 of t h e  code d e a l s  w i t h  i n t e s t a t e  suc-
cess ion and t h e  b a s i c  p a t t e r n  of descent  and d i s t r i b u t i o n .  
The combination of Sec t ions  155-2-102, 153-2-103 and 153-2- 
106 a r e  t h e  h e a r t  o f  t h e  code's i n t e s t a t e  success ion p r o v i -  
s i o n s  and would make s i g n i f i c a n t  changes t o  e x i s t i n g  Colo- 
rado law. Sec t ion  153-2-102 would g i v e  t h e  su rv iv ing  spouse 
$50,000 o f f  t h e  top  before  t h e  e s t a t e  i s  divided one-ha l f  t o  
t h e  spouse and one-half t o  the  i s sue .  Sec t ion  153-2-103 
c u t s  o u t  a l l  h e i r s  more remote than grandparents  and t h e i r  
descendants, t h u s  e l iminat ing from t h e  c l a s s  of  p o s s i b l e  
h e i r s  great-grandparents,  great -uncles ,  and g r e a t - a u n t s ,  
f i r s t  cousins  once removed, second cousins ,  and more remote 
r e l a t i v e s , - The o t h e r  major depar ture  from e x i s t i n g  Colorado 
law i s  t h e  d e f i n i t i o n  of taking 'by repr?senta t ionw u n d e r  
Sec t ion  153-2-106. - . .  -
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h i s  w i l l  o r  o t h e r w i s e  p a s s e s  t o  h i s  h e i r s  a s  
p r e s c r i b e d  i n  t h e  f o l l o w i n g  s e c t i o n s  o f  t h i s  c o d e .  

153-2-102. Share o f  t h e  s p o u s e .  ( 1 )  ( a )  T h e  
i n t e s t a t e  s h a r e  o f  t h e  s u r v i v i n g  s p o u s e  is: 

(b) I f  t h e r e  is n o  s u r v i v i n g  i s s u e  of t h e  
d e c e d e n t ,  t h e  e n t i r e  i n t e s t a t e  e s t a t e ;  

(c) I f  t h e r e  a r e  s u r v i v i n g  i s s u e  a l l  o f  whom a r e  
i s s u e  o f  t h e  s u r v i v i n g  s p o u s e  a l s o ,  t h e .  f i r s t  f i f t y .  
t h o u s a n d  d o l l a r s ,  p l u s  o n e - - h a l f  o f  t h e  b a l a n c e  of t h e  
i n t e s t a t e  es ta te ;  

( 2 ) .  If t h e r e  a r e  s u r v i v i n g  i s s u e  o n e  or a o r e  o f  
whom a r e  n o t  i s s u e  of t h e  s u r v i v i n g  s p o u s e ,  o n e - h a l f .  
of t h e  i n  t e s t a t e  e s t a t e .  

i53-2-103. S h a r e  of h e i r s  o t h e r  t h a n  s u r v i v i n 1  
s p o u s e .  (1 )  ( a )  The  p a r t  o f  t h e  i n t e s t a t e  e s t a t e  h o t .  
p a s s i n g  t o  t h e  s u r v i v i n g  s p o u s e  u n d e r  s e c t i o n  
153-2-102, o r  t h e  e n t i r e  i n t e s t a t e  es ta te  i f  t h e r e  is  
n o  s u r v i v i n g  s p o u s e ,  p a s s e s  a s  f o l l o w s :  

(b )  To t h e  i s s u e  o f  t h e  d e c e d e n t ;  i f  t h e y  a r e  
a l l  of t h e  s a n e  d e g r e e  o f  k i n s h i p  t o  t h e  d e c e d e n t  t h e y  
t a k e  e q u a l l y ,  b u t  i f  of u n e q u a l  d e g r e e ,  t h e n  t h c s e  o f  
more remote d e g r e e  t a k e  b y  r e p r e s e n t a t i o n ;  

(c) I f  t h e r e  is n o  s u r v i v i n g  i s s u e ,  t o  h i s  
p a r e n t  or p a r e n t s  e q u a l l y ;  (a )  I f  t h e r e  is n o  s u r v i v i n g  i s s u e  o r  p a r e n t ,  t o  

Section 153-2-101 was amended by the  Committee by adding t h e  
words " o r  othezwisea a f t e r  t he  word " w i l l n  t o  e l imina te  t h e  
p o s s i b i l i t y  of  construction t h a t  j o i n t  tenancy and o t h e r  
property passing by operation of law would be governed under  
t h e  i n t e s t acy  sections.  

Section 153-2-102 def ines  t he  i n t e s t a t e  share  of  t h e  surv iv-  
ing spouse, giving the  spouse t h e  f i r s t  $50,000 of t h e  es-
t a t e ,  t o  t h e  exclusion o f  t h e  surviving i ssue ,  i f  a l l  o f  t h e  
i s sue  a r e  i s s u e  of the  spouse also.  I f  one o r  more surv iv-
ing i s sue  i s  not  t he  i s sue  of t h e  surviving spouse a l s o ,  t h e  
spouse and i s s u e  each take  one-half. I f  no i s sue  surv ive ,  
t he  spouse t akes  t he  e n t i r e  es ta te .  The idea  behind Sec t ion  
153-2-102 i s  t o  give the  spouse a l l  of  a small e s t a t e  t o  t h e  
exclusion of  i s sue ,  because t h i s  is what most people want, 

Provisions i n  t h e  UFC f o r  t he  sharing of  t h e  e s t a t e  by par -  
en t s ,  i n  cases  where there  a r e  no surviving ch i ldren  b u t  a 
spouse survives ,  were eliminated by t h e  Committee a s  be ing  
contrary t o  Colorado's present  provis ions and, i n  t h e  Commit- 
t e e ' s  opinion, not  i n  conformance with t h e  d e s i r e s  o f  most 
people. 

See Section 153-2-802 f o r  t he  de f in i t i on  of spouse which 
cont ro ls  f o r  purposes of i n t e s t a t e  succession, 

Section 153-2-103 i s  s imi l a r  t o  present  law i n  t h a t  t h e  
e n t i r e  e s t a t e  goes t o  t he  parents,  i f  t h e  decedent l e a v e s  
ne i the r  spouse nor  i s sue  surviving, t o  t h e  exclusion of  
brothers  and s i s t e r s  and t h e i r  issue,  This  sec t ion  does,  
however, modify present Colorado law regarding more remote 
r e l a t i v e s  i n  two major ways. The f i r s t  i s  t h a t  c o l l a t e r a l s  
a r e  l imi ted  t o  those r e l a t ed  through t h e  decedent 's  grand- 
parents,  but  not  great-grandparents a s  provided under  p re s -  
e n t  law, The Committee bel ieves  t h a t  t h i s  r u l e  w i l l  s imp l i fy
proof of he i r sh ip  and w i l l  e l iminate  w i l l  con t e s t s  by remote 
r e l a t i ve s ,  Secondly, a subs t an t i a l  change from p re sen t  law 
i s  made i n  t h e  f ami l i a r  'per s t i r p e s n  mode of succession,  

1 
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t h e  i s s u e  o f  t h e  p a r e n t s  o r  e i t h e r  o f  them;  i f  t h e y  
a r e  a l l  o f  t h e  s ame  d e g r e e  o f  k i n s h i p  t o  t h e  d e c e d e n t  
t h e y  t a k e  e q u a l l y  b u t  i f  o f  u n e q u a l  d e g r e e ,  t h e n  t h o s e  
o f  more r e m o t e  d e g r e e  t a k e  by r e p r e s e n t a t i o n .  

( e )  I f  t h e r e  is  n o  s u r v i v i n g  i s s u e ,  p a r e n t  o r  
i s s u e  o f  a p a r e n t ,  b u t  t h e  d e c e d e n t  i s  s u r v i v e d  by o n e  
o r ' m o r e  g r a n d p a r e n t s  o r  i s s u e  o f  g r a n d p a r e n t s ,  h a l f  o f  
t h e - e s t a t e  p a s s e s  t o  t h e  p a t e r n a l  g r a n d p a r e n t s  i f  b o t h  
q w r v i v e ,  o r  t o  t h e  s u r v i v i n g  p a t e r n a l  g r a n d p a r e n t ,  o r  
t o  t h e  i s s u e  of  t h e  p a t e r n a l  g r a n d p a r e n t s  i f  b o t h  a r e  
d e c e a s e d ,  t h e  i s s u e  t a k i n g  e q u a l l y  i f  t h e y  a r e  a l l  o f  
t h e  s ame  d e g r e e  o f  k i n s h i p  t o  t h e  d e c e d e n t ,  b u t  i f  o f  
u n e q u a l  d e g r e e  t h o s e  o f  more  r e m o t e  d e g r e e  t a k e  b y  
r e p r e s e n t a t i o n :  a n d  t h e  o t h e r  h a l f  p a s s e s  t o  t h e  
m a t e r n a l  r e l a t i v e s  i n  t h e  s a m e  manne r ;  b u t  if t h e r e  b e  
n o  s u r v i v i n g  g r a n d p a r e n t  o r  i s s u e  o f  g r a n d p a r e n t  o n  
e i t h e r  t h e  p a t e r n a l  o r  t h e  m a t e r n a l  s i d e ,  t h e  e n t i r e  
e s t a t e  p a s s e s  t o  t h e  r e l a t i v e s  o n  t h e  o t h e r  s i d e  i n  
t h e  s a m e  manner  a s  t h e  h a l f .  

153-2-104. R e g u i r e m e n t  t h a t  h e i r  s u r v i v e  
d e c e d e n t  f o r  one  hu;;;rred t w e n t y  h o u r s .  Any p e r s o n  who 
f a i l s  t o  s u r v i v e  t h e  d e c e d e n t  by o n e  h u n d r e d  t w e n t y  
h o u r s  i s  deemed t o  h a v e  p r e d e c e a s e d  t h e  d e c e d e n t  f o r  
p u r p o s e s  o f  exemp t  p r o p e r t y  a n d  i n t e s t a t e  s u c c e s s i o n ,  
a n d  t h e  d e c e d e n t ' s  h e i r s  a r e  d e t e r  d n e d  a c c o r d i n g l y .  
~f t h e  t i m e  o f  d e a t h  o f  t h e  d e c e d e n t  o r  o f  t h e  p e r s o n  
who v o u l d  o t h e r w i s e  b e  a n  h e i r ,  o r  t h e  times o f  d e a t h  
o f  b o t h ,  c a n n o t  b e  d e t e r m i n e d ,  a n d  it c a n n o t  b e  
e s t a b l i s h e d  t h a t  t h e  p e r s o n  who v o u l d  o t h e r u i s e  b e  a n  
h e i r  h a s  s u r v i v e d  t h e  d e c e d e n t  b y  o n e  h u n d r e d  t w e n t y  
h o u r s ,  it i s  deemed t h a t  t h e  p e r s o n  f a i l e d  t o  s u r v i v e  
f o r  t h e  r e q u i r e d  p e r i o d .  T h i s  s e c t i o n  is n o t  t o  b e  
a p p l i e d  v h e r e  its a p p l i c a t i o n  w o u l d  r e s u l t  i n  a t a k i n g  
o f  i n t e s t a t e  e s t a t e  by t h e  s t a t e  u n d e r  s e c t i o n  
153-2-105, n o r  when t h e  p r o v i s i o n s  o f  s e c t i o n  
153-2-613 r e l a t i n g  t o  s i m u l t a n e o u s  d e a t h  a r e  
a p p l i c a b l e .  

EXPLANATION 

This s ec t i on  provides f o r  a mixed " p e r  s t i r p e s "  and . pe r  
cap i tan  mode of succession; where decedent ' s  i s s u e  t a k e ,  if 
they a r e  a l l  of  t h e  same degree of k in sh ip  t o  t h e  decedent  
they take  equa l ly ,  bu t  i f  of unequal degree,  then t h o s e  of 
more remote degree t ake  by representat ion.  The meaning of 
representat ion i s  s e t  ou t  i n  Section 153-2-106. The Commit- 
t e e  adopted t h i s  s ec t i on  i n t a c t .  

Section 153-2-104 requ i res  an h e i r  t o  surv ive  t h e  decedent  
by 120 hours ( 5  days) o r  e l s e  he w i l l  be deemed t o  have pre-  
deceased t h e  i n t e s t a t e .  This xule does n o t  apply i f  it 
would cause t h e  e s t a t e  t o  escheat ,  n o r  when prov is ions  o f  
t he  simultaneous death  a c t  (Section 153-2-613) a r e  a p p l i -  
cable. The simultaneous death  a c t  i s  on ly  a p a r t i a l  so lu-  
t i on ,  s ince it app l i e s  only i f  t he r e  i s  no proof t h a t  t h e  
p a r t i e s  died otherwise than simultaneously. This  s e c t i o n  
extends t h e  app l ica t ion  of t h a t  act .  It i s  a l s o  c o n s i s t e n t  
wi th  t h e  p rov is ions  of Sect ion 153-2-601, r e l a t i n g  t o  wills. 
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153-2-108. A f t e r b o r n  h e i r s .  R e l a t i v e s  o f  t h e  
d e c e d e n t  c o n c e i v e d  b e f o r e  h i s  d e a t h  b u t  b o r n  
t h a r e a f t e r  i n h e r i t  a s  i f  t h e y  h a d  b e e n  b o r n  i n  t h e  
l i f e t i a e  o f  t h e  d e c e d e n t .  

153-2-109. Z e a n i n q  o f  c h i 1 3  a n d  r e l a t e 3  terms. 
( 1 )  ( a )  I f ,  f o r  p u r p o s e s  o f  i n t e s t a t e  s u c c e s s i o n ,  a 

r e l a t i o n s h i p  of p a r e n t  a n d  c h i l d  s u s t  b e  e s t a k l i s h e d  
t o  d e t e r n i n e  s u c c e s s i o n  b y ,  t h r o u q h ,  o r  f r o m  a F e r s o n :  

(b )  An a d o p t e d  p e r s o n  is t h e  c h i l d  o f  a n  
a d o p t i n g  p a r e n t  a n d  n o t  of  t h e  n a t u r a l  F a r e n t s  e x c e p t  
t h a t  a d o p t i o n  o f  a c h i l d  b y  t h e  s p o u s e  o f  p n a t u r a l  
p a r e n t  h a s  no e f f e c t  o n  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  
c h i l d  a n d  t h a t  n a t u r a l  p a r l n t .  

(c) ( i )  I n  c a s e s  n o t  c o v e r e d  by p a r a g r a p h  ( b )  o f  
t h i s  s u b s e c t i o n  ( I ) ,  a p e r s o n  b c r n  o u t  o f  w e d l o c k  i s  a 
c h i l d  o f  t h e  m o t h e r .  T h a t  p e r s o n  i s  a l s o  a c h i l d  o f  
t h e  f a t h e r ,  i f :  

( i i )  The  n a t u r a l  p a r e n t s  p a r t i c i p a t e d  i n  a 
m a r r i a g e  c e r e m o n y  b e f o r e  o r  a f t e r  t h e  b i r t h  cf t h e  
c h i l d ,  e v e n  t h o u g h  t h e  a t t e m p t e d  m a r r i a g e  i s  v c i d ;  o r  

( i i i )  T h e  p a t e r n i t y  i s  e s t a b l i s h e d  b y  a n  
a d j u d i c a t i o n  b e f o r e  t h e  d e a t h  o f  t h e  f a t h e r  o r  is 
e s t a b l i s h e d  t h e r e a f t e r  b y  c l e a r  a n d  c o n v i n c i n g  p r o o f ,  
e x c e p t  t h a t  t h e  p a t e r n i t y  s o  e s t a b l i s h e d  is 
i n e f f e c t i v e  t o  q u a l i f y  t h e  f a t h e r  o r  h i s  k i n d r e d  t o  
i n h e r i t  f r o m  o r  t h r o u g h  t h e  c h i l d  u n l e s s  t h e  f a t h e r  
h a s  o p e n l y  t r e a t e d  t h e  c h i l d  a s  h i s ,  a n d  h a s  n o t  
r e f u s e d  t o  s u p p o r t  t h e  c h i l d .  

153-2-110. ---- If a p e r s o nA d v a n c e m e n t s .  d i e s  
i n t e s t a t e  a s  t o  a l l  h i s  e s t a t e ,  p r o F e r t y  w h i c h  h e  g a v e  
i n  h i s  l i f e t ime  t o  a n  h e i r  is t r e a t e d  a s  a n  
a d v a n c e m e n t  a g a i n s t  t h e  l a t t e r ' s  s h a r e  c f  t h e  
i n t e s t a t e  e s t a t e  o n l y  i f  d e c l a r e d  i n  a c o n t e m F o r a n e o u s  
w r i t i n g  b y  t h e  d e c e d e n t  o r  a c k n c w l e d g e d  i n  w r i t i n g  b y  
t h e  h e i r  t o  b e  a n  a d v a n c e n e n t .  F o r  t h i s  p u r p c s e  t h e  
p r o p e r t y  a d v a n c e d  is v a l u e d  a s  o f  t h e  t i m e  t h e  h e i r  
c a m e  i n t o  p o s s e s s i o n  o r  e n j o y m a n t  o f  t h e  p r o p e r t y  o r  
a s  o f  t h e  t i a e  o f  d e a t h  o f  t h e .  d e c e d e n t ,  w h i c h e v e r  
f i r s t  o c c u r s .  I f  t h e  r e c i p i e n t  o f  ' t h e  p r o p e r t y  f a i l s  

EXPLANATION 

Sect ion 153-2-107 t r e a t s  r e l a t i v e s  of t h e  ha l f  b lood a s  
though they were of  t h e  whole blood and changes t h e  p r e s e n t  
r u l e  i n  Colorado (153-2-1 (4),  C.R.S. 1963). The Committee 
agreed with  t h i s  change and adopted t h e  sec t ion  i n t a c t .  

s e c t i on  153-2-108 i s  s i m i l a r  t o  p resen t  law (153-2-3, C.R.S. 
19631, except it extends t h e  p ro tec t ion  from i s s u e  t o  a l l  
r e l a t i v e s  of  t h e  decedent conceived before  t h e  deceden t s  
death  bu t  born t he r ea f t e r ,  and was adopted i n t a c t  by thecorn- 
mittee.  - - , ~ -

Sect ion 153-2-109, deal ing with  t h e  i nhe r i t ance  r i g h t s  of  
adopted ch i ld ren ,  s p e c i f i e s  t h a t  an adopted c h i l d  w i l l  gen- 
e r a l l y  no t  be permitted t o  i n h e r i t  a s  an h e i r  from h i s  
na tu r a l  parents .  This i s  s i m i l a r  t o  p resen t  law (153-2-4 
( 2 ) ,  C. R. S. 1963). The r u l e s  of i n t e s t a t e  success ion f o r  
persons born ou t  of wedlock a r e  a l so  s im i l a r  t o  p r e s e n t  l aw 
(153-2-8, C.R.S. 1963). An i l l e g i t i m a t e  may always i n h e r i t  
from h i s  mother. This  s ec t i on  permits  t h e  i l l e g i t i m a t e  t o  
i n h e r i t  from h i s  f a t h e r  i f  h i s  n a t u r a l  pa ren t s  p a r t i c i p a t e  
i n  a marriage ceremony even though it i s  void o r  l a t e r  an- 
nu l led ,  o r  t h e  pa t e rn i t y  i s  e s t ab l i shed  by ad jud i ca t i on  p r i o r  
t o  t he  f a t h e r f  s death o r  by c l e a r  and convincing p m o f  a f t e r  
death. The Committee adopted t h i s  s ec t i on  i n t a c t .  

Sect ion 153-2-110 requ i res  an advancement t o  be expressed  i n  
wr i t i ng  before  it w i l l  reduce an i n t e s t a t e  share  ( o r  be fo r e  
it w i l l  reduce a devise,  under Sect ion 153-2-612). T h i s  
changes p resen t  Colorado law which permits  paro le  ev idence  
t o  show t h a t  t h e  t r a n s f e r s  by decedent were advancements 
r a t h e r  than g i f t s  (153-2-5, C.R.S. 1963). I f  t h e  t r a n s f e r  
i s  a g i f t  t h e  donee would not  be i n  dang5r of having i t  re-
duce h i s  shape of t he  e s t a t e  un l e s s  a wr i t ing  i s  produced.
Where a r e c i p i e n t  of an advancement f a i l s  t o  su rv ive  t h e  de- 
cedent,  t h e  sec t ion  d i s regards  t h e  advancement i n  computing 
t he  i n t e s t a t e  share of t h e  r e c i p i e n t s f  i ssue.  The s e c t i o n  
app l i e s  t o  an advancement t o  any c o l l a t e r a l  h e i r s  a s  w e l l  a s  
t o  l i n e a l  descendants, which a l s o  changes p resen t  Colorado 
law. The Committee made some changes t o  t h e  s e c t i o n  t o  
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t o  s u r v i v e  t h e  d e c e d e n t ,  t h e  p r o p e r t y  is n o t  t a k e n  
i n t o  a c c o u n t  i n  c o m p u t i n g  t h e  i n t e s t a t e  s h a r e  t o  b e  
r e c e i v e d  b y  t h e  r e c i p i e n t ' s  i s s u e ,  u n l e s s  t h e  
d e c l a r a t i o n  o r  a c k n o w l e d g m e n t  p r o v i d e s  o t h e r w i s e .  An 
h e i r  who h a s  r e c e i v e d  f r o m  t h e  i n t e s t a t e  m o r e  t h a n  h i s  
s h a r e  s h a l l  i n  n o  c a s e  b e  r e q u i r e d  t o  r e f u n d ,  e x c e p t  
a s  o t h e r w i s e  p r o v i d e d  b y  s e c t i o n  153-2-202. 

153-2-111. D e b t s  t o  D e c e d e n t .  A d e b t  owed t o  
t h e  d e c e d e n t  is n o t  c h a r g e d  a g a i n s t  t h e  i n t e s t a t e  
s h a r e  o f  a n y  p e r s o n  e x c e p t  t h e  d e b t o r .  I f  t h e  d e b t o r  
f a i l s  t o  s u r v i v e  t h e  d e c e d e n t ,  t h e  d e b t  is n o t  t a k e n  
i n t o  a c c o u n t  i n  c o m p u t i n g  t h e  i n t e s t a t e  s h a r e  o f  t h e  
d e b t o r ' s  i s s u e .  

153-2-1 12. A l i e n a q e .  No p e r s o n  is d i s q u a l i f i e d  
t o  t a k e  a s  a n  h e i r  b e c a u s e  h e  o r  a  F e r s o n  t h r o u g h  whom 
h e  c l a i m s  is o r  h a s  b e e n  a n  a l i e n .  

153-2-113. Dower a n d  c u r t e s v  a b o l i s h e d .  T h e' 

e s t a t e s  o f  d o w e r  a n d  c u r t c s y  a r e  a b o l i s h e d .  
( O m i t t e d  s e c t i o n  n u m b e r s  r e s e r v e d  f o r  e x p a n s i o n )  

( E L E C T I V E  SHARE, OF .SURVIVNG SPOUSE) 
153-2-201. R i q h t  t o  e l e c t i v e  s h a r e .  ( 1 )  I f  a 

m a r r i e d  p e r s o n  z m i c i l e d  i n  t h i s  s t a t e  d i e s ,  t h e  
s u r v i v i n g  s p o u s e  h a s  a r i g h t  o f  e l e c t i o n  t o  t a k e  a n  
e l e c t i v e  s h a r e  of  o n e - h a l f  o f  t h e  a u g m e n t e d  e s t a t e  
u n d e r  t h e  l i m i t a t i o n s  a n d  c o n d i t i o n s  h e r e i n a f t e r  
s t a t e d .  

(2)  I f  a  m a r r i e d  p e r s o n  n o t  d o m i c i l e d  i n  t h i s  
s t a t e  d i e s ,  t h e  r i g h t ,  if a n y ,  o f  t h a  s u r v i v i n g  s p o u s e  
t o  t a k e  a n  e l e c t i v e  s h a r e  i n  p r o p e r t y  i n  t h i s  s t a t e  is 
g o v e r n e d  b y  t h e  l a u  o f  t h e  d e c e d e n t ' s  d o m i c i l e  a t  
d e a t h .  

153-2-202. Auqmented e s t a t e .  ( 1 )  T h e  a u g m e n t e d  
e s t a t e  means  t h e  e s t a t e  r e d u c e d  by f u n e r a l  a n d  
a d m i n i s t r a t i o n  e x p e n s e s ,  e x e m p t  p r o p e r t y  a l l c u a n c e ,  
f a m i l y  a l l o w a n c e s ,  a n d  e n f o r c e a b l e  c l a i m s ,  t o  u b i c h  is 
a d d e d  t h e  sum o f  t h e  a m o u n t s  s p e c i f i e d  i n  s u b s e c t i o n s  
( 2 )  a n d  ( 3 )  o f  t h i s  s e c t i o n .  

( 2 )  ( a )  ( i )  The v a l u e  o f  p r o p e r t y  t r a n s f e r r e d  by  
t h e  d e c e d e n t  a t  a n y  time d u r i n g  h i s  m a r r i a g e  t o  t h e  

EXPLANAT1ON 

broaden i t s  a ~ ~ l i c a b i l i t vt o  cover  c a s e s  of  p a r t i a l  i n t e s t -  
acy, and incoS&orated l k g u a g e  from Sec t ion  153-14-7, C.R.S. 
1963, which r e l a t e s  t o  refunds. 

The Commit-tee adopted Sec t ion  153-2-111 i n t a c t .  

Sect ion 153-2-112 i s  s i m i l a r  t o  p resen t  law (153-2-12, C.R.S. 
1963) and was adopted i n t a c t .  

. - ~ .. 

Sec t ion .  153-2-113 i s  s i m i l a r  t o  p resen t  law (153-2-1 (2),
C.R.S. 1963) and was adopted i n t a c t .  

Th i s  p a r t  o f  A r t i c l e  2 d e f i n e s  t h e  e l e c t i v e  s h a r e  o f  t h e  
surviving spouse and appears t o  be one o f  t h e  most s i g n i f i -  
cant ,  s i n g l e  changes t h e  code would b r i n g  t o  Colorado. The 
code g i v e s  t h e  spouse a one-halt  fo rced  sha re  i n  t h e  dece-  
den t s  "augmented es ta te ."  Colorado p r e s e n t l y  g i v e s  t h e  
spouse an e l e c t i v e  share  of  one-half o f  t h e  t e s t a t o r ' s  e s -
t a t e  (153-5-4 and 153-14-lu, C.R.S. 1963). Other  f e a t u r e s  
of t h e  r i g h t  t o  an e l e c t i v e  sha re  under  t h e  code p rov ide  
t h a t  t h e  s ouse may waive t h e  r i g h t  t o  an e l e c t i v e  s h a r e  
(153-2-2047, t h e  r i g h t  o f  e l e c t i o n  i s  pe r sona l  t o  t h e  s u r v i -  
ving spouse (153-2-2031, and i t  must be exerc i sed  w i t h i n  s i x  
months a f t e r  t h e  f i r s t  pub l i ca t ion  of n o t i c e  t o  c r e d i t o r s  
(153-2-205). 

Sec t ion  153-2-201 provides  t h a t  t h e  su rv iv ing  spouse h a s  t h e  
r i g h t  of  e l e c t i o n  t o  t a k e  one-half of t h e  augmented e s t a t e .  
The UPC provided t h a t  t h e  surviving spouse was e n t i t l e d  t o  a 
one- th i rd  fo rced  share.  The Committee changed t h i s  t o  one- 
h a l f  of t h e  augmented e s t a t e  a s  being more i n  conformity  
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s u r v i v i n g  s p o u s e ,  t o  o r  f o r  t h e  b e n e f i t  o f  a n y  p e r s o n  
o t h e r  t h a n  t h e  s u r v i v i n g  s p o u s e ,  t o  t h e  e x t e n t  t h a t  
t h e  d e c e d e n t  d i d  n o t  r e c e i v e  a d e q u a t e  a n d  f u l l  
c o n s i d e r a t i o n  i n  money o r  m o n e y ' s  w o r t h  f c r  t h e  
t r a n s f e r ,  i f  t h e  t r a n s f e r  is o f  a n y  o f  t h e  f o l l o w i n g  
t y p e s :  

( i i )  Any t r a n s f e r  u n d e r  w h i c h  t h e  d e c e d e n t  
r e t a i n e d  a t  t h e  time o f  h i s  d e a t h  t h e  p o s s e s s i o n  o r  
e n j o y m e n t  o f ,  o r  r i g h t  t o  i n c o m e  f r o m ,  t h e  p r o p e r t y ;  

( i i i )  Any t r a n s f e r  t o  t h e  e x t e n t  t h a t  t h e  
d e c e d e n t  r e t a i n e 3  a t  t h e  time o f  h i s  d e a t h  a p o w e r ,  
e i t h e r  a l o n e  o r  i n  c o n j u n c t i o n  w i t h  a n y  o t h e r  p e r s o n ,  
t o  r e v o k e  o r  t o  c o n s u m e ,  i n v a d e  o r  d i s p o s e  o f  t h e  
p r i n c i p a l  f o r  h i s  own b e n e f i t ;  

( i v )  Any t r a n s f e r  w h e r e b y  p r o p e r t y  is h e l d  a t  
t h e  time o f  d e c e d e n t ' s  d e a t h  by d e c e d e n t  a n d  a n o t h e r  
w i t h  r i g h t  o f  s u r v i v o r s h i p ;  

( v )  Any t r a n s f e r  made w i t h i n  t w o  y e a r s  o f  d e a t h  
o f  t h e  a e c e d e n t  t o  t h e  e x t e n t  t h a t  t h e  a g g r e g a t e  
t r a n s f e r s  t o  a n y  o n e  d o n e e  i n  e i t h e r  o f  t h e  y e a r s  
e x c e e d  t h r e e  t h o u s a n d  d o l l a r s .  

(b)  Any t r a n s f e r  i s  e x c l u d e d  i f  made w i t h  t h e  
w r i t t e n  c o n s e n t  o r  j o i n d e r  o f  t h e  s u r v i v i n g  s p o u s e .  
P r o p e r t y  is v a l u e d  a s  or' t h e  d e c e d e n t ' s  d e a t h  e x c e p t  
t h a t  p r o p e r t y  g i v e n  i r r e v o c a b l y  t o  a '  d o n e e  d u r i n g  
l i f e t i m e  o f  t h e  d e c e d e n t  is v a l u e d  a s  o f  t h e  d a t e  t h e  
d o n e e  c a n e  i n t o  p o s s e s s i o n  o r  e n j o y m e n t  i f  t h a t  o c c u r s  
f i r s t .  N o t h i n g  i n  t h i s  p a r a g r a p h  (b)  s h a l l  c a u s e  t o  
b e  i n c l u d e d  i n  t h e  a u g m e n t e d  e s t a t e  a n y  l i f e  
i n s u r a n c e ,  a c c i d e n t  i n s u r a n c e ,  j o i n t  a n n u i t y ,  o r  

. p e n s i o n  	 p a y a b l e  t o  a p e r s o n  o t h e r  t h a n  t h e  s u r v i v i n g  
s p o u s e .  

(3) ( a )  (i) The v a l u e  o f  p r o p e r t y  owned by t h e  
s u r v i v i n g  s p o u s e  a t  t h e  d e c e d e n t ' s  d e a t h ,  p l u s  t h e  
v a l u e  o f  p r o p e r t y  t r a n s f e r r e d  b y  t h e  s p o u s e  a t  a n y  
time d u r i n g  m a r r i a g e  t o  a n y  p e r s o n  o t h e r  t h a n  t h e  
d e c e d e n t  w h i c h  would h a v e  b e e n  i n c l u d i b l e  i n  t h e  
s p o u s e ' s  a u g m e n t e d  e s t a t e  i f  t h e  s u r v i v i n g  s p o u s e  h a d  
p r e d e c e a s e d  t h e  d e c e d e n t ,  t o  t h e  e x t e n t  t h e  owned o r  

with Colorado's present law and the  provis ions  of the sode . 
a s  t o  the  surviving spousens i n t e s t a t e  share. 

The "augmented e s t a t e*  under Section 153-2-202 is defined., tro 
include not only the  probate e s t a t e  but  a l so  c e r t a i n  speci-  
f i e d  nonsale t r a n s f e r s  by the decedent during " h i s  marriage 
t o  the  surviving spousew with respect t o  which the  decedent 
retained subs t an t i a l  i n t e r e s t s  o r  powers. The augmented 
e s t a t e  a l so  includes any t r ans fe r  by t h e  decedent made with- 
i n  two years  of death, whether o r  no t  i n  contemplation of 
death, t o  t h e  extent  t h a t  the  aggregate t r a n s f e r s  t o  any one 
donee i n  e i t h e r  of t h e  years exceed 33,000, . The spouse 
must add t o  t he  augmented e s t a t e  everything t h a t  she owns, 
plus  everything t h a t  she t ransfer red  a t  any time dur ing  t h e  
marriage, which was derived from the  decedent by any means 
o ther  than purchase a t  f u l l  value. Then the  spouse has  s i x  
months t o  e l e c t  t o  receive one-half of t h e  augmented e s t a t e ;  
and the  e l e c t i v e  share i s  s a t i s f i e d ,  f i r s t  with any proper ty  
of .  the e s t a t e  which passes o r  has passed t o  t he  surviving 
s ouse by t e s t a t e  o r  i n t e s t a t e  succession o r  o t h e r  means and 
w#kch has not been renounced. 

. 

The concept of the augmented e s t a t e  has two purposes. The 
f i r s t  i s  an attempt t o  prevent the  owner of wealth from mak- 
ing arrangements which transmit h i s  property t o  o t h e r s  by 
means o ther  than probate de l ibera te ly  t o  defea t  t h e  r i g h t  of 
the  surviving spouse t o  a  share. A s  long a s  t he  t r a n s f e r s  
a r e  not i l l u s o r y ,  the  decedent may dep le t e  h i s  e s t a t e  by 
i n t e r  vivos g i f t s  and t r ans fe r s  and thereby considerably de- 
f e a t  the spousen s r i g h t  t o  a  forced share.  Under t h e  code 
any rec ip ien t  of a  t r a n s f e r  t h a t  i s  p a r t  of the  augmented 
e s t a t e  must contr ibute  h i s  proportionate share when t h e  es -  
t a t e  i s  not s u f f i c i e n t  t o  s a t i s f y  the  spouse's one-half 
e l ec t ive  share. The spouse may recover only from t h e  o r i g i -
nal t ransferees  and t h e i r  donees i f  they s t i l l  have t h e  
property o r  i t s  proceeds but they have the  option t o  g ive  up 
the  property o r  pay i t s  value a t  the  time the  augmented es-  
t a t e  i s  computed. The second purpose of t h e  augmented es- 
t a t e  i s  t o  insure  t h a t  the spouse i s  adequately provided for .  



t r a n s f e r r e d  p r o p e r t y  i s  d e r i v e d  £row t h e  d e c e d e n t  by 
a n y  means  o t h e r  t h a n  t e s t a t e  o r  i n t e s t a t e  s u c c e s s i o n  
w i t h o u t  a  f u l l  c o n s i d e r a t i o n  i n  money o r  m o n e y ' s  
wor th .  F o r  p u r p o s e s  o f  t h i s  s u b s e c t i o n  (3): 

( i i )  P r o p e r t y  d e r i v e d  f r o m  t h e  d e c e d e n t  
i n c l u d e s ,  b u t  is n o t  l i m i t e d  t o ,  a n y  b e n e f i c i a l  
i n t e r e s t  o f  t h e  s u r v i v i n g  s p o u s e  i n  a t r u s t  c r e a t e d  by  
t h e  d e c e d e n t  d u r i n g  h i s  l i f e t i m e ,  a n y  p r o p e r t y  
a p p o i n t e d  t o  t h e  s p o u s e  by t h e  d e c e d e n t ' s  e x e r c i s e  o f  
a g e n e r a l  o r  s p e c i a l  power  o f  a p p o i n t m e n t  a l s o  
e x e r c i s a b l e  i n  f a v o r  o f  o t h e r s  t h a n  t h e  s p o u s e ,  a n y  
p r o c e e d s  o f  i n s u r a n c e  ( i n c l u d i n g  a c c i d e n t a l  d e a t h  
b e n e f i t s )  o n  t h e  l i f e  o f  t h e  d e c e d e n t  a t t r i b u t a b l e  t o  
p r e m i u m s  p a i d  by  him, a n y  l u m p  sum i n m e d i a t e l y  p a y a b l e  
a n d  t h e  c o m m u t e d  v a l u e  o f  t h e  p r o c e e d s  o f  a n n u i t y  
c o n t r a c t s  u n d e r  w h i c h  t h e  d e c e d e n t  was  t h e  p r i m a r y  
a n n u i t a n t  a t t r i b u t a b l e  t o  p r e m i u m s  p a i d  b y  h im,  t h e  
commuted v a l u e  of a m o u n t s  p a y a b l e  a f t e r  t h e  d e c e d e n t ' s  
d e a t h  u n d e r  a n y  p u b l i c  o r  p r i v a t e  ensi ion, d i s a b i l i t y

b 	 c o m p e n s a t i o n ,  d e a t h  b e n e f i t  o r  r e t i r e m e n t  p l a n ,  
e x c l u s i v e  o f  t h e  f e d e r a l  s o c i a l  s e c u r i t y  sys te f f i ,  b y  
r e a s o n  o f  s e r v i c e  p e r f o r m e d  o r  d i s a b i l i t i e s  i n c u r r e d  
b y  t h e  d e c e d e n t ,  a n d  t h e  v a l u e  o f  t h e  s h a r e  o f  t h e  
s u r v i v i n g  s p o u s e  r e s u l t i r i g  f r o m  r i g h t s  i n  c o m m u n i t y  
p r o p e r t y  i n  t h i s  or a n y  o t h e r  s t a t e  f o r m e r l y  owned 
w i t h  t h e  d e c e d e n t .  P r e m i u m s  p a i d  by t h e  d e c e d e n t ' s  
e m p l o y e r ,  h i s  p a r t n e r ,  a p a r t n e r s h i p  o f  w h i c h  h e  w a s  a 
member, o r  h i s  c r e d i t o r s ,  a r e  d e e m e d  t o  h a v e  b e e n  p a i d  
by t h e  d e c e d e n t ;  

( i i i )  P r o p e r t y  owned b y  t h e  s p o u s e  a t  t h e  
d e c e d e n t ' s  d e a t h  is v a l u e d  a s  o f  t h e  d a t e  o f  d e a t h .  
p r o p e r t y  t r a n s f e r r e d  by t h e  s p o u s e  is v a l u e d  a t  t h e  
time t h e  t r a n s f e r  became i r r e v o c a b l e ,  o r  a t  t h e  
d e c e d e n t ' s  d e a t h ,  w h i c h e v e r  o c c u r r e d  first. I n c o m e  
e a r n e d  by i n c l u d e d  p r o p e r t y  p r i o r  to t h e  d e c e d e n t ' s  
d e a t h  is n o t  t r e a t e d  a s  p r o p e r t y  d e r i v e d  f r o m  t h e  
d e c e d e n t .  I n c o m e  is t o  b e  d e t e r m i n e d  a s  i f  t h e  
i n c l u d e d  p r o p e r t y  were p r i n c i p a l  s u b j e c t  t o  t h e  
p r o v i s i o n s  of a r t i c l e  4 o f  c h a p t e r  57, C.R.S. 1963. 

When t h i s  has  been done by j o i n t  tenancy; l i f e  insurance ,  
l i f e t i m e  g i f t s ,  l i v i n g  t r u s t s  and o t h e r  nonprobate arrange- 
ments, t h e  spouse w i l l  n o t  need t o  t ake  t h e  e l e c t i v e  sha re ,  

The augmented e s t a t e  under  t h i s  sec t ion  i s  a r r i v e d  a t  by 
adding t o g e t h e r  t h e  following: (1)  t h e  p roba te  e s t a t e  minus 
f u n e r a l  and admin i s t ra t ion  expenses, a l lowances  and exemp- 
t i o n s ,  and enforceable  c la ims;  p l u s  (2)  t h e  va lue  o f  proper-  
t y  t r a n s f e r r e d  g r a t u i t o u s  during marriage t o  persons  o t h e r  
than t h e  surviving spouse by t r a n s f e r s  of  t h e  type  s p e c i f i e d  
i n  Sec t ion  153-2-202 (2 ) ;  p l u s  (3)  t h e  v a l u e  of p roper ty  
owned by t h e  su rv iv ing  spouse a t  decedent ' s  dea th  t r a c e a b l e  
t o  g r a t u i t o u s  t r a n s f e r s  from t h e  decedent. I f  t h e  s u r v i v i n g  
spouse has  der ived p roper ty  from decedent and i n  t u r n  t r a n s -  
f e r r e d  it g r a t u i t o u s l y  t o  o t h e r s  by a t r a n s f e r  o f  t h e  t y p e  
s e c i f i e d  i n  Sec t ion  153-2-202 (2)  t h i s  would a l s o  be i n -  
cyuded. The p r i n c i p a l  d i f f e r e n c e  between p r o p e r t y  t r a n s -  
f e r r e d  t o  o t h e r s  under  ( 2 )  above, and t h e  p r o p e r t y  charge- 
a b l e  t o  t h e  spouse under ( 3 )  above, is a s  fo l lows:  a t r a n s -  
f e r  t o  a t h i r d  person i s  n o t  included i f  made be fore  mar- , 

r i a g e  whereas p roper ty  g iven t o  t h e  spouse i s ;  i r r e v o c a b l e  
t r a n s f e r s  a s  t o  which decedent r e t a i n e d  n e i t h e r  a l i f e  
e s t a t e  nor  power t o  revoke o r  invade, made more than two 
y e a r s  be fo re  death ,  a r e  n o t  included i f  i n  f a v o r  o f  t h i r d  
persons  b u t  a l l  g i f t s  t o  t h e  surviving spouse must be ac- 
counted for .  The su rv iv ing  spouse has t h e  burden of proof  
a s  t o  source of his o r  h e r  wealth. E lec t ion  does n o t  a f f e c t  
t h e  sha re  t h e  su rv iv ing  spouse t a k e s  under  t h e  w i l l  o r  by 
i n t e s t a t e  success ion,  bu t  t h i s  has  t o  be c r e d i t e d  a g a i n s t  
t h e  e l e c t i v e  share.  However, t h e  spouse may renounce t h e  
w i l l  p rovis ion i f  des i red ,  The surviving spouse a l s o  re -  
c e i v e s  t h e  exempt p roper ty ,  and any family  al lowance i n  
a d d i t i o n  t o  t h e  e l e c t i v e  share,  

The Committee e l imina ted  a l l  r e fe rence  t o  homestead allow- 
ance because t h e  Committee recommendation i s  t o  d e l e t e  t h a t  
allowance f r o m  t h e  code. The language o f  subsec t ion  ( 2 )  ( a )  
( i )  was made more d e f i n i t e  t o  e l imina te  problems where t h e  
decedent was married more than once, I n  subsec t ion  (3 )  ( a )  . 
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( i v )  P r o p e r t y  owned by t h e  s u r v i v i n g  s p o u s e  a s  
o f  t h e  d e c e d e n t ' s  d e a t h ,  o r  p r e v i o u s l y  t r a n s f e r r e d  by 
t h e  s u r v i v i n g  s p o u s e ,  i s  p r e s u m e d  t o  h a v e  b e e n  d e r i v e d  
f r o m  t h e  d e c e d e n t  e x c e p t  t o  t h e  e x t e n t  t h a t  t h e  
s u r v i v i n g  s p o u s e  e s t a b l i s h e s  t h a t  it was d e r i v e d  f r o m  
a n o t h e r  s o u r c e .  

153-2-203. R i s h t  of e l e c t i o n  p e r s o n a l  t o  
s u r v i v i n q  s p o u s e .  The r i g h t  o f  e l e c t i o n  c f  t h e  
s u r v i v i n g  s p o u s e  may b e  e x e r c i s e d  o n l y  d u r i n g  h i s  
l i f e t i m e  by him. I n  t h e  c a s e  o f  a p r o t e c t e d  F e r s o n ,  
t h e  r i g h t  o f  e l e c t i o n  may b e  e x e r c i s e d  o n l y  by o r d e r  
o f  t h e  c o u r t  i n  wh ich  p r o t e c t i v e  p r o c e e d i n g s  a s  t o  h i s  
p r o p e r t y  a r e  p e n d i n g ,  a f t e r  f i n d i n y  t h a t  e x e r c i s e  is 
n e c e s s a r y  t o  p r o v i d e  a d e q u a t e  s u p p o r t  f o r  t h e  
p r o t e c t e d  p e r s o n  d u r i n g  h i s  p r o b a b l e  l i f e  e x p e c t a n c y .  

153-2-204. i i a i v e r  o f  r i q h t  t o  e l e c t  a n d  o f q t a e r  
-r i q h t s .  The r i g h t s  o f  e l e c t i o n  o f  a s u r v i v i n g  s p o u s e  
a n d  t h e  r i g h t s  o f  t h e  s u r v i v i n g  s p o u s e  t o  exempt  
p r o p e r t y  a n d  f a m i l y  a l l o w a n c e ,  may b e  w a i v e d ,  w h o l l y  
o r  p a k t i a l l y ,  b e f o r e  o r  a f t e r  n a r r i a g e ,  by  a w r i t t e n  
c o n t r a c t ,  a g r e e m e n t  o r  w a i v e r  s i g n e d  b y  t i e  p a r t y  
w a i v i n g  a f t e r  f a i r  d i s c l o s u r e .  U n l e s s  i t  p r o v i d e s  t o  
t h e  c o n t r a r y ,  a w a i v e r  o f  " a l l  r i g h t s m v  ( o r  e q u i v a l e n t  
l a n g u a g e )  i n  t h e  p r o p e r t y  o r  e s t a t e  o f  a p r e s e n t  o r  
p r o s p e c t i v e  s p o u s e  o r  a c o m p l e t e  p r o p e r t y  s e t t l e m e n t  
e n t e r e d  i n t o  a f t e r  o r  i n  a n t i c i p a t i c n  of s e p a r a t i c n  o r  
d i v o r c e  i s  a w a i v e r  o f  a l l  r i g h t s  t o  e l e c t i v e  s h a r e ,  
exempt  p r o p e r t y ,  a n d  f a m i l y  a l l o u a n c e  b y  e a c h  s p o u s e  
i n  t h e  p r o p e r t y  o f  t h e  o t h e r  a n d  a r e n u n c i a t i o n  b  
e a c h  o f  a l l  b e n e f i t s  which wou ld  o t b e r u i s e  p a s s  t o  h i  i 
f r om t h e  o t h e r  b y  i n t e s t a t e  s u c c e s s i o n  o r  b y  v i r t u e  o f  
t h e  p r o v i s i o n s  o f  a n y  w i l l  e x e c u t e d  b e f o r e  t h e  w a i v e r  
o r  p r o p e r t y  s e t t l e m e n t .  

153-2-205. P r o c e e d i n g  f o r  e l e c t i v e  s h a r e  - time 
l i m i t .  ( 1 )  The s u r v i v i n g  s p o u s e  may e l ec t  t o  t a k e  
h i s  e l e c t i v e  s h a r e  i n  t h e  a u g m e n t e d  n e t  e s t a t e  b y  
f i l i n g  i n  t h e  c o u r t  a n d  n a i l i n g  o r  d e l i v e r i n g  t o  t h a  
p e r s o n a l  r e p r e s e n t a t i v e ,  i f  a n y ,  a p e t i t i o n  f o r  t h e  
e l e c t i v e  s h a r e  w i t h i n  s i x  m o n t h s  a f t e r  t h e  f i r s t  

EXPLANATION 

(iii)a provision was added sd t h a t  t h e  U n i f o m  p r i n c i p a l  
and Income Act would be t h e  appl icable  law i n  detennining 
income. 

Sect ion 153-2-203 provides  t h a t  the  e l e c t i o n  i s  persona l  t o  
t h e  surviving spouse and t h a t  the  cour t  makes t h e  e l e c t i o n  
f o r  an incapac i ta ted  spouse. This i s  s i m i l a r  t o  p r e sen t  
law and was adopted by t h e  Committee i n t a c t .  

Sect ion 153-2-204 provides  f o r  a  waiver o f  t h e  r i g h t  of 
e l e c t i on ,  e i t h e r  before o r  a f t e r  marriage, by w r i t t e n  agree- 
ment a f t e r  f a i r  d isc losure .  This s ec t i on  was adopted i n t a c t .  

Cn Sec t ion  153-2-205 (1)t h e  s i x  month per iod f o r  f i l i n g  a  
l e t i t i o n  f o r  t h e  e l e c t i v e  share  was changed by t h e  .Committee 
ind made t o  s t a r t  wi th  t h e  l l f i r s t H  publ ica t ion  of  n o t i c e  t o  
: r ed i t o r s ,  thus  e l imina t ing  possible  confusion about when 
:he time l im i t a t i on  per iod begins t o  run. Where no n o t i c e  
LS published a s  i n  t he  case  of t he  small ? s t a t e ,  and where 
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p u b l i c a t i o n  o f  n c t i c e  t o  c r e d i t o r s  f o r  f i l i n g  claims 
wh ich  a r o s e  b e f o r e  t h e  d e a t h  o f  t h e  d e c e d e n t ,  o r  
v i t h i n  o n e  y e a r  o f  t h e  d a t e  o f  d e a t h ,  w h i c h e v e r  time 
l i m i t a t i o n  f i r s t  e x p i r e s .  The  c o u r t  may e x t e n d  t h e  
time f o r  e l e c t i o n  a s  i t  sees f i t  f o r  c a u s e  shown b y  
t h e  s u r v i v i n g  s p o u s e  b e f o r e  t h e  time l i m i t a t i o n  h a s  
e x p i r e d .  

(2)  The  s u r v i v i n g  s p o u s e  s h a l l  g i v e  n o t i c e  o f  
t h e  time a n d  p l a c e  s e t  f o r  h e a r i n g  t o  p e r s o n s  
i n t e r e s t e d  i n  t h e  e s t a t e  a n d  t o  t h e  d i s t r i b u t e e s  a n d  
r e c i p i e n t s  o f  p o r t i o n s  o f  t h e  a u g m e n t e d  n e t  e s t a t e  
whose  i n t e r e s t s  w i l l  b e  a d v e r s e l y  a f f e c t e d  b y  t h e  
t a k i n g  o f  t h e  e l e c t i v e  s h a r e .  

(3) The s u r v i v i n g  s p o u s e  may w i t h d r a w  h i s  d e n a n d  
f o r  a n  e l e c t i v e  s h a r e  a t  a n y  time b e f o r e  the c o u r t ' s  
d e t e r m i n a t i o n  b e c o m e s  f i n a l .  

(4 )  A f t e r  n o t i c e  and  h e a r i n g ,  t h e  c o u r t  s h a l l  
d e t e c a i n e  t h e  amoun t  o f  t h e  e l e c t i v e  s h a r e  a n d  s h a l l  
o r d e r  i ts  payment f r o m  t h e  a s s e t s  o f  t h e  a u g m e n t e d  n e t  
e s t a t e  o r  by c o n t r i b u t i o n  a s  a p F e a r s  a p p r o p r i a t e  u n d e r  

a 	 s e c t i o n  153-2-207. I f  it a ~ p e a r s  t h a t  a f u n d  o r  
p r o p e r t y  i n c l u d e d  i n  t h e  augmen ted  n e t  e s t a t e  h a s  n o t  
come i n t o  t h e  p o s s e s s i o n  of t h e  p e r s o n a l  
r e p r e s e n t a t i v e ,  o r  h a s  been  d i s t r i b u t e d  by  t h e  
p e r s o n a l  r e p r e s e n t a t i v e ,  t h e  c o u r t  n e v e r t h e l e s s  s h a l l  
f i x  t h e  l i a b i l i t y  o f  a n y  p e r s o n  who h a s  a n y  i n t e r e s t  
i n  t h e  f u n d  o r  p r o p e r t y  o r  who h a s  p o s s e s s i o n  t h e r e o f ,  
w h e t h e r  as t r u s t e e  o r  o t h e r u i s e .  T h c  p r o c e e d i n g  may 
b e  m a i n t a i n e d  a g a i n s t  f e w e r  t h a n  a l l  p e r s o n s  a g a i n s t  
whom r e l i e f  c o u l d  b e  s o u g h t ,  b u t  n c  p e r s o n  is s u b j e c t  
t o  c o n t r i b u t i o n  i n  a n y  g r e a t e r  amount  t h a n  h e  would 
h a v e  b e e n  i f  r e l i e f  h a d  b e e n  s e c u r e d  a g a i n s t  a l l  
p e r s o n s  s u b j e c t  t o  c o n t r i b u t i o n .  

(5) The o r d e r  o r  j udgmen t  o f  t h e  c o u r t  may b e  
e n f o r c e d  as  n e c e s s a r y  i n  s u i t  f o r  c o n t r i b u t i o n  o r  
paymen t  i n  o t h e r  c o u r t s  o f  t h i s  s t a t e  o r  o t h e r  
j u r i s d i c t i o n s .  

153-2-206. Effect o f  e l e c t i o n  o n  a l l o w a n c e s .  A 
s u r v i v i n g  s p o u s e  is e n t i t l e d  t o  a n  e x e m p t  p r o p e r t y  

no probate  is  sought, a t ime l im i t a t i on  of *lone y e a r  from 
da t e  o f  deathn was i n s e r t e d  by t h e  Committee t o  e l i m i n a t e  
t h e  unce r t a in t  a s  t o  when t h e  l im i t a t i on  pe r i od  exp i r e s ,  
I n  subsect ion 13)  language was c l a r i f i e d  a s  t o  t h e  t i m e  f o r  
withdrawing a demand f o r  an e l e c t i v e  share. 

Sect ion 153-2-206 penni t s  t h e  surviving spouse t o  t a k e  t h e  
exempt proper ty  allowance and family allowance whether o r  
no t  he e l e c t s  t o  t ake  an e l e c t i v e  share, The UPC p rov i s i on  
permit ted t h e  surviving spouse t o  renounce any i tems t h a t  
would otherwise be taken under t h e  decedents w i l l  o r  by in -  
t e s t a t e  succession and t h u s  avoid having t o  accep t  p rope r ty  
s p e c i f i c a l l y  devised o r  bequeathed o r  taken by ope ra t i on  o f  
law. These provis ions  were contrary t o  p r e sen t  law (153-14-
10,  C.R.S. 19631, on t h e  sub jec t ,  and . i n  t h e  Committee's 
opinion t h e  ex i s t i ng  law i s  preferable,  Therefore ,  ' t h e  ma- 
j o r  p rov is ions  of t h e  UPC sec t i on  were de l e t ed  by t h e  Com-
mittee.  
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a l l o w a n c e  a n d  a f a m i l y  a l l o w a n c e  w h e t h e r  c r  n o t  h e  
elects t o  t a k e  a n  e l e c t i v e  s h a r e .  

153-2-207. Charqinc-r s p o u s p  w i t h  g i f t s  r e c e i v e d  -
-l i a b i l i t y  o f  o t h e r s  f o r  b a l a n c e  pf elec t ive  s h a r e .  
(1) I n  t h e  p r o c e e d i n g  f o r  a n  e l e c t i v e  s h a r e ,  p r o p e r t y  
v h i c h  i s  p a r t  o f  t h e  a u g m e n t e d  e s t a t e  w h i c h  p a s s e s  o r  
h a s .  p a s s e d  t o  t h e  s u r v i v i n g  s F o u s e  b y  t e s t a t e  o r  
i n t e s t a t e  s u c c e s s i o n  o r  o t h e r  means,  i n c l u d i n g  t h a t  
d s s c r i b e d  i n  s e c t i o n  153-2-202 ( 3 ) ,  b u t  e x c l u d i n g  any  
b e n e f i c i a l  i n t e r e s t  o f  t h e  s u r v i v i n g  s p o u s e  i n  a t r u s t  
c r e a t e d  by t h e  d e c e d e n t  u n l e s s  t h e  s u r r i v i n g  s p o u s e  
c h o o s e s  o t h e r e u i s e ,  is a p p l i e d  f i r s t  t o  s a t i s f y  t h e  
e l e c t i v e  s h a r e  a n d  t o  r e d u c e  t h e  a a c u n t  d u e  f r o @  o t h e r  
r e c i p i e n t s  o f  p o r t i o n s  o f  t h e  augmen ted  e s t a t e ,  

(2) R e m a i n i n g  p r o f 2 r t y  o f  t h e  a u g m e n t e a  e s t a t e  
is s o  a p p l i e d  t h a t  l i a b i l ~ t yf o r  t h e  b a l a n c e  o f  t h e  
e l e c t i v e  s h a r e  o f  t h e  s u r v i v i n g  s p o u s e  is e q u i t a b l y  
a p p o r t i o n e d  among t h e  c t h e r  r e c i p i e n t s  o f  t h e  , augmen t ed  e s t a t e  i n  p r o p o r t i o n  t o  t h e  v a l u e  o f  t h e i r  

N i n t e r e s t s  t h e r e i n .  
OD 
t (3) Only o r i g i n a l  t r a n s f e r e e s  f r o m ,  o r  

a p p o i n t e e s  o f ,  t h e  d e c e d e n t  a n d  t h e i r  d o n e e s ,  t o  t h e  
e x t e n t  t h e  d o n e e s  h a v e  t h e  p r o p e r t y  or i t s  ~ r o c e e d s ,  
a re  s u b j e c t  t o  t h e  c o n t r i b u t i o n  t o  make u p  t h e  
e l e c t i v e  s h a r e  o f  t h e  s u r v i v i n g  s p o u s e ,  U h e r e  it is 
d e t e r m i n e d  by t h e  c o u r t  t o  b e  e q u i t a b l e ,  s u c h  
c o n t r i b u t i o n  may b e  s a t i s f i e d  by p a y m e n t  i n  c a s h ,  
r e t u r n  o f  a l l  o r  p a r t  o f  t h e  p r o p e r t y  t r a n s f e r r e d ,  or 
a n y  c o m b i n a t i o n  t h e r e o f .  

( O m i t t e d  s e c t i o n  n u m b e r s  r e s e r v e d  f o r  e x p a n s i o n )  
(SPOUSE A N D  CHILDFlEN UNPaOVIDED FOR I N  SIILLS) 

153-2-301. O m i t t e d  s p o u s e .  ( 1 )  I f  a t e s t a t o r  
f a i l s  t o  p r o v i d e  by  w i l l  f o r  h i s  s u r v i v i n g  s p o u s e  who 
m a r r i e d  t h e  t e s t a t o r  a f t e r  t h e  e x e c u t i o n  o f  t h e  w i l l ,  
t h e  o m i t t e d  s p o u s e  s h a i l  r e c e i v e  t h e  s ame  s h a r e  o f  t h e  
e s t a t e  h e  would h a v e  r e c e i v e d  i f  t h e  d e c e d e n t  l e f t  n o  
w i l l  u n l e s s  it a p p e a r s  f r o m  t h e  w i l l  t h a t  t h e  o m i s s i o n  
v a s  i n t e n t i o n a l  o r  t h e  t e s t a t o r  p r o v i d e d  f o r  t h e  
s p o u s e  b y  t r a n s f e r  o u t s i d e  t h e  w i l l  a n d  t h e  i n t e n t  

EXPLANATION 

Sect ion 153-2-207 dea l s  wi th  t h e  marshall ing o f  assets which 
may be necessary t o  make up t h e  spouse's e l e s2 ive  share. 
Af te r  applying property which t h e  surviving spouse h a s  re-
ceived from t h e  decedent, subsect ion (2 )  provides  t h a t  t h e  
l i a b i l i t y  f o r  t he  balance i s  equ i tab ly  apportioned among t h e  
r e c i p i e n t s  o f  t h e  augmented e s t a t e  i n  proport ion t o  t h e  va lue  
o f  t h e i r  i n t e r e s t  therein .  No preference o r  p r i o r i t y  i s  
made between r e a l  and personal property. The person l i a b l e  
f o r  con t r ibu t ion  may e l e c t  t o  g ive  up proper ty  o r  pay i t s  
value. 

The Committee de le ted  language i n  subsect ion ( 1 )  r e l a t i n g  t o  
renunciat ion t o  conform t o  t h e  change i n  153-2-206 and added 
language giving the  spouse t h e  opt ion a s  t o  whether h i s  i n -  
t e r e s t  i n  a t r u s t  c rea ted  by t h e  decedent would be i nc luded  
a s  p a r t  of t he  e l e c t i v e  share. The l a s t  sentence o f  subsec-
t i o n  (3 )  i n  t h e  UPC, r e l a t i n g  t o  t h e  re tu rn  of p r o p e r t y  
t r a n s f e r r e d  by a donee was replaced with  a more d e f i n i t e  pro- 
v i s i on  and made subject  t o  t h e  cou r t ' s  determinat ion as t o  
f a i r ne s s .  

Sect ion 153-2-301 changes p resen t  l aw i n  t h a t  a subsequent  
marriage o f  a t e s t a t o r  does n o t  revoke a w i l l .  The s e c t i o n  
provides f o r  an Nomitted spouseM r a t h e r  than revoking t h e  
e n t i r e  w i l l .  The spouse i s  given an i n t e s t a t e  share  u n l e s s  
t h e  w i l l  shows t h a t  t h e  omission was i n t e n t i o n a l  o r  t h e  test-
t a t o r  has provided f o r  t h e  spouse ou ts ide  t h e  w i l l .  The 
c o r r e l a t i v e  provision i s  Sec t ion  153-2-508, which s t a t e s  t h a t  
a w i l l  i s  no t  revoked by marriage o r  any o t h e r  change o f  
circumstance, except t h a t  divorce o r  annulment of a mar r iage  
a f t e r  execution of t h e  w i l l  revokes every dev ise  and appoint-  
ment t o  t h e  spouse, including her  nomination a s  pe r sona l  
represen ta t ive ,  un less  t he  w i l l  express ly  provides  otherwise .  
The Committee adopted t h e  sec t ion  i n t a c t .  
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t h a t  t h e  t r a n s f e r  b e  i n  l i e u  o f  a  t e s t a m e n t a r y  
p r o v i s i o n  i s  shown b y  s t a t e m e n t s  o f  t h e  t e s t a t o r  o r  
f r o m  t h e  a m o u n t  o f  t h e  t r a n s f e r  o r  o t h e r  e v i d e n c e .  

( 2 )  I n  s a t i s f y i n g  a s h a r e  p r o v i d e d  b y  t h i s  
s e c t i o n ,  t h e  d e v i s e s  made b y  t h e  w i l l  a b a t e  a s  
p r o v i d e d  i n  s e c t i o n  153-3-902. 

153-2-302. P r e t e r m i t t e d  c h i l d r e n .  (1)  ( a )  I f  
a t e s t a t o r  f a i l s  t o  p r o v i d e  i n  h i s  w i l l  f o r  a n y  o f  h i s  
c h i l d r e n  b o r n  o r  a d o p t e d  a f t e r  t h e  e x e c u t i o n  o f  h i s  
w i l l ,  t h e  o m i t t e d  c h i l d  r e c e i v e s  a s h a r e  i n  t h e  e s t a t e  
e q u a l  i n  v a l u e  t o  t h a t  w h i c h  h e  would h a v e  r e c e i v e d  i f  
t h e  t e s t a t o r  had  d i e d  i n t e s t a t e  u n l e s s :  

( b )  It a p p e a r s  f r o m  t h e  w i l l  t h a t  t h e  o m i s s i o n  
w a s  i n t e n t i o n a l ;  

(c) When t h e  w i l l  was  e x e c u t e d  t h e  t e s t a t o r  h a d  
o n e  o r  m o r e  c h i l d r e n  a n d  d e v i s e d  s u b s t a n t i a l l y  a l l  h i s  
e s t a t e  t o  t h e  o t h e r  p a r e n t  o f  t h e  o m i t t e d  c h i l d ;  o r  

( d )  The t e s t a t o r  p r o v i d e c t  f o r  t h e  c h i l d  by  
t r a n s f e r  o u t s i d e  t h e  w i l l  a n d  t h e  i n t e n t  t h a t  t h e  
t r a n s f e r  b e  i n  l i e u  o f  a t e s t a m e n t a r y  p r o v i s i o n  i s  
s h o w n  b y  s t a t e m e n t s  o f  t h e  t e s t a t o r  o r  f r o m  t h e  a m o u n t  

I o f  t h e  t r a n s f e r  o r  o t h e r  e v i d e n c e .  
(2) I f  a t  t h e  time o f  e x e c u t i o n  o f  t h e  w i l l  t h e  

t e s t a t o r  f a i l s  t o  p r o v i d e  i n  h i s  w i l l  f o r  a l i v i n g  
c h i l d  . s o l e l y  b e c a u s e  h e  b e l i e v e s  t h e  c h i l d  t o  b e  d e a d ,  
t h e  c h i l d  r e c e i v e s  a s h a r e  i n  t h e  e s t a t e .  e q u a l  i n  
v a l u e  t o  t h a t  which  h e  w o u l d  h a v e  r e c e i v e d  i f  t h e  
t e s t a t o r  had  d i e d  i n t e s t a t e .  

- ( 3 )  I n  s a t i s f y i n g  a s h a r e  p r o v i d e d  hy  t h i s  
s e c t i o n ,  t h e  d e v i s e s  made b y  t h e  w i l l  a b a t e  a s  
p r o v i d e d  i n  s e c t i o n  153-3-902, 

( O m i t t e d  s e c t i o n  n u m b e r s  r e s e r v e d  f o r  e x p a n s i o n )  
(EXENPT PROPERTY AND FAMILY ALLOWANCES) 

153-2-401. ( R e s e r v e d . )  
153-2-402. Exempt p r o p e r t y  a l l m c q .  A 

s u r v i v i n g  s p o u s e  o f a d e c e d e n t  who was  d o m i c i l e d  i n  
t h i s  s t a t e  is e n t i t l e d  t o  a n  e x e m p t  p r o p e r t y  a l l o w a n c e  
o f  t e n  t h o u s a n d  d o l l a r s .  I f  , t h e r e  i s  n o  s u r v i v i n g  
s p o u s e ,  e a c h  m i n o r  c h i l d  a n d  e a c h  d e p e n d e n t  c h i l d  o f  

EXPLANATION 


Section 153-2-302 gives an i n t e s t a t e  share t o  any c h i l d  born 
o r  adopted a f t e r  the  execution of the  w i l l ,  un less  t h e  w i l l  
shows t h a t  t h e  omission was in t en t iona l  o r  t h e  t e s t a t o r  has  
provided f o r  t h e  ch i ld  outside the  w i l l .  Under both Sec t ion  
153-2-301 and 153-2-302, t he  f a c t  t h a t  nontestamentary t r a n s -  
f e r s  were intended t o  be i n  l i e u  of testamentary provision,  
thereby barr ing the  r igh t  t o  an i n t e s t a t e  share,  may be 
shown by "statements of the t e s t a t o r  o r  from the  amount of 
t he  t r a n s f e r  o r  other  evidence.* Thus, t he  w i l l  may be 
varied by'proof of t he  decedent's i n t en t  thmugh introduc-  
t ion  of e x t r i n s i c  evidence. This i s  an extension of p re sen t  
Colorado law (153-5-6, C.R.S. 1963) and was adopted i n t a c t  
by the  Committee. 



--- 
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t h e  d e c e d e n t  is e n t i t l e d  t o  a n  e x e m p t  p r o p e r t y  
a l l o w a n c e  a m o u n t i n g  t o  t e n  t h o u s a n d  d o l l a r s  d i v i d e d  b y  
t h e  number  o f  m i n o r  a n d  d e p e n a e n t  c h i l d r e n  o f  t h e  
d e c e d e n t .  The  e x e m p t  p r o p e r t y  a l l o w a n c e  is e x e m p t  
i r o n  a n d  h a s  p r i o r i t y  o v e r  a l l  claims a g a i n s t  t h e  
e s t a t e .  T h e  exempt  p r o p e r t y  a l l o w a n c 3  i s  i n  a d d i t i o n  
t o  a n y  s h a r e  p a s s i n g  t o  t h e  s u r v i v i n g  s p o u s e  or m i n o r  
o r  d e p e n d e n t  c h i l d  b y  t h e  u i l l  o f  t h e  d e c e d e n t  u n l e s s  
o t h e r w i s e  p r o v i d e d ,  b y  i n t e s t a t e  s u c c e s s i o n ,  o r  b y  way 
of e l e c t i v e  s h a r e .  A s  u s e d  i n  s e c t i o n s  153-2-401 t o  
153-2-404 t h e  t e r n  " d e p e n d e n t  c h i l d w  is d e f i n e d  a s  a 
c h i l a  who was  i n  f a c t  b e i n g  s u p p o r t e d ,  o r  was l e g a l l y  
e n t i t l e d  t o  s u p p o r t ,  b y  t h e  d e c e d e n t .  

153-2-403. F a m i l y  a l l o w a n c e .  (1 )  I n  a d d i t i o n  
t o  t h e  r i g h t  t o  a n  e x e m p t  p r o p e r t y  a l l o w a n c e ,  i f  t h e  
d e c e d e n t  was d o m i c i l e d  i n  t h i s  s t a t e ,  t h e  s u r v i v i n g  
s p o u s e  a n d  m i n o r  a n d  d e p e n d e n t  c h i l d r e n  a r e  e n t i t l e d  

, t o  a f a m i l y  a l l o w a n c e  wh ich  s h a l l  b e  a r e a s o n a b l e  
w a l l o w a n c e  i n  money o u t  o f  t h e  e s t a t e  f o r  t h e i r  
S) m a i n t e n a n c e  d u r i n g  t h e  p e r i o d  o f  a d m i n i s t r a t i o n ,  w h i c h  

a l l o w a n c e  may n o t  c o n t i n u e  f o r  l o n g e r - t h a n  o n e  y e a r  i f  
t h e  e s t a t e  is i n a d e q u a t e  t o  d i s c h a r g e  a l l o w e d  c l a i m s .  
T h e  a l l o w a n c e  may b e  p a i d  a s  a lump s u m  o r  i n  p e r i o d i c  
i n s t a l l m e n t s .  It is p a y a b l e  t o  t h e  s u r v i v i n g  s p o u s e ,  
i f  l i v i n g ,  f o r  t h e  u s e  o f  t h e  s u r v i v i n g  s p o u s e  a n d  
m i  n o r  a n d  d e p e n d e n t  c h i l d r e n  ; o  t h e r w i s e  t o  t h e  
c h i l d r e n ,  o r  p e r s o n s  h a v i n g  t h e i r  c a r e  a n d  c u s t o d y ;  
b u t  i n  case any  m i n o r  c h i l d  o r  d e p e n d e n t  c h i l d  is n o t  
l i v i n g  w i t h  t h e  s u r v i v i n g  s p o u s e ,  t h e  a l l o w a n c e  may b e  
made p a r t i a l l y  t o  t h e  c h i l d  o r  h i s  g u a r d i a n  o r  o t h e r  
p e r s o n  h a v i n g  h i s  c a r e  a n d  c u s t o d y ,  a n d  p a r t i a l l y  t o  
t h e  s p o u s e ,  a s  t h e i r  n e e d s  may a p p e a r .  T h e  f a m i l y  
a l l o w a n c e  is exempt  f r o m  a n d  h a s  p r i o r i t y  o v e r  a l l  
claims b u t  n o t  o v e r  t h e  e x e m p t  ~ r o p e r t y  a l l o w a n c e .  

[2) The f a m i l y  a l l o w a n c e  is n o t  c h a r g e a b l e  
a g a i n s t  a n y  b e n e f i t  o r  s h a r e  p a s s i n g  t o  t h e  s u r v i v i n g  
s p o u s e  o r  c h i l d r e n  by  t h e  w i l l  cf t h e  d e c e d e n t  u n l e s s  
o t h e r w i s e  p r o v i d e d ,  by i n t e s t a t e  s u c c e s s i o n ,  o r  b y  may 
of e l e c t i v e  s h a r e .  The  d e a t h  o f  a n y  p e r s o n  e n t i t l e d  

EXPLANATION 

This p a r t  o f  A r t i c l e  2 of t h e  UPC d e a l t  wi th  exempt p r o p e r t y  
' 	 and allowances, and s e t  up a three-tteri .bystem, &artSng w i t h  
a homestead allowance of $5,000, then a $3,500 exempt prop- 
e r t y  allowance which i s  r e l a t ed  t o  t a n g i b l e  personal  p roper -  
t y ,  and f i n a l l y  a family  allowance which is not  i n  any.set  
sum but  i s  a reasonable allowance, a l though a cou r t  o r d e r  i s  
necessary i f  t h e  amount exceeds $500 p e r  month o r  $6,000 a 
year. The Committee combined t he  s e c t i o n s  of t h e  UPC r e l a t -  
i ng  t o  homestead and exempt proper ty  allowances and r e p l a c e d  
them with  Sec t ion  153-2-402, which prov ides  f o r  an exempt

1 	 property allowance of $10,000. The Committee f e l t  t h a t  t h i s  
f i g u r e  would correspond t o  t he  amount s e t  i n  t h e  p r e s e n t  
Small Es t a t e  Transfe r  Act (153-7-4, C.R.S. 1963), and t h e  
sec t ion  was designed t o  be t he  equ iva len t  o f  Colorado's p r e s -
e n t  surviving spouse' s allowance, c u r r e n t l y  s e t  a t  $7,500 
(153-12-16 t o  21, C.R.S. 1963). All re fe rences  t o  "home- 
s teadn allowances throughout t he  code were de l e t ed  upon t h e  
Committeets adoption of t h i s  change, A d e f i n i t i o n  of  "de-
pendent ch i ld"  was added t o  Sect ion 153-2-402 t o  cove r  u s e  

I 	 of t h e  term i n  succeeding sect ions .  , 

The family allowance under Section 153-2-403 i s  a r ea sonab l e  

amount of money f o r  t h e  maintenance of t h e  spouse, minor  

chi ldren,  and dependent ch i ld ren  dur ing t h e  per iod o f  admin- 

i s t r a t i o n ;  b u t  t he  allowance may no t  cont inue f o r  l o n g e r  

than one y e a r  i f  t h e  e s t a t e  i s  inadequate t o  d i scharge  a l - 

lowed claims. Payment of t h e  family allowance i s  subord i - 

nated t o  t h e  payment of t h e  exempt p roper ty  allowance and 

r i g h t s  t o  exempt proper ty  and t h e  family  allowance have p r i -  

o r i t y  over  a l l  claims, including fune ra l  and admin i s t r a t i on  

expenses. Under t h e  code, t h e  surviving spouse may waive 

any of t h e s e  r i g h t s  (153-2-204). Except f o r  a few changes  

f o r  c l a r i f i c a t i o n ,  t h e  Committee adopted t h e  s ec t i on  i n t a c t ,  






presince an3 by h i s  directiob, an3 s h a l l  be signed b y  
a t  l e a s t  t w o  pelsoas each of  unop witnessed either the 
s i g n i n g  o r  t h c  testator's acknowledgment of t h e  
s i g n a t u r 2  or of the w i l l .  

153-2-503. fioloqraphic A m i l l  which aoes 
not  c o m p l y  w i t h  section 153-2-532 is v a l i d  a s  a 
h o l o g r a p h i c  u i l l ,  v h e t h e r  or n o t  witnessed, i f  t h e  
s i gnarurs  d n i  t h e  material prov i s ions  aye i a  t h s  
handwriting 0f t h e  testator. 

153-2-50U. self-proveq-ya&. An attested will 
may a t  t h e  time o f - i t s  e x e c u t i o n  or a t  any subsequent 
date  be made self-proved, by the acknaw ledgment 
thereof by the t e s t a t o r  and the a €  f i d a v i t s  cf the 
witnesses, each made before an officer a u t h o r i z e d  to  
a d n i n i s t e r  o a t h s  un3er  t h e  lams of t h i s  sta te ,  and 
e a i 3 e o c e d  b y  t h e  of f i c e r a s  c e r t i f i c a t e ,  u n d s r  official 
s e a l ,  d t t d c h e a  or annexed to the w i l l  in form and 
c o n t e n t  substantially a s  follows: I 

I TAE STBTE OF - 
W 
A, 
I COUNTL OF 

Wet 8 , a n d  _, the testator 
and the witnesses ,  r e s p e c t i v e l y .  whose names are 
sLgne3 to the a t t a c h c d  or- foregoing i n s t r u m e n t ,  b e i n g  
first d u l y  sworn, do hereby declare to  the undersiqned 
authority t h a t  the testator signed and executed the 
i a s t c u a e n t  as his last will and  that he had signed 
v i l l l n g l y  or direc ted  another to s i g n  foc h i s ,  and 
t h a t  he executed it as h i s  fcea  and voluntary a c t  for 
the purposes therein e x ~ r e s s e d ;  and t h a t  each of the  
wi tnes ses ,  in t h e  presence and hearing of t h e  
t e s t a t o r ,  s i g n e d  the mill a s  w i t n e s s  and t h a t  t o  t h e  
best of h i s  k n o w l e d g e  the testator mas a t  t h a t  time 
eighteen years of age or older, of sound mind and 
uadsr no constraint or undue influence. 

Testator 

t e s t a t o r  need not  publish o r  dec lare  the  document as his 
w i l l  or request t h e  witnesses to siqa, and tbe witnesws do 
not  have t o  s ign i n  t h e  presence of the t e s t a t o r  o r  of each 
other. The Committee adopted this sec t ion  i n t a c t .  

Section 153-2-503 changes present law by recognizing holo- 
graphic wills. On1 the  s i g n a t u r e  and mater ia l  pmvis ions  . 
are required t o  be r n the  testator's handwriting. The holo- 
graphic w i l l  does not  have t o  be witnessed. 

Section 153-2-504 w i l l  add a new provision t o  Colorado law. 
The sec t ion  allows a w i l l  t o  be admitted t o  probate  without 
t h e  testimony of the witnesses t o  the w i l l .  This is accomp- 
pl i shed  by the tes tator  and the  witnesses acknowledging be- 
fore a notary public,  a t  the time of t h e  execution of the 
will o r  l a t e r  on, t h a t  t h e  t e s t a t o r  was eighteen years  old. 
of sound mind, under no undue inf luence,  t h a t  t he  t e s t a t o r  
signed t he  document a s  his l a s t  w i l l  and that each of the 
witnesses signed i n  t he  presence and hearing of the testator. 
This c e r t i f i c a t e  is  then attached t o  t he  will and would 
el iminate  any testimony on the part of t he  subscribing w i t -  
nesses i n  order  t o  a d m ~ t  the will to probate, The use of 
the sel f -pmved will i s  l imi t ed  t o  fomal proceedings be- 
cause Section 153-3-303 dealing with infcxmal pmbate dis-  
penses with  the  necess i ty  of testimony of witnesses  even 
though t he  instrument i s  not  self-proved. 
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COLORAW PROBATE W E  EXPLANATION 

153-2-605. Anti-lapse - d e c e a s e d  devisee - c l a a  
g i f t s .  TC a d e v i s e e  uho is a grandparent or a l i n e a l  
descendant o f  a g r a n d p a r e n t  o f  t h e  testator is dead a t  
t h e  t i n e  of execution of the u i l l ,  f a i l s  t o  surv ive  
the t e s t a t o r ,  or is treated a s  if be predeceased t h e  
testator, the issse of the deceased dev i see  who 
survive the testator bp one hundred t w e n t y  hours take 
i n  place of the deceased devisee and if t h e y  are all 
of the same deyrea of k i n s h i p  to the devisee t h e y  take 
e q u a l l y ,  but  i f  of unequal degree t b & n  those of more 
remote deqrse take by represeatation. One who would  
hava been a aevisee under a c lass  g i f t  i f  he had 
s u t v i v a d  the testator is t r e a t e d  a s  a devisee for 
p u r p o s e s  of  t h i s  sect ion u h e t h e r  his death cccured 
b e f o r e  or after t h e  execution o f  the will. 

153-2-606. rai lore  of testaaeata~y ~ r o r i s i o n .  
( 1 )  Except  as  provided in sec t iao  15L2-605 if a 
& v i s e  other than a residuary devise fails f o r  any 

k r e a s o ~ ,  it becomes  a p a r t  of the residue. 
I (2) Except a s  p r o v i d e d  i n  section 153-2-605 i f  

t h e  r e s i d u e  i.s d e v i s e d  t o  tvo  or mare persons aod t h e  
share of one of the r e s i d u a r y  devisees f a i l s  for any 
reason, h i s  s h a r e  passes to the  other residuary 
devisee, or to other r e s i d u a r y  devisees i n  proport ion  
to their i n t e r e s t s  i n  the residue. 

153-2407. C_4qaae in secufities - accesGoas - 
n o n a d e m p t i o n .  ( 1 )  (a )  1 € t h e  testator intended a . 
specif ic  devise of certain securities rather than the 
equivalent va lue  t h e r e a i ,  the specific d e v i s e e  is 
e a t i t l e d  on12 to: 

(b) As much of t h e  devised securities as is a 
part of t h e  estate  at time of the testator's  death: 

(c) Any a d d i t i o n a l  or other securities of  the 
same ent i ty  ouned by the testator by reason o f  action 
i n g t i a t e d  by the e n t i t y  e x c l u d i n g  any acquired bp 
exercise of purchase options; 

(dl Securities of another e n t i t y  cuned by t h e  
testator a s  a r e s u l t  of a mefger, cousolidation, 
r e o r g a n i z a t i o n  or other s i o i l a r  a c t i o n  i n i t i a t e d  by 

The after-acquired pmperty pmvision & Section 153-2-604 
was adopted intact .  

The anti-lapse xule o f  Section 153-2405 applies to any de- 
vise t o  a deceased person who i s  a grandparent o r  a lineal 
descendant of a grandparent thereb substantially bmadening 
present law (153-5-10. C.R.S. 19633, which i s  limited to a 
deceased descendant of the testator. I f  a beneficiary in 
the protected group dies before the testator, whether before 
or after the w i l l  is signed, or is deemed to have predeceased 
the  testator under the 120-hour survivorship r equ i r emen t ,  the 
deceased beneflc iaryls  share passes t o  his issue by repmi- 
sentation. This anti-lapse rule also applies t o  one who 
would have been a devisee under a c lass  gift i f  he had sur- 
vived. The Cammittee adopted this sect ion intact .  

Under Section 153-2-606 a la sed non-residuary devise falls 
in to  the residue, whereas a f apsed residuary devise does not 
fall out of the residue, but passes t o  the other residuary 
devisees, i f  any. This is somewhat similar to present law 
(153-5-11, C.R.S. l963), and the section was adopted intact. 

Section 153-2437 codifies construction mles i n  the area of 
accessions t o  and changes i n  the form of specifically de- 
vised securities between the  time the w i l l  i s  signed andthe 
t e s t a t o r t s  death, The section i s  intended t o  codify t h e  
law to the effect that  cash dividends declared and payable 
as  o f  a record date occurring before the testator's death do 
not pass as a part of the specific devise even though paid 
after death. The Committee adopted the section intact. 
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r ight  of a beneficiary t o  succeed to  any i u t e r e s t  
therein is c o n d i t i o n a l  upon h i s  s u r v i r i n g  a n o t h e r  
person, and both persons d i e ,  an4 there is no 
s u f f i c i e n t  evidence that  t h e  tua have d i e d  o t h e r u i s e  
than s i ~ u l t a n e o u s l p ,  t h e  benaf ic iarp s b a l l  be deemed 
not to have survived,  

{b) If these is no s u f f i c i e n t  eritiance that two 
o r  more b e n e f i c i a r i e s  have d i e d  otherwise t h a n  
s i laultaneously and propecty h a s  been disposed a €  i n  
such a uay that a t  the time of their deaths  each of 
such k n e f i c i a r i e s  would h a ~ e  becn e n t i t l e d  t o  t h e  
propertp if he had survived the o t h e r s ,  t h e  prqpet tp  
shall be divided i n t o  as many equal portions a s  there 
rere b e n e f i c i a r i e s  ana these port ions s h a l l  be 
d i s t r i b u t e d  t a s p e c t i r e l p  to  those who would have taken 
i n  t h e  e v e a t  t h a t  each of such b e n e f i c i a r i e s  had 
S U ~ P ~ V ~ .  

(3)  Whera there i s  no sufficient evidence t h a t  
two j o i n t  teaants or tenants by the e a t i r ~ t y  b a w  died 
o t h e r u i s e  than ~ L m u l t a n e o u s l y  t h e  property so h e l d  
s h a l l  be d i s t r i b u t e d  o n e h a l f  as i f  one had survived 
and on-half as  i f  the cther had survived. If there 
ace more than tuo f o i a t  t e n a n t s  and a l l  of them have 
so d i e d ,  t h e  property thus a i s t r i b u t e d  s h a l l  be  In  the 
proportion t h a t  o n e  bears t o  the  whole aumker of j o i n t  
tsnants, For t h e  purposes  o f  t h i s  s e c t i o n ,  the term 
"joint  tenants* i n c l u d e s  owners cf property  h e l d  under 
circumstances which e n t i t l e d  one or aorc t o  t h e  uhole 
o f  the p r o p e r t p  on the death  of the other or others. 

l a )  Uhere a iusbahd  and v i f e  have died, leaving 
community propertp  and there is no saf f ic ient  evidencze 
t h a t  thep h a v e  d i e d  otherwise than s i a u l t a n e o u s l  y, 
one-half of all the community property s h a l l  p a s s  a s  
i f  t h e  husband had survived, and as i f  sa id  one-half 
uere h i s  separate propertp, and the  other bne-half  
thereof shall pass as if the  v i f e  bad s u r v i v e d ,  and as 
if said other one-half oere her separate property-  

(5) Uhare tha insured and t h e  benef i c iary  in a 
p o l i c y  of life or acc ident  insuraote  have dLed and 
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there i s  no s u f f i c i e n t  ari5eace that they have died 
otherwise than simultaneously t h e  proceeds of t h e  
p o l i c y  shall b e  d i s t r i b u t e d  as i f  t h e  ~ Q S Q S E ~  had 
survived the b e n e f i c i a r y ,  except i f  t h e  p o l i c y  is 
community property of t h e  insured and h i s  spouse, and 
there is no a l t e r n a t i v e  beneficiary. or na alternative 
baneficiarl ercept the  estate or p a r s ~ n a l  
cepresentative of the iasured,  the ~ r o e e e d s  s h a l l  be 
distributed a s  cosmanity property. 

( 6 )  This s w t i o n  s h a l l  not apply in the case o f  
u i l l s ,  l i v i n g  trusts. deeds. or contracts of i n s o r a a c e  
or asp other situation where prov is ion  i s  made for 
d f s t r i b u t i o n  of property different froa the provisions 
of t h i s  section, or where provisioa is made for a 
presumption a s  t o  surv i rorsh ip  which results in a 
d i s t r i b u t i o n  of property different fro. that here 
prorided. 

(Omitted section numbers reserred for erpaasiao) 
L (COWTEIICTUBL ARB BNGEBEBTS REL bTZ lG TO DEATH) 

";3 
353-2-70 1. mntracts conceta iq& s u c c e s s i o n .  A 

Contract to rake a will or d e v i s e ,  or n o t  t o  revoke a 
will cis d e v i s e ,  or t o  d i e  intestate, i f  executed attar 
t h e  affectivs d a t e  of this chapter, can be e s t a b l i s h e d  
only by provisions of a w i l l  s t a t i n g  mater ia l  
p r b v i s i o n s  o f  the contract, an express reference in a 
will to a contract and extr ins ic  evidence  roving the  
terms of t h e  contrac t ,  ot a wri t ing  signed by t h e  
decadent eviaencing t h e  c o n t r a c t .  T h e  execut ion af a 
j o i n t  w i l l  or mutual or reciprocal  u i l l s  dces not 
create a presumption of a contract n o t  t o  revoke the 
will or v i l l s  agd the fact that a will or u i l l s  
executed a t  or about the same time c o n t a i n  mutual or 
reciprocal provisions shall not  be any evidence that 
such mxll or wills are made in consideration o f  each 
other. 

(Omitted section numbers reserved for expansion) 
(GENERAL P B O V T 5 ~ O l S ]  

153-2-801. B s a u n c i a ~ ~ o n  of succession. (1) B 
person (or his personal representative) who is an 

Section 153-2-701 deals w i t h  contracts t o  make o r  revoke a 
will or t o  die intestate. It provides that a contract t o  
make a will or devise, or not  to revoke a will or devise! o r  
t o  cUe intestate,  can only be established by the w i l l  wbch 
sets forth the material provisions of the contract, a refer- 
ence i n  a w i l l  to a contract and extr ins ic  evidence proving 
the terms of the contract, or an i n s t ~ m e n t  signed by the  
decedent evidencing the terms of the cont ract .  Mutual or  
reciprocal w i l l s  w i l l  not give rise t o  a pmsumption of a 
contractual arrangement. T h i s  is similar to present law 
(153-5-41, C.R.S.  1963) and part of the present law was added 
t o  the end o f  the section for clarif icat ion,  
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heir, d e v i s e e ,  person s u c c e e d i n g  t o  a casounced 
interest, beneficiary under a testamentary instrument, 
or person desiqaated t o  take pursuant to a power af 
appointment exercised by a t e s t a ~ s n t a  r y  instrument may 
renouncF i n  whole or in p a r t  the  successian t o  a n y  
property or interest t h e r e i n  by  f i l i n g  a written 
instrument wf t h i n  the time and a t  t h e  place prorlded 
i n  t h i s  section. T h e  i n s t r u m e n t  shall describe the 
property or part thereof or interest  there in  
reno~~nced, be s igned by t h e  person renouncing, and 
neclare the r c n u n c i a t i c n  and t h e  extent  thereof. 

(2) T h e  wr i t ing  specified i n  s u b s e c t i o n  ( 1 )  of 
this section must b e  f i l e d  w i t h i n  s i x  aonths a f t er  the 
d e a t h  of the decedent  or t h e  donee of t h e  paver, or, 
i f  t h e  taker of t h e  proyerty is nat than f i n a l l y  
arcectaise4, n o t  l a t e r  than s i x  = o a t h s  after the  e v e n t  
by u b i c b  the  taker , or the Interest is finally 
a s c e t t a i n e d .  The w r i t i n g  must be f % l e d  in the court 
of t h e  chunky where proceedings ~ o n c c r n i n g  t h e  
d = e d e b t 8 s  estate  are pending,  or where tbey  wculd be 
pending i f  commenced. B copy  of t h e  Witing a l s o  
s h a l l  be aaf led to t h e  personal representative of the  
decedent,  

(3) Unless t h e  d e c s d e n t  or donee of the power 
has othecvisc indicates by h i s  will, t h e  i n t e r e s t  
renounced, and any future i n t e r e s t  which is kc take 
effect ia possession or enjoy~lunt at or a f t e r  t b e  
termination of the interest renounced,  passes a s  i f  
t h e  person r e n o u n c i n g  had predeceased t h e  d e c e d e n t ,  or 
Lf the  person renounc inf  i s  one designated to take 
pursuant t o  a pover of appoiatoent erercised b y  a 
t e s t a a e n t a r y  i n s t r u m e n t ,  a s  i f  t h e  person r e n c u n c i n g  
had predeceased t h e  donee of the power. I n  every case 
the rehunciat fon  relates back Ioc all purpases t o  the 
date of dcatb of t h e  decedeat or the donee, as the 
case Bay be. 

[u) Any assfgnasnt,  canvepance, encurbcance, 
pledge  ,or transfer of property therein or any contract  
therefor, vritten waiver of t h e  r i g h t  t o  renounce or 

Section 193-2-801 covers the rermncfation or disclaimer of 
devises and in te s ta te  shares, It requires the disclaimer to 
be f i l ed  within six months a f t e r  death or s i x  months after 
the event by which the taker or the intezest I s  f i n a l l y  
ascertafned. The renounced property passes as if the re- 
nouncing person had failed to survive the decedent. The sec- 
tion is very similar t o  present law (153-21-1 et seq, C.R.S. 
1963) and was adopted in tact .  
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COLORADO PROBATE C3DE 

I representative to continue to adnlnister the esta te  under 
h f r  broad pow-, free ffom court  orders and hearings (Sec- 
tion 133-3-105). 

When unsupervised administration o f  the estate is completed 
the representative ma petition the court for  fowal pro- r ceedfngs to approve h s acc~unts and ad udieate f i n a l  set- 
tlement and dis tr ibut ion  of the estate 1 Section 153-3-1402). 
If he prefers, he may continue t o  use informal proceedings 
and close the esta te  by filing a mrn statement aaserthg 
that he has published notice to creditors ,  f u l l y  admfni- 
stered the estate and that a eo y of t h i s  statement hasbeen 
sent t o  all in teres ted  part ies  f~ec t1 .n  153-3-1003). If 
supervised administration is used, the esta te  mill be closed 
by the usual faxmal proceedhgs with notice and hearing 
(Sectf on 153-3- 1001 ) . The personal representative I s  ime- 
diate ly  discharged i n  fonual pmceedings and f a  discharged 
in infonaal  pmceedings six months after  f i l i n g  the closing 
statement (Sections 153-3-1002, 153-3-1005) . 
Section 153- 3- 101 expresses the scope of achinf st ration 
under the code and together with Section 153-3-901 declares 
that  heirs and devisees are entitled t o  the decendent' s 
property, and such property devolves to  them, i n  accordance 
with  the terns of the w i l l  or i n t e s t a t e  laws, as the case 
may be. Title to a decedent's properly asses t o  his heirs 
and devisees a t  the time of h i s  death, he power t o  leave P 
property by ell and the rights o f  creditors, heirs and de- 
visees are all subject t o  the restrictions and l imitat ions 
sat out in the code, The b a d t t e e  adopted the  section in- 
tact .  
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concerninq location of assets vhich may b e  r e l e v a n t  i n  
eases i n v o l v i n g  non-domiciliaries, a debt, other  than 
one evidenced by investment or comms~cial  pager or 
other ins trument  in tavor of a noa-don i c i l i ery ,  5s 
located uhers the debtor r e s i d e s  or,  i f  t h e  debtor rs 
a person other t h a n  an i n d i o i A u a l ,  a t  the place where 
it has its p r i n c i p a l  of f ice .  Commercial paper, 
investment paper, and other i n s t r u m e n t s  a t e  located 
where the instrument is. A D  interest i n  property h e l d  
in t r u s t  is  located where t h e  trustee mar lie sued. 

153-3-202. & p u i n t z e n t  or t e s t a c ~  p g o c e a i u a s  - 
c a n f l i c t i n q  c la im of domicile  i n  another state. I f  
c o n f l i c t i n g  c l a i a s  a s  to the domicile of a decedent 
are made i n  a f o r m a l  t e s t a c y  or appcintment p r o c e e d i n g  
coaaenced i n  t h i s  state,  and in a  testacy or 
a p p o i n t a e n t  proceeding  a f ter  notice peading  at t h e  
same t ins  i n  another s t a t e ,  tho  court oL this s t a t e  
anst  stay ,  d i s m i s s ,  or  permit suitable amendment  i n ,  
the  p r o c e e d i n g  here unless it is determined that the 
local p r o c e e d i n g  was comnencsd before t h e  p r o c e e d i n g  
elsewhere. T h e  d e t e r m i n a t i o n  o f  domicile i n  t h e  
proceeding  f i r s t  commenced a u s t  b e  accepted a s  
de tera inat ieo  i n  t h e  p r a c e e d i n j  i n  t h i s  sta te .  

153-3403.  P r i o r i u  xmonq, wetson ssekug 
a p v o i  n t n e a t  an personal representative. ( 1 )  (a) 
U b s t h e r  t h ~  p r o c e e d i n g s  a r a  formal o r  informal. 
petsons who are not disqualified h a v e  p r i o r i t y  for 
a p p o i n t m e n t  i n  t h e  f o l l owing  order: 

[b) The person u i t h  p r i o r i t y  a s  dstecmined b y  a 
probated  w i l l  i n c l u d i n g  a person nominated by a p o u a r  
conferred in a uil2; 

(c) The surviviny spouso of the decedent who is 
a dev i s ee  of the decedent: 

(dl Other devisees of the decedent; 
( e )  Tb? s u r v i v i n g  spouse as t h e  d e c e d e n t ;  
( f )  O t h e r  h e i r s  oE the d a c e d e n t ;  
(g) Forty-five days  a f t e r  t h e  d e a t h  cf the 

decedent, any creditor. 
( 2 )  (a) An n h j c c t i o n  t o  an a ~ p o i n t a e n t  can b e  

Section 153-3-202 states that i f  there is  a dispute over 
domicile between different states ,  the determination o f  dom- 
i c f l e  i n  the f i r s t  formal proceeding to be commenced w i l l  
govern; and the local court must stay any local proceedings 
on the subject unless the local mceeding was the  first t o  E commence. T h i s  section i s  close y related to Section 153- 
3-408 which deals with the effect o f  a final order in a 
fazmal proceeding i n  another jurisdiction on cple$tians of 
intestacy and the validity or  constzuction of a w i l l .  The 
Committee adopted the section intact .  

Priority f o r  appointment as  personal representative and qual- 
ifications f o r  personal representatives are covered by Sec- 
t ion 153-3-203, which a plies both to  testate and intestate E situations arid to foma and infozmal appointments. Note 
that  If the wi l l  does not provide f o r  a personal re resenta- R tive, any devisee has p r i o r i t y t o  administer over t e dece- 
dentr s spouse and over any of decedent's children if the 
are not named as benetis iaries  under the v i ~ ,  W M C ~  &re 
fmm present l a w  (153-7-1, C.R.S. 1963). Creditors are the 
final category but they have no standing =a administer until 
45 days af ter  death. This a lso  differs $ 3 ~  present law 
(153-7-1 and 2, C.R.S. 1963). 

If an appointment is improperly made, anyone raising an ob- 
jection is first re i r e d  t o  i n s t i t u t e  a oet i t idn for f o m a l  
pfobate. In case o ? objection the priorZ:ies still apply. 
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r e d ~ n c i a t i o n  o r  nomination deterained pursuant to t h i s  
section, nay h e  maae only in formal ~roceedings.  
Before a p p o i n t i n g  one without p r i o r i t y ,  the court must 
determine t h a t  those having  p r i o r i t y ,  a l t  hougb g i v e n  
notice of t h e  p r o c e e d i n g s ,  have failed t o  request 
a p p o i a t n e n t  or to nosiaate a n o t h e t  for appoiatment, 
and that administration is necessary. 

( 6 )  (a) No person  i s  q u a l i f i e d  t o  serve as a 
personal representative who is: 

(b) Uader the aye of twenty-one; 
(c )  A person whom the court f i n d s  unsuitable in 

formal p r o c e e d i n g s .  
(7) A persoaal representative a ~ g o i n t e d  by a 

court of the decedent's domic i l e  h a s  priority over a l l  
other persons e x c e p t  vhara the decedent's w i l l  
no8inates different persons t o  be  p e r s o n a l  
representative in t h i s  s ta te  and i n  t h e  s t a t e  of 
dcmic i l e .  The domiciliary perscnal  representat ive  may 
n o a h a t e  a n o t h e r ,  v h o  s h a l l  have the same priority a s  
t h a  domic i l i ary  personal representative.  

I (8) T h i s  section governs priori ty  for 
appointment at a successor personal representat ive  bat 
does not  apply  to t h e  selection of a s p e c i a l  
administrator. 

(9) If there be mars than one f i d u c i a r y  of a n  
estate, and one of s u c h  f i d u c i a r i e s  s h a l l  a h ,  resign, 
or be removed, the c o u r t  nay i n  its d i s c r e t i o n  a p p o i n t  
a successor fiduciary to  a c t  i n  place and instead of 
the former f iduciary,  together with t h e  remaining 
fiduciary ar f i d u c i a r i e s ,  or t h e  court map permit the 
remaining f i d u c i a r y  or f i d u c i a c i e s  t o  ssrve without.  
any new or a d d i t i o n a l  fiduciary; provided  t h a t  i f  
there be  a w i l l  providing f o r  t h e  f i d u c i a r i e s ,  t h e  
provisions of the w i l l  shall c c n t r o l  vhen a p p l i c a b l e .  

153-3-204. Dermlsed Cor notiqg-of  otdar or f i l i a q  
c o n c e c n i n s  accednt I s  estate. Any person desiring 
n o t i c e  of any order or r i l i n g  p e r t a i n i n g  t o  a 
decedent's e s t a t e  i n  u h i c h  h e  has a f i n a n c i a l  or 
p r v p e r t y  interest ,  nay file a 3 e m n d  for notice w i t h  

Section 153-3-204 pennits demand f o r  notice. This can be 
made by any person who has a financial o r  property interest 
i n  the estate  which may be affected by the  proceeding. It 
i s  f i l e d  with the court by the interested person and the de- 
mandant i s  then entitled t o  receive not ize  of a l l  orders and 
f i l ings  fn  the estate, The clerk mails the demand t o  the 
personal representative; and, after such a demand, no order 
can be entered o r  a f i l i n g  accepted u n t i l  10 dayst prior 
notice has been iven the demandant under Section 153-1-401. 
The p e n a t y  f o r  Sailurn t o  sompl with *.b demand i~ dm- 
ages, it does not affect  the val dity of the praceeding.The 
section was adopted intact .  

1 
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shoving that requirements of execution under s e c t i o n  
153-2-502, 153-2-503 or 153-2-506 have been met s h a l l  
be probated  withouk further  roof. In cther cases. 
t h e  r e g i s t r a r  may assume execution i f  t h e  m i l l  appears 
t o  h a v e  been p r o p e r l y  executed, tir he may accept a 
s u o r n  a s t a t c n e n t  or aEf i d a v i t  of any person having 
knowledge of the c i r c u m s t a n c e s  o f  erecution, whether 
or not the  person was a witness to the m i l l .  

(4) Informal probate of a m i l l  whicb has been 
p r e v i o u s l y  probated elsewhere aap be granted a t  any 
time upon written a p p l i c a t i o n  by any interested 
person ,  together v i t h  deposit of an authent i ca ted  copy 
of  the  r i l l  and o f  the s tatement  probating i t  from t h e  
office or court uhera i t  was f i r s t  probated. 

(5) B w i l l  froa a place m bicb does n o t  provide 
Tor probate of a rill after death  and uhich  is n o t  
e l i g i b l e  f o r  probate under s u b s e c t i o n  [ I )  o f  this 
section, may be praba ted iq this s t a t e  upon receipt by 
the r e g i s t r a r  of a d u l y  a u t h e n t i c a t e d  copy o f  the w i l l  
and a d u l y  authenticated cert i f icate  of its legal 
c u s t o d i a n  that t h e  copy f i l e d  is a t r u e  c o p y  and t h a t  
t h e  will has becorns operatiwe under t h e  lam a €  t h e  
other place.  

t 5 S 3 - 3 O U .  &formal_ ;rcobats - u u _ a w a i l ~ b I e  in_ 
e r t a i n  cases. h p p l i c a t i o n s  for i n f o r m a l  ~ c a h a c e  
which  relate to one o r  more of a kncua ser ies  of 
testanentary instruments [other t h a n  w i l l s  and 
c o d i c i l s ) ,  t h e  latest or' u h i c h  J o e s  not  e x ~ r e s s l y  
revoke t h e  earlier, shall be  d e c l i n e d .  

153-3-305. mocmal probate - rqqisttar sot 
-tisfied. If the r e g i s t c a r  is not  s a t i s f i e d  t h a t  a 
will is e n t i t l e d  ts be probated  i n  infptmal 
proceedings because of fsiLure - t o  meet t h e  
requirements of sections 153-SIC3 and 153-3--304 or 
any otber reason, he may Jeclins t h e  appl icat ioa.  A 
d e c l i n d t i o n  of infocaal probate is not an a d j u d i c a t i o n  
and does not preclude form1 probate pcoceedings. 

t 53-3-306. Znformal --prabate - notice 
gggnirenentq, Tha noving party must g ive  not ice  as 

(1 l53-2-!%%) and for custody after execution (153-2--901 and 
153 -2-902). This section caries out the concept expressed 
in tbe earlier venue p'rovisions (153-1-303) and e m i t s  pro- 
bate of any will that appears to  have been valid f y executed 
and witnessed without formal proof of due execution. The 
C o a t t e e  adopted the section intact, except for moving the 
5 day provision of 193-3402 to thio section, 

Section 153-3404 prohibits inforrad probate of a w i l l  nhfch 
is  one of a ser ies and does not ex ressly revoke an earlier 
will. ~ h i a  situation is l e f t  t o  t L  swrt in fad pmbate 
proceedings. The Committee adopted the section intact. 

Section 153-3-305 allows rejection of the application by t h e  
i s trar  for failure t o  meet the requirements o f  Sections 

8-3-303 and 153-3-304. or for any other reason The see- 
tfon states that declination i s  not an adjudication, thus 
the registrarto action i s  not a pealable, This forces the 
party t o  fomal probate pmceed!npr. The Comm%ttea adoptad 
the aectfon in tact .  

Yormally, there w i l l  be no notice given to anyone on appli- 
:ation, fox Inf amal p robata. However, Section 153-3-306 re- 





MPLANATI ON 

person has been ap ointed by the court of domicile. An ex- 
ception t o  this NPe i s  found i n  Section 153-3412 d e n  a 
pr rsonal repre sentatiue previously appointed i s  t embated  
a s  such on the appointment of  another person ent i t l ed  to ap- 
pointment under a later w i l l .  If delay jeopardizes the 
estate and the dQiclia representative does not a@y for  
letters,  a spacial adid 3 strator  may be appointed ( 3-3- 
614). The Comaittee added the rovision relating to the 5 
day waiting perlod a s h  was defeted fm 153-3407. 

~ e c t l o d  153-3-309 pxvvides that the regis trar  may refuse to  
i n t  f o r  failure t o  meet the requirements or far any 

o t  "E r reason. This section permits the registrar to be the 
s o l e  judge a s  t o  whether informal appointment shall be a l -  
l m d ,  If the applicant is d i s sa t i s f i ed ,  his remedy is to  
invoke f o w a l  proceedings. The C o d t t e e  adopted the sec- 
t i on  intact. - . 

Section 353-3410 requires not ice  of  intention t o  seek i n -  
foa~al appointment only t o  a person who has demanded It  pur- 
suant to Section 153-3-204 and t o  any person having a p r i o r  
or equal fight t o  appofntment not waived i n  writing and 
f i l e d  wi th  the  court. Notice that the informally appointed 
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(b) To a n y  p e r s o n  d e m a n d i n g  i t  pursuant t o  
sect i o n  153-3-20b: and 

(c) T o  any p e r s o n  having  a p r i o r  or  equal r i g h t  
t o  a p p o i n t m e n t  n o t  waived i n  w r i t i n g  and f i l e d  uith 
the court. 

(2) No other n o t i c e  of a n  i n f o r m a l  a p p o i n t r e n t  
p r o c e e d i n g  is  required. 

153-3-3 1 1. Tnfornal a ~ ~ o i  n t m e n t  unarnilabie i n  
c e r t a i n  cases. If a n  a p p l i c a t i o a  far informal 
a p p o i n t m e n t  indicates the e x i s t e n c e  of a p o s s i b l e  
uarevoked vill w h i c h  may re la t e  to property subject t o  
t h e  laws of t h i s  state, and v h i c h  is n o t  f i l e d  for 
probate i n  this conrt ,  the r e g i s t r a r  s h a l l  decline t h e  
a p p l i c a t i o n .  

(Omitted section n u a h e r s  reserved Eor e x p a n s i o n )  
( F D R I I L  TRSTBC Y ARD 1PPOI UTUE HT F R O C E E D I I G S )  
1 5 4 0  Formal t e s tac~  vraceedinus - natu- 

when coamesced .  (1) formal t e s t a c y  p r o c e e d i n g  is 
l i t i g a t i o n  to  d e t e r m i n e  w h e t h e r  a d e c e d e n t  l e f t  a e .a,,, "ill. #+ formal test,., ,,..,in, may be ' comnenced by a n  i n t e r e s t e d  y e r s c n  f i l i n g  a petition as 
descr ibed i n  section 153-3-402 (1) i n  wh ich  h e  r e q u e s t s  
t h a t  t h e  court, after n o t i c e  a n d  h e a r i n g ,  e n t e r  an 
o r d e r  p r o b a t i n g  a w i l l ,  or a p e t i t i o n  t o  set aside a n  
i n ' f o r m a l  p r o b a t e  or a will cr t o  p r e v e n t  i n f o r m a l  
p r o b a t e  of a uill which is the subject of a psnrIing 
a p p l i c a t i o n ,  o r  a p e t i t i o n  i n  accordance w i t h  sect ion 
151-3-402 (3) for a n  order t h a t  the d e c a d e n t  d ied  
i n t e s t a t e .  

( 2 )  petition map seek formal p r o b a t e  o f  a u i l l  
uithout regard to whathec t h e  sane or a c o n f l i c t i n g  
m i l l  has been informal ly  probated.  A Eornal testacy 
p r o c s e d i n g  n a y ,  b u t  need not, i n v o l v e  a request f a r  
appointment of a personal  represeatat i r e .  

( 3 )  During the p e n d e n c y  of a f a r a d 1  testacy 
p r o c e e d i n g ,  the registrar s h a l l  n o t  act upun any  
a p p l i c a t i o n  for inforaaL p r o b a t e  of a n y  w i l l  o f  t h e  
decedent o r  any a p p l i c a t i o n  f o r  * i n f o r m a l  a p p o i n t n e n t  
of a pecsonal representative o f  the decedent. 

P rsonal  representa t ive  must give not ice  a f t e r  the fact to 
eirs and devisees  pursuant t o  Section 1s-3-705, T h  Com- 

mittee adopted the section intact ,  

Section 193-3-311 requires t h e  r e g i s t r a r  to decl ine  an appli-  
ca t ion  f o r  informal appointment if the appl ica t ion  indicates  
the existence of a possible  unrevoked testamentary instm- 
ment relating t o  pro er ty  i n  Colorado and not filed for ro- 
bat. in t h e  court. P N ~  would appear t~ nquin the pp e i- 
cant  t o  p m h c e  t h e  testamentary instrument o r  give aatfs- 
f ac to ry  explanation of i t s  absence and proceed fonaally. 
T h i s  puts t h e  registrar on no t i ce  of inqui i n t o  this possi- 
bility.  he armittee adopted th. sect ionYatact .  

This part of  k t i c l e  3 covers f o m a l  t e s t a c y  and appointment 
proceedings before t h e  court, with not ice,  concerning IYf of w i l l  o r  in tes tacy ,  and proof of heirship. As used erain, 
*testacym r e f e r s  t o  whether a decedent left one o r  more 
wills, died t e s t a t e  ox  intestate, o r  pa r t ly  t e s t a t e  andpa* 
l y  in t e s t a t e .  A *testacyn order may detexmine heirship. It 
may f i nd  t h a t  an  al leged w i l l  i s  v a l i d  o r  inva l id ,  t h a t  the 
decedent died i n t e s t a t e  for part  o r  a l l  of U s  estate, o r  
t h a t  one instmment  i s  t h e  will and o the r s  a r e  t o  be refect- 
ed. ~ t e s t a c y  proceeding covers both the  initial proof and 
admission o f  a w i l l  t o  pmbate and any will contes t s ;  and 
the  code combines both in one f o n d  proceeding. 

A p e t i t i o n  t o  t h e  cour t  begins these proceedings. Regardfng 
t es tacy ,  the  proceeding may have one or more o f  the f o l l w i n g  
puqmses: secure formal pmbate regardlrc~s of whether there 
has been a previous informal probate; blt:k app l i ca t i on  f o r  
infomal pmbate; s eam a detezmination of testacy and heirs. 
Requirements are made as tu  the contents of t h e  petition. A 
cour t  hearing and not ice  are required and any par ty  opposing 
probate must plead h i s  ob jec t ions  thereto. I n  an uncontest- 
ed pmbate case, probate ar in tes tacy  may be ordemd on the  
basis of t h e  pleading alone, The proof required in contest-  
ed cases  depends upon whether the w i l l  is self-proved. If 
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persons: t h e  surv iv ing  spouse. children, and o t h e r  
heirs of the decedent, the d e v i s e e s  and executors 
n a a d  in any will that is b e i n g ,  or has been probated 
or offered for informal  or formal probate in the 
coontp, or that 1s known by t h e  petiticner to have  
been p r o b a t e d ,  or offered for informal or formal 
proba te elsewhere, and any persoaal represelltatire of 
the  decedent uhnse a p p o i n t m e n t  has not  been 
terminated. Notice Ray he g i v e n  to other persons. In  
addition, the  p e t i t i o n e r  s h a l l  gf ve notice by 
p a b l i c a t i o b  t o  a l l  unknown persons and to all known 
persons rttoss addresses are unknown who have a n y  
interest i n  t h e  matters betng l i t i g a t e d .  

( 2 )  (a) LE it appears by the petition or 
athervisa t h a t  the fact of t h e  death  o f  the alleged 
decedent map be in doubt,  or on t h e  wr i t t en  demand of 
any interested person, a copy of  the  notice of t h e  
hearing on said petition shall be seat by registered 
mail to the alleged decedent a t  his l a s t  known 
a d d r e s s .  The court s h a l l  direct the petitioner to 
report the resu i t s  of, or make and report back 
concerning, 5 reasonably diligent search fcr the 
a l l e g e d  decedent I n  any manner that  mag seem 
a d v i s a b l e ,  inclnit ing any or a l l  of t h e  fo l l cwing  
methods: 

(b) By i n s s t t i n y  in one or more suitable 
periodicals a notice requesting inf orsa Eion from any 
person having knowledge o f  t h e  whereabouts of the 
a l l e g e d  decedent; 

[c)  By n o t i f y i n g  Lau enforcarent afficials and 
p u b l i c  welfare agencies in ap~ropriare lacations of 
t h e  disappearance of t h e  allaged decedent: 

(d) By engaging the services of an i n v e s t i g a t o r .  
The costs of- any search 50 dicected shall be p a i d  by 
the petitioner if there is no adbin i s tra t ian  of by the 
e s t a t e  of the decadent i n  case t h e r e  is 
administrati on. Section 153-3-404 establ.ishes the requirement that any party 

153-3-464, Formal t e s t a c ~ - ~ o c s e d i n u s  - written t o  a fomal proceeding opposing probate state his objections 
objections to ppabate. say p a r t y  ta a farm1 in a pleading. The Coarwittee adopted this section intact, 
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from a place  u b i c b  does  not  provide for  roba ate of a 
oil1 after death, nay be proqod for  roba ate in t h i s  
state by a d u l y  authenticated certificate of its l egal  
gystodian that t h e  copy introduced is a true copy and 
fha t  the w i l l  k a s  becoae effective under t h e  l a u  of 
t h e  other place.  

t 5 3 - L b l O .  F o r n h l  teg=cy proceedings - t r o w  
o a than one- i n s t r u m n t .  If two or more 
s r e  offered for  p tp ta tg  before a final 
o ~ d s ~  IB sntared i n  a Eorwl teskacy proceeding, more 
thpa o m  ins trument  nay bs probated i f  neither 
expgegs&y €evokes the o tEer or conta ins  provisions 
vhiah work e tota l  rewocation b y  i n p l i c a t i o n .  If aora 
tban one fns teuaenz  is probated,  t h e  order s h a l l  
indicate whpt provisions control i n  respect to the 
aoaination of an executor, if any .  The order may, but 
need not, indicate how a q  prov i s ions  of a particular 
ins trwrent  are affected by t h e  other instrument.  

& After a final ardsr in a testacy procesdiog has been 7 entered. no p e t i t i o n  far  probate a€ any ather 
instrument of t h e  decedent nay be entertained, except ' 
iacident t o  a p e t i t i o n  to vacate or modiPp a pzeoioua 
probate ocder and subject to t h e  t i r e  limits of 
section 153-3-412. 

1 5 3 4  1 Formal testaco ~ r o ~ ~ s  - part ia l  
&ntostacr. T I  i t  betostes ev ident  in the  course of a 
formal testacp. proceerfing that, though one or more 
fastruoents are entitled t o  be grobated ,  the 
decedenta s estate is or: map be p a r t i a l l y  iptestate,  
She court s h a l l  eater an order t o  that effect. 

153-3412.  -gal test  ~rocesdinas - ef fsct 
r - vacation. (1) (a) :%3ect ' to  appeal m d  

t o  vacation as provided herein and in section 
3413, a formal t%atacp o r b r  under sections 15j3-409 
t o  153-LU11, inc lud ing  an order that the  decedent 
le f t  ao v a l i d  will and determi niag heirs, is f ina l  a s  
t o  all persons  with respect t o  all issues concerning 
the decedent, s estate tha t  the court coasidered or 
might hare considered F n c i d r n t  to its cendftioo 

the section states that a will which is ef fect ive  under the 
law of the place which does not provide for  probate may be 
proved locally by introduction of an authenticated copy and 
a certificate by its custodian of its effectiveness. The 
section was adopted i n t a c t .  

Sectf on 153-3-410 establishes the procedura t o  be followed 
when more than one instrument i s  offered for probate. Nor- 
mally, one w i l l  will revoke another expressly. If it does 
not, it may do this by implication. If the latter situation 
is present, all or on1 part of the earlier will may be af- 1 fected. If only part s affected, both instrursents must be 
probated; same property w i l l  pass pursuant to  the provisions 
of each of them. In this situation, it w i l l  be necessary t o  
deternine which named executor will administer the  estate 
together with appl ica t ion  o f  administrative provisions of 
each o f  the two or several wills. The section vests the pow 
er to make those determinations i n  the court and contemplates 
the p o s s i b i l i t y  of judicial determination o f  the extent of 
implied revocation by the court i n  its ariglnal oEder admit- 
ting the instmments t o  probate. ThLs is not xequired and 
may be l e f t  for resolution through negotiation or by a f ina l  
distribution order. The section was adopted intact .  

Sectlon 153-3-411 requires an order of partial  t e s t a c y  if 
there i s  one. This will pernit judicial delineation of a 
pat tern  that can be followed with or without su rvised ad- 
ministration. This is similar t o  present law Pf53-5-33 (4). 
C.R.S. 1963) and the section was adopted intact .  
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15E-L601. &a1 if icutzoa. Prior t o  teceioing 
letters, a personal representative s h a l l  qualify by 
f i l i n g  v i t h  tbe a p p o i n t i n g  court any required bond and 
a statement of acceptance of the d u t i e s  af  t h e  cff ica.  

153-3-602. kcce-nce of g ~ e q i a t m e a t  - cogg?& 
to iurisdict&&, By accepeiaq e ~ p o i n t a e u t ,  a personal - 
repreaanta tive s u b m i t s  p e r s o n a l l y  M the jarisdiction 
of the caurt i n  an3 proceeding  reLating t o  t h e  estate 
tha t  m y  h e  i n s t i t u t e d  by a n y  interested Eexson. 
l o t i c e  of any proceeding s h a l l  be d e l i v e r e d  t o  the 
personal representative, or n a i l e d  Lo him b y  ordiaary 
f i r s t  c l a s s  mail at h i s  addres s  as Lis ted  in the 
appl ica t ion  or p e t i t i o n  for appointment or as 
tberaaf tsr reparted to the court and to his address as 
t h e n  known to t h e  petitioner, 

153-3-603. Bond nat renuired w i t h o u t  G t oras - exce~tions~ No bond is required at ayersoaa? 
representative appointed in in foe ma 1 ~roceedings, 
stcept upon the a p p o i n t m e n t  of a special 
administra tot, when a n  execu  tar oc other p a r s o r i a l  
repzeseatative i s  appointed t o  administer an estate 
under a will conta in ing  a n  express requirement of 
bond, or u h e n  bond is re~uired under section 
153-3-605. Bond may h e  r e q u i r e d  b y  c o u r t  order a t  tha 
b i ~ e  of appointaent of a pacsonal c epresenka tive 
appointed in any formal proceeding e x c e p t  t h a t  bond is 
not  rsqnired  of a personal  representative appointed in 
formal proce5aings i f  the will r e l i e v e s  t h e  perscnal 
representative of bond, anless band has been requestad 
by aa interested p a c t y  and the caurt is s a t i s f i e d  that 
it is desicable.  Bond required by any will aay b e  
bispens~d w i t h  in f o r n a l  ~ r o c e e d i n g s  u ~ o n  
determination by  the coart that  i t  is n o t  necessary. 
Wo bond is regalre& of any personal representative 
who, p u r s u a n t  t o  s t a t u t e ,  has deposited cash or 
c o l l a t e r a l  with an agency  of t h i s  state t o  secure 
performance of his  d u t i e s .  

153-3404, gond a t o u n t  - securitv - ~ r o ~ g j r F ?  - 
g e d u c t i o n ,  If bond is required and the pcorGians af 

T h i s  par t  covers  the  q u a l i f i c a t i o n  fo r ,  and accapt&e o f  
o f f i c e  by, t h e  pexsonal representative; bond requirements; 
tczmination of  ap ointment; successor personal representa- 
t ives;  and specia ! adminfstrators.  The same m l e s  ap ly t o  P all personal representat ives ,  whether appointed forma l y  o r  
informally, and whether wpenrised or not .  Section 153-3- 
601 requfres f i l i n g  of a bond and a statement of acceptance 
of d u t i e s  p r i o r  t o  issuance of l e t t e r s .  The section was 
adapted i n t ac t .  

Sect ion 153-3-602 establishes consent f u r i s d i c t i o n ,  By ac- 
cept ing appointment, t h e  personal representative suAlkPits 

rsonall to the jurisdiction o f  t h e  court in any proceed- r Eg w1.t ng t o  the estate that  may be i n s t i t u t e d  by an 
i n t e m s t e d  person. J u r i s d i c t i o n  cont inues for  an indef nite 
period, The section was adopted i n t a c t .  

X 
Sect ions  153-3433 through 153-3-606 d e t a i l  the bond require- 
ments under t h e  Code i n  decedents' e s ta te s .  In general, no 
bond i s  required i n  i n f o m a 1  proceedin s unlesa {a) a spec- 
i a l  a b i n i s t r a t o r  is being appointed; qbj t h e  w i l l  under 
which t h e  letters are issued expressly requires a bond, o r  
( c )  upon request of an i n t e r e s t e d  person, t he  cour t  Imposes 
a bond. In  f a m a l  proceedings, even a8 to the  exceptions i n  
(b) and ( c )  above, the court can dispense with bond i f  the 
court decides t h a t  a bond i s  n o t  necessary o r  desirable, 
Ths,  i f  a will requi res  a bond, the court may dispense with 
it i f  unnecessary. If the will does n o t  require a bond, the 
court, upon appl ica t ion  of an interested parson, may require 
one, The cour t  has  no power t o  require a bond of e rsona l  
representative i f  they are required t o  deposit  crs e o r  col- 
l a t e x a l  with t h e  state t o  secure perfomance and have done 
so. The most s i g n i f i c a n t  change f r o m  presen+ bond practice  
i n  Colorado is t h a t  the personal representat ive,  whether act- 
i n g  i n  a t e s t a t e  o r  i n t e s t a t e  e s t a t e ,  and whether appointed 
f anaa l ly  o r  informally,  w i l l  n o t  have to give a bond unless 
an interested person demands it, o r  unless  infonnal appoint- 
ment i s  used hnd t he  w i l l  requires a bond, i n  which situation 
the bond may be waived by the court i n  forma.: proceedings. 
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t h e  w i l l  or order d o  not s p e c i f y  t h e  amount, unless 
s t a t e d  i n  his a p p l i c a t i o n  or  p e t i t i o n ,  t h e  parson 
q u a l i f y i n g  s h a l l  f i l e  a s t a t e l e n t  under  aath w i t h  the 
r e g i s t r a r  i n 3 i c a k i n g  h i s  best astimate of the value of 
t h e  personal  e s t a t e  of t h e  decedent and  o f  the inccne 
expecteB from the pcrsanal  an1 real e s t a t e  during the 
next  pesr, and he s h a l l  execute and f i l e  a bond u r t h  
the r e g i s t r a r ,  or g i v e  other s u i t a b l e  secuc i ty ,  i n  an 
amount not Less than the estisate.  The reg i s trar  
s b a l l  determine that the bond i s  d u l y  execnted by a 
corporate surety, or me or more i n d i v i d u a l  s u r e t i o s  
whose performance i s  szcured by p l e d g e  of p e r s o n a l  
property, mortgage on real property, or other adequate 
security. If the p e r s o n  representa t ive  be a comFany 
or  a s s o u ~ a t i a n  with c a p i t a l  an3 s u t p l u s  a t  least aqua1 
to  t h a t  required by lau of a eocpora te  surety, the 
reg is t tar  mag excuse a requirement 05 bond.  T h e  
r e g i s t r a r  sap pecmit t h e  aacunf of the bond to he 
reduced b y  the v a l w  of assets of the estate d e p o s i t e d  
with a domestic f i n a n c i a l  institution (as d e f i n e d  i n  
section 5 3 - 1 )  uhose d e p o s i t s  are insured t o  the 
satisfaction of t h e  court i n  a manner t h a t  p r e v a t s  
t h e i r  unauthorized 3 i spos i t ion .  On p e t i t i d n  of t b s  
p e r s o n a l  reprasenta h i v e  or a n o t h e r  interested person 
the court map excuse a raquirenent o f  boiIdr increase 
or reduca t h 9  amonnt of t h s  bond,  celease s u r e t i e s ,  or  
permit  t h e  s u b s t i t u t i o n  of aaother  bond w i t b  the same 
or d i f  Perent sureties. 

153-3-605. Demand for bond by igterestea p e r s a ,  
Subject to the p r o v i s i o n s  of sections 1 5 3 - L E O 3  and 
1 S S 3 - 6 8 U ,  a n d  to a deters inat iea  by t h e  court that 
bond is desirable ,  any p c s c n  a p p a r e n t l y  h a v i n g  an  
interest worth i n  excess of f i v e  thousand d a l l a t s ,  or 
a n y  creditor h a v i n q  a claim i n  excess o f  f i v e  thousand 
dollars, m y  make a writtea demand that a personal 
representative give bond. The l eaand m u s t  be f i l e d  
witb the r e g i s t r a r  and a copy mailed to t h e  perscnal 
r e p r e s e n t a t i v e ,  i f  eppointnanf dnd q n a l i f i c a t i o n  h a v e  
occurred. T h e r e u ~ o n ,  ths court may require bond i c  

Section 153-3404 sets forth the rules and rocehres for P detemining the amount of the bond and hand ing pledged 
assets, The duty of datemining the  amount of a b n d  and 
accepting either a bond or other suitable security i s i m  go upon the registrar. The amount of the  bond is pxeface upon 
a statement f i l e d  by the personal representative under oath 
setting forth  h i s  estimate of the value of the personal es-  
tate  of the decedent and the income expected f m m  it during 
the succeeding year. The amount of the bond i s  the combined 
amount demonstrated by the value of the personal property and 
the annual income from a l l  property, Security may be pro- 
vided by a surety company or one o r  more individual sureties 
whose pmmise are secured. Reduction i n  bond amount is per- 
mi t ted  measured by the value of as se t s  deposited with a l o c a l  
bank or other financial institution subject to restricted 
withdrawal. Any interested person or the  parsonat represent- 
ative may petition the court for  a reduction, increase, ab- 
solution or  substitution of bands at  any time. 

In infomal probate, i f  a bond is  squired. the registrar 
will make th is  determination a t  the time l e t t e r s  ant iswed.  
This will depend upon whether or not the w i l l  reguises one. 
If none i s  required by the w i l l ,  no statement will be neces- 
sary, unless,  upon pet i t ion ,  the court orders a bond, If 
the registrar determines that bond i s  required, the amount 
w i l l  be f i x e d  upon sworn statement of the personal represent- 
ative. If anyone questions the amount set, a challenge can 
be made by petition to  the  court. 

T h i s  section varies f r o m  the present bond provisions h that 
pmvisions of the will can specify the amount of b n d ;  
unless specified by provisions of the wilL or caurt order 

the bond i s  t o  be in an amaunt equal to the value o f  the per- 
sonal estate and expected income f o r  one year f r o m  both per- 
sonal and real estate; and (3) there i s  no provision making 
it mandatory that  bond be increased i n  case of sale o f  real 
estate. The Committee added language t o  the section to 
eliminate the reauirernent of surety bond f o r  certain financ- 
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procaodinjs  to which t h e  former personal 
tepresentative uas a p a r t y ,  and ao n o t i c e ,  process, or 
claim which was given or served upon t h e  f nrmer 
personal represeetatire nee& be g i v e n  t o  or served  
upon t h e  successor in order  to preserve any posit ion 
or right  the person giving t h e  not i ce  ar f i l i n g  the 
claim mag thereby have obta ined  or preserved vith 
ref ereace t o  t h e  f ormar parsonal cepreseptative. 
Except as otherwise ordeceP by t h e  court, the 
successor personal represen t3 t i v s  has the powers and 
duties i a  respect to the c o n t i n u e d  administration 
which t h e  f oraer personal  represen ta  tive would have 
had i f  his appointment  had not been terminated ,  

1 Spec ia l  admini.stcafor - avp-Qg& 
(1) (a) I s p e c i a l  administrator map be a p p o i n t s d :  

(b) Infarmally by  tbe registrar cn t h e  
appl ica t ion  of any interested persoQ rhea aacessarp to 
protect  the  estate o f  a dscedent prior t o  t h e  
a p p o i n t m a t  of a genera l  per scna l  rspresentativc! or  
i f  a prior a p p o i n t a e n t  has been t ern ina tea  as provldeit 
i n  sec tion 1 53-SbO9 ; 

(c] In a formal pcoceeaiag by order of t h e  court 
on the p s t i t i o a  o f  any interested person and f i n d i n g ,  
a f ter  notice and fearing, that appointment is 
necessary to prase fve  t h e  e s t a t e  or to secure its 
pcopot a d m i n i s t r a t i o n  incf u d i q  its adminis trat ion in 
circuastances vhers a general personal cepresaatatfve 
cannot  or should n a t  a c t .  If it a ~ p e a r s  to t h e  court 
t h a t  a4 emergency e x i s t s ,  appointment may be crdered 
uithont notice. 

153-3-615. a Adarilist+t-e 
w o i n t e d .  (1) If a s p e c i a l  ada in l s tra toc  is t o  b e  
a p p o i n t e d  pending the  probate a f  a mill which is the 
s u b j e c t  of a pending a p p l i c a t i o n  or pet i t ion  for 
probate, the person naaed exscutor  i n  the m i l l  s h a l l  
be  appointed if a v a i l a b l e ,  and q u a l i f i e d .  

(2) f a  other cases, any Eroper person may be  
appointed spec ia l  administrator. 

153-3-616. g ~ e ~ i a l  a~tak8jlktrdtgr - au- 

Section 133-3413 establishes the  mle t h a t  the successor 
xepresentative steps into the shoes of  the earlier personal 
representative and is substituted for him in al l  actions or 
proceedings t o  which he war a party, The rights of an one 
against or in any way dealing with  the earlier perronaI mp- 
resentative are preserved without any additional notfc+, 
process or claim, Unless soam restrictisn is w s e d  by the 
court, the successor representative has all the pore= and 
duties of the e a r l i e r  representative, The section was 
adopted intact .  

Sections 153-3-614 through 153-3-618 cover the appointment, 
powers, and & t i e s  of special administrators. Section 153- 
3-614 sets out the conditions for ap intment o f  r spec ia l  hPO administrator and provides f o r  tm, fferent types under the 
code: one appointed i n f o d l y  by the registrar, a d  the 
other appointed foxmally by the court aftrer notice. The 
powers and duties of one appointed inforaally are described 
in Section 153-3-616, and those of an* appainted folaally 
are described in Section 153-3-617. The regis*r may ap- 
point h i m  informally, without notice, whenever this is nec- 
essay  t o  preserve and protect the estate of a decedent fn a 
period during which no general ersonal representative holds 
office. Generally, this n u l d  prior to  the  time, 9 days 
after death, when a general personal representative could be 
appointed, In a fomal proceeding, the court may appoint a 
spacial administrator when this i s  necessary t o  preserve the  
estate or secure proper administratian. Noxl~ally, this 
would be doas on notice, but, i f  an elaergancy exists, r p  
pointment may be ordered without notice. The section was 
adopted intact.  

Section 153-3-615 requires the appointment of the nominated 
executor should a special administator be necessary pending 
probate; i n  other cases the court is  given discretion to 
appoint many proper persong, prswmably individuals e n t i t l e d  
t o  rioztty would be appointed absent designation fn the d8. TM section war adopted b r a s t .  
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subscribe an oath, before a district or probate judge 
of the pcoper county, reauced to w r i t i n g ,  signed by 
the administrator, ana filed i n  the office of the 
secretary of state .  in  the follouinq form: 

I, A.B., public administrator in and for the city 
and county of . or county of , i o  the s t a t e  
o f  Colorado, do solemnly swear (or af firs) t h a t  T w i l l  
support t h e  constitution of the Unitad Sta tes  and of 
the state of Colorado, and faithfully perform the 
d u t i e s  aE the afffee of peblic administrator as nay be 
required of Be by law, 

( 3 )  Bverp p u b l i c  administrator s h a l l  give a 
g e n e r a l  boud in the saa of t e n  thousand dollars u n t o  
t h e  people of t h e  state of Colaradoc conditioned t h a t  
h e  s h a l l  faithfully di scharpe  tha duties o f  his 
off ice. such bond shall be f i l e d  i a  the off ice of the  
seeretarr of state. The attorney geueral, a t  the 
instance of any person aggr i eved  by reason o£ the  
default of a public administrator i n  the handling of 
any case By hLa uithoat letters of administration, or 
handled bp him previous t a  the issuance to h i a  of 
latters of administrat ioa ,  m a  ia the aane of the 
people of the state o f  Colsrado s u a  uFon s a i d  bcnd for 
the b e n e f i t  of svch person, In all cases where an 
adainistration is coal i t led  to the p u b l i c  
adainistrator he shail be reqniced to g i v e  the same 
bonds a s  are now required cf cther personal 
representatives. 

153-S620. Estates c~muitted to p u b l i c  
UqLnistrator - rerp-. ( 1 )  In all cases vhere any 
person dies soized or possessed of an7 estate within 
t h e  state or h a ~ i s g  any right or interest t h e r e i n  and 
who has no c e l a t i r e  within the s t a t e  who will 
administer such deceased person 's estate, t h e  court 
may, upoa a p p l i c a t i o n  of the public administrator or 
any other person interested in said estate, connit the 
administration of such estate to the p u b l i c  
adminfstzator of such county or to sale  other discreet 
person a s  persoeal representat ive .  If r i t h i n  s i x t y  

EXPLANATION 

Section 153-3-a, Sac comment as above, 
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p e r s o n a l  r e p r e s e n t a t i v e  is u n i e r  a d u t y  to se t t le  and 
d i s t r i b u t e  t h e  estate of t h e  d f c e d e n  t i n  acccrdance 
w i t h  t h e  terms of any p r o b a k e d  3 n i  ~ f t e c t i v e  w i l l  and 
this cod? ,  a s d  as e x p c d i t i o u s L y  and e f f i c i e n t l y  as is 
c o n s i s t e a t  uith t h e  best interests of  t h e  estate. He 
s h a l l  u s e  t h e  a u t h o r i t y  ccnferred upon h i m  by t h i s  
c o d e ,  t h e  t e r m s  of  t h e  w i l l ,  if any, and any o r d e r  in 
p r o c e e d i n g s  t o  w h i c h  h e  is F a x t y  for t h e  best 
interests o f  successors t o  t h e  estate. 

(2) A personal r e p r e s e n t a t i v e  shall not b e  
surcharged f o r  a c t s  of a d m i n i s r r a t i c n  o r  d i s t r i b u t i o n  
if the conduct in question was a u t h o r i z e d  a t  t h e  time. 
S u b j e c t  t o  other o b l i j a t i o n s  of a d m i n i s t r a t i o n ,  an 
informally p r o b a t e d  w i l l  1s authority t o  a d a i n i s t e r  
a n d  d i s t r i b u t e  t h e  estate  p c c u c 3 i n g  t o  its terms. An 
order of a p p o i n t m e n t  o f  a p z r s o n e l  r e p c e s e n t a t l v e ,  
u h e t h e ' r  i s s u e d  i n  informal or f o rma l  ~roceedings, is 
a u t h o r i t y  t o  distribute apparently intestate assets to 
the heirs of the deccdent if, a t  th? t ime of 
distribution, t k e  p e r s o n a l  r e p r e s e n t a t i v e  is n o t  aware 
oE a pending testacy ~ r n c e e d i n g ,  a proceeding ta 
vacate  an o r d e r  entered i n  an earlier t e s t a c y  
p r o c e e d i n g ,  a formal proceeding questioning his 
a p p o i n t m e n t  oc f i tnes s  t a  c a n t l n u e ,  or a supervised 
administration p r o c e e d i n g ;  Jot  h i r q  i n  t h i s  section 
a f f e c t s  t h e  d u t y  of t h e  personal  r e p r e s e n t a t i v e  t o  
administer and d i s t r i b u t e  the e s t a t e  ia acccrdanco 
uith the rights of c l a i m a n t s ,  the surviving spouse, 
any a i n o c  a n d  d e p e n d e n t  children, and any p r e t e c m i t t e d  
child of  t h e  d e c e d e n t .  

(3) E x c e p t  as t o  proceedinjs which do n o t  
survive t h e  death of the decadent, a p e r s o n a l  
representative o f  a dece fen t  domiciled i n  t h i s  s t a t e  
a t  his death h a s  t h e  sarns standing to sue and b e  s u e d  
i n  t h e  c o u r t s  of t h i s  s t a t e  and the c o u r t s  of any 
o t h e r  jurisdiction as h i s  d e c e d e n t  .had i n m e d i a t a l y  
p r i o r  t o  d e a t h .  

153-3-704. p e r s o n a  1 r e p  c e s e n t a t i v e  t o  t r o c e e d  
w i t h o u t  couct  order - e x c e ~ t i o a ,  A p e r s o n a l  

EXPLANATION 

standards of care  applicable t o ' t r u s t e e s ;  he i s  t o  use t h e  
powers i n  the  will, t h e  code, and any applicable orders  t o  
s e t t l e  and d i s t r i b u t e  the  e s t a t e  as  expedi t iously and e f f i -  
c i e n t l y  a s  i s  cons is ten t  with the best i n t e r e s t s  o f  t h e  
e s t a t e ;  and he may a c t  without adjudication, order, o r  d i -  
rec t ion  of t he  court. The unsupervised personal represent- 
a t i v e  i s  not considered t o  be before t h e  cour t  u n t i l  he o r  
an i n t e r e s t e d  person br ings  a p a r t i c u l a r  subject  to the  court  
on a  p e t i t i o n  in formal proceedings w i t h  notice. 

Section 153-3-703 (1) s t a t e s  t h a t  a personal representat ive 
i s  a f iduc iary  who shall observe the standards of ca re  appl i-  
cable t o  t ru s t ees .  The standard of care  capplicable t o  
t w s t e e s  i s  s e t  f o r t h  i n  Section 153-7-302 w h i c h  s t a t e s  t h a t  
a  t r u s t e e  s h a l l  observe " the  standards i n  deal ing with the 
t ~ s t  a s s e t s  t h a t  would be observed by 2 rudent man deal in  
with t h e  m e r t  of another.. .". This wb manM+ 
~ e 1 ~ s f k i % + r t a n ~ t  f o r t h  i n  Sect ions 57-3-1 and 
57-8-4 (I), C.R.S. 1963, as amended, which requires a fidu- 
c i a ry  t o  ". . .exerc ise  t h e  judgment and care under the cir- 
cumstances then prevailing, which men of pxudence, discre- 
t i o n  and i n t e l l i gence  exerc ise  i n  t h e  management of their 
own affa i rs ,  not i n  regard b speculation but in regard t o  
t he  penaanent d i spos i t ion  of their funds, considering t h e  
probable income a s  well  as  the probable safety of t h e i r  
cap i ta l .  ..". Thus, a  major change i s  made i n  Colorado law 
by t h i s  sect ion,  a change w h i c h  i s  further emphasized by 
Sect ions 153-3-711, 153-3-712, and 153-3-715. The personal 
representa t ive  is  turned i n t o  t h e  equivalent of a statutory 
t r u s t e e  whose powers and duties are no longer l i m i t e d  t o  
the  protect ion of presenration of the esta te ,  but are subject  
to a broad pmdent-man standard which substantially enlarges 
not only the  powers of a personal representat ive  but h i s  du- 
ties and l i a b i l i t i e s  as well. This sect ion a l s o  provides 
t h a t  the personal representa t ive  i s  to s e t t l e  and distribute 
t he  estate '...as expeditiously and e f f i c i e n t l y  a s  is coa- 
s i s t e n t  with the  best i n t e r e s t s  of the  estate.. 
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r e p r e s e n t a t i v e  shall praceed expeditiously w i t h  t h e  
s e t t l e m e n t  a n d  d i s t r i b u t i o n  of d d e c e 3 e n t m s  esta te  
and, e x c e p t  a s  o t h e r w i s e  s p e c i f i e d  o r  o r d e r e d  in 
rejald t o  a supervised p?rsonal c i?presentat ive ,  d o  s o  
w i t h o u t  a d j u d i c a t i o n ,  order, o r  d i c e c t i o n  cf the 
court, bat he may i n v o k e  t h e  j u r i s d i c t i o n  of the  
c o u r t ,  i n  proceedings a u t h o r i z e d  by  t h i s  code, to 
resolve questions concerning  t h e  e s t a t e  or its 
ad~inistration. 

153-3-785. Duty of personal  ~ ~ p ~ c s e n t a t i v e  - 
information t o  h e i r s  a n d  devise_=,  Wot la ter  than - 
t h i r t y  d a y s  a f t e r  h i s  a p p o i a t a e n t  every  personal 
r e p r e s e n t a t i v e ,  except a n y  s p e c i a l  administrator, 
s h a l l  g i v e  information af h r s  a p p o i n t m e n t  t o  t h e  heirs 
and devisees, i n c l u d i n q ,  i f  there has been no formal 
testacy p r o c e e d i n g  a n d  i f  t h e  gorsooal repr-iisentative 
was a p p o i n t e d  o n  t h e  a s s a m p t i p s  t h a t  t h e  decedent d i e d  
i n t e s t a t e ,  t h e  devisees i n  a n y  w i l l  mentioned i n  the 

I a p p l i c a t i o n  for a ~ p o i n t r u e n t  of a personal 
r e p r e s e n t a t i v e ,  T h e  i n f o r o a t i o n  shall be delivered or 

I sent b y  or4inary mai l  t o  e a c h  o f  t h e  heirs a n d  
devisees whose a d d r e s s  is reasonably a v a r l a b l e  t o  the 
personal r e p r e s c n : a t i v ~ ,  T h e  d u t y  does n o t  extend t o  
require ~ n r o r a a t i a n  to p a r s o n s  who have been 
adjudicated i n  a prior form31 testacy p r o c e e d i n g  to 
have no i n t e r e s t  i n  the e s t a t e .  T h e  information sball 
include the name a n d  address of the persona! 
representat ive ,  i n d i c a t e  t h a t  i t  is being s e n t  ta 
p e r s o n s  who have  or may have some interest i n  t h e  
estate b e i n q  a d m i n i s t e r e d ,  indicate whether band h a s  
been f i l e d ,  and  describe t h e  c o u r t  v h e r e  p a p e r s  
relating t o  t h e  e s t a t e  are on file. The p e t s o a a l  
representative's failure to  give th is  information is a 
breach of h i s  duty to t h e  persons c c n c e c n e d  b u t  does 
n o t  af fect  t h e  v a l i d i t y  o f  his a p p o i n t m e n t ,  h i s  powers 
or otaer duties. A eersonal  representative mag inform 
other parsons of his a p p o i n t s e n t  by delivery or 
ordinary f i r s t  class mail. 

15LL706. gutv  of ~ersonal_fe~resentative - 

EXPLANATION 

Section 153-3-704 again emphasizes the personal represents- 
t i ve1  s power t o  administer t h e  e s t a t e  without r e s o r t  t o  court. 
The personal representa t ive  shall s e t t l e  and distribute wi th -  
out ortter o r  d i r ec t ion  of t h e  court except as otherwise d i  - 
rected when a supervised personal representa t ive  is involved. 
However, t h e  personal representa t ive  may i n i t i a t e  a proceed- 
i n g  t o  resolve any questions relating to administration. 
The section was adopted in tac t .  

Section 153-3-705 requi res  a no t i ce  of a intment as per- 
sonal representat ive t o  be served upon J r h e l n  and devi- 
sees,  including devisees named i n  a w i l l  claimed to be re- 
voked, not l a t e r  than 30 days a f t e r  appointment as personal 
representat ive.  Notice i s  by ordinary mail and mst be sent 
to  those uhose addresses a r e  reasonably avai lab le  t o  t he  
personal representative and may be sent  t o  anyone interest- 
ed. This does not impose a duty of inquiry upon him. No- 
t i c e  does not  have t o  be served upon persons determined i n  
p r i o r  fonnal proceedings t o  have no i n t e r e s t  i n  the  es ta te .  
The notice is required to contain pertinent infomatLon re- 
l a t i n g  t o  the ap intinant. Breach of this duty does no t  
a f f e c t  j u d s d i c t  P" on but does give rise to an act ion f o r  den- 
ages on the  part  of the overlooked par t ies .  

This s e c t i o n  appears t o  be very fmportant because it provides 
for the on1 no t i ce  t h a t  a decedent's successors may receive 
i n  complete r y infonnal proceedings. A 1 1  t h e  personal repre- 
san ta t ive  i s  required t o  do i s  t o  send a letter t o  each heir 
and devisee whose address is reasonably available. Further- 
m o r e ,  as  noted e a r l i e r ,  i f  no personal mpresenta t ive  is ap- 
pointed and the w i l l  is merely f i l e d  informally,  no notice 
need be sent to  anyane a t  any time, The sec t ion  was adopted 
In tac t .  
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any power expresslp sa3e personrl t o  the executoc 
named in the w i l l .  

153-3-7t7. C o - r ~ p g p ? n t a t  tves - when i u  
asf;ion t e g u i r ~ L  If two or more p e r s o n s  are  a p p i o t e d  
co-repraseittatives and u n l 2 s s  the w i l l  provides 
otheruise,  t h e  cmeumenze of all is required En a14 
acts connected with tha  administration and 
d i s t r i b u t i o n  of the estate, Ta fs  cestrict i6n does n o t  
apply  when any co-representative receives and feccfpts 
for p m ~ r t y  due  t h 2  estate, when t h e  eoncucrenhe of 
811 cannot readi ly  be obtained in t h e  time reasonably 
avrrila ble for eaergency x c t i o a  a-emssac y t o  preserve 
the estate, or when a c o - ~ e p r e = n t a t i ~ e  has been 
dalegated to act Lor the others. P e c s ~ n s  aealfng with 
n c-representative if nctqal ty  uaawaze that  another 
bas been appointed t o  s e r v e  w i t h  b i a  or i f  advises bp 
the personal reprssontativc pith vhom they  deal  tha t  
he has authority t o  a c t  a l o n e  for any of t h e  reasons 
mentioned herein ,  ace as f u l l y  prptccted  as i f  t h e  ,& person w i t h  rho* Lhey dealt had b a m  t h e  soh y r s o u a l  

I representative, 
1 5 3 - ~ 7  1 a, powers oI s u r v 2 q h s  ~ e r s d ~ L  

ggp&peotstipe. U n l e s s  t h e  terns of the w i l l  otheru ise 
p r o v i d e ,  ' every power e x e r ~ i s 3 b l e  by personal 
c+reyresentatives may be exercised by tba one cr more 
remaining af ter  t h e  appointment of q n e  ar oora i s  
terpinated, and i f  one of two OK c nominated a s  
personal co-representatirzs 1s n o t  a p p i n t e d ,  those 
appainted may ewcrcise a 1 1  the  powelrs Lncident to t h e  
of tice. 

153-3-719. Codpensation of uecsan3l, 
c e p a m t c l t i v e .  A parstlnal reptesantative is entitled 
to reascmabL~- compensation for  his services, It a 
mill p r o v i d e s  for  csapensation i3f t h -  persanal 
ceprese~tative and tiere is n a  coatract with t h e  
decehn t regard ing coapsnsir t i s n ,  h+ may renounce the 
provision before yualif gins and bs enkitlea t o  
reasonable coapensatioc. 4 perstma 1 cepresenta t i v e  
a l s o  aay renounce his r i ; h t  t o  all or soy ;art ci the 

Section 153-3-717 deals with the rules governing co-repre- 
sentativea. Unless the w i l l  provides t o  the contrary, con- 
currence of a l l  personal representatives is required. Pmp- 
erty or monies due the estate may be received or emergency 
action t o  preselve the estate taken without jo in t  action. 
The sect ion a l s o  permits delegation of afiy of his  powers and 
duties t o  another co-repnsentative, This sect ion does not 
s d t  a co-representative t o  abdicate his responsibility by 
lanket delegation. Third p a d i e s  dealing with one of the E 
several co-representatives are f u l l y  protected if actually 
unaware of the co-fiduciary status, or  i f  the personal rep- 
resentative with whom they deal t e l l s  them that he has au- 
thority to act alone. The section was adopted intact, 

Section 153-3-718 g i v e s  t o  the Eemaihin co-xepmsentatfves 
full authority to carzy on after the of 9 ice of one of the lr  
nuder  has been tenainated, or on fai lure of a nominated 
co-representative to act. This is similar t o  present law 
(153-10-8 (4) and 57-8-4 (21, C.R.S. 1963) m d  was adopted 
intact, 

Section 153-3-719 pmvides that *a personal -epresentative i s  
e n t i t l e d  to  aso on able compensation fox h i s  ;enriccs, Xf 
the w i l l  provides for cornpeasation but does zot  make serving 
fox that fee a condition of nomination and ' 2  there is no 
contract with the decedent as t o  fee, the p5rson nominated 
may renounce the pmvision and be entitled &:, masonable 
compensation. No schedule of fees is provim sd, as in pres- 
ant law (153-34-16, C.R.S. 1963)- The C o w '  :tee idopted the 
section intact, 
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I Section 153-3-802 deals  wi th  general s t a t u t e s  o f  l i m i t a t i o n s  
running against a creditor of the es ta te .  The sec t ion  per- 
mits waiver of t h e  defense of any sta tu te  of Limitations 
(no t  t he  non-claim statute) with  consent of a l l  successors 
t o  property unless the estate i s  insolvent ,  o r  would thereby 
be rendered insolvent.  Absent this consent, a l l  claims 
barred a t  the date of decedent's death must be disallowed, 
The l i m i t a t i o n  is suspended during the four  months period 
a f t e r  death, tha t  is, it i s  to l led and commences mnning 
again a t  t h e  end of the period t o  give decedent's creditors 
opportunity t o  pursue t h e i r  r ights .  The e f f e c t  of this sec- 
t i o n  i s  t o  add four  months to  the  normal period o f  l imi ta -  
t i o n s  by reason of a debtor ' s  death before a debt i s  barred. 
The l imi t a t ion  period resumes a f t e r  four  months a s  t oc l a ims  
not  baxred under the short non-claim e r iod  of Section 153- 
3-803. Also, presenting a claim t o  t R e personal represent- 
a t i v e  i s  equivalent t o  comencing an ac t ion  and s tops  the 
running of the statute of l imitat ions.  Thus, a claim w i l l  
be barred by the first to  expire of: (1) the bas ic  limita- 
t i o n s  peziod plus  fou r  months; (2) t h e  code non-claim period, 
t h a t  is, four  months after the f i r s t  publ icat ion to credi- 
tors; o r  (3) one ear  a f t e r  death i f  publication f o r  claims 
i s  not  begun w i t  n the three-year period. The Committee J 
expanded the first sentence of t h e  section t o  prevent waivers 
of  defenses of  l imi t a t ions  by personal representa t ives  when 
t o  do so would make t h e  estate in sdvent .  
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or personal property in a n  ap props iate  ~roceeding. 
153-3-613. Caa~romise of clai hs, When a claim 

against  the estate h a s  been presented  i n  any aannec, 
the  personal r e p r e s e n t a t i v e  may, i f  it appears  t o  be 
i n  t h e  b e s t  interest of the estate, coapfoLise tbe 
claim, whether due ar not due, a b s o l u t e  or contingent, 
liquidated or n n l i q u l d a t e d .  

15LL814. Encumbered a s s e t s ,  T£ any assets of 
t h e  estate are e s c u m b e r e d  by mortgage, pledge, lien, 
or other security  interest, t h e  perscnal 
reprosentatire nay pay t b e  encumbrance or any part 
t h e r e o f ,  renew or extend any obl igat ion sacured by t h e  
encuahrance, or canrer or transfer the a s s e t s  t o  t h e  
creaitor i n  satisfaction of his lien. in whole or in 
part, whether or n o t  the holder  of th2  encumbrance has 
fi led a claim, if i t  appears  to be in t h e  best 
in teres t  of t h e  estate.  Faywent of an encumbrance 
does not  increase the  share  of the d i s t r i b u t e e  
e n t i t l e d  to the  encnebeced assets unless the 
distributes is e n t i t l e d  t o  exoneration- 

153-S815, ~ ( d m i n i s t r a t i o n  Bore t h a n  me s t a t e  - d u t r  of personas representativg, (1) All assets of 
estates b e i n g  administered i n  this state  are s u b j e c t  
to all claims, allorances and charges e x i s t i n g  or 
e s t a b l i s h e d  against t h e  persona 1 r a p r e s e ~ t a  t i  we 
wherever appointed.  

(2) IE the estate either i n  t h i s  s t a t e  or as a 
whole is i n s u f f i c i e n t  t o  cover nlf f a m i l y  exemptions 
aad allowances d e t e r m i n e d  by  t h e  law of the decedantrs 
domicile, prior cbarges arid claims, after s a t i s f a c t i o n  
of t h e  ewemptioas, a l louances  a n d  c h a r g e s ,  each 
claimant vhose claim bas been allowed e i t h e t  i n  this 
state or elsewhere in ad m i n i s t  r a t i o n s  of which t h e  
personal representative is aware, i s  e n t i t l e d  to 
raceire paynent of an e q u a l  p r o ~ o r t i o n  of h i s  c l a i m .  
I f  a preference or security i n  reqard to a c l a r n  i s  
alloued i n  another jurisdiction b u t  not i n  t h i s  s t a t e ,  
t h e  creditor so benefited is to  receive d i v i d e n d s  from 
local assets onLy upon t h e  balance of h i s  claim af ter  - 

Section 153-3-813 s p e c i f i c a l l y  grants t o  the personal repre- 
sentative authority t o  comprmise claims, i f  it appears for 
the best  in teres t  of the estate .  The sect ion was adopted 
intact .  

Section 153-3-814 p s n d t s  the personal representative t o  
discharge any lien on eskate assets ,  t o  extend the obliga- 
t ion ,  or to t r a n s f e r  the security t o  the creditor in dis-  
charge of  the lien, whether or not the claim has been f i l e d ,  
i f  it appears t o  be i n  the  best interest of the estate ,  
Discharge of the l i e n  by the personal representative will 
not. howsuer, increase the share of the distributee e n t i t l e d  
t o  the encumbered assets unless the distributee is  ent i t l ed  
to exoneration. It should be recalled that  Section 153-2- 
609 precludes exoneration of the spec i f i c  devise u n l e s s  the 
will provides t o  the cantrary. This section was adopted 
intact.  

Section 153-3-815 establishes methods of handling asse t s  at 
j u r i s d i c t i o n s  other than the domicile of the decedent i n  
cases o f  insolvency. I n i t i a l l y ,  i f  the entire estate a t t h e  
domicile and elsewhexe i s  i n s u f f i c i e n t  t o  cover family ex- 
emptions and allownces, these are set  aside and creditors 
receive nothing. If a s s e t s  exceed this amount, all claim- 
ants dul presenting their claims i n  t h i s  jurisdiction, 
*ether L a  or  foreign. axe ant i t led  to receive a propor- 
t ionate share of l oca l  assets, In determining the propax- 
t i o n  o f  local assets to which they am entitled, the amount 
bf their  claim will be reduced by m y  seferencc or security 
given t h a  i n  another jurisdiction; o& the balms. i n  
excess o f  the security w i l l  be used i n  establishing the pro- 
portion t o  which a partfcular creditor is  ent i t led .  If all 
claimants f i l in  i n  this jurisdict ion can be paid froa local 
assets they wil ! be and any surplus transferred t o  the doad- 

pexsonal representative. If local assets are not 
suffic ent ,  local assets will be marshalled and each claim 
presented and allorred i n  this state paid a pzoportionate 
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s h a l l  p a r t i t i o n  the p r o p e r t y  18 tbe same raoner as 
pcoviaed by the lau f a r  c i v i l  ac t ions  of partition. 
The court nay direct t h e  personal representative to 
sell any property  which cannot bs partitioned u i t h o u t  
projudfce t o  the ovnsrs and w h i c h  camat conve~ient  ly 
be a l l o t t e d  to any one p r t y .  

153-3-9 12, &&ate ardrPceae3ts 54039 sucGeszQfg 
to decerlen t Luagic~g on D ?  r s o n d l  r e ~ g g s e n  t a t i v e .  
S u b j e c t  t o  the r i g h t s  o t  c r e d i t o r s  and taxing 
authorities, con p e t c n t  suecesso~s may agree among 
t h e m s e l v s s  t o  a l t e r  the interests,  shares, or amauets 
to which they are e n t i t l e d  under t h e  will of th? 
d e c e d j n t ,  or gndsr t h e  laus of i n t e s t a c y ,  i n  any uay 
that  t h e y  provide in a u r i t t e n  contract executed by 
a l l  who are affected b y  its p~ov i s ians .  The petscnal 
representative s h a l l  a b i d e  Ey the  terms cf  t h e  
agreehent subject to  h i s  ooliyation to  administer t h e  
estate f o r  t h e  b e n e f i t  of creaitors ,  t o  pay a l l  t a x e s  
and costs of ad~inistratian, a n 6  to carry out the 
r e s p o n s i b i l i t i a s  of his otfice for the benefit of ariy 
successors of t h s  d ~ c e C s n t  who are n o t  parties, 
Persoeal cepressnta t ives  of decedent s*  e s t a t e s  are n o t  
required t o  sec to t h e  perforaance of trusts if the 
t r u s t e  t h e r ~ o f  i s  anather persca who i s  uillinq to 
accept t h e  trust. AccocIingly, t rustees o t  a 
testamentary t rus t  a t e  successors for the Furposes of 
t h i s  sectxon. Nothing herein rel ieves t rustees of any 
duties oved to beneficiaries of trusts. 

lS3->9 13. Dist:j&g&igns t o  ttus&z- (1) 
Before a F s t r i b u t i n g  to  a trustee, the personal 
representatlve may require t h a t  t h e  trust be 
mgistered if the  s t a t e  in which i t  i s  t o  be 
a d m i n i s t e r e d  pxolri3es a r+q i s t r a t i o n  and that t h e  
trustee inform t h e  beneficidties a s  grovided i n  
ssction 153-7-jG3. 

(2 )  I f  khe trust instturenk does not excuse the  
trustee from .giving bonl,  the personal r e p r e s e n t a t i v e  
map petition the, appropriate court tca require that the 
truskee post bond if h e  apprahentis t h a t  distribution 

EXPIAN AT ION 

Section 153-3-912 permfts the successors in in teres t  to agree 
among themselves t o  alter their interests as provided by law 
or the governing instrument and this agmement is bindtng on 
the personal representat ive .  The agreement must be i n  the 
form o f  a wxitten instrument signed b a l l  persons affected 
by its pmvisions. It 1s not the equXvahnt of m u m i a t i o n  
under 153-24301; an agreemnt allocating a portion o f  the 
property going t o  one of the d i s t r i k t t e e s  to someone eise 
may have gift consequences as opposed t o  a rahunciationwhich 
does not. This section is designed to caofirar the power of 
paxties to make any agreement the #ant on distribution o f  
propezty despite the terns o f  a w I 11. The agre-nt nould . 
have t o  be reconled and should robably be i n  the fonn of 
cleeds by one to tha other. If !t i s  not, the instrument of 
di spooition executed by the personal representative m u l d  
probably be adequate evidence of title. The section was 
adopted intact. 

Where a personal representative is distributing t o  a trustee, 
1%3-913 pemits the personal representative to require t h e  
tmst to be registered with the court ,  pursuant t o  article 7 
o f  the code, and it permits h i m  t o  pe t i t i on  the court. to re- 
quire the tmstee  to post bond to protect the trust benefici- 
aries, The personal representative may withhold distribution 
u n t i l  the bond issue has been decided or the trust has been 
registered. Thewfore, although the personal representative 
may rely on the tntstee to represent t h e  txust  beneffciariss 
f o r  a l l  purposes i n  the eartate administration, this section 
emits the personal reprecsntative, a t  the p i n t  ~f d i s t r i -  

!u tim, to require t z ~ l s t  registration and ask for bond - un- 
less the tmst excuses bond. The section insulates the 
personal representative front su i t  for fa i l ing  to compl 
th i s  aestion whish does not demand that he do these t&::th 
by specifying that no inference of negligence can be drawn 
f r o m  failure ta comply writh the permissive optfon. The sec- 
t i o n  was adopted intact. 
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t h , i - s  s t a t e  and may r e c o v e r  a p r o p o r t i o n a t e  amount o i  
%p+. federal estate tax,  of an es ta te  t a x  p a y a b l e  t o  
v p t h e r  s t a t e ,  o r  o f  a death d u t y  d w  b y  a decedent 's  
estate t o  another  s t a t e ,  t r o a  a person i n t e r e s t e d  i n  
the e s t a t e  who is e i t h e r  domiciled in t h i s  s t a t e  o r  
p,ho o v n s  p r o p e r t y  i n  t h i s  s t a t e  s u b j e c t  t o  attachment 
qc erecution. For t h e  p u r p o s e s  o f  t h e  a c t i c n  the 
d,eteraination o f  apportionment by t h e  court having 
i u r i s d i c t i o n  of the a d m i n i s t r a t i o n  o f  the d e c e d e n t ' s  
estate i n  t h e  other  s t a t e  is prima facie correct. 

(Omitted s e c t i o n  n u m b e r s  reserved f a r  e x p a o s i o ~ )  
(CLOSING ESTATES) 

153-3-1 00 1 .  Form31 proceedinqs t e r m i n a t i n q  ----- 
mi i ration - t e s r a t q  or i n t e s t a t e  - r of  
i e h g e r o t x t i o n .  ( 1 )  A p e r s o n a l  reprerantat~ve o r  
a n y  interested p r s c n  may : , e t i t i o u  fo r  an o r d e r  of  
complete s e t t l e m e n t  of tho  c s t a t e .  T h e  p e r s o n a l  
r e p r e s e n t a t i v e  may p e t i t i o n  a t  any time, a n d  any otner  
i n t s r e s t e d  person may p e t i t i o n  after one year from the 
a p p o i n t m e n t  of t h e  o r i q i n a l  ~ e r s c ~ i a l  representative 
except that no petition under  t h i s  s e c t i o n  m y  b e  
enter ta ined  u n t i l  t h e  t i m e  f o r  p r e s e n t i n g  claims w h i c h  
arose prior t o  ths d e a t h  of t h e  d e c e d e n t  has e x p i r e d .  
T h e  pe t i t ion  n a y  request t ~ e  ccurt t o  d e t e r n i n e  
testacp, if n o t  previously 83etero lned ,  t o  c o n s r d e r  tne 
f i n a l  account oc c o m p ~ l  b r . f l p p r o v e  an a c c o u n t i n g  a n d  
d i s t r i b u t i o q .  t o  c o ~ s t r u s  a n y  d i l l  or determine h e i r s ,  
and t o  a d j u d i c a t q  t h e  f i r i d l -  settl$ment and 
d i s t r i b u t i o n  of . tbg  e s t a t e ;  After not ice  to all 
interested persons a n d  h e a r i u g  the Court may e n t e r  an 
order or  orders, on a p ~ r o p r k a t *  c o n d i t i o n s ,  
d e t e r m i n i n g  the persons  entitled to d i s t r i b u t i o n  o f  
the estate, and, a s  c i r c u m s t ~ n c ~ s  r e q u i r e ;  a p ~ r o v i n q  
settlement a n d  r l i r s c t i n q  o r  a p p r o v i n g  distribution- of 
t h e  e s t a t e  and d i s c h a r g i n g  the p e r s c n a l  rearesankative 
from iurther  c h i n  o r  demand oi a n y  i n t e r e s t e d  p & t s o n .  

(2 )  Tf o n e  or n o c e  h e i r s  or d e v i s e e s  dere 
oaitted a s  p a r t i e s  i n ,  o r  vera n o t  g i v e n  notice of, a 
p r e v i o u s  formal t e s t a c y  proceed inq, t h e  c o u r t ,  o n  

EXPLANATION 

Sect ions  153-3-1001 t o  153-3-1003 a r e  keyed t o  t h e  formal 
and infoma1 admin i s t ra t ion  under t h e  code. They provide 
rmch t h e  same range of o p t i o n s  t o  the personal  r epresen ta -  
t i v e  and o t h e r  i n t e r e s t e d  persons on c l o s i n g  e s t a t e s  a s  i s  
a v a i l a b l e  when t h e  e s t a t e  i s  opened. That  i s ,  c l o s i n g  
proceedings can be as  fonnal  and protec t ive ,  o r  a s  i n f o r -  
mal and indeterminate ,  a s  t h e  p a r t i e s  wish. C l o s i n g  undef 
153-3-1001 provide$ t h e  maximum p r o t e c t i o n  and f i n a l i t y  to 
a l l  persons. It invo lves  f u l l  notice, hear ing,  and e n t r y  
o f  a cwrt order o f  se t t l ement .  I n  c o n t r a s t ,  a 153-3-1002 
c los ing  invo lves  no t ice ,  hear ing,  and order;  bu t  only t h e  
devisees of an in formal ly  probated w i l l  and t h e  personal  
r e p r e s e n t a t i v e s  a re  p a r t i e s ,  and only they are bound. In- 
formal c l o s i n g  pursuant t o  153-3-1003 invo lves  a  p r i v a t e  
accounting between t h e  pe rsona l  r e p r e s e n t a t i v e  and t h e  ben- 
eficiaries and t h e  f i l i n g  of a sworn s ta tement  by t h e  per- 
sonal  r e p r e s e n t a t i v e  wi th  t h e  court announcing completion 
of t h e  adminis t ra t ion.  I n t e r e s t e d  persons  a r e  n o t  boundby 
such infoma1 c l o s i n g  rocedures  u n t i l  special  l i m i t a t i o n  P periods exp ire .  Fina l  y, t he re  i s  t h e  op t ion  of no c l o s i n g  
proceedings whatever, i n  which event the p a r t i e s  a r e  bound 
o n l y  when the o v e r a l l  l t m i t a t i o n  per iods  have expired.  

Thus, t h e  personal representa t ive  has a choice of f o u r  pro- 
cedurYs t o  fo l low i n  c l o s i n g  e s t a t e s .  These are: 
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d irec t ing  or approving  d i s t r i b u t i o n  ~f the esta te  sad 
discharging the personal representative f m:oa further 
claim or d e ~ n d  of any devisee who is a F a t t y  the 
proceeding and t b o s e  he represents. Sf it appears 
that  a part of the estate is intestate, the 
pcoceedings s h a l l  b e  dismissed cc amendments made t o  
meet the provis ions  of section 153-3-lcol. 

153-3-1003. Closinl estate5 - b y  sworn s t a t a n e n t  
P f personal r e a s e n t a t i o . g .  I l l  (a )  Unless 
prohibited by order of t h e  court a q Z  e x c e g t  for 
estates being admhistered i e  s a p e r v i s c d  
administrat ion procedings, a personal repreaenta t i v e  
may close an e s t a t e  bp f i i i n g  w i t h  the court no 
earlisc than  s i x  months after  t h e  date cf o r i q i a a l  
appointment of a y e n a n 1  pecscaal representative for 
the estate, a v e r i f i e d  statement s t a t f n g  t h a t  n o t i c e  
to creditors h a s  been publ i shed  a s  gcovlded bp section 
153-3-BQf and that t h e  f i r s t  publication occurred pore 
t h a n  six months prior to  the d a t e  ~f the s ta teaent ,  
and that he, or a prior  pecsonal cepres3ntat i r s  uhon 
he has succeade?, has or bavef 

(b) F u l l y  a d m i n i s t e r e d  the est3te cL the  
decedent by making p a p n e n t ,  se ttZeacnt, or other 
d i s p o s i t i o n  of a l l  c l a i m s  v h i c h  were presented,  
e x p e n s e s  of administration and estats, inheritance and 
other death taxes, except  a s  s ~ o c i f i e d  i n  t h ~  
stateoent,  and t h a t  the assets of t h e  esta te  have been 
d i s tr ibuted  t o  the persons antitled, KE a n y  claims 
remain andischarged, t h e  statement s h a l l  sta te  whether 
the personal representative has d i s t r i b u t e d  t h e  e s t a t e  
s u b j e c t  t o  p o s s i b l e  l i a b i l i t y  w i t h  t h e  agreenent o f  
t h e  distributees  or i t  shall s t a t e  i n  d e t a i l  other 
arrangements which bave been mad@ t o  accommodate 
out s tand ing  Liabilities; and 

(c) S e n t  a copy thereof to a11 distributees of 
t h e  estate and to a l l  creditors or other c l a i m a n t s  of 
ubom he is. aware vkose c l a i o s  are  n e i t h e r  p a i d  nor 
barred and h a s  f u r n i s h e d  a full acccunt i n  writing of 
his a d m i n i s t r a t i o n  tp t h e  d i s r r i b u t e e s  whose interes ts  

the personal representative would be €ma g e n e x l  statutes 
of limitations. 

The ultimate in bfoxmal  pmceedings under the code would 
involve informal, no-notice f i l i n g  o f  the  will with tha reg- 
istrar under 
ment of a 

al l ,  creditors axe b a m d  
representative may be appointed 
of  devisees  is  incontestable. 

The 133-3-1001 closing requfxrts notice to a l l  interested 
persons, a tam which includes unpaid creditors,  and p e d t s  
the court, after hearing, t o  deternine testacy and heirship, 
i f  not previously determined. The court may also order or 
approve an accounting, construe the wfll, direct or approve 
distribution, discharge the personal representative and 
d o s e  the estate. A f i n a l  mdsr under this section not only 
t e a n a t e s  the offica a f  the personal re resentative but 
also discharges him fmu any further li JI flity to any per- 
son, Such an order is styled *an order o f  complete set t le-  
ment of the estatsen Either the personal xepmsentative or 
any other Interested person may petition far an order a f t e r  
the claim period has expired, but an heir or devisee may 
not  seek an order u n t i l  a year has elapsed after issuance 
o f  letters. 

Section 153-3-1002 provides f o r  an 'order of  settlement.. . 
which w i l l  not adjudicate the testacy status af decedenten 
Thus, the heirs are not no t i f i ed  o f  the  pet i t ian  and are 
not bound by the proceedings, The order apparently means 
that  i f  the infoxmally probated wil.1 is,  in fact,  the valid 
las t  will of decedent, then the administration and distri- 
bution t o  the devisees named i n  the w i l l  was proper, andthe 
devisees are bound between themselves and i n  relation to 
the ersonal representative. The personal representative 
may g e dischazged, but only with respect to the devisees. 













repcesentatioes, a personal r e p r e s e n t a t i v e  may close 
an estate aaoinistared under t h e  summary procedures of 
section 153-3-1203 by filing w i t h  the court, a t  any 
t i n e  a f t e r  disbuesement an4  distr i b u t i c n  of  the 
eslate, a vez i f ied  stateaent s t a t i n g  that :  

(b] To the best knowledge of the personal 
representative, t h e  va lue  of  t h e  entire estate, less 
liens a n d  encusbrdnces ,  d i d  not exceed exempt 
property, f a m i l y  allowance, costs  and Bxpenses  ctf 
administration, reassna ble f aneral expenses, and 
reasonable a n d  necessary medical and hospFta1 expenses 
o f  the last  i l lness  o f  the decedent: 

(c) T h e  personal representative has  f 1.111 y 
a d m i n i s t e r e d  the  e s t a t e  by di sbucs f  ag and distributiny 
it t o  the persons e n t i t l e d  thereto; and 

(d) The  personaL cepresentatirre has s e n t  a c a p y  
of t h e  closing statement to all d i s t r i b u t e e s  of the 
estate and to a l l  creaitors OE other clai~ants of whoa , he is aware whose claims are n e i t h e r   aid nor barred 
and h a s  furnished  a full account i n  writing of his 
a d a i n i s t r a t i o n  to t h e  d i s t r r i b u t e e s  whose interests are 
affected. 

(2 )  If no ac t i cns  or proceedings involving ths 
p e r s o n a l  representat ive  are pending in the court an2 
year after t h e  c los ing  sta teaeat  i s  f i l e d ,  tho 
appo intment  of t h e  personal r e p r e s e n t ~ t i o e  tecminates. 

( 3 )  li closing statement filed under t h i s  section 
has the  same effect a s  one f i l e d  under section 
153-3-1303. 

ARTICLE Y 
Foreign Person31 3epresentatives; 

h n c i l l a r y  Adoin ia trat~on  
(nmrnrrroNs1 

153-Q-1 O t  . Dcf InFtfans. ( 1 )  fa t h i s  ar t i c l e ,  
unless t h e  context indicates atkerwise: 

(2) "Local administrltiont@ seans adminis  t ra tioa 
by a personal representative 2 p p a i n t e d  in tbis state 
pursuant t o  appointmenk p r o c e e d i n g s  described i n  
article 3 .  

Many pmvisions concerning local appointment of  personal 
representatives f o r  non-residents, claims against non-resi- 
dents, and Einal distribution ta the domiciliary repreaont- 
ative are contained in A r t i c l e  3, Article 4 deals  with the 
powers o f  foreign personal representatives and aci l lary 
admini stration. The foreign personal representative is d- 
lorred to  receive payment o f  debts in this state or t o  accept 
del ivery of propert belonging ta decedent. He can do this 
upon presentation o 'E an affidavit. Local creditors may be 
protected by notifying local debtors of  the fact that they 
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(3 )  n L o c a l  p s r s c n a l  r e p r e s e n t  a t  i v e "  i n c l u d e s  a n y  
personal r epresen td t rvs  appointed i n  this state 
p u r s u a n t  t o  a ppointnent p r o c e e d i n g s  d e s c r i b e d  i n  
article 3 and e x c l u d e s  fore ign personal 
representatives who a c q u i r e  the power of a loca l  
personal r e p r e s e n t a t i v e  p u r s m n t  t o  section 1 5 L b 2 0 5 .  

) T i c s i d e n t  creditoc* means a person domiciled 
i n ,  or  doing business i n  t h i s  state,  #ha is, or could 
@, a claimant a g a i n s t  a n  - e a t a t e  of a. aon-resident 
d e e d e n t .  . 

. a  [POU ERS OP P O R E I G N  CERS&IL BEPR ESEfiTATIVES) 
151-4-201. . p a y r e n t  QP debt  and d o l i v e r ?  of 

gcoaar t y  t o  d o m i c i l i ~  f o r e b n  ~ e ~ s o n a l  
~ e p m s o n t a t i v e  y i t h o u t  l o c a l  a d ~ i n i s t t a t i o a .  ( 1 )  ( a ]  
kt a n y  time a f t e r  t h e  expiration of s i x t y  days from 
the d e a t h  of a ,  n o n r e s i d e n t  decedent, any person 
indebted t o  t h e  estate of  the nonccsideat  decedent o r  
h a v i n g  possession or control of p e r s o n a l  p r o p e r t y ,  o r  

I of an instcumeat evidencing a d e b t ,  o b l i g a t i o n ,  s t o c k ,  ti o r  chose i~ a c t i o n  belonging to t h e  e s t a t e  cf tho 
I nonres ident  decedent  may p a y  t a e  debt, del iver the 

p e r s o n a l  proper ty ,  ar the instrusent e v i f i e n c i n g  t h e  
debt,  ob l iga t ion ,  stock, or chose i n  action, to the 
a o a i c i l i a r y  foreign personal  representative cf the 
nonres ident  decedsnt upon being prcsented w i t h   roof 
of h i s  a p p o i n t m e n t ,  a written c o ~ s e n t  of ths a t t u r n e y  
general i f  r e q u i r e d  u n d e ~  s e c t i o n  138-3-43, a n d  a n  
a f f i d a v i t  made by or on behalf o f  t h e  representative 
stating: 

(b) The date  of t h e  d e a t h  of  t h e  n o n r ~ s i d e n t  
decedent ; 

(c) T h a t  n o  l o c a l  a d m i n i s t r a t i o n ,  or app l ica t ion  
or p a t i t i o a  t h e r e f o r ,  is p e n d i n g  i n  t h i s  s t a t e ;  

(d) T h a t  the dornic i l iacy  foreign p e r s o n a l  
r e p r e s e n t a t i v e  is e n t i t l a d  to payment or d e l i v e r y .  

153-'4-202. Pa ymerkt or- delivery d i s c k a r q p s .  
Payment or d e l i v e r y  nade in qood f a i t h  o n  t h e  b a s i s  of 
t h e  proof of a u t h o r i t y  a n d  a f f i d a v i t  re leases  t h e  
deb tor  or p e r s o n  hawinq possession of t h e  p ~ r s o n a l  

i n t e n d  t o  ap  ly for l o c a l  admin i s t ra t ion  and do apply. A 
t ime period !s imposed before the fo re ign  domic i l i a ry  repre- 
s e n t a t i v e  may begm h i s  c o l l e c t i o n  procedures. He Is a lso  
permit ted t o  f i l e  wi th  the a p p r o p r i a t e  c o u r t  copies o f  his 
appointment and bond and, upon f i l i n g ,  succeeds t o  a l l  the 
powers of a l o c a l  representative, He i s  also e n t i t l e d  t o  
p r i o r i t y  i n  appointment i n  t h e  even t  l o c a l  admin i s t ra t ion  of 
an e x t e n s i v e  n a t u r e  i s  necessary,  The. l o c a l  c o u r t  has jur- 
i s d i c t i o n  o v e r  him t o  t h e  same e x t e n t  t h a t  it had jurisdic- 
tion o v e r  t h e  decedent. I n  addit ion,  he f s l i a b l e  as any 
o t h e r  person would be under  the  long arm s t a t u t e .  Biy f i l i n g ,  
he submits himself t o  t he  judsd ic t ion  of  the court i n  a l l  
matters.  

Sec t ion  153-4-101 simply sets  f o r t h  d e f i n i t i o n s  of l o c a l  ad- 
m i n i s t r a t i o n ,  l o c a l  pe rsona l  r e p r e s e n t a t i v e ,  and r e s i d e n t  
c r e d i t o r .  Any l o c a l  o r  fo re ign  personal r e p r e s e n t a t i v e  who 
i s  a c t u a l l y  appointed l o c a l l y  pursuant t o  Article 3 i s  a 
. local  personal  r e p r e s e n t a t i v e ,  and t h e  admini s t r a t i o n  o f  
the e s t a t e  by him i s  a m l o c a l  s d m i n i s t r a t i ~ n . ~  A l o c a l  per-  
sona l  r e p r e s e n t a t i v e  i s  t o  be d i s t i n g u i s h e d  from a fore ign  
persona l  r e p r e s e n t a t i v e  who, al though n o t  appointed l o c a l l y ,  
may acqu i re  c e r t a i n  powers t o  a c t  l o c a l l y  by f i l i n g  proof of 
his fore ign appointment with t h e  l o c a l  court pursuant t o  
153-4-204. This s e c t i o n  was adopted i n t a c t .  

Sec t ion  153-4-Ml permi t s  payment of d e b t s  o r  t r a n s f e r  of 
t a n g i b l e  o r  i n t a n g i b l e  personal  property t o  t h e  domici l iary 
persona l  r e p r e s e n t a t i v e  of a non-res ident  decedent upon 
proof o f  appointment by a f f i d a v i t  showing t i e  date  of death 
of t h e  non-res ident  decedent. that t h e r e  i no l o c a l  admin- 
i s t r a t i o n  and that he i s  e n t i t l e d  t o  payme. t. Payment o r  
d e l i v e r y  i n  good f a i t h  pursuant t o  t h e  a f  f d a v i t  p r o t e c t s  
t he  d e b t o r  o r  person i n  assession t o  the me cvtent  as  i f  
payment o r  d e l i v e r y  had L e n  made t o  a 10; I personal  repre- 
s e n t a t i v e .  However, t h e  local deb tor  may >t pay on t h e  
b a s i s  of the  a f f i d a v i t  if a r e s i d e n t  credl  Ir h.: n o t i f i e d  
him t h a t  t h e  debt should n o t  be pa id  nor  i 2 pi serty de- 
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COLORADO PROBATE G D E  

(2) Upon hearing, if tbe court finds t h a t a  
q u a l i f i e d  persdn seeks appointment, rcnue i s  Ftoger, 
the cegoired notices bave been given,  the requirements 
of section 153-5-204 have been me%, and the  welfare 
and b e s t  interes ts  of the  minor w i l l  be served by the 
requested appointment, i t  s h a l l  make t h e  appc5ntrent .  
In other cases the court say d i s m i s s  the ~roceadlngs,  
or o a k  sny other disposit ion o f  t-be ~ a t t e r  that  rill 
b e s t  serve the interest of the minor. 

(33 f f  necessary, the court. m y  a p p o i n t  a 
teapvrarp guardian, w i t h  ths  stat- of an ordinary 
guardian of a misor, but  the autbori-ky o f  a terporary 
guardian s h a l l  not  l a s t  longer than  n ine  Nontbs. 

(4) If .  a t  any time in t h e  praceediag,  the court 
ttete-arines that the interests of t h e  minor are or oay 
be iaacteyuately represeated, it map appoint an 
attorney to represent t h e  ninor,  qiviaq consideration 

I 1 to the preference of t h e  minor if t h e  o b o r  is 
fourteen years of itge or older .  

4" [S) If an a p p o i n t e d  guardian is not  effectively 
yerfioreing h i s  d u t i w s  and t h e  court finds that  the 
welfare of t h e  miaar requires immdhte actian, tire 
court  nay, w i t h  or vithout nokice, a p p o i n t  a temporary 
guardian for sach ninor for a period  of n o t  t o  exceed 
sis months. During such pesioS the Fcuers of t h e  
original a ~ p o i n  tee are suspondsd. 

153-5-200. ggnsent to  seh_~ice by a c c a ~ t - x q ~ s  af  
m c n t  - notice.  B y  acceptiag a testanentary c a t  
court appointment  as guardian,  a guardian s u h n i t s  
persana l lp  to the j u Z i s d i c t i c a  o f  the  court i n  aPy 
proceefhg relat ing to t h e  g ~ ~ a ~ d i a n s b i p  that Ear be 
i n s t i t u t e d  by any i n t e r e s t a j  person. Bofice of any 
p~acaediag  s h a l l  be deliverad to  the  guardian, or 
aalled to h i n  by ordinary wail a t  h i s  addres s  as 
list-d in tke court records an8 to h i s  address a s  then 
known to the petitioner. Letters of q u a r d i a o s h i ~  mast 
ind icate  u h e t h e ~  t h e  guardian uas a ~ p o i n t e d  by w i l l  or 
by court otder. 

153-5-204. pgwers and duties of auarlian of  

EXPLANATION 

he is over 14 years of age. The Cormaittee added subsection 
( 5 )  to provide that  a temporary guardian can be appointed 
in an emergency and that the powers of the original 
appointee are  suspended during this time. The appointment 
cannot exceed six months. 

Section 153-5-208 provides that the guardian, by accepting 
appointment, subcnits personally to the jurisdiction of the 
court on any matter pertaining to  guardianship. He is en- 
t i t l e d  t o  notice of any proceedings, The section was 
adopted intact, 
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COLORADO PROBATE C3DE 

say request t k s  coosef va tor t o  expend t h e  uard's 
estate bp payment t o  t h i r d  persons or i n s t i t o t i o n s  fbr 
the' wardas care and maintenance. 

153-5313. Proceedhs subseqileat  t a  a o ~ o i n t -  
=. venue_. (1) The court where the  ward res9des bas 
concurrent j u r i s d i c t i o n  w i t h  the court vhfch a p p i n t e d  
t h e  guardian,  or In ~hich acceptance af a testasentary 
appointment  was f ilea, met resignation, renova 1, 
accouatixLg and otber proceedings relating t o  the  
guaraianship .  

(2) If  the court locateil where the ward resides 
i s  not t h e  court in which acceptance a£ a p p o i n t s e n t  is 
f i l e d ,  the court in which proceedings suhsequen t to 
a p p o i n t a e n t  are c 0 r ~ e h c e Q  shall i n  a l l  agptopriate 
cases n o t i i y  tba other court, in this or another 
skate,  and after consnltatian with that court 
detecmine  whe tbcr t o  retain jur i s d i c t i o a  or trans€ er 
the pra~aedings  t o  t h e  other court, whichever r a y  be 
in t h e  b e s t  i n te res t  o f  the ward. A copy of any order 
acceptinp a resignation or resoving a guardian s h a l l  
be sent t o  t h e  coort in which acceptance 05 
appointment Ls f i l e d .  

( f fnitted section nunbors reserved for exparsfon) 
(PROTECTIQH OF CBOPERTY O P  PEBSOYL WDER 

DZSIBILITY mn nrro 2s) 
153-5-*O 1. gratective r l t a ~ e e d i n q ~ ~  (1) Upon 

potition and aEter notice and hearing  t h e  court may 
appoint a consarvatoc or make o t k c  protective order 
for cause a= prooided in t h i s  s e c t i m .  

I2 ?ippointaegt a conserpatar ar othfzr 
protectzve ordwr may he n a d ~  in rs lat ian  t o  the estate 
and af Lairs of a riaor i f  the court  detersines that a 
nrnor owns money or propasty that requires manaqeuient 
o c  pcotectfon vhich Citntlor othervise be prooided, h a s  
or nay have business af fa ixs  vhich map be -jsopttrdizcd 
as ptsv%ntea by h i s  minority, or tha t  funds  a t e  needed 
Lot Itis s u p ~ o r t  anti edeca t ion  a n d  t h a t  protection is 
necessary or desjrabla tn a b t s i n  or p r o v i d e  f u n d s .  

(3) Aypa~ntnan-t: of a conservator a t  otber 

Section 153-5-313 deals with venue subsequent to  appointment 
and follows the earlier procedure which recognizes concur- 
rent jur isd ic t ion  between the court o f  xesidence of the ward 
and the court which appointed the guardian or i n  which ac- 
ceptance of appointment i s  f i l e d .  The same procedure for 
notif ication and resolution is provided here as i s  estab- 
lished i n  133-5-211. The Comments there are pertinent to 
this section. The section was adopted intact. 

Section 153-5401 establishes the condftlons in which ap- 
pointment of a consenrator ma be made, It i s  divided into 
t w ~  subseotions. slbrectton r2) deals  wi th  affairs of mi- 
nors and Subsection ( 3 )  cteals with the af fa irs  of other 
persons. In relation to  minors, a Consemator may be ap- 
pointed only if the court deternines that t!-? minor has 
money or properky requiring management OE pmtection which 
cannot otherwise be protected, Pmmmably, i f  the mount 
involved i s  not substantial, the appointmen'* of a guardian 
for the person o z  simply the management of ~ c h  roperty 

r P by the amnts o r  person with whom the mino i s  iv ingwould  
be suff  cient. He may have business affair2 jeopardized or 
prevented by h i s  minority o r  conservatorship may be neces* 
s a q  or desirable to  obtain or pmvide funds far  h3s sup- 
port and educatian. The court has t o  f fnd one crr another 
of these conditions in order t o  appoint a conservator. 
Appointment of a conservator does not necesoanlly follow 
simply upon a findin5 af the exkstence of propezty. 
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COL3RAW PRCBATE CODE 

? r v p e r t y  of the persol t a  h~ protected as may he 
requ i t e2  f g r  h i s  bpnetrt  or t h e  benefit of his 
?ep:dazrts. 

1 )  Aftor koaring and upon determining t h a t  a 
basis for a n  a p p o i ~ t m e n t  or other p r o t e c t i t e  crd2r 
exists with respect to a minar withoat othzr  
d i s a b i l i t y ,  the caurt has a12 thcrje pavers over th? 
estate u d  af fa i r s  cf tbe minor w h i c h  ace or argh t  be 
necessary for the test interes ts  of t h o  migcr, his 
f a m i l y ,  u d  nbrrbars of h i s  houaehald. 

(4) After h e x i n g  and upon determining  that a 
b a s i s  for a0 a p p o f  rbkaeat or cthmc gra t a c t i v a  arder 
exists u i t h  respect to a person Eor reasons othez thdc 
minot i ty ,  t h e  c a u r t  has ,  for the benef i t  of tha persan 
and semb~ro af h i s  bousenold, a L l  ths povots over his 
estate  an5 LZfaLrs d t i c h  he could exercise i f  Eresent 
and not under disability, exGapt tne power to make a 
w i l l . .  These porets i n c l u d e ,  b u t  axe n o t  l i a i r e d  t o  
power t o  make g i f t s ,  to conveq cr r e l e a s e  h i s  
cantiaqsat and expectant interests in propat ty  
inc luding radri kal p r o f e r f y  rights and any r ight  a i  
s u r v i t o x s b i p  incident t6 j o i n t  teaancy ac tenaacy Bf 
the ontiretp, to exercise or release his powers a s  
tr.ustee, personal representatiwe, custodian for 
minors, conservator ,  o r  don- of a power of 
appoirrtaent, to eater into caakacts*  t a  create 
revocable or irrevocable trusts of ~ r ~ p e r t y  of tho 
estate w h i c h  nap extend beyond h i s  d i s a b i l i t y  o r  l ife,  
t o  exercise a p t i o n s  of t h e  d i s a b l e d  peEsan t o  purclrase 
securities Or other prOpartyt to exercise his rights 
to elact options and chaoge benefic iaries  unber 
insurance  and a n n u i t y  policies and to s u r r s n d e r  t h e  
polKcies for their cash value ,  ta exercise has right  
tc- an a lec t ive  skare i n  t h e  estate oE h i s  deceased 
spouse  an& t o  renounce any interest b y  testate or 
i a t o s t a t e  succession or by i n  tee v i v o s  transfer. 

( 5) The court n a y  exercise cr d i r e c t  the 
erercise o f ,  its authority to  exercise oc c e l e a s s  
pawers 09 app~intmrnt of raich  the Erctected Fecsan is 

property, to &xercise opt ions, change beneficiaries under 
insurance and annuity policies,  surrender policies, exar- 
cise elective rights in his sham of the estate of a de- 
ceased spouse, renounce interasts and anything parently 
the individual could do except making n rill. %e a o n  ex- 
tensive of these powers are  reqpired t o  be exercised by the 
cwrt only after notice, a hearing and a f inding that  ft 
is in tho best interest o f  the pmtected erson. Though 
these powers are exercised by the appoint rtg c a d ,  most o f  e 
them can be exercised by the cmservator (153-5-426). The 
section was adapted intact. 



COLORADO PROBATE CODE EXPLANATION 

donee, t o  renounce in terests ,  to  rake gifts i n  trust 
or athervise exceeding twenty percent of any year's 
income of the estate, or to  change  kne f  iciaries under 
insurance and annuity policies, only if satisfied, 
a f te r  notice and h e a r i n g ,  that it is i n  t h e  best 
in t eres t s  of the protected person, and t h a t  he either 
is incapable of consenting or has consented to the 
propased exercise  o f  Fewer, 

(61 An order laade pursuant. to t h i s  section 
determining t h a t  a basis for a ~ p o i o t r e n t  of a 
coase~vator  oz other protective order exists,  has no 
s f f e t  on t h e  capac i ty  of: t h e  protected person. 

153-5409.  P r o t e c t i v e  ,gf~~gjeoeots and si& 
&usact ions  authorized.  11) If i t  is established in 
a proper praceeding that a basis exists  a s  d e s c r i b e d  
i n  section 153-5407 for a f f e c t i n g  t h e  rroperty and 
a fEairs  of a person the court, without appointing a 
conservator, may au thor i ze ,  direct or r a t i f y  any 

1 transact ion necessary QS d e s i r a b l e  to achieve any 
security, service, or care arrangement m e t i n g  the 
foreseeable needs of the protected person. Protecklre 
arraajemnts include, b u t  arc  no t  l imi ted  to payment, 
delivery, d e p b s i t ,  or retention of funds or prcperty,  
sa l e ,  wortgage ,  lease, or other t r a n s f e r  of prcperty, 
e n t r y  i n t o  an annu i ty  contract, a cantract for l i f e  
care, a deposit cantract.  a coctract for  training and 
education, ar addit ion t o  or  establishment of a 
suitable trust. 

( 2 )  when f t has been es tab l i shed  in a proper 
pracesd ing  t h a t  a b a s i s  exists a s  described i n  section 
153-5-401 for affect ing t h e  property and a f f a i r a  oE a 
person the court, without appoiati ng a ccnssrratar, 
may authorize, direct, or ra t i fy  any  contract, c r u s t ,  

othec transaction rela t i n q  to the protected 
person's f Lna,acial aEfairs or i a v a l v i n g  his e s t a t e  i f  
t h e  court determines t h a t  the transaction is in the 
b e s t  in tares t s  of t h e  protected person, 

(3)  Ref ore approving a protective arra nqemea t or 
: ~ t h r r  t ransac t ion  under this sectioo,  the  court shall 

Section 153-5-409 establishes procedures to handle t h e  af- 
fa irs  of a person needing protection without ap ointing a e conservator, T h i s  allows the court t o  approve a ngle trans- 
actions, If the individual t o  be protected has cash and no 
property, the court may approve the purchase of an annuity 
contract or some kind of a private annuity for life o r  cre- 
ate  a deposit contract wktb a bank which would have a month- 
l y  or weekly payout. A contract for training or education 
can be executed together with the sale of property t o  obtain 
funds to establish these arrangements. I f  more than thf s 
is necessary the court may approve a trust suggested t o  it 
or some other arrangement r e l a t i n g  t o  the protection of fi- 
nancial affairs of persons sought to be protected or may 
require the establishment of a trust. To achieve these var- 
ious ends, a special or t eqmrary  consexvatcr may be ap- 
pointed t o  take care of t h e  details, In setting up the pro- 
tective arrangement, t h i  court f s  t o  determine and consider 
the best interest of creditors and dependenys and whether, 
in view of h i s  d i sab i l i ty ,  the continuing protection of a 
conservator is  required. The section was acapted intact .  
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COLORADO PROBATE CODE 

the title and powers o f  h i s  predecessor. 
153-S416 .  p e t i t i o n s  i ~or  o c d e r s  subsequent t o  

a v p o i n t m e G .  (1) Any person LnterasteC i n  t h e  welfare 
of a p e r s o n  f o r  whom a c o n s e r v a t o r  has b e e n  ap~ointed 
may file a p e t i t i o n  i n  the a p p o i n t i n q  c o u r t  f o r  a n  
oc3er requiring bond or  security oc a d d i t i o n a l  bond o r  
security, or r e d u c i n g  bond, r e q u i r i n g  a n  acccunting 
for  ths adninistration of  t h e  trust, directing 
d i s t r i b u t i o n ,  renovin,; the conservator and a p p o i n t i n 5  
a tempora cy o r  s u c c e s s o r  conserva to r ,  o r  q ran t i n g  
other a p p z o p r i a t e  r e l i e f .  

( 2 )  A conservator say p e t i t i o n  the appointiny 
court for i n s t r u c t i o n s  concerning his f i d u c i a r y  
r e s p o n s i b i l ~ t  y .  

3 Upon n o t i c e  and h e a r i n g ,  t h e  couct may g i v e  
a p p r o p r i a t e  i n s t r u c t i o n s  os make any a p p ~ o p s i a t e  
order. 

B 1 5 3 - 5 4 1 7 .  General 3 u t v  of c o n s ~ c v a t o c .  I n  t h e  5 r x e r c i ~ e  of h i s  powers, a consecrator is t o  act as a 
fiduciary and shall observe the standards o f  care 
applicable t o  trustees a s  described by sect ion 
1 5  3-7-302. 

I 5 3 - 5 U l  A .  I n e o n t o ~ a n d c o r d s .  X i t h i n  ninety 
fiays a f t e r  h i s  a p p o i n t m e n t ,  e v e r y  ccnservator  s h a l l  
prepare  and f i l e  w i t h  t h e  appointing court a complete 
mvoatorg of the e s t a t e  of  t h e  ~ c a t e c t e d  pecson 
~oqether  v i t b  his o a t h  o r  a f f i r m a t i o n  tha t  i t  is 
l - :>nplnte a n d  accurate so far  a s  h e  is in formed .  T h e  
conservator shall p r o v i d e  a c o p y  thereof t o  t i e  
:,otscted pecson i f  h e  can bc l o c a t e d  and has attained 

age  af f o u r t e e n  years, and to  any parent  or 
wlardian w i t h  whom the p r o t e c t e d  person css ldes .  The 
- 9 n s e c v a t o r  s h a l l  keep s u i t a h i e  records o f  his 
dL,ministration and e x h i b i t  ths same a t  any r s a s o n a b l ~  
-ime on request of any interested person made a 
3 - - s s o n a b l e  time i n  advance. 

153-5-419, Accounts .  E v e r y  c o n s e r v a t o r  must 
. ~ . ~ : c u u n t  t o  t h e  couct f o r  h ~ s  adninistrat ion of  t h e  
. - ,  . - 1st upon his resignation o r  sewoval, and a t  ~ t h e r  

S e c t i o n  153-5-416 permi t s  any person interested i n  the wel- 
f a r e  of a person f o r  whom a conse rva to r  h a s  been appointed 
to  f i l e  a p e t i t i o n  cha l l eng ing  the consemator and requir- 
i n g  the filing o f  bond, s e c u r i t y ,  a d d i t i o n a l  bond o r  secur-  
ity or ,  converse ly ,  p e m i t s  the c o n s e r v a t o r  t o  request a 
reduction i n  bond o r  anyone else i n t e r e s t e d  i n  t h e  e s t a t e  
t o  do l ikewise .  An account ing may be requixed, d i s t r i b u t i o n  
directed, o r  the conse rva to r  removed and a temporary o r  suc- 
cessor c o n s e r v a t o r  appointed. The c o u r t ,  i n  genera l ,  i s  
pe rmi t t ed  t o  g r a n t  "any a p p r o p r i a t e  reliefu n request of F t h e  i n t e r e s t e d  person. A conse rva to r ,  i n  add t i o n  t o  this, 
i s  permi t t ed  t o  p e t i t i o n  t h e  c o u r t  f o r  i n s t r u c t i o n s  concern- 
i n g  h i s  r e s p o n s i b i l i t y  and upon n o t i c e  and hear ing t h e  c o u r t  
may give appropriate i n s t m c t i o n s  o r  make any appropriate 
order. The s e c t i o n  was adopted i n t a c t .  
S e c t i o n  153-5-417 e s t a b l i s h e s  t h e  fiduciary requirement i n  
the  e x e r c i s e  of t h e  powers of a conservator. Again, he is 
t r e a t e d  (as  i s  t h e  personal  r e p r e s e n t a t i v e )  a s  a t r u s t e e  
with t h e  s t andard  of  care s e t  f o r t h  i n  153-7-302. If he 
f a i l s  to adhere t o  these duties, he will be responsible t o  
any i n j u r e d  p a r t y  and t h e  court, by virtue of 153-5-413, 
w i l l  have continuing j u r i s d i c t i o n  o v e r  him. The s e c t i o n  
was adapted i n t a c t .  

Section 153-5-418 requires t h e  conse rva to r  t - i  file with  t h e  
c o u r t  a complete inventory of t h e  e s t a t e  within 90 days 
af ter  appointment. Compare with 153-3-706 vnich requires 
t h e  pe r sona l  r e p r e s e n t a t i v e  of a decedent 's  +s ta te  t o  file 
an inven to ry  of p roper ty  owned by the decedwk a t  t h e  t ime 
of his death w i t h i n  t h r e e  months a f t e r  appoi.itment. A copy 
has t o  be provided t o  t h e  p r o t e c t e d  person i f  he can be l o -  
ca ted  and i s  14 years o f  age o r  o l d e r  and has  s u f f i c i e n t  
mental c a p a c i t y  t o  unders tand and t o  t h e  parent or guardian 
w i t h  whom he res ides .  S u i t a b l e  r e c o r d s  a r e  requ i red  t o  be  
kept and t h e s e  must be e x h i b i t e d  upon reques t  t o  arty i n t e r -  
e s t e d  person. The p rov i s ion  f o r  i n s p e c t i o n  of a conserva- 
torts books was q u a l i f i e d  so t h a t  he would have reasonab le  
n o t i c e  of the request .  
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protected person as soon as p,ossible* 
C9) ff  a protected  person dies, ths caaservatos 

shall d e l i v e r  to t h e  court for safekeeping any w i l l  of 
the deceased prbtected person which ray have c o w  i n t o  
h f s  possoss ian.  inform the exacutct  or a benef i c iary  
named t ierefa t h a t  lie h3s dads so, dud t o t a i n  the 
estate for deriverp to a d u l y  appointed  p e x s o n a l  
repeesentatire aP the decedent or other persons 
e n t i t l e d  thereto. I f  after Cortp days fcoa  t h e  death 
of the  pratecteE petsan na other  person has heen 
appointed  personal represenkatire and nu application 
or peti t ioz for appointactit is before t h e  court, the 
consecvator say apply  to exercise the pouers and 
d u t i w  of a personal represedtative so t h a t  he ma? 
pracccd to a d a i n i s t e r  and d i s t r i k u t e  the decedant's 
estate u i t h o u t  a d d i t i o n a l  or further appointacnt. 
Ugo-si a p p l i c a t i o n  for an order g r a n t i n g  the powers of a 
personal crpcesontative to a conservator, after not ice  
t o  any petson demanding notioa under s e e t i a n  154-3-204 
and to  any pezson uoariqated executor in atry Y L A L  of 
w b i c h  tho appLicant is aware, the court @ay crde:  t h e  
oonfsrral o f  the pover upaa d e t e r m i n i n g  that there is 
na objection, and endorse t h s  l o e t e r s  ~f t h e  
coasarvator t o  note  titat the forserlg protected person 
is deceased and t h a t  the conservator ha= acqui~cd a l l  
of  the powers and dut ies o f  a persanal  repcessotative,  
The raking and entry  o f  a n  order under this sect ian 
s b a l l  bale  t h e  effect oE an order of appo in tmot  of a 
personal rep~esentat ioe  as provided in section 
15 3-E308 ah3 s e c t i o n s  l53-h6Q 1 to 1 Ei3-LI3OBi except 
t h a t  estate  i n  the  name of t h s  ccnservatot, atter 
a d e a i s t r a  ti on, nap be d i s t c i b u  t e d  ko t h e  decedent 1s 
successors without prior re-transfer t o  t h e  
coaservator as personal repcesent6tive. 

353-5426, 2nLarqement or baitittiag_qf_,mue~s 
of o n e c v t .  S u b j e c t  t o  tbe restrictzcns ~n 
sectioa 15l-S-r;Oa (51 ,  the  court  may ccnfer o~ a 
conservator a t  t h e  t i a n  of appoietront or idter, i n  
addit ion to Lhb yowers coafcrcad on hln by sc t t l ons  

SecUon 153-5426 pemkts enlargement or  restrictfon of the 
powers of the trustee, The cwrt has very broad omra 
whish i t  may exercise under 153-5-408.  hey ran Ee extended 
by endorsement upon the l e t t e r s  of the consemator. In ad- 
di t ion  to this, the court may restrict the power of the con- 
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presentat ion  of a claim t o l l s  any s t a t u t e  of 
l i m i t a t i o n  re la t ing  to the c la io  until t h i r t y  days 
after its disallovance. 

12) B claimant whosa c h i n  has not  been p a i d  m y  
petit ion the c o u r t  f o r  3e ter~ inat ion  of his clain dt 
any time before it is barred by t h e  a p p l i c a b l e  s t a t u t e  
of l i m i t a t i o n ,  and, upon due Froof ,  procure a n  order 
Lor its allowance and papaent from the estate, lf a 
proceeding is p ~ n d i n g  against a Frotected person a t  
the tire of appointmeqt of a conservator or is 
initiated against the protectei person  thereafter, the 
moving party must give notice of the proceeding to the 
conservator if t h e  outcone i s  to c o n s t i t u t e  a claim 
a g a i n s t  the estate. 

(3) ( )  If the available assets are i n s u f f i c i e n t  
to pap a l l  c l a i n s  i n  full, the conservator shall make 
payment in the f a l l o r i n g  order: 

{b) Expenses of a d s i n i s t c a t i o n ;  
( c )  Claims for the  care, maintenance, and 

education of the p r o t e c t e d  person or h i s  dependents 
arising within s i x t y  days  pr im t o  the c r e a t i o n  of  + h ?  
coaservatorship; I 

(a) A 1 1  other claims. 
(4) Ho preference shall be g i v e n  in t h e  payment 

of any claim over a n y  other claim of the sane c l a s s ,  
and a claim due and payable shall not be e n t i t l e d  to .I 
preference over claims not d u e .  

153-5429. Indiviaual l i a b i l i t u f  c ~ n s e r ? a  to r .  
(1) U n l e s s  otherwise p r o v i d e d  i n  t h e  contract, -i 
conservator is not individually L i a b l e  on a ccntr3c '  
proper ly  entered into-in h i s  fiduciary c a p a c i t y  i r ,  tf... 
course of a d m i n i s t r a t i o n  of t h s  estate unless he f ~ i l ;  
ta reveal  h i s  representative capacity and identify tii: 
estate in the contract. 

( 2 )  The consecvator is i a d i v i d u a l l y  l i a b l e  c n l  
o b l i y a t i a ~ s  arising froa o w n e r s h i p  or coattol 3 f  

p r o p e r t y  o f  t h e  estate or for torts comait tad  i n  r k a  
course oL a d m i n i s t r a t i o n  of t h e  estate o n l y  i f  hs is 
personally at fault. 

The Committee amended the section by e l h h e t i n g  the auto- 
matic cilia approval profision and by adding a provision t o  
allow the consensator t o  raise any available defense t o  a 
claim. Subsection ( 3  was rewrlttsn by the M t t e e  so 
that it would paralle 1 the provisions of 153-3-809, 

Section 153-5-429 tzeatas the conservator the same as the 
personal representative in his dealings on behalf of the 
estate. He is not individually liable for estate  obliga- 
tions nor for torts, unless he is personally at fault. 
This is similar t o  153-3-808 dealing with personal mpm- 
sent ative s. 
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establ ished other rban by d e p o s i t  agreement; 
( 6 )  *Net c o n t r i b u t i o n "  of a party  ko a j o i n t  

account a s  o f  any g i v e n  tiaa is the  sum of all. 
dsposits t h e r e t o  made by or for him, less a l l  
vithdrauals jade by or for him which have  not  been 
p a i d  to at a p p l i e d  to the use af a n y  other party, ~ l u s  
a p t o  rata share  of any interest or d i v i d e n d s  i n c l u d e d  
i n  the c u r r e n t  b a l a n c e .  T h e  term i n c l u d e s ,  i a  
a d d i t i o n .  any proceeds of d e p o s i t  L i f e  i n s u r a n c e  added 
tq the  account by reason of the death of the party 
rbose net c o a t r i b u t i o n  is i n  q u e s t i o n :  

(7) npartyn oeans a pe&ao who; bg the terms of 
the a c c o u n t ,  has a present r i g h t ,  subject  t o  zequest, 
to payment from a multiple-party a c c a n t .  A P . O . D .  
payee o r  b e n e f i c i a r j  of a t r u s t  account is a party 
only a f t e r  t h e  a c c o u n t  becomes payable  to  him by 
reason of his s u r v i r i n g  the o r i g i n a l  p a p e  or trustee. 
Daless t h o  context otberwise requires, i t  includes a 
guardian,  conservator, personal r e p r e s e a t a  tire, or 
assignee, i n c l u d i n g  an a t t a c h i n g  c r e d i t o r ,  of a partr. 
It also includes a person i d e n t i f i e d  a s  a t r u s t e e  o f  
an account for another whether or not a benef i c iary  is 
naaed, but  it aoes nat i n c l u d e  a n y  named bene f i c iary  
u n l e s s  be has a present r i g h t  of  withdrawal; 

(8) Heayaent* of SUBS cn d e p o s i t  includes 
ui thdrawal ,  payment on check or a t b e r  directive o f  a 
party, and a n y  p ledge  of sums 0 0  a e p s i t  by a pactg 
and any oet-off, or r e d u c t i o n  or other  d i s p o s i t i o n  of 
a l l  or p a r k  of an account pursuaot to a p l e d g e :  

(9) nproof of deathn  i n c l u d e s  a death certificate 
or rscord o r  report w h i c h  is ~ r i r a  facie proof of 
death under section l5E.l- lO?; 

(10) nP.O.D. account1  means an account payable on 
r e q u e s t  t o  one person during lifeti- and  on h i s  d e a t h  
t o  one or more P,O.D. payaes, or to one or adre 
persons  during tbair lifetimes and on the death of a l l  
af them t o  one or more P . O . D .  payees; 

(111 MP.o.a, papeel' oeans a person d e s i g n a t e u  on 
a P.O.D. account as 'one to uhom the acccunt is 
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this s e c t i o n ,  i t  i s  permissible to designate a s  a 
b e n e f i c i a r y ,  payee,  or owner a trustee named i n  an 
i n t e r  v i v o s  or testamentary trust i n  existepcc a t  t h e  
d a t e  oE such aesignatioa. ft i s  n a t  necessary to t h e  
v a l i d i t y  of a n y  such trust that tnare  be i n  existence 
a trust  carpus other than  t h e  r i g h t  to receive the  
benefits or to exercise the r i g h t s  resulting ftea such 
a g e s i g n a t i o n .  It is a l s o  p e r a i s s i b l e  t o  designate a s  
a b e n e f l c i a r p ,  p a y s e ,  or ovner a trustee named i n ,  or 
a s c e r t a i n a b l e  under, t h e  v i l l  of the designator. The 
b e n e f i t s  or r i g h t s  r e s u l t i n g  iron such a des igna t ion  
shall b e  payable o r  transferable t o  the trustee 
pursuant to s e c t i o n  153--3-913. 

(3)  If a trustee is  designated pursuant to 
s u b s e c t i o n  (2) of this s e c t i o n  ana n o  qualified 
trustee makes claim t o  tha  b e n e f i t s  oz r i g h t s  
resulting from such a des ignat ion  within one year 
a f t e r  the death of t h e  designator,  or if  ev idence  
satisfactory to the person obl igated t o  sake the 

r payment OK transfer is f u r n i s h e d  within s u c h  on%-year 
period t h a t  there is or v i l l  be no trustee t o  ~eceire 
the  proceeds ,  p s y m n t .  or transfer shall be made to 
the  personal r e p r e s e n t a t i v e  of tbe d e s i g n a t o r ,  unless 
otherwise provided b y  such d e s i g n a t i o n  or other 
controlling agreement aade during the lifetime of the 
des ignator .  

( 0 )  The payment of t h e  b e n e f i t s  due or a transfer 
of t h e  r i g h t s  g iven  andet  a d e s i g n a t i o n  pursuant  to 
subsections (2)  or (3 )  oE t h i s  section and t h e  r e c e i p t  
for such payment or transfer executed by the t r n s t e e  
or other authorized payee thereof shall constitute a 
f a l l  discbarge a n d  acquittance of the person obligated 
t o  B a k e  the papment or transfer. 

(5) Payment o f  t h e  benefits  due or t h e  t r a n s f e r  
of the rights g i v e n  i n  accordance with a d e s i g n a t i o n  
under  t h e  p r o v i s i o n s  of s u b s e c t i o n  ( 2 )  of this section 
s h a l l  not cause s u c h  benefits or r i g h t s  t o  b e  i n c l u d e d  
i a  t h e  property administered a s  part of the 
 designator*^ estate under t h i s  chapter  o r  t o  be 
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statutes 1963 (1971 Sapp,), is amended to mad: 
b6-1-11. Declaxatiaa of l i d i t j .  13) B 

daclarariuo or i n v a l i d i t y  for the reason set forth in 
s u b s e c t i o n  1 )  ( h )  of- t h i s  sectioa may be sought by 
either party; by t h e  legal sfrouse i a  case cf kigamaas; 
palygaaaus, or ia~astuoos marriages; by the 
appropriate state o f f i c i a l ,  or by a c b i l d  q f  either 
p a r t y  at any time p r i m  ta t h e  aeath of e i t h e r  party 
ox prior tcr the f inal  settlement of t h e  estate af 
e i ther  parfy and the discharge of t h e  personal 
represeatatloe. exec-utar. o,r administrator c f  t h e  
estate, or prior t o  sir contbs  after 

A4 ESTATZ JS CLOSED under sectfan 
C.B.9. 1953, 

SECTI(m 7. 57-8-2 42) and [ 5 ) #  Colorado Bevised 
Statutes 1963 11967 Supp.) , a r e  ammendad e d t  read? 

1 DXSIBrLITP. 
CI t5) " 8 i d u c i a r ~ f l  cams t h e  one or mate 
8 W?flltlISTRAMPS, SPECZAL i i I 1M~~f0TBbTDBS,  PUBLIC 
I ADIItJISTRATORS, COUSERV ATDBS , ~ X E C U ~ O ~ S ,  

adminisrtaaors with w i l l  a ~ n  ered for CUB testamuto 
anaexa), abminfstrakars ia succassion acting unBet a 
1iU (de boais non), ancillary addn i s t ra tars  act ing 
under a w i l l ,  or ancillary execdtors of an estate and 
the one or mote trustees of a trus t ,  inc3uding 
carporate as well as n a t u t a l  persons actinq a s  
fiduciary, and a soocessoc gr sdbst i tute  f iduciarg, 
vhethar designated ia a will, trust i n s t r u m e n t ,  or 
o t h e n i s e .  . . Fiduciary  d m s s  n o t  iricluae ao 

* .  T & g u a ~ d i d ~ ,  0 3  
08p- s p e c i a l  Ciducia r y  . 
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SECTTOS 8, 57-8-3, ColoraJc  Bevised S t a t u t e s  
1963 11967 Supp,)  , is arisudod 50  read: 

57-8-3. p m r s  c u n f e c r ~ d  on __f&ciaries. 
Firluciaries kave a l l  p u a r s  conferred upon thea by t h a  
pravis ioas  o f  this article u n l e s s  l i m i t e d  b y  t k e  
Languaqe or p c o v i s i o n s  i n  t h e  will cs trust i n s t s a ~ s n t  
express ing  d clea & in f e n  t ion  that powers conferred 
under t h i s  a r t i c l e  shaLl be Aenied to the f i d u c i a r y .  
They have, in a d a r t i o n  to t h e  pomers canfezred in t h i s  
article, such other O K  further Eowers a s  are set b e h  
ia t h e  w i l l  or t r u s t  instrument or as are ~ c o v u ? o d  b y  
other statutes or by court r u l e  or ord2r. If a n y  
pouer s p e c i f i c a l l y  c p n f e r t e d  on a Eiauciary by t h e  
will or trast i n s t r u m e a t  ~ o n f l i c t ~  with any pouer  
cunferred by t h i s  article, t h e  Eiclucidry s h a l l  be 
daeaed to have on l p  t h e  poser spaciflccl ly conf errel3 
by t h e  will or t r u s t  instrument an8 not ths 
c a n f l i c t i n ~  p m d ~ r  conferred by t h i s  article. 
P C O P A S ~ O ~ S  i n  chapter  153, 5 

c .R .S .  1963. concerning the exercise 
of pavers i n  t h e  a d m l n i s t t ~ t i o l t  ot an estate  b y  an 
executor haviag  poucrs uuder  a w i l l  s h a l l  a p f l y  to 
executors h d v i ~ q  powers caneecred under t h i s  article. 

SECTIOI 9. 7 - 3 1  1, colorado aevivad Statutes 
1963, is amended to read: 

77-3-1 1. Egeaat ion  in id la ion to jb&avqnces. 
The homestead exemption granted unaer t h i s  article 
shall be ia a t d i t l o n  t o  and  not in lieu of t h ~  
a l lcusnce  to  a widow arm ainor c i , l ld fan  cf a d e c e d e n t  - 

EXPLANATION 















COLORADO PROBATE CODE 

provisions of section &5a-5-C!8 153-2-902, c.R.S. 1963, 
or section 46349-42 153-1-106, C.R,S, 1963, t h e  
testimony so given if reduced to writing, or the 
stenoqraphic minutes *ereof, so far as the sane 
relates  to the estate cencerninq which or for the 
benefit of which such s u i t  is brought, and is relevant 
to the issue in such suit and cdmpetent under the 
general r u l e s  of evidence, m y  be read in behalf of 
s w h  defendant. - - 

SECTXON 23. Effective date. This act shal l  take 
effect July 1, 1974, 

SECXION 24. Safe clause. The general assembly 
henby  iinda, d e t b  declares t h a t  this act 
i s  necessary far the immediate preservation of the 
pubUu p a c e ,  health, and safety.  


	GA4.9-194a.pdf
	GA4.9-194b.pdf
	GA4.9-194c.pdf
	GA4.9-194d.pdf



