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September 23, 1968 

To Members of t h e  For ty-seventh  Genera l  Assembly: 

Under d i r e c t i o n  of  House J o i n t  Reso lu t ion  No. 1023, 
1967 r e g u l a r  s e s s i o n ,  t h e  L e g i s l a t i v e  Counci l  appointed  a 
committee t o  conduct  "a s t udy  of t h e  problem of govern-
mental  c i v i l  immunity w i t h  a view toward developing compre-
hens ive  l e g i s l a t i o n  t o  d e f i n e  and  l i m i t  t h e  a r e a s  of i m -
munity and t o  p rov ide  procedures f o r  compensation t o  t h o s e  
a f f e c t e d  and t o  ba lance  t h e  pub l i c  and p r i v a t e  i n t e r e s t  
i n v ~ l v e d . ~ l  The r e p o r t  of t h i s  committee, i s  submitted 
herewi th .  

The committee submit ted  its r e p o r t  and d r a f t  of t h e  
proposed bill on September 23, 1968, a t  which time t h e  
r e p o r t  was accep ted  by the L e g i s l a t i v e  Council for t r a n s -
m i t t a l  t o  t h e  For ty - seven th  General  Assembly. 

Respec t fu l l y  submit ted ,  

/s/ Repre sen t a t i ve  C. P.  (Doc) Lamb 
Chairman 
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Chairman 

Colorado L e g i s l a t i v e  Council 

341 S t a t e  Capitol

Denver, Colorado 80203 


Dear M r .  Chairman: 

Your committee appointed t o  study sovereign
immunity in Colorado submits t h e  accompanying re-
p o r t ,  con ta in ing  a d r a f t  of suggested governmental
immunity l e g i s l a t i o n .  

The commit tee 's  r e p o r t  i n d i c a t e s  t h a t  t h e r e  
i s  a need f o r  l e g i s l a t i v e  a c t i o n  t o  e s t a b l i s h  
guidelines f o r  t h e  waiver  of sovere ign  immunity i n  
p a r t i c u l a r  i n s t a n c e s  and t o  a s s u r e  governmental en- 
t i t i e s  of t h e  o p p o r t u n i t y  t o  prepare for t h e  newly 
im osed l i a b i l i t y .  The l e g i s l a t i o n  prov ides  for 
(17 procedura l  safeguards. ( 2 )  l i m i t a t i o n s  on judg-
ments,  (3) t h e  e x p r e s s  enumeration of areas  of lia-
bility, and (4) a u t h o r i t y  t o  o b t a i n  protection
through in su rance .  

Respec t fu l ly  submit ted,  

/s/ 	 Senator David J. Hahn, 
Chairman, Committee on 
Sovereign Immunity 



FOREWORD 

Under d i r e c t i o n  of House J o i n t  R e s o l u t i o n  No. 1023,  1967 
regular s e s s i o n ,  t h e  L e g i s l a t i v e  Counc i l  appo in ted  a committee t o  
s t u d y  t h e  problems of governmental  immunity w i t h  a view toward 
d e v e l o p i n g  comprehensive l e g i s l a t i o n  t o  d e f i n e  and l i m i t  t h e  
a r e a s  of  immunity and t o  p rov ide  p rocedu re s  f o r  compensat ion t o  
t h o s e  a f f e c t e d  and t o  ba l ance  t h e  p u b l i c  and p r i v a t e  i n t e r e s t s  
i n v o l v e d .  The members of t h e  committee appo in ted  t o  c a r r y  o u t  
this ass ignment  were: 

S e n a t o r  David Hahn, Chairman R e p r e s e n t a t i v e  Ralph A. Cole  
R e p r e s e n t a t i v e  Thomas Grimshaw, R e p r e s e n t a t i v e  C h a r l e s  Edmonds 

V ice  Chairman R e p r e s e n t a t i v e  Floyd Sack 
S e n a t o r  A l l e g r a  Saunders  R e p r e s e n t a t i v e  Hubert  M .  S a f r a n  
R e p r e s e n t a t i v e  James Braden 

To accompl ish  the purposes  s e t  f o r t h  i n  t h e  s t udy  r e s o -
l u t i o n ,  t h e  L e g i s l a t i v e  Counc i l  Committee on Sovere ign  Immunity 
h e l d  t h i r t e e n  mee t ings  from June  9 ,  1967 t o  September 19, 1968. 
To a i d  t h e  committee i n  i t s  d e l i b e r a t i o n s ,  r e p r e s e n t a t i v e s  of 
v a r i o u s  depar tments  of  s t a t e  government ( c o l o r a d o  Department of  
Highways, Department of I n s u r a n c e ,  A t to rney  G e n e r a l ' s  O f f i c e ,  
D i v i s i o n  of  Loca l  ~ o v e r n m e n t ) ,  r e p r e s e n t a t i v e s  of v a r i o u s  l o c a l  
governmenta l  e n t i t i e s ,  and r e p r e s e n t a t i v e s  of t h e  i n s u r a n c e  i n -  
d u s t r y ,  were c o n s u l t e d  by t h e  committee. I n  a d d i t i o n ,  two ques -
t i o n n a i r e s  were used by t h e  committee t o  o b t a i n  comments and 
s u g g e s t i o n s  from i n t e r e s t e d  pe r sons  on t h e  p r o p o s a l s  t h e  comrnit- 
t e e  had under  c o n s i d e r a t i o n ,  

A s s i s t i n g  t h e  committee i n  t h e  s t udy  were M r .  Bob H o l t  and 
and M r .  Gene C a v a l i e r e  of  t h e  L e g i s l a t i v e  D r a f t i n g  O f f i c e ,  who 
p rov ided  b i l l  d r a f t i n g  s e r v i c e s ,  and M r .  E a r l  Thaxton,  s e n i o r  
r e s e a r c h  a s s i s t a n t  f o r  t h e  L e g i s l a t i v e  Counc i l ,  who had p r imary  
r e s p o n s i b i l i t y  f o r  t h e  s t a f f  work. 

September  23, 1968 Lyle  C.  Kyle  
D i r e c t o r  
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COMMITTEE FINDINGS AND OONCLUSI(MS 


1. The legal d o c t r i n e  of sovere ign  immunity, a s  I t  has  
h i s t o r i c a l l y  developed, expresses t h e  idea  t h a t  government i s  
immune from l i a b i l i t y  for i n j u r y  o r  damage result ing from gov-
ernmenta l  a c t i v i t i e s ,  u n l e s s  it consents t o  such liability. The
doctrine t h a t  t h e  sovereign cannot be sued o r  held l i a b l e  wi th-
o u t  i t s  consent con t inues  t o  be t h e  r u l e ,  not the exception, in 
the g r e a t  major i ty  of s t a t e s .  

2. The law of  Colorado with r e s p e c t  t o  the soverei n f m -
munity d o c t r i n e  and t h e  t o r t  l i a b i l i t y  of  governmental e n t?ties 
can  be summarized g e n e r a l l y  ( a l t h o u  h i n  oversim l i f i e d  terms)  
a s  follows: The s t a t e ,  c o u n t i e s ,  c!t i e s ,  and o t1e r  subdivisions 
of government are  deemed immune from l i a b i l i t y  f o r  t h e  t o r t s  com-
m i t t e d  by p u b l i c  employees i n  t h e  performance of governmental 
func t ions ,  except  t o  t h e  e x t e n t  t h a t  t h e  immunity has  been waived 
or  j u d i c i a l l y  found t o  be i n a p p l i c a b l e .  

3. The d o c t r i n e  of sovere ign  immunity has  been under  
c r i t i c a l  s c r u t i n y  for many y e a r s ' - - by l e g a l  writers and scho l -  
a r s ,  judges, a t t o r n e y s ,  and l a y  people .  Most agree  t h a t  the 
grounds f o r  exempting t h e  s t a t e  and o t h e r  p u b l i c  e n t i t i e s  from 
suit and l i a b i l i t y  a r e  n e i t h e r  l o g i c a l  nor  p r a c t i c a l .  Nearly 
every commentator who h a s  cons idered  t h e  s u b j e c t  v igo rous ly  as-
serts t h a t  t h e  d o c t r i n e  mus t  be abo l i shed ,  because it i s  i n h e r -
e n t l y  unsound, confus ing ,  c o n f l i c t i n g ,  a r c h a i c ,  "an anachronism 
w i t h o u t  r a t i o n a l  basis t h a t  has e x i s t e d  on ly  by force of i n e r t i a M ,  
and has produced g r e a t  i n j u s t i c e  i n  t h e  c o u r t s .  The committee 
agrees t h a t  t h e r e  are  many i n c o n s i s t e n c i e s  i n  t h e  p r e s e n t  l a w  on 
t h e  s u b j e c t ,  thereby  c r e a t i n g  confus ion  and misunderstanding.  
The d o c t r i n e  has  c r e a t e d  c e r t a i n  s i t u a t i o n s  of i n j u s t i c e .  Citi-
z e n s  have been i n j u r e d  i n  t h e i r  person  and p r o p e r t y  by government 
employees and, i n  many of t h e s e  cases,  no r e c o u r s e  against the 
government is p o s s i b l e .  Where r e l i e f  i s  a v a i l a b l e  it i s  most 
g e n e r a l l y  granted a s  a m a t t e r  of d i s c r e t i o n  and there i s  no un i -  
f o r m i t y  i n  either method o r  approach among t h e  v a r i o u s  subdivi-
s i o n s  of government. T h i s  r e s u l t s  i n  many i n s t a n c e s  of i n j u s t i c e
and i n e q u i t y .  

4. I n  t h e  severa l  s t a t e s ,  i n c l u d i n g  Colorado,  . consen t  t o  
s u i t  and l i a b i l i t y  h a s  been given i n  many c a s e s ,  and i n  a v a r i e t y  
of  forms. T h i s  consen t  has t aken  t h e  form of (1) p r i v a t e  laws. 
e n a c t e d  a s  a m a t t e r  of  l e g i s l a t i v e  g r a c e ,  (2) g e n e r a l  o r  l imited * 

p u b l i c  l e g i s l a t i o n  c r e a t i n g  l i a b i l i t y ,  (3) i n d i r e c t  l i a b i l i t y  
through such means a s  i n s u r a n c e ,  (4) liability of governmental
u n i t s  under the court-made doctrine concerning p r o p r i e t a r y  and 
m i n i s t e r i a l  f u n c t i o n s ,  and (5) j u d i c i a l  abrogation of the doc-
t r i n e ,  i n  whole o r  i n  p a r t ,  by the c o u r t s ,  A l l  of these foms of 
assuming r e s p o n s i b i l i t y  f o r  governmental t o r t s  combine t o  support
the conc lus ion  of t h e  committee t h a t  there i s  a t r e n d  toward gov-. 
ernmental  r e s p o n s i b i l i t y  and away from governmental  immunity. 



3. Widespread d i s s a t i s f a c t i o n  with the doctrine and ju-
dicial impatience with  legislative i n a c t i o n  have l e d  fourteen  
state  courts t o  repudiate the doctrine in whale or in p a r t .  On 
the other h a i d ,  many courts, in considering whether ar not t o  
abolish the doctrine, have decided -to leave the question to t h e  
le islatures. Xt appears t h a t  a majority of those who have con-
si8ered the queslian, both those who favor and those who oppose
j u d i c i a l  abrogation of the doctr ine ,  assume that the doctrlne 
should be abol ished.  The main debate is over t h e  question wheth-
er t h e  courts or the legislatures should do t h e  job. 

. 6. To date ,  thk majority o f  the Supreme C o u r t  of Colora-
do h a s  refused to completely repudiate  the  d o c t r i n e  and r e a f -
firmed the p o s i t i o n  t h a t  any change i n  the rule should be a 
legislative matter. Whether or n o t  the Supreme Court o f  Colora-
do w i l l  refute, change or otherwise amend the rule of government-
a l  immunity, is' o f  course, not known. I n  s e v e r a l  o t h e r  s t a t e s ,  
the  courts a l s o  intimated t h a t  the doctrine was a legislative 
matter. However, i n  the l i g h t  of l e g i s l a t i v e  i n a c t i o n ,  these 
same courts subsequently concluded t h a t  the initiative had t o  be 
undertaken by court decision, and abolished the doctrine. A 
change i n  the thinking of the Colorado Supreme Court as a result  
of decisions in slster s t a t e s ,  a change in the composition of 
t h e  court  itself, or impatience by the court f o r . a c t i o n  by the 
legislature, could result in a change of p o s i t i o n  by the court. 
In an event, i t  was agreed by the  committee t h a t  t o  w a i t  f or  
judic1a1 act ion  is not a proper s o l u t i o n  to the problems of sov-
ereign immunity. The committee concluded that a s t a t u t o r y  solu-
tion t o  the problem was needed t o  give direction and bring some 
degree of consistency and uniformity t o s t h e  appl- icable statutory
and common law pr inc ip les  .. Because the determinat ion of public
policy is particularly within the competence and experience of 
the l e g i s l a t u r e ,  and i n  an attempt to avoid the chaos which has a 

resulted in other states where .immunity has been abolished by
the judiciary before the l e g i s l a t u r e  had acted, the committee 
concluded t h a t  l eg i s la t ive  a c t i o n  i s  necessary and desirable. 

7. The committee concluded that any proposed legislation
should e l iminate  the present i n c o n s i s t e n c y  and arbitrary distinc-
t i o n s  t h a t  e x i s t  i n  the law as  it applies. to t h e  various units of 
government. Any proposed legislation should reflect t h e  philoso-
phy of the present trend t o  g r e a t l y  restrict the.doctrine of gov-
ernmental  immunity. More stress should be on the pr inc ip le  tha t  
if there is f a u l t  t h e r e  should be a remedy and t h a t  economic loss 
resu l t ing  from the wrongful-a c t s  of government should be borne by, 

the  community a s  a whole r a t h e r  than im osed on one i n d i v i d u a l .  
I n  addition, any proposed l e g i s l a t i o n  sRould assure governmental 
entities of the opportunity t o  prepare for any newly imposed l i a -
b i l i t y  and a l l  l i a b i l i t y  should be prudent1 managed and f i s c a l l y
controlled by the fo l l owing  provisions : ( lr procedural safe-
guards, (2) statutory l imi ta t ions  on judgments, (3) the  areas of 
exposure should be expressly stated,  and (4) power should be 
granted t o  obtain p r o t e c t i o n  through insurance. 



COWITTEE RECOMMENDATIONS 

The committee recommends f a v o r a b l e  c o n s i d e r a t i o n  of t h e  
"Colorado Governmental Immunity ActM inc luded  i n  t h i s  r e p o r t .  
The g e n e r a l  p l a n  of t h e  a c t  i s  t o  r e a f f i r m  governmental immunity 
t o  s u i t  and then  proceed t o  carve o u t  s p e c i f i c  excep t ions  t h e r e -  
t o .  The committee f e l t  t h a t  t h i s  approach would e l i m i n a t e  pos- 
s i b l e  confus ion  by r e s t a t i n g  e x i s t i n g  law i n  Colorado whi le  
opening up new a r e a s  of s p e c i f i c  governmental r e s p o n s i b i l i t y  a s  
deemed a p p r o p r i a t e  by t h e  committee t o  s a t i s f y  t h e  demands of 
j u s t i c e  i n  a changing s o c i e t y .  

The committee found t h a t  t h i s  approach would be t h e  e a s i -  
e s t  t o  draft and would r e s u l t  i n  a  c l e a r ,  conc i se  b i l l .  I n  ad-
d i t i o n ,  t h i s  approach a l l ows  t h e  most f l e x i b i l i t y  f o r  f u t u r e  
change.  Mos t  impor t an t ,  however, i s  t h a t  t h i s  approach p r o v i d e s  
a b e t t e r  b a s i s  upon which t h e  f i n a n c i a l  burden of l i a b i l i t y  can 
be  e v a l u a t e d  i n  terms of t h e  p o t e n t i a l  c o s t  of such l i a b i l i t y .  
I f  t h e  limits of p o t e n t i a l  l i a b i l i t y  a r e  known, p u b l i c  e n t i t i e s  
may p l a n  acco rd ing ly ,  may budget  f o r  t h e i r  p o t e n t i a l  l i a b i l i t i e s ,  
and may o b t a i n  r e a l i s t i c a l l y  p r i c e d  i n s u r a n c e ,  f o r  t h e  risk i s  
more c l e a r l y  de f ined  and l e n d s  i t s e l f  t o  more a c c u r a t e  a s s e s s -
ment, which should r e s u l t  i n  lower premiums f o r  t h e  coverage had. 

The language of  t h e  b i l l  was p a t t e r n e d  a f t e r  t h e  C a l i f o r -  
n i a  Ac t of  1963 ( c a l i f .  G o v t t  Code Ann. § 810-996.6 P u p p .  1 9 6 g ) ,  
t h e  I1Ut a h  Governmental Immunity A c t 1  ( ~ t a h  Code Ann. 1 63-30-1 t o  
34 F upp.  1969), o t h e r  s t a t e  a c t s ,  and t h e  Fede ra l  T o r t  Claims 
Act .  The o r i g i n a l  d r a f t  of t h e  b i l l  h a s  been changed and r e f i n e d  
t o  comply w i t h  s p e c i f i c  recommendations a s  r ece ived  from commit- 
t e e  members, and t o  r e f l e c t  unique Colorado c i rcumstances  a s  r e -
v e a l e d  by committee d i s c u s s i o n .  I n  some c a s e s  a c t u a l  language 
a s  sugges ted  by committee members was inco rpo ra t ed  i n t o  t h e  b i l l .  
The major  p r o v i s i o n s  of t h e  a c t  a r e  d i s c u s s e d  below. 

D e c l a r a t i o n  of P o l i c y  

The bill b e g i n s  w i t h  a s ta tement  of  p o l i c y  t o  t h e  e f f e c t  
t h a t  t h e  committee r e c o g n i z e s  t h a t  t h e  d o c t r i n e  of sovere ign  i m -
munity i s ,  i n  some i n s t a n c e s ,  an i n e q u i t a b l e  d o c t r i n e .  That  t h e  
d o c t r i n e  has  c r e a t e d  many s i t u a t i o n s  of i n j u s t i c e  by t r e a t i n g
governments d i f f e r e n t l y  t h a n  p r i v a t e  persons  i s  obvious.  On t h e  
o t h e r  hand, t h e r e  a r e  many s i t u a t i o n s  i n  which t h e  n a t u r e  of gov- 
e rnmen ta l  a c t i v i t i e s  and f u n c t i o n s  i s  no t  comparable t o  p r i v a t e  
a c t i v i t i e s  and responsibilities. 

P u b l i c  agenc ies  n e c e s s a r i l y  engage i n  a  broad spectrum of 
a c t i v i t i e s  having no p r i v a t e  c o u n t e r p a r t ,  which o f t e n  invo lve  
r e l a t i v e l y  high degrees of exposure t o  injury producing e v e n t s ,  
and which t h e  government cannot  v o l u n t a r i l y  t e r m i n a t e  s i n c e  they  
a r e  performed a s  a  m a t t e r  of p u b l i c  d u t y .  P r i v a t e  persons  and 
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c o r p ~ r a t ~ i o n s ,on the o t h e r  hand, a re  o r d i n a r i l y  f r ee  t o  withdraw 
from activities which e n t a i l  undue r i s k s  of l i a b i l i t y .  These 
d i f f e r e n c e s  sugges t  t h a t  i t  may n o t  be wise t o  t r e a t  p-ublic and 
p r i v a t e  e n t i t i e s  a l i k e  for tort l i a b i l i t y  purposes .  The commit-
tee  h a s  recognized t h i s  d i f f e r e n c e  by d e c l a r i n g  t h a t  t h e  s t a t e  
and i t s  p o l i t i c a l  s u b d i v i s i o n s  should n o t  be l i a b l e  f o r  their 
wrongs, i n  every i n s t a n c e ,  i n  t h e  same manner a s  p r i v a t e  pe r sons  
and co rpo ra t ions .  

D e f i n i t i o n s  

P u b l i c  e n t i t y .  The d e f i n i t - i o n  of " p u b l i c  e n t i t y "  i s  es-
Pe=i a l l y  impor tan t  because i t  de t e rmines  t h e  gene ra l  reach  of 
the b i l l .  This d e f i n i t i o n  i s  i n t ended  t o  i n c l u d e  every  kind of 
independent  p o l i t i c a l  o r  governmental e n t i t y  i n  t h e  s t a t e  i n  o r -
d e r  t o  avoid any q u e s t i o n s  a s  t o  whether c e r t a i n  u n i t s  of gov-
ernment are exc luded .  The committee agreed t h a t  a l l  units of 
government should be t r e a t e d  s i m i l a r l y ,  for it appears  t o  be un- 
just t o  make an i n d i v i d u a l ' s  r i g h t  t o  r ecove r  damages f o r  i n j u r y  
dependent on whether  i t  was t h e  s t a t e  o r  some o t h e r  p o l i t i c a l  
s u b d i v i s i o n  o r  governmental  u n i t  which was r e s p o n s i b l e .  

Public Emplovee. Th i s  d e f i n i t i o n  s p e c i f i c a l l y  r ecogn izes  
t h e  p o l i c y  d e c i s i o n  of t h e  committee t o  i n c l u d e  i n  t h e  s c o w  of 
the b i l l  t h e  o f f i c e r s  of  a pub l i c  e n t i t y ,  whether e l e c t e d  or ao-

o i n t e d .  T h i s  a s s u r e s  t h a t  e l e c t e d  o f f i c i a l s  a r e  included i n  t h e  
b u b l i c  ernployeev a s  used i n  t h e  a c t .  I n  a d d i t i o n .  e rn~ lov -
ees and servants of t h e  p u b l i c  e n t i t y  a r e  incl.uded under t h e  ' . 

d e f i n i t i o n ,  Whether o r  no t  compensated. 

The terms "whether o r  no t  compensated" r a i s e d  d i f f i c u l t  
q u e s t i o n s  f o r  t h e  committee. For example, a non-compensated em-
ployee  could i n c l u d e  county jail p r i s o n e r s  working on a county 
road and we l f a re  people  engaged i n  p u b l i c  w o r k 6 p r o j e c t s  on a 
very temporary b a s i s .  There a r e  also many v o l u n t e e r  workers who 
perform d u t i e s  f o r  t h e  p u b l i c  e n t i t i e s .  The ques t ion  posed was 
whether o r  no t  a p o l i t i c a l  s u b d i v i s i o n  should be l i a b l e  f o r  t h e  
t o r t i o u s  a c t s  of pe r sons  over whom it  has  such l i m i t e d  and t r a n -  
s i e n t  c o n t r o l .  I f  non-compensated i n d i v i d u a l s  a r e  not  covered 
by t h e  b i l l ,  l i a b i l i t y  f o r  a c t s  o r  omiss ions  whi le  performing 
the  non-compensated v o l u n t e e r  work would be upon them a s  i n d i v i d -
u a l s .  T h i s  r e s u l t  may de te r  t h e  performance of v o l u n t e e r  work, 
which i s  e s s e n t i a l  t o  some types  of f u n c t i o n s .  Because no sub-
s t a n t i a l  e f f e c t  on  t h e  l a w f u l  o p e r a t i o n  of t h e  pub l i c  e n t i t y  
could be demonstra ted a s  a result of the i n c l u s i o n  of non-com-
pensa ted  persons i n  t h e  d e f i n i t i o n  of " p u b l i c  employeesn,  the 
committee l e f t  t h e  d e f i n i t i o n  a s  i t  p r e s e n t l y  r eads .  

I n ' u r  . T h i s  d e f i n i t i o n  merely d e f i n e s  " i n j u r y " ;  i t  does  
not' impose-4l a b i l i t y  f o r  an i n j u r y .  The s t anda rds  and condi-
t i o n s  of l i a b i l i t y  f o r  an i n j u r y  a r e  found i n  o t h e r  provisions 
of the bill. The purpose  of t h e  d e f i n i t i o n  i s  t o  make clear t h a t  
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p u b l i c  e n t i t i e s  and p u b l i c  employees may be h e l d  liable only f o r  
i n j u r i e s  t o  t h e  kind of interests t h a t  have been protected by 
the courts in a c t i o n s  between private persons. 

Danqerous condition. The definition of "dangerous condi-
tion" defines t h e  type of property conditions for which a public
e n t i t y  may be h e l d  l i a b l e , ' b u t  does  n o t  impose l i a b i l i t y .  ' ~ i a -
bility for a dangerous condi t , ion i s  imposed by t h e  provisions of 

a S e c t i o n  6, The types of property in which a dangerous c o n d i t i o n  
may exis t  include a n p ~ b l i ~  j a i l ,  pub-b u i l d i n g ,  p u b l i c  h o s p i t a l ,  
lic highway, road or street, p u b l i c  facility located  in any pa rk  
o r  r e c r e a t i o n  a r e a  main ta ined  by a p u b l i c  e n t i t y ,  o r  publ ic  wa-
ter, gas, s a n i t a t i o n ,  e l e c t r i c a l ,  power, o r  swimming f a c i l i t y . "  
Those a r e  the types  of p r o p e r t y  f o r  which immunity is waived un-
der S e c t i o n  6 ,  

When t h e  phys ica l  condition of  these f a c i l i t i e s  o r  t h e  
use thereof c o n s t i t u t e  a risk t o  t h e  p u b l i c  and t h e  p h y s i c a l  con-
dition i s  proximately caused by t h e  neg l igence  of t h e  p u b l i c  en-
t i t y  i n  c o n s t r u c t i n q  o r  ma in t a in ing  such f a c i l i t y ,  a dangerous  
co r ld i t i on  ex ls t s .  The risk must  be known o r  i n  the exercise of 
reasonable c a r e  shou ld  have been known before a dangerous condi -
t i o n  can exist, I f  i - t  is e s t a b l i s h e d  t h a t  t h e  c o n d i t i o n  had ex-
i s t e d  f o r  such a per iod  o f  t ime and was of such an obvious n a t u r e  
t h a t ,  in t h e  exercise of due  c a r e ,  such c o n d i t i o n  and i t s  danger -
ous c h a r a c t e r  should have been d i scove red ,  then t h e  risk will be 
cons ide red  t o  have been known, 

The committee concluded t h a t  there  should  be a n  e x c e p t i o n  
f o r  t h e  d i s c r e t i o n a r y  a c t  of p l a n n i n q  o r  d e s i q n i n q .  If the-phys-
i c a l  c o n d i t i o n  of a f a c i l i t y  i s  inadequa t e  i n  r e l a t i o n  t o  its 
p r e s e n t  use a s  a r e s u l t  o f  t h e  p l a n n i n g  o r  de s ign ing  of  t h e  f a -
c i l i t y ,  a dangerous c o n d i t i o n  s h a l l  n o t  be cons ide red  t o  e x i s t .  
T h u s ,  t h e  exercise o f  d i s c r e t i o n  i n  designing, a s  d i s t i n g u i s h e d  
from discre t ion  i n  c o n s t r u c t i o n  o r  maintenance, w i l l '  c o n t i n u e  t o  
be immune from liability. 

Opera t ion ,  Sov r e i g n  immunity i s  waived i n  S e c t i o n  6 (1) 
( c )  of t h e  bill with r spect t o  t h e  operation o a public hosp i -
tal or jail and in Sec  ion 6 (1) (g) with  respe t to t h e  opera-
t i o n  of any w a t e r ,  gas sanitation, e l e c t r i c a i ,  power, o r  swim-
Tmlng facility. The t e  m " o p e r a t i o n  i s  defined %a mean t h e  
n e g l i g e n c e  of a p u b l i c  entity o r  public employe i n  t h e  exercise 
and performance of t h e  powers, duties, and f u n c  ions v e s t e d  i n  
them by law w i t h  respe t to the purpcses of t h e  above facilities. 

The term " o p e r a t i o n w  is no t  t o  be cons t rued  t o  i n c l u d e  a 
failure to exercise or ~erformany vowers. d u t i e s  or f u n c t i o n s  
not v e s t e d  by l a w  i n  a p u b 1 . i ~e n t i t y  o r  employee. The term "op-
e r a t i o n "  a l s o  does no t  include a neq1.j-sent o r  i n a d e q u a t e  i n s p e c -
t i o n ,  o r  a f a i l u r e  t o  make an i n s p e c t i o n ,  of any property,  except 
p r o p e r t y  owned or leased by the public e n t i t y ,  t o  determine 
whether  such p r o p e r t y  constitutes a hazard t o  t h e  h e a l t h  or safe-
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t of the public. Because of the extensive nature of t h e  inspec-
t1on activities of pub l i c  ent i t i e s ,  a pub l i c  entity would be ex-

' 	posed t o  the risk of l i a b i l i t y  for v i r t u a l l y  a l l  propert defects 
w i t h i n  its jurisdiction i f  this e x c l u s i o n  from t h e  definX t i o n  
were not granted. 

Sect ion 4 of t h e  b i l l  waives sovereign immunity to the  ex-
t e n t  of insuxance coverage obtained by a public e n t i t y ,  whether 
or not the entity would otherwise be l i a b l e  or immune. If a pub-
l i c  e n t i t y  ob ta ins  insurance to protect against liability for in-
jury, then such publ i c  e n t i t y  should be deemed t o  have waived the 
defense of sovereign immunity as  t o  t h e  p a r t i c u l a r  injury or i n -
juries insured against  and to t h e  extent  of the amount of insur-
ance. If the defense of sovereign immunity would o t h e r w i s e  be 
app l i cab le  t o  t h e  entity, t h e n  the amount of recovery should be 
limited t o  the amount of recovery against t h e  in surer .  

Scope of Immunity and L i a b i l i t y  

Effect of prior waiver  of immunity. Sec t ion  5 o f  the  bill 
assures that t h e  s t a t u t e  shall no t  be construed to narrow the 
present common law on liability nor to expand the present common 
law on immunity. The s t a t u t e  is n o t  to undo the present law, 
unless otherwise s p e c i f i c a l l y  so stated in the bill. The sec -
tion assures t h a t  the doctrine s h a l l  not  be imposed in those  
cases h e r e  it d i d  not e x i s t  before, u n l e s s  the  bill specifically 
so provides. 

Determination of l i a b i l i t y  when immunity waived. Where 
sovereign imniunity i s  abrogated a s  a defense  under the b i l l ,  t h e  
liability of t h e  publ ic  e n t i t y  s h a l l  be determined i n  the  same 
manner a s  if t h e  pub l i c  entity were a p r i v a t e  person. Public 
entities have a l l  the  de fenses  t o  an a c t i o n  a t  l a w  t h a t  r i v a t e  
persons have, except  t h e  defense  of sovere ign  immunity wRe n  t h a t  
defense i s  abrogated by the  bill (see Section 7) . 

Sovereiqn immunity a s  a defense .  The general r u l e  o f  the  
b i l l  i s  that  sovereign immunity i s  retained, e x c e p t  a s  waived by 
the b i l l  or other provisidns of law. Thus, i f  sovereign immunity 
is n o t  waived by statutory provis ion ,  sovereign immunity s h a l l  be 
available t o  a pub l i c  e n t i t y  a s  a defense  t o  an a c t i o n  f o r  injur-
i es .  This general rule is provided in Section 8 .  

Waiver of  Immunity 

S e c t i o n  6 of the b i l l  provides t h a t  the  defense  o f . s o v e r -  
eign immunity w i l l  not  be ava i lab le  t o  a publ ic  e n t i t y  i n  those  
areas specified. These are the general waiver provis ions  of the 



bill, o t h e r  t han  S e c t i o n  4 which waives sove re ign  immunity when 
i n s u r a n c e  i s  available. I n  all other  cases ,  the de fense  of sov-
ereign immunity a p p l i e s .  Under t h e s e  waiver  p r o v i s i o n s  t h e  l i a -
b i l i t y  of t h e  p u b l i c  e n t i t y  w i l l  be determined a s  i f  t h e  entity 
were a p r i v a t e  person.  

Putornobile a c c i d e n t s .  Immunit i s  waived f o r  an action 
f o r  damages r e s u l t i n g  from t h e  operat1on of a motor v e h i c l e  owned 
o r  l e a s e d  by a p u b l i c  entity. There i s  an excep t ion  f o r  emerqen-.  
cv v e h i c l e s .  

H o s p i t a l s  and j a i l s .  Sovereign immunity i s  n a t  a v a i l a b l e  
a s  a d e f e n s e  t o  i n j u r i e s  a r i s i n g  from t h e  o e r a t i o n  of a hosp i -
t a l  j a i l ,  ---Tio r  a o r  a  danqerous  c o n d i t i o n  e x i s t i n g  t erein. 

Public b u i l d i n q s .  Sovereign immunity i s  no t  a v a i l a b l e  a s  
a d e f e n s e  t o  i n j u r i e s  caused by t h e  danqerous  c o n d i t i o n s  of pub-
l i c  b u i l d i n g s .  

Roads and hiqhways. No p u b l i c  entity can a v a i l  i t s e l f  of 
t h e  d e f e n s e  of immunity with r e s p e c t  t o  i n j u r i e s  a r i s i n g  o u t  of 
t h e  danqerous  c o n d i t i o n  of any ~ a v e dhighway o r  s t r e e t . -  The 
p r e s e n t  r u l e  of l i a b i l i - k v  of  m u n i c i ~ a l i t i e s  i s  extended t o  coun-
t i e s  and t h e  s t a t e .  ~ h e ' d e f e n s eof '  immunity w i l l  remain for 
i n j u r i e s  caused on unpaved r o a d s  and highways. The committee 
concluded t h a t  t h i s  d i s t i n c t i o n  between paved and unpaved roads  
and h ighways  i s  t h e  most reasonable method of c l a s s i f y i n g  them 
f o r  pu rposes  of sovereign immunity waiver .  

P u b l i c  pa rk s .  r e c r e a t i o n a l  f a c i l i t i e s .  e t c .  The defense 
of immunity i s  waived w i t h  r e s p e c t  t o  i n j u r i e s  r e s u l t i n g  from a 
dangerous  c o n d i t i o n  of any p u b l i c  f a c i l i t y  l o c a t e d  i n  p a r k s  and 
r e c r e a t i o n  a r e a s  and main ta ined  by a  p u b l i c  e n t i t y .  A d i s t i n c -
t i o n  i s  made between ( 1 )  i n j u r i e s  caused by neg l igence  i n  t h e  
c o n s t r u c t i o n ,  maintenance,  f a i l u r e  t o  m a i n t a i n ,  e t c .  of a r t i f i -
cial, man-made o b j e c t s  (swing s e t s ,  b u i l d i n g s ,  e t c . )  and (2) i n -
j u r i e s  caused by t h e  n a t u r a l  c o n d i t i o n s  of a park  ( t h e  F l a t  Irons 
i n  Boulder  o r  t h e  Red Rocks west  of ~ e n v e r )  . I n  o t h e r  words, 
o r d i n a r y  neg l igence  i s  s u f f i c i e n t  to impose l i a b i l i t y  f o r  i n j u r -  
i e s  caused by t h e  dangerous  c o n d i t i o n  of  a r t i f i c i a l  o b j e c t s .  For 
i n j u r i e s  caused by n a t u r a l  dangerous c o n d i t i o n s ,  immunity i s  re-
t a i n e d ,  

T h e  committee concluded t h a t  i f  immunity were waived with 
r e s p e c t  t o  i n j u r i e s  caused by t h e  n a t u r a l  c o n d i t i o n  of any unim-
proved p r o p e r t y  t h e  burden and expense of  p u t t i n g  such p rope r ty
i n  a s a f e  c o n d i t i o n  and t h e  expense of de fend ing  c l a i m s  f o r  i n -  
j u r i e s  would probably cause  many p u b l i c  e n t i t i e s  t o  c l o s e  such 
a r e a s  t o  p u b l i c  use .  I t  i s  d e s i r a b l e  t o  pe rmi t  t h e  members of  
t h e  p u b l i c  t o  use p u b l i c  p r o p e r t y  in i t s  n a t u r a l  c o n d i t i o n .  I n  
v iew of t h e  l i m i t e d  funds a v a i l a b l e  f o r  t h e  acquisition and i m -
provement of  p r o p e r t y  f o r  r e c r e a t i o n a l  purposes ,  t h e  committee 
concluded t h a t  i t  i s  no t  unreasonable  t o  expec t  persons  who vol-
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u n t a r i l y  use unimproved property i n  i t s  n a t u r a l  c o n d i t i o n  t o  as-
sume t h e  risk of injuries  a r i s i n g  therefrom. 

Vkter, sewer, t r a s h .  and o t h e r  ~ r o p r i e t a r v  activities. 
Sovereign immunity w i l l  not be a v a i l a b l e  a s  a defense t o  an ac-
tion f o r  injuries"resulting from t h e  o d e r a t i o n  of a c t i v i t i e s  
which a r e  p r o p r i e t a r y  i n  nature ,  or a danqerous  c o n d i t i o n  e x i s t -
ing t h e r e i n .  The l i a b i l i t y  of an e n t i t y  when engaged, i n  t h e s e  
activities will be de te rmined  a s  i f  it were a p r i v a t e  co rpo ra -
t i o n .  These functions include, b u t  a r e  no t  l i m i t e d  t o ,  t h e  f o l -
lowing: w a t e r ,  sewer, trash and waste- d i s p o s a l ,  e l e c t r i c  and gas 
utilities, swimming p o o l s ,  e t c .  

Defense of P u b l i c  Employees 

S e c t i o n  10 of t h e  b i l l  provides  t h a t  a  p u b l i c  e n t i t y  i s  
r e q u i r e d  t o  assume t h e  defense c o s t s  of i t s  employees,  whether  
such d e f e n s e  i s  assumed by t h e  p u b l i c  e n t i t y  o r  n o t ,  when t h e y  
were ac t ing  w i t h i n  the scope of t h e i r  employment and a c l a i m  is 
brought against them f o r  a l l e g e d  injuries. 

The p u b l i c  e n t i t y  i s  a l s o  r e q u i r e d  to pay a l l  judgments 
o r  s e t t l e m e n t s  o f  c l a i m s  a g a i n s t  i t s  p u b l i c  employees i n  c i rcum-
s t a n c e s  where t h e  defense of sovereign immunity i s  waived a s  t o  
the p u b l i c  e n t i t y .  The p u b l i c  e n t i t y ,  however, i s  n o t  required 
t o  pay t h e  judgment where it i s  no t  made a p a r t y  de f endan t  i n  an 
action and i s  n o t  n o t i f i e d  of  t h e  e x i s t e n c e  of the a c t i o n  w i t h i n  
f i f t e e n  d a y s  after t h e  commencement of t h e  a c t i o n .  

A public e n t i t y  h a s  d i s c r e t i o n  a s  t o  whe the r  o r  n o t  it 
w i l l  assume t h e  d e f e n s e  of its p u b l i c  employee. T h i s  i s  neces-
sary i n  o rde r  t o  avo id  a c o n f l i c t  of  interest s i t u a t i o n .  The 
pub l i c  e n t i t y  i s  r e q u i r e d ,  where it i s  made a co-defendant  w i t h  
i t s  p u b l i c  employee, to n o t i f y  such employee whether o r  no t  it 
w i l l  assume his d e f e n s e .  Where t h e  e n t i t y  i s  n o t  made a co-
d e f e n d a n t ,  b u t  i s  n o t i f i e d  of  t h e  e x i s t e n c e  of t h e  a c t i o n  w i t h i n  
f i f t e e n  days after it i s  commenced, i t  a l s o  ha s  t o  n o t i f y  t h e  
employee of i t s  d e c i s i o n .  

I f  t h e  p u b l i c  entity d e c i d e s  t o  de fend  t h e  employee and 
it i s  determined t h a t  t h e  employee was acting w i t h i n  t h e  scope
of his employment, t h e  e n t i t y  w i l l  be l i a b l e  f o r  the judgment. 
If i t  i s  determined by t h e  c o u r t  t h a t ' t h e  employee was a c t i n g  
outside of  t h e  scope of h i s  employment, t h e  employee, s u b j e c t  t o  
an agreement with t h e  e n t i t y ,  i s  r e q u i r e d  t o  re imburse  t h e  e n t i -  
t y  f o r  r e a s o n a b l e  a t t o r n e y ' s  fees. I n  a d d i t i o n ,  t h e  e n t i t y  may 
n o t  compromise or se t t l e  c l a ims  a g a i n s t  i t s  employees u n t i l  i t  
i s  e s t a b l i s h e d  t h a t  sovereign immunity has been waived. 

When t h e  e n t i t y  fails o r  r e f u s e s  t o  de f end ,  i t  w i l l  be 
liable to t h e  employee f o r  r e a sonab l e  d e f e n s e  c o s t s  and/or t h e  
settlement o r  judgment c o s t s  i f  i t  i s  subsequent ly  determined 
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r e s p e c t i v e l y  t h a t  t h e  employee was acting within t h e  scope of 
his employment and the claim arose  o u t  of circumstances wherein 
the defense of sovereign immunity has been waived a s  t o  t h e  pub-
l i c  entity. If the court determines t h a t  t h e  employee was not  
w i t h i n  the scope of employment then the entity is neither liable 
for c o s t s  of defense nor costs of the judgment or settlement. 

E l e c t i o n  of remedies .  Section 11 of  the bill provides
t h a t  any judgment against either a public entity or a p u b l i c  
employee s h a l l  c o n s t i t u t e  a complete bar to any action by the  
c la imant  by reason of t h e  same s u b j e c t  mat ter ,  against the other. 
However, nothing  will prevent the joinder of t h e - p u b l i c  ent i ty  
or p u b l i c  employee of such publ ic  e n t i t y  in t h e  same action. 

Compromise and S e t t l e m e n t  - Payment o f  Judqments - Limitations on 
Sudqments - Authority t o  Obtain Insurance 

Compromise and s e t t l e m e n t .  The administrative o f f i c e r s  
of a public entity are vested witah a u t h o r i t y  to compromise or 
settle claims ( s e e  S e c t i o n  12) .  

Payment of judqments. Pursuant to Section 1 3 ,  a p u b l i c  
entity i s  required to pay any judgment t o  t h e  e x t e n t  funds are 
available i n  the fiscal year-in w h i c h  the judgment becomes f i n a l .  
The judgment may be p a i d  o u t  of any f u n d s  t h a t  are a v a i l a b l e  to 
the entity from (1) a self-insurance reserve fund,  (2) funds that 
are unappropriated f o r  any o t h e r  purpose, and ( 3 )  funds  appropri-
a t ed  for the  current fiscal year for the payment of judgments and . 
not previously encumbered. 

If the judgment cannot b e  paid in full in the f i s ca l  year 
in which it  becomes f i n a l ,  the p u b l i c  entity is required to pay -
the balance of t h e  judgment i n  t h e  ensuing f i s c a l  year by levy-
ing a t a x  s u f f i c i e n t  t o  d i s c h a r g e  the judgment. I n  no event, 
however, should t h e  levy exceed t e n  mills, exclusive of e x l s t i n g  
mill levies. The pub1i.c entity is required to continue to Levy 
such t a x ,  n o t  to exceed ten mills, but in no event less than t e n  
mills if such judgment, will not  be d i s c h a r g e d  by a lesser levy,
u n t i l  the judgment is discharged. 

L i m i t a t i o n s  on judqments. A limitation o n  the amount of 
recovery t h a t  may be had when there i s  l i a b i l i t y  i s  set forth fn 
section-14 of t h e  bill. The s t a t e  or other publ ic  ent i ty  may be 
liable up to the maximum amount set f o r t h  in the section. The 
maximum amounts that may be recovered are, for an injury to one 
person i n  any single occurrence, t h e  sum of $100 000, and for 
an in jury  to two or more persons i n  any s ing leoccurrence .  the 
sum of $3,000,000;excep t  .that in such instance, no person may 
recover in excess of $100,000. 

The only time recovery may be had in an amount whicb'ex-
ceeds these maximum limits is when t h e  public e n t i t y  provides 

x x i i i  



i n s u r a n c e  c o v e r a g e  t o  i n s u r e  i t s e l f  o r  a p u b l i c  employee a g a i n s t  
a l l  o r  any p a r t  o f  i t s  o r  his l i a b i l i t y ,  and the i n s u r a n c e  cov-
e r a g e  i s  i n  an amount i n  e x c e s s  of t h e  maximum l imits  se t  f o r t h .  
I n  this i n s t a n c e ,  r e c o v e r y  may be had i n  an  amount w h i c h  exceeds 
t h e  maximum l i m i t s ,  b u t  t h e  amount o f  r e c o v e r y  s h a l l  not exceed 
t h e  l i m i t a t i o n s  of t h e  i n s u r a n c e  c o v e r a g e .  

I t  i s  e x p r e s s l y  p r o v i d e d  t h a t  t h e  l i m i t a t i o n s  i n  t h e  s e c -
tion s h a l l  n o t  be c o n s t r u e d  t o  p e r m i t  t h e  r e c o v e r y  of  damages i n  
an  amount i n  excess  of  t h e  amounts s p e c i f i e d  i n  t h e  "Wrongful  
Death  S t a t u t e "  f o r  t h e  t y p e s  of  a c t i o n  a u t h o r i z e d  unde r  s a i d  
s t a t u t e .  

The s e c t i o n  a l s o  p r o v i d e s  t h a t  a p u b l i c  e n t i t y  i s  n o t  t o  
be l i a b l e  f o r  p u n i t i v e  o r  exemplary  damages.  

A u t h o r i t y  t o  o b t a i n  i n s u r a n c e .  P u r s u a n t  t o  S e c t i o n s  15 
and 1 6  a - l l  p u b l i c  e n t i t i e s  a r e  e x p r e s s l y  a u t h o r i z e d  t o  i n s u r e  
t h e m s e l v e s  a g a i n s t  l i a b i l i t y .  L i k e w i s e ,  a l 1 , p u b l i c  e n t i t i e s  a r e  
e x p r e s s l y  a u t h o r i z e d  t o  p u r c h a s e  i n s u r a n c e  t o  c o v e r  t h e  l i a b i l -  
i t y  o f  t h e i r  o f f i c e r s ,  a g e n t s ,  and employees  f o r  t o r t s  commit ted 
i n  t h e  scope  of t h e i r  p u b l i c  employment. A l l  p u b l i c  e n t i t i e s ,  
i n  a d d i t i o n  t o  b e i n g  a u t h o r i z e d  t o  i n s u r e  a g a i n s t  any l i a b i l i t y ,  
a r e  a u t h o r i z e d  Lo i n s u r e  a g a i n s t  t h e  e x p e n s e  o f  d e f e n d i n g  c l a ims ,  
w h e t h e r  o r  n o t  l i a b i l i t y  ' e x i s t s  on  s u c h  c l a i m s .  

P u b l i c  e n t i t i e s  may i n s u r e  e i t h e r  by p u r c h a s i n g  commerc ia l  
l i a b i l i t y  i n s u r a n c e  o r  by a d o p t i n g  a  program of  s e l f  - i n s u r a n c e  
t h r o u g h  t h e  e s t a b l i s h m e n t  o f  f i n a n c i a l  reserves ,  o r  by any combi-
n a t i o n  o f  t h e  two methods ,  

P u b l i c  e n t i t i e s  a r e  a u t h o r i z e d  t o  p u r c h a s e  i n s u r a n c e  only 
f rom a n  i n s u r e r  a u t h o r i z e d  t o  do  b u s i n e s s  i n  t h i s  s t a t e  and 
deemed by t h e  s t a t e  p u r c h a s i n g  a g e n t ,  o r  t h e  a p p r o p r i a t e  g o v e r n -  
i n g  body of  t h e  p u b l i c  e n t i t y ,  t o  be r e s p o n s i b l e  and f i n a n c i a l l y  
sound c o n s i d e r i n g  t h e  e x t e n t  of t h e  c o v e r a g e  r e q u i r e d .  

The commit tee  d o e s  n o t  recommend a t  t h i s  t i m e  t h a t  a l l  
p u b l i c  e n t i t i e s ,  o t h e r  t h a n  t h e  s t a t e ,  be r e q u i r e d  t o  p r o v i d e  i n -  
s u r a n c e  c o v e r i n g  their l i a b i l i t y  o r  t h e  l i a b i l i t y  o f  t h e i r  o f f i -  
c e r s ,  a g e n t s ,  and employees .  The s t a t e ,  however,  i s  r e q u i r e d  t o  
p rov ide  i n s u r a n c e .  

O t h e r  ~ r o v i s i o n s  

N o t i c e  - f i l i n q  of c l a i m s .  Under  S e c t i o n  9 o f  t h e  b i l l ,  
any  p e r s o n  c l a i m i n g  t o - h a v e  s u f f e r e d  a n  i n j u r y  by a p u b l i c  e n t i -
ty o r  an employee t h e r e o f  i s  r e q u i r e d  t o  f i l e  a w r i t t e n  n o t i c e  
w i t h  t h e  e n t i t y  w i t h i n  s i x  months a f t e r  t h e  d a t e  t h e  i n j u r y  i s  
known o r  s h o u l d  have been known by t h e  e x e r c i s e  o f  r e a sonab l e  
d i l i g e n c e .  A c la im f o r  an  i n j u r y  i s  c o n s i d e r e d  t o  a c c r u e  on t h e  
d a t e  t h e  i n j u r y  i s  known o r  shou ld  h a v e  been known by the e x e r -
c i s e  of r e a s o n a b l e  d i l i g e n c e .  
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The n o t i c e  i s  to be presented  to the  a t t o r n e y  general when 
t h e  c la im i s  a g a i n s t  the state or an employee t h e r e o f .  When the  
c la im i s  a g a i n s t  any other p u b l i c  e n t i t y  or an employee thereof, 
t h e  n o t i c e  i s  t o  be p r e s e n t e d  t o  t h e  governing body of the  pub l i c  
e n t i t y  or t h e  a t t o r n e y  r e p r e s e n t i n g  the p u b l i c  e n t i t y .  

Execution and attachment not t o  issue. Nei ther  execution 
nor attachment i s  t o  issue against a ~ u x e n t i t ~i n  any a c t i o n  
or proceeding initiated under the p r o v i s i o n s  o f  t h e  b i l l  (see
S e c t i o n  1 7 ) .  

Statute o f  l imi ta t ions .  There i s  a two-year s t a t u t e  of 
l i m i t a t i o n s  with respect  t o  t o r t  actions brought pu'rsuant to t h e  
provisions of the b i l l ,  An act ion based on  t o r t  i s  t o  be com-
menced w i t h i n  two years a f t e r  the a c c r u a l  of such a c t i o n ,  or  be 
forever barred (see S e c t i o n  9 ( 6 )  o f  the bill). 
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Recommended Bill to Provide For 
- .. Governmental Immunity and L i a b i l i t y  

in Colorado 

A BILL FOR AN ACT 

RELATING TO THE IMMUNITY OF THE STATE, ITS AGENCIES AND POLI-

TICAL SUBDIVISIONS, FROM ACTIONS AT LAW; PROVIDING EXCEP-

TIONS THERETO, FOR THE PAYMENT OF CLAIMS AND JUDGMENTS, 

AND FOR THE PURCHASE OF LIABILITY INSURANCE. 

Be it enacted &, t h e  General Assembly of the S t a t e  of Colorado: 

SECTION I .  Short t i t l e .  This a c t  s h a l l  be known and may 

be cited as t h e  "Colorado Governmental Immunity A c t " .  

SECTION 2. D e c l a r a t i o n  of policy. It i s  recognized by 

the general assembly t h a t  the  d o c t r i n e  of sovereign immunity, 

whereunder t h e  s t a t e  and its p o l i t i c a l  subdivisions are often 

immune from s u i t  for  wrongs suffered by private persons, is, 

i n  some instances, an inequi table  doctrine; however, the gen-

eral assembly i s  cognizant  of the  f a c t  t h a t  t h e  s t a t e  and its 

p o l i t i c a l  subd iv i s ions  are required t o  perform certain services 

and functions, which cannot be performed by private persons o r  

corporations, and, theref o r e ,  t h e  s t a t e  and its political sub-

divisions should n o t  be l i a b l e  for t h e i r  wrongs in the same 

manner as pr iva te  persons and corporations. 

SECTION 3. D e f i n i t i o n s .  (1 )  As used in t h i s  a c t ,  un-

less the context  otherwise indicates :  

(2) *Public e n t i t y w  means the s t a t e ,  county, c i t y  and 
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county, incorporated town, school district, special improve-

ment d i c t r i c t ,  and every other kind of district, agency, in-

s t rumenta l i ty ,  o r  p o l i t i c a l  eubdivision of the s t a t e  organized 

pursuant  t o  law. 

(3) wPublic employeew means an off i c e s ,  employee, serv-

ant  of the public  e n t i t y ,  whether o r  no t  compenoated, elected, 

or appointed, but does no t  include an independent c o n t r a c t o r .  

(4) " In ju ryw means death, injury t o  a person, damage t o  

o r  loss o f  proper ty ,  of whatsoever kind,  and which would be 

actionable i f  i n f l i c t e d  by a p r i v a t e  person. 

(5 )  ( a )  "Dangerous cond i t ionH means t h e  phys ica l  condi-

t i o n  of any publ ic  bui lding,  pub l i c  hosp i t a l ,  J a i l ,  pub l i c  

highway, road o r  s t r e e t ,  publ ic  f a c i l i t y  l o c a t e d  i n  any park 

o r  r e c r e a t i o n  area maintained by a pub l i c  ent i ty ,  o r  publ ic  

water, gas, e a n i t a t i o n ,  e l e c t r i c a l ,  power, or swimming f a c i l i -

t y ,  where t h e  phys ica l  cond i t ion  of such f a c i l i t i e s  o r  the  use 

thereof  constitute a r i s k .  known t o  e x i a t  o r  which i n  t h e  ex-

ercise of reasonable care should have been known, t o  t h e  h e a l t h  

o r  safety of t h e  pub l i c  and which c o n d i t i o n  is  proximately 

caused by t h e  n e g l i g e n t  a c t  o r  omiss ion  of t h e  publ ic  e n t i t y  

i n  constructing o r  maintaining such f a c i l i t y .  For t h e  purposes 

of t h i s  paragraph (5) ( a ) ,  a dangerous cond i t ion  should have 

been known i f  i t  is  e s t a b l i s h e d  t h a t  t h e  condi t ion  had existed 

for such a period of time and was of such an obvious nature 

t h a t ,  i n  t h e  exercise of due c a r e ,  such cond i t ion  and i t s  

dangerous c h a r a c t e r  should  have been discovered. 

(b )  A dangerous condi t ion  s h a l l  no t  e x i s t  where t h e  

design of any f a c i l i t y  set f o r t h  i n  paragraph ( a )  of t h i s  sub- 
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sect ion is inadequate in relation t o  its present use. 

( 6 )  ( a )  "Operationo means the  a c t  or omi.ssion of a pub-

Ilc e n t i t y  or publ ic  employee i n  the exercise and performance 

of the powers, duties, and f u n c t i o n s  vested i n  them by law 

with respect  t o  the purposes o f  any publ ic  h o s p i t a l .  j a i l ,  pub-

lic water ,  gas, sanitation, power or swimming f a c i l i t y .  

(b) (i) The term operat ion s h a l l  not be construed t o  i n -

c lude:  A f a i l u r e  to exerc ise  or perform any powers, d u t i e s ,  or 

functions n o t  vested by law in a public entity or employee with 

r e s p e c t  t o  t h e  purposes of any p u b l i c  facility set f o r t h  in 

paragraph ( a )  of t h i s  s u b s e c t i o n ;  o r  

(ii) A negligent or inadequate i n s p e c t i o n ,  or a f a i l u r e  

to make an inspection, of any property,  except property owned 

or leased by the public entity, t o  determine whether such prop-

erty consitutes a hazard t o  the h e a l t h  or safety of t h e  public. 

SECTION 4.  Availability of insurance  - effect .  (I) Not-

withs tanding  any provision of law or of this a c t  t o  t h e  con-

trary, if a p u b l i c  entity provides insurance coverage t o  i n -

sure i tse l f  against l i a b i l i t y  f o r  any i n j u r y ,  or to insure any 

o f  its employees against his liability for any in jury  r e s u l t -  

ing from an act or  o m i s s i o n  by buch employee acting w i t h i n  t h e  

scope of  h i s  employment, then  such public entity shall be 

deemed to have waived the defense of sovereign immunity in any 

action for damages f o r  any such injury insured a g a i n s t  subject 

t o  the provisions of subsection ( 2 )  of this s e c t i o n .  

(2) If the defense o f  sovereign immunity would be avail-

able  t o  a p u b l i c  entity except f o r  t h e  p r o v i s i o n s  of subsec-

tion (1) of t h i s  section, then  damages shall not be recover-
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1 	able in excess of t h e  amount of the insurance coverage, and 

s h a l l  be recovered from the  in surer  only.  The insurer  shalk 

not be named as  a party defendant. 

SECTION 5 .  Prior waiver of immunitv - effect.  The pro-

vis ions of this a c t  s h a l l  not be construed t o  make ava i lab le  

the defense of sovereign immunity where such de fense  was not 

a v a i l a b l e  prior t o  the effective date  of t h i s  a c t .  

SECTION 6 .  Immunity waived. (1) (a ) Sovereign immunity 

s h a l l  not be asserted by a public e n t i t y  a s  a defense in an 

a c t i o n  for  damages for i n j u r i e s  resulting from: 

(b )  The operation by a pub l i c  employee of a motor ve-

12 h i c l e  owned or l e a s e d  by such publ ic  en t i ty ,  except emergency 

13 vehicles  operating wi th in  the prov i s i ons  of s e c t i o n  13-5-4 (2)  

14 and (3). C . R . S .  1963, as amended; 

15 ( c )  The operation of any public  h o s p i t a l  or j a i l  by such 

16 public  e n t i t y ,  or  a dangerous c o n d i t i o n  e x i s t i n g  therein; 

17 ( d )  A dangerous condition of any publ ic  building; 

18 ( e )  A dangerous cond i t i on  o f  any highway, road, or street 

19 w i t h i n  the  corporate limits of any munic ipa l i ty ,  or of any 

20 highway which i s  a part of the federal interstate highway sys-

21 tem, t h e  f e d e r a l  primary-highway system, and any paved highway 

22 which i s  a part  of t h e  federal secondary highway system or any 

23 paved highway which is a part of t h e  sta te  highway system. 

24 ( f )  A dangerous condition of any publ ic  f a c i l i t y ,  except 

25 roads and highways, located i n  parks o r  recreation a r e a s  and 

26 maintained by such publ ic  entity; but, noth ing  in t h i s  para-

27 graph ( f )  s h a l l  be construed t o  prevent a public entity from 

28 a s s e r t i n g  t h e  defense of sovereign immunity t o  an injury . 
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caused by t h e  natural condi t ion  of any unimproved property,  

whether o r  no t  such property i s  loca ted  in a park o r  recrea-

tion area; 

(9)  The operation of any pub l i c  w a t e r  f a c i l i t y ,  gas fa -

cility, sanitation f a c i l i t y ,  e l e c t r i c a l  f a c i l i t y ,  power f a c i l -

ity, o r  swimming f a c i l i t y  by such pub l i c  e n t i t y ,  o r  a dangerous 

c o n d i t i o n  existing therein. 

SECTION 7. Determination of liability. Where sovereign 

immunity i s  abrogated a s  a defense under s e c t i o n  6 of this a c t ,  

liability of t h e  public e n t i t y  s h a l l  be determined i n  the same 

manner a s  i f  t h e  public entity were a p r i v a t e  person. 

SECTION 8. Sovereisn immunity remains a defense - when. 

Except as  provided i n  s e c t i o n s  4 through 6 of t h i s  a c t ,  or 

other provision of law, s o v e r e i g n  immunity s h a l l  be a v a i l a b l e  

t o  a p u b l i c  entity a s  a defense t o  an a c t i o n  f o r  in ju ry .  

SECTION 9,  Notice required - con ten t s  - t o  whom caiven -
l i m i t a t i o n s .  (1) Any person claiming t o  have s u f f e r e d  an in-

jury by a p u b l i c  e n t i t y  o r  an employee thereof shall file a 

written n o t i c e  a s  provided i n  this s e c t i o n  within s i x  months 

a f t e r  t h e  date t h e  i n j u r y  is known o r  should have been known 

by the exercise of reasonable d i l i g e n c e .  

(2)  ( a )  The n o t i c e  shall conta in  t h e  following: 

(b )  The name and address of t h e  c la imant ,  and the name 

and address  of h i s  attorney, i f  any; 

( c )  A concise statement of t h e  basis of the  c la im,  in-

cluding t h e  date ,  time, place ,  and circumstances of t h e  act ,  

omission, o r  event. complained o f ;  

( d )  The name and address of any publ ic  employee in-
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1 volved, i f  known; 

2 ( a )  A concise statement of the  nature and the  extent  of 

3 the injury claimed ' t o  have been suffered; 

4 ( f )  A statement of t h e  amount of monetary damages t h a t  is 

being requested. 

(3) If t h e  claim is aga ins t  the s t a t e  or an employee 

thereof, the  notice s h a l l  be presented t o  the attorney genera l .  

If the claim is a g a i n s t  any other public  e n t i t y  or an employee 

thereof, t h e  not ice  s h a l l  be presented t o  the governing body of 

the publ ic  e n t i t y  or the attorney represent ing  t h e  publ ic  en-

t i t y .  

(4)  When the  c l a i m  1s one for  death by wrongful a c t  o r  

omission, t h e  not ice  may be presented by t h e  personal  represent-

at ive,  surviving spouse, or next of kin, of the  deceased.  

( 5 )  For the purpose of this a c t ,  a c la im for injury s h a l l  

be considered t o  accrue on the date  t h a t  t h e  injury i s  known or 

should have been known by the e x e r c i s e  o f  reasonable  d i l i g e n c e .  

( 6 )  Any a c t i o n  based upon t o r t  shall be commenced within 

two years after t h e  accrual of such a c t i o n ,  or it s h a l l  be for-

ever barred. 

SECTION 10. Defense o f  p u b l i c  e m ~ l o v e e s- ~ a w n e n tof 

judaments or settlements aaainst ~ u b l i cem~loveer. (1)  ( a )  A 

p u b l i c  ent i ty  s h a l l  be l i a b l e  f o r :  

(b) The costs  of the defense of any of i ts  publ ic  em-

ployees ,  whether such defence i s  assumed by t h e  publ ic  entity 

o r  not ,  where t h e  c la im against t h e  public employee arises out  

of i n j u r i e s  sustained from an act or  omission of such employee 

occurring during t h e  performance of h i s  d u t i e s  and wi th in  the 
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1 scope of  h i s  employment; and 

2 ( c )  The payment of all judgments and se t t l emen t s  of 

3 c la ims  aga inst  G U C ~employee, except where t h e  defenee of sov-

4 e r e i g n  immunity is ava i lab le  t o  t h e  pub l i c  e n t i t y .  

5 (2 )  The provisions of subsec t ion  ( 1 )  of t h i s  s e c t i o n  

6 shall n o t  apply where a p u b l i c  e n t i t y  i s  n o t  made a p a r t y  de-

7 fendan t  i n  an  a c t i o n  and such pub l i c  e n t i t y  i s  n o t  n o t i f i e d  of 

8 t h e  e x i s t e n c e  of such action i n  w r i t i n g  wi th in  f i f t e e n  days 

9 a f t e r  t h e  commencement of such  a c t i o n .  

10 (3) ( a )  It s h a l l  be wi th in  the d i s c r e t i o n  of the p u b l i c  

11 e n t i t y  whether it s h a l l  assume t h e  defense of i ts  pub l i c  e m -

12 ployee,  o r  does no t  assume his d e f e n s e .  

13 ( b )  (i) I n  t h e  event t h a t  t h e  p u b l i c  e n t i t y  elects t o  

14  assume t h e  d e f e n s e  of i ts  public employee, such defense s h a l l  

15 be assunled subject  t o  an  agreement between t h e  p u b l i c  e n t i t y  

16 and t h e  publ ic  employee: 

17 (ii) That such pub l i c  employee s h a l l  reimburse t h e  pub-

18 l i c  e n t i t y  f o r  reasonable a t t o r n e y ' s  fees i n  the event  t h a t  

1 9  t h e  court determines t h a t  t h e  injuries d i d  no t  arise o u t  of an  

20 a c t  o r  omiss ion of  such employee occur r ing  du r ing  t h e  perform-

2 1  ance of his d u t i e s  and within t h e  scope of his employment; and 

22 (iii) That t h e  pub l i c  entity s h a l l  n o t  compromise o r  

23 set t le  the claim unless and until it i s  e s t a b l i s h e d  t h a t  t h e  

24 d e f e n s e  of sovereign immunity i s  n o t  a v a i l a b l e  t o  t h e  pub l i c  

25 entity. 

26 ( c )  (i) In  t h e  e v e n t  that t h e  p u b l i c  e n t i t y  e l e c t s  no t  

27 t o  assume t h e  defense of i t s  public employee, and t h e  c o u r t  

28 determines : 

29 
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1 (3.5) That the i n j u r i e s  arose out of an a c t  or omission 

2 o f  such employee during t h e  performance of h i s  dut i e s  and with-

3 i n  the scope of his employment, the public e n t i t y  s h a l l  be 

4 l i a b l e  t o  such publ ic  employee for his raaaonable attorr4eyts 

5 fees in prosecuting his own defense  and, where app l i cab le ,  i n  

6 bringing an action to establish t h a t  the injuries arose out of 

7 an a c t  or omission of such employee during the performance o f  

8 his d u t i e s  and within the scope of his employment; and 

9 (iii) That t h e  defense of sovereign immunity is or would 

10 have been a v a i l a b l e  t o  the public entity,  t h e  publ ic  e n t i t y  

11 shall be l i a b l e  t o  the publ ic  employee for any judgment or set-

12 tlement against  such publ ic  employee. 

13 ( 4 )  Where the  publ ic  entity i s  made a co-defendant with 

14 its publ ic  employee, it sha14 notify such employee in wri t ing  

15 w i t h i n  fifteen days after the commencement of such action 

16 whether it will assume the defense of such employee, and where 

17 the public entity is not made a co-defendant, within ten days 

18 after r e c e i v i n g  w r i t t e n  notice of t h e  e x i s t e n c e  of such a c t i o n ,  

19 but  in no event ,  later than eighteen days after the commence-

20 ment of such a c t i o n .  

SECTION 11. Judsment a a a i n s t  public e n t i t y  or publ ic  em-

ployee - effect .  (1) Any judgment a g a i n s t  a publ ic  e n t i t y  

s h a l l  const i tu te  a complete bar t o  any act ion  by the cla imant  

by reason of t h e  same subject matter,  against any public em-

ployee whose a c t  or omission gave rise t o  the  c la im.  

(2)  Any judgment against any public employee whose a c t  

or omission gave rise t o  t h e  claim s h a l l  c o n s t i t u t e  a complete 

bar  t o  any ac t ion  by the claimant by reasoh of the  same sub-
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j e c t  matter, against  a public ent i ty .  

(3) Nothing con ta ined  i n  t h e  p r o v i s i o n s  of t h i s  eection 

shall be construed a s  preventing the  j o i n d e r  of any p u b l i c  

e n t i t y  or  employee o f  such public e n t i t y  i n  the same a c t i o n .  

SECTION 12. Compromise of claims - s e t t l e m e n t  of act ion* .  

(1) A claim against the s t a t e  may be compromised o r  s e t t l e d  

for and on behalf of t h e  s t a t e  by the at torney  g e n e r a l ,  with 

t h e  concurrence of t h e  head of t h e  a f f e c t e d  depar tment ,  agency, 

board, commission, i n s t i t u t i o n ,  h o s p i t a l ,  c o l l e g e ,  u n i v e r s i t y ,  

or o t h e r  instrumentality thereof. 

(2 )  Claims a g a i n s t  public e n t i t i e s ,  o t h e r  t h a n  t h e  s t a t e ,  

may be compromised o r  s e t t l e d  by the governing body of t h e  

13 publ i c  e n t i t y  o r  i n  such manner a s  t h e  governing body may des -

14 ignate .  

15 SECTION 13. Payment of judqments. ( 1 )  A p u b l i c  e n t i t y  

o r  d e s i g n a t e d  insurer s h a l l  pay any compromise, s e t t l e m e n t  o r  

final judgment i n  the manner provided i n  this s e c t i o n ,  and an 

a c t i o n  pursuant t o  r u l e  106 of Colorado r u l e s  of civil proce-

dure shall be an a p p r o p r i a t e  remedy t o  compel a p u b l i c  entity 

t o  perform a n  ac t  required under t h i s  section. 

(2) ( a )  The s t a t e  and t h e  governing body of any other 

public entity shall pay, to t h e  ex ten t  funds a r e  a v a i l a b l e  i n  

the f i s c a l  yea r  i n  which it becomes final, any judgment out of 

any funds  t o  t h e  credit of t h e  p u b l i c  entity t h a t  are ava i l -

able from any or all of the following: 

( b )  A s e l f - i n s u r a n c e  r e s e r v e  fund;  

( c )  Funds t h a t  a r e  unappropr ia ted  for any other purpose 

u n l e s s  the use of such f u n d s  i s  r e s t r i c t e d  by law o r  contract 
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t o  	other purposes; 

(d )  Appropriated f o r  t h e  current f i s c a l  year for t h e  pay-

ment of such judgments and n o t  p rev ious ly  encumbered. 

(3) If a public  e n t i t y  i s  unable t o  pay a judgment during 

t h e  fiscal year i n  which it becomes f i n a l  because of l a c k  of 

a v a i l a b l e  funds, the p u b l i c  e n t i t y  s h a l l  l e v y  a t a x ,  i n  a 

s e p a r a t e  item t o  c o v e r  such judgment, s u f f i c i e n t  t o  d i s c h a r g e  

such judgment i n  t h e  next f i scal  year; but i n  no even t  s h a l l  

such levy exceed t e n  m i l l s ,  e x c l u s i v e  of existing m i l l  l e v i e s .  

The e n t i t y  shall continue t o  l e v y  such t a x ,  no t  to ex-

ceed t e n  m i l l s ,  e x c l u s i v e  of e x i s t i n g  m i l l  l e v i e s ,  but in no 

event less t han  t e n  m i l l s  i f  such judgment w i l l  n o t  be dis-

13 	charged by a lesser levy,  u n t i l  such judgment i s  discharged.  

1 4  SECTION 14. L i m i t a t i o n s  on judqrnents. (1) ( a )  The maxi-

15 mum amount t h a t  may be recovered under this act s h a l l  be: 

16 (b) For any injury t o  one person i n  any s i n g l e  occur rence ,  

17 	the sum of $100,000.00; 

18 	 ( c )  For an injury t o  two o r  more persons  i n  any s i n g l e  

occurrence, the sum of $3,000,000.00; except  t h a t  i n  such in-

s t a n c e ,  no person may recover i n  excess of $100,000.00. 

(2)  Notwiths tanding the p r o v i s i o n s  of subsec t ion  ( 1 )  of 

this s e c t i o n ,  i f  a public entity prov ides  insurance  coverage t o  

insure i tself  against a l l  o r  any p a r t  of its l i a b i l i t y  f o r  any 

injury, o r  t o  i n s u r e  a publ ic  employee a c t i n g  within t h e  scope 

of h i s  employment a g a i n s t  a l l  o r  any par t  of h i s  l i a b i l i t y  for 

injury, and t h e  insurance coverage i s  i n  an amount i n  exces s  

of t h e  limits s p e c i f i e d  i n  subsec t ion  ( 1 )  of this s e c t i o n ,  

t h e n  recovery may be had i n  an amount n o t  t o  exceed the l i m b  
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IL t a t i o n s  o f  insurance coverage. 


2 (3) Nothing i n  this section s h a l l  be conetrued t o  permit 


3 the recovery of damages for types  of a c t i o n s  authorized under 


4 article 1 of chapter  41, C.R.S. 1963 as amended, i n  an amount 


5 i n  excess o f  t h e  amounts s p e c i f i e d  i n  said a r t i c l e .  


6 (4 )  A publ ic  e n t i t y  shall not  be l i a b l e  for punitive or 


7 exemplary damages under this a c t .  


8 SECTION 15. Authority for publ ic  e n t i t i e s  other than t h e  


9 s t a t e  t o  obta.in insurance .  ( 1 )  ( a )  A pub l i c  e n t i t y ,  o t h e r  


10 than the s t a t e ,  either by i tse l f  o r  in conjunct ion with any one 

11 o r  more publ ic  e n t i t i e s  may: 

12 (b) Insure against a l l  or any p a r t  of i t s  liability for 

13 an injury for which it might be l i a b l e  under this act;  

14 ( c )  Insure any public employee a c t i n g  wi th in  the  scope 

15 of his employment against a l l  o r  any part  of his l i a b i l i t y  f o r  

an in jury  for which he might be l i a b l e  under t h i s  act;  

( d )  Insure a g a i n s t  the expense of defending a c l a i m  

a g a i n s t  the  p u b l i c  entity or i ts  employees, whether or  n o t  li-

ability exists on such c l a i m .  

(2) ( a )  The insurance a u t h o r i z e d  by subsection (1) of 

t h i s  section may be provided by: 

(b) Self- insurance,  which may be funded by appropria-

tions t o  e s t a b l i s h  or maintain reserves for s e l f - i n s u r a n c e  

purposes ; 

( c )  An insurance company authorized t o  do bus iness  i n  

t h i s  s t a t e  and deemed by the s t a t e  purchasing agent ,  or the 

appropr ia te  governing body of t h e  governmental s u b d i v i s i o n ,  to 

be responsible and f i n a n c i a l l y  sound cons ider ing  t h e  extent of 
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the coverage required; 

(d)  A combination of the mothode o f  obtaining inourance 

authorized i n  paragraphs (b) and ( c )  of t h i s  subsection. 

(3) A public ent i ty ,  other than the s t a t e ,  may e s t a b l i s h  

and maintain an insurance reserve fund for se l f - in surance  pur-

poses, and may include i n  the  annual t a x  levy  o f  the public 

entity such amounts as are determined by i ts  governing body t o  

be necessary for the uses and purposes of  the insurance re-

serve fund, not to exceed ten mills. In t h e  event that a pub-

10 lic ent i ty  has no annual t a x  levy, it may appropriate from any 

11 unexpendod balance i n  the  general fund such amounts a s  t h e  

12 governing body shall deem necessary for  the purposes and uses 

of the insurance reserve fund. The fund established pursuant 

t o  this subsection ( 3 )  s h a l l  be kept separate and apart from 

a l l  other funds. and shall. be used only for t h e  payment of 

claims against t h e  public  ent i ty  which have been settled or 

compromised or judgments rendered a g a i n s t  the publ ic  e n t i t y  

for i n j u r y  under t h e  provis ions  of this act .  

SECTION 16. State  remired t o  obta in  insurance. (1)  ( a )  

The s t a t e  s h a l l  obtain insurance t o :  

(b) Insure i t se l f  against a l l  o r  any part of any l i a b i l -

ity for an injury  for  which it might be liable under this act; 

( c )  Insure any of i t 6  public employees act ing within 

t h e  scope of t h e i r  employment a g a i n s t  all or any part of his 

25 l i a b i l i t y  for  in jury  for  which he might be liable under this 

26 ac t ;  

27 ( d )  Insure aga ins t  the expense of defending a claim 

28 against  the  s t a t e  or i t s  publ ic  employees, whether l i a b i l i t y  
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1 	exists on such c la im.  

2 ( 2 )  ( a )  The i n su rance  r equ i r ed  under subsec t ion  (1) of  

3 t h i s  s e c t i o n  may be provided by: 

4 (b )  Se l f - i n su rance ,  which may be funded by appropria-

5 	 tions t o  e s t a b l i s h  o r  main ta in  reserves f o r  s e l f - i n s u r a n c e  

purposes ; 

( c )  An insu rance  company a u t h o r i z e d  t o  do business i n  

t h i s  s t a t e  and deemed by t h e  s t a t e  purchasing agent, o r  t h e  ap-

p r o p r i a t e  governing body of t h e  governmental subd iv i s ion ,  t o  

be responsible and f i n a n c i a l l y  sound cons ide r ing  the e x t e n t  of 

the coverage r e q u i r e d ;  

( d )  A combination of the methods of ob t a in ing  in su rance  

a u t h o r i z e d  i n  paragraphs  (b) and ( c )  of t h i s  subsec t ion .  

SECTION 17. Execut ion and a t tachment  n o t  t o  i s s u e .  

N e i t h e r  execut ion  nor a t tachment  s h a l l  i s s u e  a g a i n s t  a p u b l i c  

e n t i t y  i n  any a c t i o n  o r  proceeding i n i t i a t e d  under t h e  prov i -  

s i o n s  of t h i s  a c t ,  

SECTION 18. 3-3-1 (18). Colorado Revised S t a t u t e s  1963, 

is REPEALD AND RE-ENACTED, WITH AMENDMENTS, t o  read:  

3-3-1. Div i s ion  of accounts  and c o n t r o l  - c o n t r o l l e r ,  

(18) To issue war ran t s  for the payment of c la ims  a g a i n s t  t h e  

s t a t e ;  

SECTION 19, 24-4-2 and 24-4-3, Colorado Revised S t a t u t e s  

1963,  a r e  amended t o  read :  

24-4-2. Evacuation drill - d i s t r i c t  l i a b i l i t y .  In  t h e  

event t h a t  s a i d  school  d i s t r i c t  and t h e  r e s p e c t i v e  l o c a l  civil 

de fense  agency o r  authorities desire t o  perform an  evacua t ion  

drill f o r  any o r  a l l  school b u i l d i n g s ,  t h e  board o f  educa t ion  
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of f a  i d  school d i s t r i c t  and its officers,  employees and agents 

part ic ipat ing  t h e r e i n  s h a l l  be relieved of a l l  l i a b i l i t y ,  EX-

CEPT AS OTHWWISE PROVIDED BY THE "COLORADO GOVERNMENTAL ZM-

MUNITY ACTw, w i t h  regard to the accidental injury o f  any pupi l  

during school hours from the  time t h a t  the pupi l  leaves the 

school building u n t i l  his return to the bui ld ing  a t  t h e  conclu-

sion o f  t h e  evacuation d r i l l ,  

24-4-3. Buses used .  For drill or other evacuation pur-

poses as described i n  this a r t i c l e ,  buses and such other modes 

of transport  a s  are operated by the respective school district 

for t h e  transportation of p u p i l s  may be operated  by t h e  d i s -
b 

tr ic t  outside the boundaries  of t h e  district. witheub-&&abli-

&~yt-~e~wi~ks%andi~g-a~y-e~ker-ataCuCe-ke-Lke-sentraryt 

SECTION 20. 29-6-4 (1),' Colorado Revised S t a t u t e s  1963, 

is amended t o  read: 

29-6-4. Remedy f o r  i n j u r v  by a district. (1) In case 

any person or pub l i c  corporat ion ,  w i t h i n  or without any dis-

trict organized under t h i s  chapter,  may be in jur ious ly  affected 

with respect t o  property rights in any manner whatsoever by 

any a c t  performed by any o f f i c i a l  or a g e n t  of such d i s t r i c t ,  

or by the execution, maintenance or  o p e r a t i o n  of the o f f i c i a l  

p l a n ,  and EXCEPT AS OTHERWISE PROVIDED IN THE wCOLORADO GOVERN-

MENTAL IMMUNITY ACT" AND i n  case no other method of relief is 

offered under this chapter ,  t h e  remedy shall be as follows: 

SECTION 21. 36-2-4 (1 )  and 36-2-10 (I), Colorado Revised 

S t a t u t e s  1963, are amended to read: 

36-2-4. Judqment a q a i n s t  a county. how paid - t a x  levy. 

(1) When a judgment shall be given and rendered a g a i n s t  a 



county of this s t a t e  in the name of its board of county corn-


missiorrers, or  against any county officer, i n  an action prose-


cuted by or a g a i n s t  him i n  his o f f i c i a l  capac i ty ,  or name of 


office, when the judgment i s  for money, and is a lawful county  


charge, no e x e c u t i o n  shall issue thereon ,  but t h e  same may be 


paid by the levy of a t a x  upon the taxable property of s a i d  


county,  and when t h e  t a x  s h a l l  be collected by the county 


treasurer, i t  s h a l l  be p a i d  over, a s  f a s t  a s  collected by him, 


t o  the judgment creditor, or his or her a s s i g n s ,  upon t h e  ex-


ecution and del ivery  of proper voucher therefor; but noth ing  


11 contained in t h i s  s e c t i o n  shall operate t o  prevent the county 

12 commissioners from paying a&&-er-any-part-e6 any such judgment 

13 by a warrant, drawn by them upon t h e  ordinary county fund i n  

14 the county treasury. prevQded7-tkaC-Cko THE power hereby con-

15 ferred t o  pay such judgment by a s p e c i a l  levy of such t a x ,  

16 shall be h e l d  t o  be in addition t o  the t a x i n g  power g i v e n  and 

17 granted t o  such board, t o  levy t a x e s  for  other county purposes. 

18 buC-Lke THE board of county  commissioners s h a l l  levy under this 

19 l a w  em&y such t a x e s  a s  Ckey- in-Ckeir -dLssset ie~-1~~~y~detm-expe-

20 d~e~C-er-~eeesaary;-a~d-a~&-ta~ee-&evied-by-a~CkeriCy-ef-Ckia 


21 a e e t & e ~ - s k a ~ & - ~ e ~ - e x e e e d - e ~ e - a ~ d - e n e k a ~ ~ - p e ~ - e e ~ ~ ~ m - e n - ~ h e - d e & - 


22 &ar-e~-aseee~cd-greper~y-Zer-e~y-ene-~isee&-year;-srrd~-previded~ 


23 E~rQkerr-tkat-~kc-pewcrs-herei~-give~-Ce-Cke-beard-el-eetrrrty 


24 e~~~m~~~&~~e~e-ska&~-~e%-bc-eerrskrt~ed-ae-requ&r&~g-aeid-beard-Ce 

25 &evy-a~y-epea4a&-~ax-Ca-pay-a~y-~udgme~C-~n&esa-1n-iCs-d&sere-


26 t i err- tkc-ea id-bea~d-sha4~-se-dehermi lre~SHALL BE SUFFICIENT TO 

27 DISCHARGE SUCH JUDGMENT IN THE NUCT FISCAL YEAR; BUT IN NO 

28 EVENT SHALL SUCH L E W  EXCEED TEN MILLS, EXCLUSIVE OF MILL LEVIES 
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1 FOR OTHER CWNTY PURPOSES. THE BOARD OF COUNTY COMMISSIONERS 

2 SHALL C W I M U E  TO LEVY SUCH TAXES, NOT TO EXCEED TEN MILLS, 

3 EXCLUSIVE OF MILL LEVIES FOR OTHER COUNTY PURPOSES, BUT IN NO 

4 EVENT LESS THAN TEN MILLS IF SUCH JUDGMENT WILL NOT BE DIS-

5 CHARGED BY A LESSER LEVY, UNTIL SUCH JUDGh4ENT IS DISCIMRGED. 

6 36-2-10, Claim6 presented t o  board, when - how paid.  

7 (1) ANYAbl-e%e&~lo-e~d-dema~da CLAIM OR DEMAND he ld  by any 

8 person aga ins t  a county skaM MAY be presented f o r  a u d i t  and 

9 allowance t o  t h e  board o f  county commissioners o f  the  proper 

10 county, i n  due fo rm of law, begore-e~-aeCbe~-i~-any-ae~~C-eha&& 

11 be-mainbai~ab&e-Ckeree~~ when allowed, s h a l l  beand all cla ims,  

12 paid by a county warrant, or order ,  drawn by s a i d  board on t h e  

13 county  treasury, upon the  proper fund i n  the  t r e a s u r y ,  for t h e  

14 amount of such claim. Such warrant or order s h a l l  be s igned  

15 by the chairman of t h e  board, permanent or temporary, a t t e s t e d  

16 by t h e  county clerk, and when presented t o  t h e  county t r e a s u r e r  

17 for r e g i s t r y ,  be counters igned  by him; said warrant o r  order  

18 shall s p e c i f y  the  amount and value o f  the  claim or service for  

19 which it i s  i ssued,  and be numbered and dated i n  the  o r d e r  i n  

20 which it is i s sued.  

SECTION 22. 72-16-4 (1 )  (b) and ( c ) ,  Colorado R e v i s e d  
b 

Statutes 1963, are REPEALED AND RE-ENACTED, WITH AMENDMENTS, t o  

read: 

72-16-4. Amount of coveraae - l irni tat ionp.  (1) (b) For 

any bodily in jury  and property damage t o  one person i n  any 

s i n g l e  occurrence, t h e  sum of $100,000.00; 

( c )  For any bodi ly  in jury  and property damage to two o r  

more persons i n  any s i n g l e  occurrence,  the surne of $3,000,000.00. 

x l i i  
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SECTION 23. 77-10-1 ( 1 )  and (2), Colorado Revised Stat-

utes 1963, are amended to read: 

77-10-1, Lew t o  pay judqment a q a i n s t  mun ic ipa l i t y  -
procedure. (1) Khon a judgment f o r  t h e  payment o f  money shall 

be given and rendered a g a i n s t  any municipal  o r  quas i -munic ipa l  

c o r p o r a t i o n  of the s t a t e ,  o r  a g a i n s t  any o f f i c e r  t h e r e o f  i n  a n  

a c t i o n  prosecuted by o r  aga inst  him i n  h i s  o f f i c i a l  c a p a c i t y  

o r  name of o f f i c e ,  ~ u c hjudgment being an o b l i g a t i o n  of such 

municipality, and when by r e a s o n  of vacancy i n  o f f i c e  o r  for 

any o t h e r  cause the d u l y  c o n s t i t u t e d  t a x  a s s e s s i n g  and c o l l e c t -

i n g  officers fail o r  n e g l e c t  t o  provide for t h e  payment of such 

judgment o r  fail t o  make a t a x  l e v y  t o  pay such judgment, t h e  

judgment creditor may f i l e  a t r a n s c r i p t  of  such judgment w i t h  

t h e  board of county commissioners of t h e  county and c o u n t i e s  

i f  more t han  one, i n  which such p u b l i c  c o r p o r a t i o n  i s  s i t u a t e d .  

Thereupon t h e  county commissioners s h a l l  l e v y  a t a x  AS PROVIDED 

IN SUBSECTION (2)OF THIS SECTION upon a l l  t h e  t a x a b l e  p r o p e r t y  

w i t h i n  t h e  l i m i t s  of such p u b l i c  c o r p o r a t i o n  f o r  t h e  purpose 

o f  making prov i s ion  for t h e  payment of such  judgment, eaek-yeer 

5u&&y-gaid3which t a x  shall be c o l l e c t e d  by the county treasur-

er  and when c o l l e c t e d  by t h e  county t r e a s u r e r ,  it shall be pa id  

over, a s  fast as c o l l e c t e d ,  by him, t o  t h e  judgment c r e d i t o r ,  

or h i s  assigns,  upon t h e  execu t ion  and d e l i v e r y  of proper  

vouchers t h e r e f o r ,  

(2) The power hereby conferred t o  pay such judgment by 

s p e c i a l  levy  of such t a x ,  s h a l l  be h e l d  t o  be i n  a d d i t i o n  t o  

the t a x i n g  power given and granted t o  such pub l i c  corporation 



1 t o  levy for other purposes. The board of county commissioners 

2 s h a l l  levy under t h i s  section e ~ & ysuch t a x e s  a s  t h e y - 2 ~ - C k e l r  

6 tie~a-Eer-a~y-e~e-iieea&-yea~~SHALL BE SUFFICIENT TO DISCHARGE 

7 SUCH JUW4Em IPJ TKE NEXT FfSCAL YEAR; BUT IN NO EVENT SHALL 

8 SUCH LRPl  EXCEED TEN MILLS. EXCLUSIVE OF MILIS LEVIES FOR OTHER 

9 PURPOSE% THE BOARD OF COWTY COMMISSIONERS SHALL CONTINUE TO 

10 LEVY SUCH TAXES, NOT TO EXCEED TEN MILLS, EXCLUSIVE OF MILL 

11 LEVIES FOR OTHER PURPOSES, BWT IN NO EVENT LESS THAN TEN MIUS 

12 IF SUCH JUDGMENT WILL NOT BE DISCHARGED BY A LESSER LEVY, UN-

13 T I L  SUCH JUDGMENT IS DISCHARGU). 

14 SECTION 24. 89-1-25 (1), Colorado Revised Statutes  1963, 

15 is amended to read: 


16 89-1-25. Claims - payment - seaistry of warrants. (1) 


17 EXCEPT WITH RESPECT TO CLAXMS COMING WITHIN THE PROVISIONS OF 


18 THE *COLORADO GOVERNMENTAL IMMUNITY ACT", no claims s h a l l  be 


19 paid by t h e  d i s t r i c t  treasurer until the same shall have been 

20 allowed by the board and only upon warrants s igned by the 

21 president, and countersigned by the secretary, which warrants 

22 s h a l l  s t a t e  the date authorized by the board and f o r  what 

23 purposes. If the d i s t r i c t  treasurer has  not suf f ic ient  money 

24 on hand t o  pay such warrant when it is presented for payment, 

25 he s h a l l  endorse thereon: "Not paid  for want of funds; this 

26 warrant draws interest from date  a t  s i x  per cent per annum", 

27 and endorse thereon the date so presented over his signature. 

28 From the t i m e  o f  such presentation u n t i l  paid such warrant 
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shall draw i n t e r e s t  a t  t h e  rate of six per  c e n t  per annum. 

When there is the sum of one hundred d o l l a r s  or more i n  the 

hands of the treasurer it shall be a p p l i e d  upon such warrant .  

SECTION 25. 89-14-5 ( 4 ) .  Colorado Revised S t a t u t e s  1963. 

i s  amended t o  read: 

89-14-5. General powers of board. ( 4 )  To sue and be 

sued in its corporate name. providedi-ChaC-Chis-previ3ien-shai3: 

~et-be-ee~sCrtted-Ce-be-a-waivc~~-exgi.ess-er-&mg~ied~-er-a~y-&m-

m~~&Cy-Zrem-s~iC-wh4ek-tke-disCriet-may-pes~ess-by-vlrt\re-eC 

~ C s - b e i ~ g - a ~ - i a s t r ~ m e ~ C a ~ & B y ~ - e ~ ~ p e ~ i t i e a & - ~ ~ b d & v & ~ ~ e ~ - e ~ - ~ h e  

sCaCc-eG6eAeraelet 

SECTION 26. 89-15-6 ( 4 ) ,  Colorado Revised S t a t u t e s  1963. 

is amended to read: 

89-15-6. Powers of the  district. ( 4 )  To sue and t o  be 

sued. a ~ d - b e - a - ~ a ~ C y - ( e - ~ ~ & ~ 3 ~ - ~ e C & d ~ ~ - ~ ~ d - p r e e e e d % ~ g ~ - t e - e 0 m -

f f ~ e ~ s e t - a a i ~ ~ a i ~ ~ - i ~ ~ e i v e ~ 6 ~ i n 3 - d e ~ e ~ d 3 - e e m p ~ e m ~ a e i - ~ e ~ m ~ ~ ~ ~ e  

By-sctC&eme~C-er-etkemise~-s~d-eCkemise-partieipclCe-i~~-a~d 

~ s - e e e u m e - ~ k e - e e s ~ - ~ ~ d - e ~ p e ~ 1 ~ e - e ~ ~ - a ~ y - a ~ d - ~ & & - a e ~ ~ e ~ a - ~ ~ d  

~reeeodings-~ew-er-keree~ter-begcl~-a~d-apgerCai~i~g-Ce-Cke-dis-

~ r i a t r - i t e - b e a r d i - i k $ - ~ 6 ~ i e t ? f a 7 - ~ g e ~ ~ ~ - e m p & e y e e a 7 - e ~ - a ~ y - e #  

~ k e - d ~ s C z i c t ~ s - p e w e ~ ~ ~ - p ~ & v & & e g e 9 ~ - i m m ~ ~ ~ ~ ~ e ~ ~ - ~ ~ g h ~ s ~ - ~ ~ a b ~ & - 


PC~esT-~e-r&gk~sr-disabi&iClee-a~d-d~tiesT-er-a~y-sewege-dis-


pesa&-eyeCemT-e~ker-preperCy-e~-tke-d&sLr&e~-er-a~y-prejeek~ 


SECTION 27. 99-2-9,Colorado Revised S t a t u t e s  1963, i s  

amended t o  read: 

99-2-9. Liability of requestina j u r i s d i c t i o n .  During the 

time that a pol iceman,  deputy sheriff, or fireman of a town. 

c i t y ,  c i t y  and county, county, or f ire  protection dis tr ict  is 

x l v  



1 ass igned t o  temporary duty w i th in  the jur i sd ic t ion  of another 


2 town, city, c i t y  and county, county. or f ire protection d i s - 


3 t r i c t ,  as provided in sect ions 99-2-4 to 99-2-8, any l i a b i l i t y  


4 which may accrue under the operation of t h e  doctrine of ze-


5 spondeat superior on account of the negligent or othexwise 


6 ' t o r t i o u s  act o f  any such p o l i c e  officer, deputy sheriff, or 


7 fireman w h i l e  performing such duty s h a l l  be imposed upon the 


8 request ing town, c i t y ,  c i t y  and county, county, or fire protec-

, 

t i o n  d i s t r i c t  and upon the assigning j u r i s d i c t i o n .  

14 SECTION 28. 105-7-27, Colorado Revised S t a t u t e s  1963, is 

15 amended to read: 

16 105-7-27. Escape - duty of sheriff - expenses. I n  case 

17 of escape of any person lawfully committed to any j a i l  o f  any 

18 county in t h i s  s t a t e ,  it shall be the duty of the sheriff of 

19 the county where such j a i l  is s i t u a t e d ,  t o  pursue and recap-

20 ture such escaped person a t  h i s  own expense. P i e t k & ~ g - a e n % a i ~ e d  

21 ~~-~kie-eeel.ie~-skaL&-Be-ee~st~tled-C~~b-make-8he-eeu~ty-whe~e&~ 


$~gi9&ve-Crem-jusQ%ees I n  case of any escape without fault or 

negligence on the part  of t h e  keeper of the jail, or the guards 

under his command, the county commissioners of the county where 

such j a i l  is si tuated may a u d i t  and allow to the sheriff the 
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1 n e c e s s a r y  expenses  incurred i n  such recapture, if they deem it 

2 bes t .  


3 SECTION 29. 120-7-13. Colorado Revised Statu tes  1963,  i s  


4 amended t o  read: 


5 120-7-13.  O b l i a a t i o n  of state and s t a t e  hicrhwav depart-

6 ment. We-&iakb~lCy-ske&~-etteekT-eibker-Ce-~ke-eCaCet-tke-de-


7 pertmen%-e#-k&gkweys-er- Cke-i~dividue&-members-04-aaid-deparC-


8 me~0-e f -highways- b y - ~ I p ~ C ~ t - e d - 
t k e - e e n 9 ~ ~ u e C & e n ~ - ~ e e e ~ e % r ~ e * & e ~ ~  


9 m a ~ ~ C e ~ a ~ e e ~ - ~ m g r e v e m e ~ C - e i - e p c r e t i e r r - e ~ - a ~ y - t t r r ~ p ~ k e - e r - s p e e d -

10 	way-au+keriaed-Cs- be-ee~aCrueCed-~r~de~-Ckis-arCLeAe~-e~ker-Ck~~ 


11 	IT SHALL BE the o b l i g a t i o n  of t h e  s t a t e  and t h e  STATE depart-

ment o f  highways t o  apply  t h e  n e t  income derived from t h e  oper- 

ation of any turnpike or speedway project t o  the  payment o f  the 

bonds author ized  t o  be i s sued  under t h i s  article i n  accordance 

with t h e  resolution of t h e  STATE department of highways author-

izing their issuance. 

SECTION 30. 124-2-17. Claims a q a i n s t  u n i v e r s i t y .  EXCEPT 


WITH RESPECT TO CLAIMS COMING WITHIN THE PROVISIONS OF THE 


"COLORADO GOVERNMENTAL IMlblUNITY ACT", t h e  board of regents 


shall audit all claims a g a i n s t  the u n i v e r s i t y ,  and the  presi-


dent shall draw a l l  warrants  upon the treasurer for approved 


22 claims; but before payment such warrants shall be counters igned  

23 by the  s e c r e t a r y ,  who shall keep a spec i f ic  and complete record 

24 of a l l  m a t t e r s  i n v o l v i n g  the  expendi ture  of money, which record 

25 shall be submitted t o  t h e  board of  r e g e n t s  a t  each r e g u l a r  

26 meet ing of t h e  same. 

27 SECTION 31. 130-10-1 and 130-10-5 (1) ( a ) .  Colorado Re-

28 vised S t a t u t e s  1963 (1965 ~ u p p . ) ,are amended t o  read: 
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130-10-1. Leqis la tiwe declaration. This art ic l e  s h a l l  

2 not be construed as a of t h e  doctrine ofwaiver e r - r e g ~ d i e + i e ~  

3 sovereign immunity, E b m i y - e s C e b & i s k e d - Q ~ - 8 ! k e - i a w - e ~ - t k 4 ~ - j ~ ~  

4 4s$PsC&a~~-by-tkc-s~a~e~-e6-Ce&arede~-er-pl~y-sCaCo-agerroy~-e~ 

5 any-oi-P*o.-;~&PCPea&-suBdhvie&@n3~but is enacted t o  e s t a b l i s h  

6 an orderly and expeditious procedure t o  a i d  t h e  general assem-

7 bly i n  thu consideration and evaluat ion  o f  THOSE tort claims 

8 against the s t a t e  WEREIN THE DOCTRINE OF SOVEREIGN IMMUNITY 

9 HAS NOT BEEN WAIVED BY THE PROVISIONS OF THE "COLORADO GOVERN-

10 MENTAL IMMUNIN ACTu, AND sme-eZ which t h e  s t a t e  should i n  

11 equity and good conscience assume and pay. No l i a b i l i t y  for  

12 any claim s h a l l  be imposed upon the s t a t e  or any s t a t e  agency 

13 by a determination of the  Colorado claims commission under t h e  

14 provisions of this art i c l e  unless the general assembly s h a l l  

15 have enacted l eg i s la t ion  making a specif ic  appropriation for  

16 the payment 6f such claim. 

17 130-10-5. P e t i t i o n  for claim. (1) ( a )  Any person wish-


18 ing t o  present a c l a i m  a g a i n s t  t h e  s t a t e  UNDER THE PROVISIONS 


19 OF THIS ARTICLE s h a l l  file such c l a i m  w i t h  t h e  chairman of the 


20 commission in the form of a p e t i t i o n .  i n  t r i p l i c a t e ,  contain-

21 ing the following information: 

22 SECTION 32. 139-35-1 (1), Colorado Revised Statutes  1963, 

23 is amended t o  read: 

24 139-35-1. Action - not ice  of i n j u r y .  (1) No a c t i o n  for 

25 the recovery o f  compensation for personal in jury  or death 

26 against  any c i t y  o f  the first or second class or any town, on 

27 account of its negligence, s h a l l  be maintained un le s s  w r i t t e n  

28 notice of the t ime,  place and cause of injury is given t o  the 
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clerk of t h e  c i t y ,  o r  recorder of the town, by t h e  person i n -

ju red ,  o r  h i s  agen t  o r  a t t o r n e y ,  w i t h i n  tr i~eay-daysSIX MONTHS 

and t h e  a c t i o n  i s  commenced w i t h i n  two y e a r s  from t h e  eeetir-

r e ~ e e - e i - t k e - a e a i d e R C - e a v e i ~ g - C b e - i ~ j ~ ~ y c y - e r - d e e t k ~ACCRUAL OF 

SUCH ACTION. AM ACTION SHALL BE CONSIDERED TO ACCRUE ON THE 

DATE THAT THE INJURY OR DEATH IS KNOWN OR SHOULD HAVE BEEN 

KNOWN BY THE EXERCISE OF REASONABLE DILIGENCE, 

SECTION 33. 150-1-25, Colorado Revised S t a t u t e s  1963, is  

amended t o  read; 

150-1-25. Claims - a u d i t  - payment - f i n a n c i a l  r e p o r t .  

EXCEPT WITH RESPECT TO CLAIMS COMING WITHIN THE PROVISIONS OF THE 

"COLORADO GOVERNMENTAL IMMWNIN ACTn, no claims s h a l l  be paid 

by t h e  district treasurer until t h e  same s h a l l  have been a l -

lowed by the board,  and o n l y  upon war ran t s  s i g n e d  by t h e  presi-

d e n t ,  and c o u n t e r s i g n e d  by t h e  s e c r e t a r y ,  which war ran t s  shall 

s t a t e  t h e  da te  a u t h o r i z e d  by t h e  board and f o r  what purpose.  

I f  the d i s t r i c t  treasurer h a s  n o t  s u f f i c i e n t  money on hand t o  

pay such war ran t  when it i s  presented for payment, he s h a l l  

endorse  thereon @$notpaid  f o r  want of funds ,  t h i s  war ran t  draws 

i n t e r e s t  from d a t e  a t  six per c e n t  per annum," and e n d o r s e  

t h e r e o n  t h e  d a t e  when so p r e s e n t e d ,  o v e r  his s i g n a t u r e ,  and 

from t h e  t ime of such presenta t ion  u n t i l  pa id  such war ran t  shall 

draw i n t e r e s t  a t  t h e  rate of  six per c e n t  p e r  annum; provided,  

when t h e r e  i s  more than t h e  sum of one hundred d o l l a r s  o r  more 

i n  t h e  hands of t h e  treasurer it shall be a p p l i e d  upon said 

war ran t .  A l l  c l a ims  a g a i n s t  t h e  d i s t r i c t  shall be v e r i f i e d  

the same a s  required i n  t h e  case of c l a ims  f i l e d  a g a i n s t  coun-

38 t i e s  i n  t h i s  s t a t e ,  and t h e  secretary of t h e  d i s t r i c t  i s  hereby 
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1 authorized and empowered to  administer oa ths  t o  the  p a r t i e s  

2 verifying s a i d  claims, 'the same as the county c l erk  or notary 

3 public might do. The district treasurer s h a l l  keep a register  

4 in which he sha l l  enter each warrant presented for payment, 

5 showing the da*&eand amount of such warrant, t o  whom payable, 

6 the  da te  of the  presentat ion  for payment, the  date of payment, 

and the  amount paid i n  redemption thereof, and a l l  warranto 

s h a l l  be pa id  i n  t h e  order o f  their presentation for payment 

t o  t h e  district treasurer. A l l  warrants s h a l l  be drawn payable 

t o  the  c la imant  or bearer, t h e  same a s  county warrants. 

SECTION 34, 150-2029. Colorado Revised S t a t u t e s  1963, i s  

amended to read: I 

150-2-29, Warrants - i n t e r e s t  - call. EXCEPT WITH RE-

SPECT TO CLAIMS COMING WITHIN THE PROVXSIONS OF THE "COLORADO 

GOVERNMENTAL IAMUNITY ACTn, no warrants s h a l l  be issued except  

upon a veri f ied claim f irst  audited and allowed by the board, 

and each warrant s h a l l  be signed by t h e  pres ident  and counter- 

signed by the secretary with  t h e  district seal thereto a f f i x e d ;  

and i f  t h e  district treasurer s h a l l  have i n s u f f i c i e n t  money i n  

t h e  general fund t o  pay any warrant  when presented f o r  payment, 

he s h a l l  e n t e r  such warrant, with its number, amount, date,  

and the name and address of holder,  i n  a r e g i s t e r  kept for  that  

purpose, and s h a l l  indorse upon s a i d  warrant, *presented and 

not  paid f o r  want of fundsn with t h e  date  o f  presentat ion.  

Such warrant shall draw interest a t  t h e  rate of seven per cent 

per annum from such date o f  presentat ion  u n t i l  c a l l e d  for pay-

ment. Nhen money s u f f i c i e n t  t o  pay such warrant, or suffici-

ent  t o  a l l o w  a c r e d i t  of not  less than one hundred d o l l a r s  



t h e r e o n  s h a l l  be i n  t h e  g e n e r a l  fund, such t r e a s u r e r  s h a l l  

mail not ice  thereof t o  the ho lde r  of record a t  h i s  address  of 

record, and interest t he reon  shall thereupon cease. Warrants 

shall be pa id  i n  t h e  order of their p r e s e n t a t i o n  f o r  payment. 

SECTION 35. 150-4-37, Colorado Revised S t a t u t e s  1963, i s  

amended t o  read: 

150-4-37. Cla ims  - audit - ~ayment. EXCEPT WITH RESPECT 

TO CLAIMS COMING WITHIN THE PROVISIONS OF THE "COLORADO GOVERN-

MENTAL IMMUNITY ACT", no claim s h a l l  be paid by t h e  d i s t r i c t  

10 t r e a s u r e r  u n t i l  the same s h a l l  be allowed by t h e  board, and 

11 only upon w a r r a n t s  signed by the p r e s i d e n t  and countersigned 

12 by the s e c r e t a r y ,  which war ran t s  shall state t h e  d a t e  author-

ized by the board and f o r  what purposes.  I f  the d i s t r i c t  

treasurer h a s  n o t  s u f f i c i e n t  money on hand t o  pay such war ran t  

when it i s  presen ted  f o r  payment he s h a l l  endorse t h e r e o n  *Not 

paid  f o r  want of funds, t h i s  war ran t  draws interest from d a t e  
\ 

at s i x  per c e n t  per annum,n and endorse  t he reon  t h e  d a t e  when 

s o  p re sen ted  over his s i g n a t u r e  and from t h e  t ime of s u c h  pre-

sentation such w a r r a n t  shall draw i n t e r e s t  a t  t h e  r a t e  of s i x  

p e r  c e n t  p e r  annum. A l l  c l a i m s  a g a i n s t  t h e  district s h a l l  be 

v e r i f i e d  the same a s  required i n  t h e  case of claims f i l e d  

a g a i n s t  c o u n t i e s  i n  this s t a t e ,  and t h e  secretary of t h e  d i s -

t r i c t  i s  hereby a u t h o r i z e d  a n d  empowered t o  a d m i n i s t e r  o a t h s  

t o  the p a r t i e s  v e r i f y i n g  the s a i d  claims, the same as  t he  coun-

t y  clerk o r  notary p u b l i c  might do. The district treasurer 

s h a l l  keep a register i n  which he shall e n t e r  . s a i d  w a r r a n t s  

27 presented for payment, showing t h e  date and amount of such war-

28 r a n t s ,  t o  whom payable ,  t h e  d a t e  o f  p r e s e n t a t i o n  for payment, 
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1 t h e  date of payment, and t h e  amount paid i n  redemption t h e r e o f .  

2 and a l l  warrants s h a l l  be paid in t h e i r  order o f  p r e s e n t a t i o n  

3 f o r  payment t o  t h e  d i s t r i c t  t r e a s u r e r .  All warrants s h a l l  be 

drawn payable t o  bearer  t h e  same a s  county warrants.  

SECTION 36. R e , ~ e a l .  Article 10 of chapter  1 3 ,  24-4-4 ( 2 ) .  

72-16-5,Colorado Revised Statutes 1963, and 123-30-11, Colo-

rado Revised Statutes 1963 (1965). a r e  repealed.  

SECTION 37. Effective d a t e .  T h i s .  a c t  shall take effect 

on July 1, 1969. 

SECTION 38. Safety c l a u s e .  The genera l  assembly hereby 

f i n d s ,  determines, and declares t h a t  this a c t  i s  necessary  f o r  

12 t h e  immediate preservat ion  of  t h e  publ i c  peace, h e a l t h ,  and 

13 safety. 

lii 




INTRODUCTION 

What I s  The D o c t r i n e  of  Sove re ign  Immunity? 

The l e g a l  d o c t r i n e  of s o v e r e i q n  immunity. Fo r  v a r i o u s  r e a -
sons o f  ~ o l i c vt h e r e  have  t r a d i t i o n a l l y  been a number of  c l a s s e s  of 
d e f e n d a n i s  u p i n  whom t h e  l aw  h a s  co 'nfer red  immunity from l i a b i l i t y  
t o  a g r e a t e r  o r  l e s s e r  e x t e n t .  P e r h a p s  t h e  most i m p o r t a n t  and s i g -  
n i f i c a n t  c l a s s  of  d e f e n d a n t s  upon whom t h e  law h a s  c o n f e r r e d  i m -
muni ty  i s  government.1 The l e g a l  d o c t r i n e  of  s o v e r e i g n  immunity 
t h u s  e x p r e s s e s  t h e  i d e a  t h a t  government i s  immune from l i a b i l i t y  
for i n j u r y  o r  damage r e s u l t i n g  from governmenta l  a c t i v i t i e s  u n l e s s  
it c o n s e n t s  t o  such l i a b i l i t y . 2  

A p p l i c a t i o n  of d o c t r i n e  t o  a l l  qovernmenta l  e n t i t i e s .  The 
s o v e r e i g n  immunity r u l e  has  been a p p l i e d  n o t  o n l y  t o  t h e  f e d e r a l  

"The immunity a v o i d s  l i a b i l i t y  u n d e r  a l l  c i r c u m s t a n c e s ,  w i t h i n  
t h e  limits of t h e  immunity i t s e l f ;  it i s  c o n f e r r e d ,  n o t  be-
c a u s e  of t h e  p a r t i c u l a r  f a c t s ,  b u t  because  of  t h e  s t a t u s  o r  
p o s i t i o n  of t h e  government;  i t  d o e s  n o t  deny t h e  grounds  f o r  
s u i t  o r  c a u s e  of  a c t i o n ,  b u t  o n l y  t h e  r e s u l t i n g  l i a b i l i t y .  
Such immunity d o e s  n o t  mean t h a t  conduc t  which would amount t o  
a c a u s e  of a c t i o n  on t h e  p a r t  o f  o t h e r  d e f e n d a n t s  i s  n o t  s t i l l  
e q u a l l y  a c a u s e  of a c t i o n  i n  c h a r a c t e r ,  b u t  mere ly  t h a t  f o r  
t h e  p r o t e c t i o n  o f  t h e  government it i s  g i v e n  a b s o l u t i o n  from 
l i a b i l i t y . "  P r o s s e r ,  T o r t s  ,. 996 (1964)  . 

2. 	 Much h a s  been w r i t t e n ,  most of i t  c r i t i c a l ,  on s o v e r e i g n  i m -
muni ty .  The c l a s s i c  s t u d y  i s  Borchard ,  Government L i a b i l i t y  
i n  T o r t ,  34 Ya le  L .J .  1, 129,  229 (1924-25) and Government Re-
s p o n s i b i l i t y  i n  T o r t ,  36 Y a l e  L. J. 1, 757,  1039 (1926-27) . 
O t h e r  s i g n i f i c a n t  a r t i c l e s  i n c l u d e :  B l a c h l y  and Oatman, Ap-
p r o a c h e s  t o  Governmental  L i a b i l i t y  i n  T o r t :  A Comparat ive Sur -
vey ,  9 Law and Conternp. P rob .  181, 182-84 (1942) ; F u l l e r  and 
C a s n e r ,  Munic ipa l  T o r t  L i a b i l i t y  i n  O p e r a t i o n ,  54 Harv. L. Rev. 
437  ( 1 9 4 1 ) ;  Harno,  T o r t  Immunity o f  Munic ipa l  C o r p o r a t i o n s ,  4 
I l l .  L. Q. 28 ( 1 9 2 1 ) ;  J a f f e  S u i t s  A g a i n s t  Governments and O f -
f i c e r s ,  77 Harv. L .  Rev. 1 11963); L e f l a r  and K a n t r o w i t z ,  T o r t  
L i a b i l i t y  o f  t h e  S t a t e s ,  29 N.Y.U.L. Rev. 1363 (1945) ; Price 
and Smi th ,  Munic ipa l  T o r t  L i a b i l i t y ;  A C o n t i n u i n g  Enigma, 6 U. 
Fla. L.  Rev. 330 (1953); Repko, American Legal Commentary on , 

t h e  D o c t r i n e s  o f  Munic ipa l  T o r t  L i a b i l i t y ,  48 Mich. L .  Rev. 4 1  
(1949) ; Tooke, The E x t e n s i o n  of Munic ipa l  L i a b i l i t y  i n  T o r t ,  
19 Va. L. Rev. 97 ( 1 9 3 2 ) .  



g o v e r n m e n t  and i t s  a g e n c i e s 3  b u t  a l s o  t o  t h e  s t a t e s ,4 c o u n t i e s  ,5 
municipalities,6 and o t h e r  l o c a l  governments  and s p e c i a l i z e d  gov-
e rnmen ta l  agencies ,  such  a s  school  d i s t r i c t s  and s p e c i a l  t a x i n g  
d i s t r i c t s  .7  

3.  	 Borchard ,  Government L i a b i l i t y  i n  T o r t ,  34 Yale  L . J .  4, 5 ( 1 9 2 4 ) .  
Under t h e  F e d e r a l  Tort Claims A c t  ( 2 8  U . S  .C ,A .  91346 ( b )  and 
r e l a t e d  s e c t i o n s ) ,  the immunity o f  t h e  f e d e r a l  government was 
abroga ted  (with c e r t a i n  s t a t u t o r y  e x c e p t i o n s )  i n  t o r t  a c t i o n s  
f o r  injuries caused  by t h e  negligence or wrongful  a c t  o r  omis-
s i o n  of any government employee a c t i n g  w i t h i n  t h e  scope  of h i s  
employment o r  o f f i c e .  See F e d e r a l  T o r t  Claims A c t ,  ch .  753, 
t i t l e  I V ,  60 S t a t .  842 ( 1 9 4 6 ) .  

L e f l a r  and K a n t r o w i t z ,  T o r t  L i a b i l i t y  of t h e  S t a t e s ,  29 N.Y.U.L. 
Rev. 1363 ( 1 9 4 5 ) .  which b r i e f l y  summarizes t h e  h i g h l i g h t s  o f  
each  s t a t e .  or-colorado c a s e s  s e e :  I n  r e  c o n s t i t u t i o n a l i t y  
of S u b s t i t u t e  f o r  S e n a t e  B i l l  No. 83, 21  Colo.  69, 39 P a c .  1088 
1895). S t a t e  v.  Colo .  P o s t a l  Te leqraph-Cable  Co., 104 Colo.  

:36 ,  9i P.2d 481  ( 1 9 3 9 ) :  M i t c h e l l  v.  Board of Commissioners of 
Morqan County,  112  Colo.  582, 152 P.2d 601  ( 1 9 4 4 ) ;  S t a t e  v .  
Griffithfs Estate, 130 Colo.  312,  275 P.2d 945 ( 1 9 5 E l e  
ex re1 Kimbal l  v. C r y s t a l  R i v e r  Corp. ,  131 Colo.  163 ,  280 P.2d 
429 (1955); Faber v. S t a t e ,  143 Colo .  240,  353 P .2d 609 (1960) ; 
Berqer v. Dept .  of Hiqhways, 143 Colo. 246, 353 P .2d 612 (1960); 
and S t a t e  v.  Morison 148 Colo.  7 9 ,  365 P .2d 266 (1961) . 81 
C.J.S. S t a t e s  § 130 (1953). 

20 C.J.S. C o u n t i e s  85 215-221 (1940) .  County n o t  l i a b l e  f o r  
t o r t s  in absence  of s t a t u t e .  Board of Commissioners of El Paso 
County v. Bish, 18 Colo .  474, 33 P a c .  184 (1893)  ; Town of Fair-

l a y  v. Board of Commissioners of P a r k  County,  29 Colo.  57, 67 
gac.  152 (1901)  ; M & M O i l  Transp . .  Inc. v.  Board of County Com- 
m i s s i o n e r s  f o r  R o u t t  County,  143  Colo.  309, 353 P .2d 613 (1960).  
C o u n t y  n o t  l i a b l e  f o r  n e g l i g e n c e  of  a g e n t s  or employees i n  ab-
sence of s t a t u t e .  Board of Commissioners of P i t k i n  County v.  -B a l l ,  22 Colo .  125 ,  43 Pac, 1000, 55 h. S t .  Rep. 117 11896) ; 
Board of  Commissioners  of Loqan County v.  A d l e r ,  69 Colo.  290, 
194 Pat. 621, 20 A . L . R .  512 (1920); Richardson  v. Belknap,  73 
Co lo .  5 2 ,  213 Pac .  335 (1923) ; L i b e r  v. F l o r ,  143  Colo.  205,  
353 	P .2d 590 ( 1960). 
See C i t y  o f  Hazard v .  D u f f ,  287 Ky. 427, 154 S W.2d 28 (1941) 
~ e r r ' i l lv. City o f  Wheaton,  379 Ill. 504,  41 N E.2d 508 (1942 
city of  Har lan  v. P e a r e l e y ,  224 Ky. 338, 6 S.W 2d 270 ( 1928); 
Wendler v. C i t y  of G r e a t  Bend, 181 Kan. 753, 3 .6 P.2d 265 

1957) ; Greenwood v .  C i t y  of L i n c o l n ,  156 Neb. 142,  55 N.W.2d 
i43 (1952); C i t y  & County o f  Denver v .  Madison 142 Colo,  1, 



The. immunity r u l e  was a p p l i e d  t o  t h e  s t a t e  o f  Colorado  a s  
ear ly  a s  1895 i n  t h e  c a s e  of 1n're C o n s t i t u t i o n a l i t y  of S u b s t i t u t e  
f o r  S e n a t e  B i l l  No. 83, where in  t h e  Co lo rado  Supreme C o u r t  d e c l a r e d  
t h a t  t h e  s t a t e  cou ld  n o t  be sued, by say ing :  

We r e c o g n i z e  t h e  d o c t r i n e  t h a t ,  w i t h o u t  
c o n s t i t u t i o n a l  o r  l e g i s l a t i v e  a u t h o r i t y ,  t h e  
s t a t e  i n  i t s  s o v e r e i g n  c a p a c i t y  canno t  be  
sued .  No such a u t h o r i t y  e x i s t s  i n  t h i s  s t a t e .  
T h i s  be inq  s o ,  no l i a b i l i t y  upon c o n t r a c t  o r  
t o r t ,  i f  any ,  - can  be  en fo rced -  a g a i n s t  t h e  
s t a t e  i n  any of  i t s  c o u r t s . 8  

Loca l  governmenta l  e n t i t i e s  have  been ex tended  t h e  s t a t e ' s  
s o v e r e i g n  immunity. Although l o c a l  e n t i t i e s  of government a r e ,  i n  
a s e n s e ,  a g e n c i e s  of l o c a l  s e l f  government ,  t o  a c e r t a i n  d e g r e e  
t h e y  a r e  a l s o  i n t e g r a l  p a r t s  of  s t a t e  government ,  e x i s t i n g  t o  ad-
m i n i s t e r  s t a t e  p o l i c i e s  and programs. A s t a t e  normal ly  c o n d u c t s  
most  of  i t s  government th rough  i t s  l o c a l  governmenta l  e n t i t i e s  
o v e r  which ,  i n  t h e  absence  of c o n s t i t u t i o n a l  p r o v i s i o n  s t i p u l a t i n g  
o t h e r w i s e ,  it h a s  c o n t r o l .  L o c a l  e n t i t i e s  a r e  t h u s  u s u a l l y  con-
s i d e r e d  t o  be a g e n c i e s  of  t h e  s t a t e ,  d e r i v i n g  n o t  o n l y  t h e i r  ex-
i s t e n c e  and a l l  t h e i r  powers from t h e  s t a t e ,  b u t  a l s o  t h e i r  immu- 
n i t y ?  

C o u n t i e s ,  i n  C o l o r a d o ,  have been t r a d i t i o n a l l y  t h o u g h t  o f  
a s  p o l i t i c a l  s u b d i v i s i o n s  of t h e  s t a t e  f o r  t h e  purpose of c a r r y i n g  
on  some o f  t h e  "governmenta l t1  f u n c t i o n s  of t h e  s t a t e .  T h i s  t r a -  
d i t i o n a l  concept  of coun ty  government ,  however,  h a s  changed some-
what  o v e r  t h e  y e a r s ,  and a coun ty  i s  now c o n s i d e r e d  by many t o  be 
a s e p a r a t e  u n i t  of l o c a l  governrnent.10 Thus t h e  county  h a s  a  d u a l  

S e e  School  D i s t .  No. 1 i n  C i t y  & County of Denver v .  Kenney, 
77 Colo .  429 ,  236 P a c .  1012 (1925) ; Newt Olson  Lumber Co. v .  
Schoo l  Dist .  No. 8 i n  J e f f e r s o n  County,  83 Colo .  272, 263 
P a c .  723 (1928)  ; S c h o o l  D i s t .  No. 28 v.  Denver P r e s s e d  B r i c k  
Co 91  Colo.  288 ,  14  P .2d 487 (1932)  ; Schoo l  D i s t .  No. 1 i nA' 
C i t y  8 County o f  Denver  v .  F a k e r ,  106  Co lo .  356, 105  P.2d 406 
11940) ; Tesone v. S c h o o l  D i s t .  No. Re-2 i n  Boulder  County,  
152  Colo .  596, 384 P.2d 8 2  ( 1 9 6 3 ) .  

,8. 	 2 1  Co lo .  69, 3 9 P a c .  1088 ( 1 8 9 5 ) .  . 

9. 	 See  Mower v. L e i c e s t e r ,  9 Mass.  247 ( 1 8 1 2 ) ;  F u l l e r  and Casne r ,  
s u p r a  n o t e  2 ,  a t  438. 

10. 	 S e e  Governor ' s  Loca l  A f f a i r s  S tudy  Commission, Loca l  Govern- 
ment i n  Colorado  : F i n d i n g s  and Recommendations, 4 ( 1966) ; cit-
i n g  John C.  Banks, Co lo rado  Law of C i t i e s  and C o u n t i e s ,  1 6  
( ~ e n v e r :Sage Books, 1959) . 



c h a r a c t e r .  I n  a l e g a l  s e n s e  it i s  a s u b d i v i s i o n  of t h e  s t a t e  and 
a c t s  a s  p a r t  of t h e  s t a t e  government pe r fo rming  functions on be-
h a l f  of t h e  s t a t e ;  b u t  it i s  a l s o  a u n i t  of l o c a l  s e l f  government 
and i s  d e c l a r e d  by s t a t u t e  t o  be a "body c o r p o r a t e a u l l  

T h e o r e t i c a l l y ,  a s  arms of t h e  s t a t e ,  c o u n t i e s  a r e  e n t i t l e d  
t o  t h e  same immunity f rom s u i t  a s  t h e  s t a t e ,  but t h e r e  a r e  v a r i o u s  
s t a t u t e s  ( s u c h  a s  36-1-1,C.R.S,  1963 p r o v i d i n g  t h a t  each  c o u n t y  
s h a l l  be empowered t o  s u e  and be suedj which might  seem t o  a b o l i s h  
county immunity . However, even though coun ty  immunity from s u i t  
may be a b o l i s h e d  by s t a t u t e ,  county  immunity from t o r t  l i a b i l i t y  
i s  f a r  from a b o l i s h e d  i n  t h e  e es of t h e  c o u r t  and c o u n t i e s  a r e  
h e l d  t o  be immune when a c t i n g  Yn a governmenta l  c a p a c i t y . 1 2  

Municipal  b o d i e s  are a l s o  r e g a r d e d  a s  hav ing  a, dual c h a r a c -
ter i n  Colorado .  On t h e  one hand t h e y  a r e  s u b d i v i s i o n s  of  t h e  
s t a t e ,  endowed w i t h  governmenta l  powers and charged  w i t h  govern-
men ta l  f u n c t i o n s  and r e s p o n s i b i l i t i e s .  On t h e  o t h e r  hand t h e y  a r e  
c o r p o r a t e  b o d i e s ,  c a p a b l e  of much t h e  same a c t s  a s  p r i v a t e  corpor-
a t i o n s .  Thus a m u n i c i p a l i t y  i s  a t  one and t h e  same time a c o r p o r -
a t e  e n t i t y  and a government . l3  

The c o u r t s  have  a t t empted  t o  d i s t i - n g u i s h  between t h e  two 
f u n c t i o n s  by h o l d i n g  t h a t  i n s o f a r  a s  t h e y  r e p r e s e n t  t h e  s t a t e ,  i n  
t h e i r  ugovernmenta l"  o r  " p u b l i c "  c a p a c i t y  t h e  m u n i c i p a l i t i e s  s h a r e  
t h e  s t a t e ' s  immunity frorn- t o r t  l i a b i l i t y  .I4 The f a c t o r  which de -
t e r m i n e s  t h e  l i a b i l i t y  o r  n o n l i a b i l i t y  of  a m u n b c i p a l i t y  i n  c a s e s  
o f  t h i s  n a t u r e  i s  t h e  c h a r a c t e r  o f  t h e  d u t y  per formed,  r a t h e r  t h a n  

1 2 .  County Commissioners v .  B i s h ,  18 Colo .  474 ,  33 Pac .  184 (1893).  

13. S e e  Governor ' s  Local A f f a i r s  S tudy  Commission, Loca l  Govern-
ment I n  Colorado:  F i n d i n g s  and Recommendations, 23-24 (1966), 
citing D i l l o n ,  Munic ipa l  C o r p o r a t i o n s ,  sec. 237 (1911).; and , 

M c Q u i l l i n ,  Munic ipa l  C o r p o r a t i o n s ,  s e c .  10.03.12 (1949) . 
S e e  C i t v  o f  Golden v ,  Western Lumber 8 P o l e  Co.,  -60Colo. 382, 
154 Pac .  95 (1916) Schwalk v. C o n n e l p  116 Colo.  195, 179  
P.2d 667 (1947);  city of S t e r l i n q  v.  ommercial  Sav. Bank of 
S t e r l i n  116 Co lo .  369, 181 P . 7) Malvern ia  I n v .  
d i t y o f  T r i n i d a d ,  123 ~0?:.~!&!!'2':9 6.2d 945 (1951) ; 
city & County of Denver v.  A u s t r i a ,  136 Colo.  454 ,  318 P.2d 
1101 19571 ; Walker v.  Tucker ,  131' Colo .  198 ,  280 P .2d 649 
(19551;  Wi l l iams  v. C i t y  of Lonqmont, 109 Colo.  567,  129 P.2d 
110  (1942) ; omer v. C i t y  of Grand J u n c t i o n ,  144 Colo.  207, 
355 P ,2d 960 1960); City 8 County of Denver v. Madison, 142 
Colo. 1, 351 P.2d 826 (1960). 



t h e  depa r tmen t ,  o f f i c e r  o r  a g e n t  of t h e  m u n i c i p a l i t y  by whom t h e  
d u t y  i s  performed.  

I n  t h e  c a s e  of o t h e r  p o l i t i c a l  s u b d i v i s i o n s ,  such a s  s c h o o l  
d i s t r i c t s  and s p e c i a l  d i s t r i c t s ,  t h e  d i s t i n c t i o n  between "govern-  
men ta l "  and " p r o p r i e t a r y "  f u n c t i o n s  i s  l i k e w i s e  a p p l i c a b l e .  F o r  
example,  i n  s c h o o l  ~ i s t ;No. 28 v .  Denver p r e s s e d - B r i c k  Co. ,  t h e  
c o u r t  h e l d  t h a t .  " a  s c h o o l  d i s t r i c t ,  . . . i s  an i n v o l u n t a r y  c o r -
p o r a t i o n  c r e a t e d  by t h e  s t a t e  i n  f u r t h e r a n c e  of i t s  p l a n  o f - p u b l i c  
and f r e e  e d u c a t i o n .  I t  i s  a s u b d i v i s i o n  o f  t h e  s t a t e ,  r e q u i r e d  by 
s t a t u t e  t o  f u n c t i o n  a s  an i n s t r u m e n t  of government ,  and l i k e  a 
c o u n t y ,  i n  t h e  absence  o f  e x p r e s s  enac tment  t o  t h a t  end,  i s  no more 
l i a b l e  f o r  t h e  o m i s s i o n s  of i t s  o f f i c e r s  t h a n  t h e  s t a t e e u 1 5  On t h e  
o t h e r  hand,  t h e  c o u r t  i n  C e r i s e  v.  F r u i t v a l e  Water & S a n i t a t i o n  
~ i s t r i c t l 6h e l d  t h a t  t h e  d i s t r i c t ' s  o p e r a t i o n  of a sewer system i n -
v o l v e d  a c t i v i t i e s  c a r r i e d  on by t h e  d i s t r i c t  i n  i t s  p r o p r i e t a r y  
c a p a c i t y ,  and t h u s  t h e  d i s t r i c t  was n o t  immune from l i a b i l i t y . -  

L i m i t a t i o n  of d o c t r i n e  t o  t o r t  a c t i o n s .  I n  most j u r i s d i c -
t i o n s  the  e f f e c t  o f  t h e  immunity r u l e  h a s  been l i m i t e d ,  by s t a t u t e  
and/or j u d i c i a l  d e c i s i o n , l 7  t o  t o r t  c l a i m s  a g a i n s t  governmental  
e n t i t i e s ;  s u i t s  a r i s i n g  o u t  of c o n t r a c t  a r e  u s u a l l y  p e r m i t t e d .  A 
" t o r t "  i s  a c i v i l ,  a s  opposed t o  a c r i m i n a l ,  wrong a r i s i n g  from an 
a c t  o t h e r  t h a n  a b r e a c h  of c o n t r a c t  and u s u a l l y  i n v o l v e s  i n j u r y  t o  
p e r s o n s  o r  damage t o  p r o p e r t y . 1 8  

I n  Co lo rado ,  wha teve r  immunity e x i s t e d  a s  t o  b reach  of  con-
t r a c t  a c t i o n s  a g a i n s t  t h e  s t a t e  was j u d i c i a l l y  a b o l i s h e d  i n  Ace 

15. 	 9 1  Colo .  288,  14 P .2d 487 (1932)  . 
1 6 .  	 153 Colo.  31, 384 P .2d 462 ( 1963) . 
17. 	 "Immunity from s u i t  o f  a l l  governmenta l  e n t i t i e s  i s  waived a s  

t o  anv c o n t r a c t u a l  o b l i a a t i o n . "  Utah  Code Ann. § 63-30-5 
(supp:  1965) ; and s e e  ~ k a r t h y  v .  S t a t e ,  1 Utah 2d 205, 265 
P.2d 387 ( 1 9 5 3 ) ;  Campbell  v. Pack ,  15 Utah  2d 161 ,  389 P.2d 
464  ( 1964) (d i c tum)  . 

18. 	 " T o r t  i s  a term a p p l i e d  t o  a  m i s c e l l a n e o u s  and more o r  l ess  
unconnected group of c i v i l  wrongs o t h e r  t h a n  b reach  of con-
t r a c t  f o r  which a c o u r t  o f  law w i l l  a f f o r d  a remedy i n  t h e  
form of a c t i o n  f o r  damages. The l a w  of t o r t s  i s  concerned  
w i t h  t h e  compensa t ion  o f  l o s s e s  s u f f e r e d  by p r i v a t e  i n d i v i -  
d u a l s  i n  t h e i r  l e g a l l y  p r o t e c t e d  i n t e r e s t s ,  t h rough  conduc t  
o f  o t h e r s  which i s  r e g a r d e d  a s  s o c i a l l y  un reasonab le . "  Pros-
ser ,  T o r t s ,  1 ( 1 9 6 4 ) .  



F l y i n q  S e r v i c e  I n c .  v. Colo .  Dept .  of ~ q r i c u l t u r e . 1 9  T h i s  ap- 
proach  h a s  a l s o  been a p p l i e d  t o  s u i t s  a g a i n s t  l o c a l  qovernments 
f o r  b reach  of c o n t r a c t ,  w i t h  t h e  r e s u l t - t h a t  b o t h  t h e  s t a t e  and 
l o c a l  governments a r e  no l o n g e r  immune t o  c o n t r a c t  a c t i o n s . 2 0  
Thus  t h e  d o c t r i n e  of s o v e r e i g n  immunity canno t  be invoked by any 
governmenta l  u n i t  a s  a d e f e n s e  t o  any c o n t r a c t  a c t i o n ,  r e g a r d l e s s  
o f  t h e  t y p e  of f u n c t i o n  invo lved .  

Governmental/proprietary d i s t i n c t i o n .  The d o c t r i n e  of 
s o v e r e i g n  immunity, w i t h  r e s p e c t  t o  l o c a l  governmental  e n t i t i e s ,  
i s  n o t  a hard  and fast r u l e  and it i s  c l e a r  t h a t  t h e r e  i s  no ab-
s o l u t e  immunity from l i a b i l i t y .  The development of t h e  law h a s  
been i n  t h e  n a t u r e  o f  a s e r i e s  of i n r o a d s  c r e a t i n g  a r e a s  i n  which  
l o c a l  governments can  be h e l d  l i a b l e  f o r  t h e i r  n e g l i g e n t  a c t s  and 
t o r t i o u s  conduc t .  The p r i n c i p a l  l i m i t a t i o n  and f i r s t  i n r o a d  t o  
be made on t h e  immunity d o c t r i n e  was t h e  c o u r t ' s  a t t e m p t  t o  d i s -  
t i n g u i s h  between t h e  "governmenta l"  and " p r o p r i e t a r y "  a c t s  o f  t h e  
gove rn ing  e n t i t y  .21 

Under t h e  g o v e r n m e n t a l - p r o p r i e t a r y  dichotomy,  t h e  f i r s t  
r e l e v a n t  d e t e r m i n a t i o n  i n  t h e  c a s e  of  n e g l i g e n c e  by a l o c a l  e n t i t y  
i s  a c h a r a c t e r i z a t i o n  a s  t o  t h e  n a t u r e  of  t h e  fundamenta l  e x e r c i s e  
which g i v e s  r i s e  t o  t h e  t o r t .  I n  e f f e c t ,  t h i s  d e t e r m i n a t i o n  r e -
s o l v e s  t h e  q u e s t i o n  of  whether  immunity e x i s t s ,  o r  c o n v e r s e l y ,  
whe the r  l i a b i l i t y  i s  p o s s i b l e .  Under t h i s  b a s i c  t e s t ,  immunity 
i s  accorded where t h e  f u n c t i o n  i s  governmenta l  and l i a b i l i t y  i s  

19 .  136  Colo.  1 9 ,  314 P .2d  278 ( 1 9 5 7 ) .  

20.  Spaur  v .  C i t y  of  G r e e l e y ,  150 Colo.  346,  372 P.2d 730 ( 1 9 6 2 ) .  

See  An t i eau ,  The T o r t  L i a b i l i t y  of  American M u n i c i p a l i t i e s ,  
40 Ky. L.J. 131  ( 1 9 5 2 ) ;  B a r n e t t ,  The Foundat ion  of t h e  D i s -
t i n c t i o n  Between P u b l i c  and P r i v a t e  F u n c t i o n s ,  16 Ore.  L .  Rev. 
250 ( 1 9 3 7 ) ;  F u l l e r  and Casne r ,  Munic ipa l  T o r t  L i a b i l i t y  i n  Op-
e r a t i o n ,  54 Harv. L .  Rev. 437 ( 1 9 4 1 ) ;  Smi th ,  Munic ipa l  T o r t  
L i a b i l i t y ,  48 Mich. L .  Rev. 4 1  ( 1 9 4 9 ) .  "Apparen t ly  t h e  pu r -  
p o s e  h a s  been t o  c o n f i n e  t h e  p r o t e c t i o n  a f f o r d e d  t o  o n l y  t h o s e  
a c t i v i t i e s  which have  t r a d i t i o n a l l y  been c o n s i d e r e d  v n e c e s s a r y l  
t o  government,  and t o  exc lude  from cove rage  t h o s e  a c t i v i t i e s  
which a r e  mere ly  c o n v e n i e n t l y  c a r r i e d  on by government i n s t e a d  
of by p r i v a t e  e n t e r p r i s e .  T h i s  n i n e t e e n t h  c e n t u r y  dichotomy 
was t h e  j u d i c i a l  compromise s t r u c k  between complete  p r o t e c t i o n  
of p u b l i c  f u n d s  and complete  p r o t e c t i o n  of i n d i v i d u a l s  t o r -  
t i o u s l y  i n j u r e d  by government a g e n t s .  Both t h e  b a s i s  of t h e  
d i s t i n c t i o n  and i t s  a p p l i c a t i o n  which h a s  been d i f f i c u l t  and 
a r t i f i c i a l ,  have wide ly  been r ega rded  a s  l e s s  t h a n  s a t i s f a c -  
t o r y . "  Repko, American Legal  Commentary on t h e  D o c t r i n e s  of 
Munic ipa l  T o r t  L i a b i l i t y ,  9 Law and Contemp. P rob .  214 (1942). 



imposed where it i s  p r o p r i e t a r y .  N O  t o r t  l i a b i l i t y  a t t a c h e s  w i t h  
r e s p e c t  t o  t h e  e x e r c i s e  of  governmental  f u n c t i o n s  because  t h e  
c i t y  pe r fo rms  such f u n c t i o n s  unde r  powers d e l e g a t  d by t h e  s t a t e  
and unde r  t h e  same immunity en joyed  by t h e  s t a t e O 3 2  On the o t h e r  
hand ,  i n  t h e  e x e r c i s e  o f  p r o p r i e t a r y  f u n c t i o n s  o r  t h e  performance 
of a c t s  f o r  t h e  b e n e f i t  o f  t h e  c o r p o r a t i o n ,  a c i t y  s t a n d s  on t h e  
same f o o t i n g  a s  any p r i v a t e  c o r p o r a t i o n  a s  t o  i t s  l i a b i l i t y  f o r  
t o r t s  .23 

I n  a d d i t i o n  t o  t h e  c a s e s  c i t e d  i n  n o t e  6 s e e  Ramirez v 
of Cheyenne, 34 Wyo. 6 7 ,  241  P a c .  710 ,  42 A.L.R.  245 ( -

Densmore v.  Berrninqham, 223  k l a .  210 ,  135 So. 320 (1931 )  ; 
Larnbert v .  New Haven, 129  Conn. 647,  30 k .2d 923 (1943 ) ;  Bal-
t i m o r e  v .  S , t a t e ,  1 7 3  Md. 267, 1 9 5  A t l .  571 ( 1 9 3 7 ) .  For cX-
r a d o  c a s e s  s e e  C i t y  & County o f  Denver v .  T a l a r i c o ,  99 Colo .  

. 

178 .  6 1  P  .2d 1 (1936)  . d e t e r m i n i n g  p o l i c y  and c h a r a c t e  r of  
c o n s t r u c t i o n  work t o  be done unde r  l e q i s l a t i v e  a u t h o r i  t y  t o  
improve r i v e r  c h a n n e l ;  Ma lve r ina  1nv.-CO. v .  C i t y  of ~ r i n i d a d ,  
1 2 3  Colo.  394 , 229 P.2d 945 (1951)  and C i t y  8 County of Den- 
v e r  v .  Mason, 88 Co lo .  294. 295 P a c .  788 ( 1 9 3 1 ) .  a d o p t i o n  of  
d r a i n a g e  s y s t  em; Walker v .  - ~ u c k e r ,  131 ~ o l o .  198 ,  280 P .2d 
649 (1955) . ba r r i c a d i n q  s t r e e t  because  i t  c o n s t i t u t e d  h a z a r d  
and enforcement  of  o r d i n a n c e  i n  n a t u r e  of p o l i c e  r e g u l a t i o n  
gove rn ing  u s e  o f  s t r e e t s ;  Barker  v .  C i t y  B' County of  Denver ,  
113 Colo.  543. 160 P  .2d 363 (1945)  . a c t i v i t i e s  o f  f i r e  de-
p a r t m e n t ;  k t k i n s o n  v .  C i t y  & - c o u n t y  of  Denver ,  118 Colo .  322 ,  
195 P.2d 977 ( 1 9 4 8 ) .  abatement  o f  n u i s a n c e  p u r s u a n t  t o  o r d i g -  
nance ;  Schwalk v 

Co lo .  209,  106  P a c .  t h  a c t i v i t i e s .  

One o f  t h e  l e a d i n g  c a s e s  h o l d i n  Q m u n i c i p a l  c o r p o r a t i o n s  l i a b l e  
when pe r fo rming  p r o p r i e t a r y  fun& i o n s  i s  ~ a i l e yv .  Mayor of  
N e w  ~ o r k ,  3  ~ i 1 1 - 5 3 1( N . Y . - s u p .  C t .  1 8 4 2 ) .  See  Maf fe i  v .  I n -
c o r p o r a t e d  Town of Kemmerer, 80  Wyo. 33, 338 P .2d 808 ( 1959) ; 
Hooton v.  B u r l e y ,  70 Idaho  359,  219 P .2d  651  ( 1 9 5 1 ) ;  P e r r y  v .  
W i c h i t a ,  174 Kan. 264 ,  255  P.2d 667 ( 1 9 5 3 ) ;  Bishop v.  Meridan,  
223 Miss. 703. 79  So.2d 221  ( 1 9  ; Grimesland v .  !" /ashinqton,  
234 N.C. 1 1 7 , - 6 6  S.E.2d 794 ( 1 9  51 ; M i t c h e l l  v .  Meriden,  3551 
Conn. C i r .  498 ,  217 A.2d 487 ( 1  9 6 5 ) ;  Moloney v .  Columbus, 2 
Ohio S t . 2 d  213 ,  208 N.E.2d 141 (1965)  ; Lane v.  T u l s a ,  (Okla.)  
402  P .2d 908 ( 1965) . S e e  Repko . s u ~ r an o t e  21. a t  221: 
M c Q u i l l i n ,  Munic ipa l  C o r p o r a t i o  As, § 53.23 (3rd e d .  1963). 



I n  t h e  c o u r t ' s  a t t e m p t  t o  d i s t i n g u i s h  between t h e s e  two 
f u n c t i o n s ,  no p r e c i s e  d e f i n i t i o n  o r  s a t i s f a c t o r y  c r i t e r i a  h a s  been 
f o r m u l a t e d  t o  d e t e r m i n e  into which c a t e g o r y  a p a r t i c u l a r  t o r t  w i l l  
f a11 .24  Most j u r i s d i c t i o n s  have ,  however,  s e t  up some r a t h e r  
vague g e n e r a l  g u i d e l i n e s .  I t  i s  g e n e r a l l y  t h o u g h t  t h a t  a  govern-  
mental  f u n c t i o n  i s  one v e s t e d  f o r  t h e  a d m i n i s t r a t i o n  o f  t h e  g e n e r -  
a l  laws o f  t h e  s t a t e .  Another  i n t e r p r e t a t i o n  i s  t h a t  an a c t i v i t y  
i s  governmenta l  i f  i t  b e n e f i t s  s o c i e t y  a s  a whole and cannot  be 
d o n e  by other segments of s o c i e t y . 2 5  Under t h i s  t e s t ,  an i n q u i r y  
i s  made t o  d e t e r m i n e  whe the r  t h e  e n t i t y  was a c t i n g  a s  t h e  agen t  
of t h e  s t a t e  i n  f u r t h e r i n g  t h e  s t a t e  p o l i c y ,  o r  whether  it was 
a c t i n g  p r i m a r i l y  on b e h a l f  of t h e  c i t i z e n s  of t h e  community. Usu-
a l l y ,  a c t i v i t i e s  i n  t h e  a r e a  of  f i r e  p r o t e c t i o n ,  law enforcement ,  
e d u c a t i o n ,  h e a l t h  and g e n e r a l  government,  a r e  governmental .26 

P r o p r i e t a r y  f u n c t i o n s  a r e  u s u a l l y  t h o u g h t  o f  a s  t h o s e  which 
a r e  c a r r i e d  o u t  i n  a c o r p o r a t e  o r  p r i v a t e  c a p a c i t y .  Other t e s t s  
of a p r o p r i e t a r y  a c t i v i t y  a r e  whether  i t  cou ld  be done i n  compe- 
t i t i o n  w i t h  a p r i v a t e  a c t i v i t y ,  whether  it i s  o p e r a t e d  f o r  p r o f i t ,  
o r  w h e t h e r  b e n e f i t  a c c r u e s  t o  something l e s s  t h a n  t h e  whole of  so -
c i e t y . 2 7  P u b l i c  u t i l i t i e s ,  s t r e e t s ,  s i d e w a l k s ,  b r i d g e s ,  sewers  
and d r a i n s ,  a r k  and r e c r e a t i o n  a c t i v i t i e s  and dumps a r e  u s u a l l y  
p r o p r i e t a r y ,38 b u t  a r e  governmental  i n  some j u r i s d i c t i o n s  .29 

24. 	 3 Davi s ,  A d m i n i s t r a t i v e  Law 5 25.07 ( 1 9 5 8 ) ;  McQui l lan ,  Munic- 
i p a l  C o r p o r a t i o n s  § 53.24 ( 3 r d  e d .  1 9 6 3 ) .  

6 K an .  148 ,  410 P .  
2 39 Md. 113, 210 

. H e  
310,  221 A.2d 
t a h  26 398,  413  P .  

26. 	 See Banks, Co lo rado  Law of C i t i e s  and C o u n t i e s ,  265 (1959) , 
for an e x t e n s i v e  c i t a t i o n  of Colorado  c a s e s  h o l d i n g  t h a t  en-
t i t i e s  a r e  immune from l i a b i l i t y  f o r  t h e  performance of "gov-
e rnmen ta l "  a c t i v i t i e s .  

27. 	 See Davis,  s u p r a ,  n o t e  24; McQui l lan ,  Munic ipa l  C o r p o r a t i o n s  
1 53.23  ( 3 r d  ed .  1963). 

28. 	See Banks, Co lo rado  Law of C i t i e s  and C o u n t i e s ,  265 (1959) , 
for an e x t e n s i v e  c i t a t i o n  o f  Co lo rado  c a s e s  h o l d i n g  t h a t  en-
t i t i e s  a r e  l i a b l e  i n  t h e  performance of " p r o p r i e t a r y 1 '  a c t i v -  
ities. 


29. 	63 C.J.S., Mun. Corp.  5 8  873 t o  877. 28 Am. Jur., Mun. Corp . ,  
9 8  571 t o  667. The d i f f i c u l t y  o f  t h e  c l a s s i f i c a t i o n  i s  i n -
c r e a s e d  when p r o p r i e t a r y  o r  governmental  c h a r a c t e r i s t i c s  of 
an a c t i v i t y  a r e  mixed and t h e  c o n f u s i o n  i s  m u l t i p l i e d  many 



Need les s  t o  s a y ,  t h e  c o u r t s  have expe r i enced  g r e a t  d i f f i -  
c u l t y  i n  d i s t i n g u i s h i n g  between t h e  two f u n c t i o n s ,  and a t  t i m e s  
have  p robab ly  been a r b i t r a r y  i n  t h e  manner of making t h e  d i s -  
t i n c t i o n .  T h i s  d i s t i n c t i o n  h a s  been s e v e r e l y  c r i t i c i z e d  by l e g a l  
w r i t e r s . 3 0  I n  a d d i t i o n ,  s e v e r a l  j u r i s d i c t i o n s  have r ecogn ized  

t i m e s  by t h e  p l u r a l i t y  of  c a s e s  i n  each  s t a t e  and by t h e  
p l u r a l i t y  of s t a t e s .  Fo r  a n n o t a t i o n s  on a  p u b l i c  e n t i t i e s 1  
l i a b i l i t y  o r  immunity w i t h  r e s p e c t  t o  t o r t s  i n  connec t ion  
w i t h  t h e  o p e r a t i o n  of  an a i r p o r t ,  66 A.L.R.  2d 634; t o r t i o u s  
i n j u r y  i n  o r  abou t  a b u i l d i n g  which i s  used f o r  a governmen-
t a l  o r  p r o p r i e t a r y  f u n c t i o n ,  64 A . L . R .  1545;  f o r  per forming  
an a u t o p s y ,  8 3  A.L.R.2d 970;  f o r  damages i n  t o r t  i n  o p e r a t -  
i n g  a h o s p i t a l ,  25  A.L.R.2d 203; f o r  n e g l i g e n c e  i n  i n s e c t  o r  
vermin e r a d i c a t i o n  o p e r a t i o n s ,  2 5  A.L.R.2d 1057;  damages 
caused  by bu rn ing  from h o t  a s h e s ,  c i n d e r s ,  o r  o t h e r  h o t  w a s t e  
m a t e r i a l  i n  p u b l i c  p a r k ,  42 A.L.R.2d 947;  l i a b i l i t y  f o r  t o r t s  
i n  c o n n e c t i o n  w i t h  a c t i v i t i e s  which p e r t a i n ,  o r  a r e  c la imed 
t o  p e r t a i n ,  t o  p r i v a t e  o r  p r o p r i e t a r y  f u n c t i o n s ,  101 A . L . R .  
1166 ,  k.L.R.2d 1079;  l i a b i l i t y  f o r  drowning on p u b l i c  prem- 
i s e s ,  8 A.L.R.2d 1254;  l i a b i l i t y  i n s u r a n c e  a s  a f f e c t i n g  i m -
muni ty  from t o r t  l i a b i l i t y  of governmenta l  u n i t s ,  68 A.L.R.2d 
1437 ;  main tenance  of a u d i t o r i u m ,  community r e c r e a t i o n a l  cen -
t e r  b u i l d i n g ,  o r  t h e  l i k e ,  by p u b l i c  e n t i t y  a s  governmenta l  
o r  p r o p r i e t a r y  f u n c t i o n ,  47  A.L.R.2d 544; damages f o r  c a r r y -  
i n g  o u t  c o n s t r u c t i o n  o r  r e p a i r  of s ewers  o r  d r a i n s ,  6 1  A.L.R.  
2d 874; o p e r a t i o n  of b a t h i n g  beach o r  swimming poo l  a s  gov- 
e rnmen ta l  o r  p r o p r i e t a r y  ' f u n c t i o n ,  55 A.L.R.2d 1434; o p e r a -
t i o n  of sewage d i ~ ~ o s a l - ~ l a n t  a s  governmenta l  o r  p r o p r i e t a r y  
f u n c t i o n ,  57 A.L.R.2d 1336;  o p e r a t i o n  of f i r e  depa r tmen t  ve -  
h i c l e ,  82 A.L.R.2d 312;  o p e r a t i o n  o f  g a r a g e  f o r  main tenance  
and r e p a i r  of government v e h i c l e s  a s  governmental  f u n c t i o n ,  
2 6  A.L.R.2d 944; i n j u r y  o r  d e a t h  a s  r e s u l t  of nu i sance  c r e -
a t e d  o r  ma in ta ined  by p u b l i c  e n t i t y  i n  governmental  c a p a c i t y ,  
56 A.L.R.2d 1424;  snow removal o p e r a t i o n s  a s  governmental  op-  
e r a t i o n s ,  92 A.L.R.2d 796;  s t a t e ' s  immunity from t o r t  l i a -
b i l i t y  a s  dependent  on governmenta l  o r  p r o p r i e t a r y  n a t u r e  of  
f u n c t i o n ,  40 A.L.R.2d 927;  l i a b i l i t y  i n  connec t ion  w i t h  t h e  
d e s t r u c t i o n  of weeds and t h e  l i k e ,  34 A.L.R.2d 1210; c o n s t i -  
t u t i o n a l i t y  of  s t a t u t e  which r e l i e v e s  p u b l i c  e n t i t y  from 
l i a b i l i t y  f o r  t o r t s ,  124 A.L.R.  350;  a b r o g a t i o n  of  s t a t e ' s  
immunity from l i a b i l i t y  o r  s u i t  a s  a f f e c t i n g  immunity o f  pub- 
l i c  e n t i t i e s ,  161 A.L.R. 367. 

30. 	 " M a n i f e s t l y ,  t h e  d i s t i n c t i o n  was u n s a t i s f a c t o r y .  I t  o f f e r e d  
no s o l i d  grounds  f o r  p r e d i c t i o n ,  i n v i t e d  t e s t  l i t i g a t i o n ,  
o p e r a t e d  i n  a f o r t u i t o u s  and e r r a t i c  f a s h i o n ,  and had l i t t l e  
r e l e v a n c e  t o  e i t h e r  t h e  s o c i a l  need f o r  r i s k  d i s t r i b u t i o n  o r  
t h e  economic f e a s i b i l i t y  o f  s h i f t i n g  from t h e  i n j u r e d  i n d i v i d -  



t h e  i n h e r e n t  unsoundness  o f  this d i s t i n c t i o n  and have d i s c a r d e d  
i t , 3 1  o r  have a b o l i s h e d  t h e  d i s t i n c t i o n  i n  t h e  p r o c e s s  of  ab ro -
g a t i n g  immunity f o r  governmenta l  f u n c t i o n s , 3 *  w h i l e  s e v e r a l  s t a t e s  
have  accomplished t h e  same by s t a t u t e . 3 3  

T y p i c a l  of c o u r t  d e c i s i o n s  a c r o s s  t h e  c o u n t r y ,  Colorado  
c a s e s  a r e  l a c k i n g  i n  c l e a r  and w e l l  d e f i n e d  g u i d e l i n e s . 3 4  I n  
g e n e r a l ,  it can  be s a i d  t h a t  an i n c r e a s i n g  number of  governmental  
e n t i t y  a c t i v i t i e s  a r e  b e i n g  c l a s s i f i e d  a s  p r o p r i e t a r y  i n  n a t u r e  
and t h e r e f o r e  s u b j e c t  t o  t o r t  1 i a b i l i t y . 3 5  I n  a d d i t i o n ,  t h e  t r a -  
d i t i o n a l  immunity of many governmental  a c t i v i t i e s  h a s  been p a r -  
t i a l l y  waived by s t a t u t e ,  such a s  t h e  1949 s t a t u t e  which s u b j e c t s  
t h e  s t a t e  and i t s  p o l i t i c a l  s u b d i v i s i o n s  t o  l i a b i l i t y .  f o r  any i n -  
j u r y  o r  damage caused  by t h e  t o r t i o u s  o p e r a t i o n  of  a government-
owned motor  v e h i c l e . 3 6  

Ministerial/discretionary d i s t i n c t i o n .  A branch  of  t h e  
r u l e  of-ability of p u b l i c  e n t i t i e s  f o r  t o r t s  i n  c o n n e c t i o n  
w i t h  t h e  e x e r c i s e  of  governmenta l  f u n c t i o n s  i s  t h e  r u l e  which d i s -
t i n g u i s h e s  (1) m i n i s t e r i a l  d u t i e s  from (2)  l e g i s l a t i v e ,  j u d i c i a l  

u a l  t o  t h e  p u b l i c  t r e a s u r y  l o s s e s  due  t o  s e r i o u s  i n j u r y . "  
Van A l s t  ne ,  C a l i f o r n i a  Government Tort L i a b i l i t y  9 1 .17 ,  a t  
1 9  (1964y.  I n  a d d i t i o n  t o  t h e  l aw  r e v i e w  a r t i c l e s  c i t e d  i n  
n o t e  2 ,  s u p r a ,  s e e  Seasongood,  Munic ipa l  C o r p o r a t i o n s :  Ob-
j e c t i o n  t o  t h e  Governmental  o r  P r o p r i e t a r y  T e s t ,  22 Va. L .  
Rev. 910 ( 1 9 3 6 ) ;  Warp, The Law and A d m i n i s t r a t i o n  of Munici-  
p a l  T o r t  L i a b i l i t y ,  28 Va. L .  Rev. 630 (1942)  ; Green,  Munic- 
i p a l  L i a b i l i t y  f o r  T o r t s ,  38 I l l .  L. Rev. 355 (1944) ; Smith,  
Munic ipa l  T o r t  L i a b i l i t y ,  48 Mich. L ,  Rev. 4 1  (1949)  ; James, 
T o r t  L i a b i l i t y  o f  Governmental  U n i t s  and t h e i r  O f f i c e r s ,  22 
Univ.  o f  Ch i .  L. Rev. 610 ( 1 9 5 5 ) .  

31. 	 See S t o n e  v.  Ar i zona  Hiqhway Commission, 93 A r i z .  384, 381 P .  
2d 107 (1963) .  I r v i n e  v .  Town of Greenwood, 89 S.C.  511,  72 
S.E. 	228 (19i i .1 .  

32. 	S e e  Spane l  v. Mounds V i e w  School  Dist., 264 Minn. 279,  118 
N.W.2d 795 ( 1 9 6 2 ) .  H o l t z  v. C i t y  of Milwaukee, 17 ~ i s . 2 d26, 
115 M.\V.Zd 618 ( 1 6 6 2 ) .  

33. 	 C a l .  Govt.  Code § 815 (3upp.  1 9 6 5 ) ;  Minn. S t a t .  Ann. § 466.02 
(1963)  ; Mich. Comp. Laws 1 691.1401-.I415 ( 1 9 6 4 ) .  

34 .  	 Banks, Colorado  Law of C i t i e s  and C o u n t i e s ,  264 ( 1 9 5 9 ) .  

35. 	 Boulder  v .  Burns,  135 Colo.  561,  313 P.2d 712 (1957) .  

3 6 .  	 13-10-1,  C.R.S.  1963.  



and d i s c r e t i o n a r y  f u n c t i o n s .  T h i s  d i s t i n c t i o n  i s  impor tan t  be-  
c a u s e  t h e  r u l e  h a s  developed t h a t  where a governmental d u t y  o r  
f u n c t i o n  i s  m i n i s t e r i a l ,  a s  d i s t i n g u i s h e d  from d i s c r e t i o n a r y ,  t h e  
p u b l i c  e n t i t y  i s  l i a b l e  f o r  damages a r i s i n g  because of omiss ion  
t o  per form i t ,  o r  f o r  neg l igence  i n  i t s  e x e c u t i o n ?  . 

Although a comprehensive d e f i n i t i o n  of t h e  te rms i s  d i f f i -
c u l t  t o  s t a t e ,  m i n i s t e r i a l  a c t s  a r e  cons ide red  t o  be t h o s e  p e r -  
formed on an  o p e r a t i o n a l  l e v e l  a s  opposed t o  d i s c r e t i o n a r y  a c t s  
which a r e  performed on a p l a n n i n g  leve1.38 For  an a c t  t o  be d i s -
c r e t i o n a r y  t h e r e  must b e . a n  a f f i r m a t i v e  d e c i s i o n  t o  a c t  o r  n o t  t o  
a c t  r a t h e r  t h a n  t h e  n e g l i g e n t  performance of a  c o u r s e  of a c t i o n  
a l r e a d y  dec ided  upon; d i s c r e t i o n a r y  a c t s  i n v o l v e  a f i n a l  de te rmin-  
a t i o n  o f  governmental p o l i c y  o r  a c t i o n ,  and a r e  t h o s e  a c t s  i n  
which a  p u b l i c  o f f i c i a l  h a s  d i s c r e t i o n a r y  l a t i t u d e  and which a c t s  
r e q u i r e  p e r s o n a l  d e l i b e r a t i o n ,  d e c i s i o n  and judgment.39 Minister-
i a l  a c t s ,  on t h e  o t h e r  hand,  amount t o  an obedience  t o  o r d e r s  o r  
t h e  performance of a  d u t y  i n  which t h e  o f f i c e r  o r  employee i s  l e f t  
no c h o i c e  of h i s  own; a c t s  which a r e  p u r e l y  a d m i n i s t r a t i v e  and 
wh ich  do not  i n v o l v e  t h e  e x e r c i s e  of d i s c r e t i o n . 4 0  

Thus,  n e i t h e r  a government e n t i t y  nor  an employee t h e r e o f  
i s  l i a b l e  f o r  t h e  consequences of  an a f f i r m a t i v e  d e c i s i o n  made a t  
t h e  p l a n n i n g  l e v e l  i n  the absence of  a p r e v i o u s l y  s e t  c o u r s e  of 
a c t i o n , 4 1  The g e n e r a l  r u l e  i s  t h a t  a p u b l i c  e n t i t y  may be l i a b l e  
f o r  i t s  neg l igence  i n  per forming m i n i s t e r i a l  a c t s  and t h e  t e s t  of 
l i a b i l i t y  does n o t  depend upon t h e  governmenta l -p ropr i e t a ry  d i s-
t i n c t i o n  because t h e  government may be l i a b l e  f o r  neg l igence  e t  
t h e  m i n i s t e r i a l  o r  o p e r a t i o n a l  l e v e l ,  even i f  t h e  f u n c t i o n  p e r -  
formed i s  governmental .  M i n i s t e r i a l  a c t s  a l s o  may g i v e  r i s e  t o  

37. 	 McQui l l in ,  Munic ipa l  C o r p o r a t i o n s  § 53.33 (3rd ed. 1963) .  

D a l e h i t e  v. Uni ted  S t a t e s ,  346 U.S. 15, 73 S, C t .  956, 97 L. 
E a . o w i n s Co. v. Uni ted  S t a t e s ,  350 U . S .  
61, 76 S.Ct. 122,  100 LoEd. 48 (1955) ; Rayonier  v.  Uni ted  
S t a t e s ,  352 U.S. 315, 7 7 ' S . C t .  374,  1 L.Ed.2d 354 ( 1 9 5 7 ) ;  
Cohen v. United  S t a t e s ,  252 F. 679 ( N . D .  1966) .S I J ~ ~ .  Ga. 

Dolphin  Gardens.  I n c .  v. United  S t a t e s ,  

'119651. 


40. 	 Cohen v. United  S t a t e s ,  252 F. Supp. 679 (N.D. Ga. 19661, and 
see Prosser, Torts 780-781 (1164) . 

41. 	 For  an e x h a u s t i v e  r ev iew of modern c a s e s  h o l d i n g  an employee 
immune from l i a b i l i t y  f o r  h i s  t o r t s  r e s u l t i n g  from t h e  execu-
t i o n  of d i s c r e t i o n a r y  power, s e e  3 Davis ,  A d m i n i s t r a t i v e  Law 
5 26.01 (supp.  1 9 6 5 ) .  
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persona l  l i a b i l i t y  of t h e  pub l i c  ernployees.4* Colorado cases have 
g e n e r a l l y  followed t h e s e  d i s t i n c t i o n s  i n  t h e  imposi t ion of govern- 
mental t o r t  l i a b i l i t y  .43 . 

The d i s c r e t i o n a r y  immunity r u l e  and t h e  grounds upon which 
it is defended h a s  been c r i t i c i z e d . 4 4  The Federal  Tor t  Claims Act 
c o n t a i n s  provis ions  excep t ing  t h e  government from l i a b i l i t y  f o r  
i n j u r f es a r i s i n g  from discret3.onary ' ac t s  ,45 which p rov i s ions  have 
been narrowly const rued,  thereby broadening t h e  government's l i a - ,  
bility.46 In l i g h t  of the t r end  t o  abo l i sh  immunity and g ran t  
r e d r e s s  from i n j u r i e s  a r i s i n g  out  of t h e  cu lpab le  a c t s  of govern-
mental e n t i t i e s ,  it has been suggested t h a t  t h e  s t a t e  c o u r t s  
should fo l l ow  t h e  federal .  i n t e r p r e t a t i o n  of t h e  d i s c r e t i o n a r y  i m -
munity p r o v i s i o n .  Some have even suggested t h a t  t h e r e  appears t o  
be merit i n  e l imina t ing  d i s c r e t i o n a r y  immunity i n  most ca se s ,  be-
cause "the reasons  f o r  employee immunity f o r  d i s c r e t i o n a r y  a c t s  
a r e  unconvincing when such s t a t u t o r y  innova t ions  a s  indemnifica-  
t i o n  and l imi t ed  l i a b i l i t y  a r e  a v a i l a b l e  t o  i n s u l a t e  employees 
from persona l  risk. The pecuniary r i s k s  t o  governmental e n t i t i e s  
are a l s o  reduced by t h e  a v a i l a b i l i t y  of insurance ,  the f a c t  t h a t  
re l ie f  i s  often af forded  by l e g i s l a t u r e s  i n  s p i t e  of immunity, and 
t h e  t r e n d  toward spreading l i a b i l i t y  among those  b e s t  ab le  t o  bear  
it . ~ 4 7  

42. 	 See, e.g.,  Spomer, 207,144 Colo. 
355 P .2d  960 (1960) . For a d i s c u s s i o n  o f  t h e  l i a b i l i t y  of 
pub l i c  employees f o r  m i n i s t e r i a l  a c t s ,  see  3 Davis, supra ,  a t '  
6 26.02, 

43. 	 Schwalk v. Connelv, 116 Colo. 195, 179 P .2d 667 (1947) . The 
Colorado Claims Commission s t a t u t e  (130-10-1 e t  seq,  C.R.S. 
1963, a s  amended) was amended by Chapter  280, 1967 Sess ion 
Laws, t o  express ly  provide f o r  t h e  r ecogn i t i on  of t h e  d i s c r e -  
t i o n a r y  immunity r u l e .  

44. 	 J a f f e ,  S u i t s  Agains t  Governments and Off i ce r s :  Damage Actions, 
77 Harv. L. Rev. 209, 223 (1963) ; James, To r t  L i a b i l i t y  of 
Governmental U n i t s  and Their O f f i c e r s ,  22 U. Chi. L. Rev. 610, 
654-55 (1955); 3 Davis, Adminis t ra t ive  Law 8 25.13 (supp. 1965); 
Note,  t h e  D i sc re t i ona ry  Immunity Doctr ine  i n  C a l i f o r n i a ,  19 
Hast ings  L. J. 561 (1968) . 

45. 	 Federal Tort  Claims Act,  28 U . S . C .  § 2680 ( a ) .  

46. 	 See American Exch. Bank v. United S t a t e s ,  257 F.2d 938 ( 7 t h
C i r .  1958) (p lann ing  l e v e l  d i s c r e t i o n  ends with i n i t i a l  d e c i -  
s i on  t o  a c t ) ;  Cohen-v, United S t a t e s ,  supra ,  note 40 ( f a i l u r e  
t o  fo l low recommendations t o  conf ine  p r i sone r  not . d i s c r e t i o n -  
a ry )  * Jemison v. Dredqe D u p l e x ,  163 F; Supp. 947 (s.D.Ala. 
19581 {planning and cons t ruc t i on  of cana l  not  d i s c r e t i o n a r y ) .  

47. 	 Note, The Utah Governmental Immunity Act: An Analysis ,  120 

Utah L. Rev. 136 (1967).  




Nuisance  e x c e p t i o n .  Another  i m p o r t a n t  r u l e  t h a t  h a s  de-  
v e l o p e d  i n  r e l a t i o n  t o  t h e  s o v e r e i g n  immunity d o c t r i n e  i s  t h a t  a 
p e r s o n  i n j u r e d  a s  a consequence  of governmenta l  a c t i v i t y  can  re-
c o v e r  i n  t o r t ,  n o t w i t h s t a n d i n g  t h e  immunity d o c t r i n e ,  i f  t h e  i n -  
j u r y  r e s u l t e d  from a n u i s a n c e .  The r u l e  i s  g e n e r a l l y  r ecogn ized  
t h a t  a m u n i c i p a l i t y  o r  o t h e r  p u b l i c  e n t i t y  i s  l i a b l e  t o  the same 
e x t e n t  a s  a  p r i v a t e  c o r p o r a t i o n  f o r  i n ' u r i e s  r e s u l t i n g  from t h e  
c r e a t i o n  o r  main tenance  of a nu i sance .48  Many o r d i n a r y  n e g l i g e n t  
t o r t s ,  f o r  which s o v e r e i g n  immunity would o t h e r w i s e  be a comple te  
d e f e n s e ,  may be found t o  be  w i t h i n  t h e  scope  of a n u i s a n c e .  

Many c a s e s  have  d i s t i n g u i s h e d  between n u i s a n c e s  which c a u s e  
p r o p e r t y  damage and t h o s e  c a u s i n g  p e r s o n a l  i n j u r y  .49 But o r d i n a r -  
i l y ,  n u i s a n c e  l i a b i l i t y  f o r  p e r s o n a l  i n j u r y  o c c u r s  i n  t h e  same 
manner a s  f o r  p r o p e r t y  i n j u r i e s . 5 0  I f  a m u n i c i p a l i t y  i n v a d e s  p r i -  
v a t e  p r o p e r t y  and c r e a t e s  a n u i s a n c e  t h e r e ,  it 'may be l i a b l e  f o r  
m a i n t a i n i n g  a n u i s a n c e  on t h e  t h e o r y  t h a t  it i s  a t a k i n g  of prop-
e r t y  w i t h o u t  j u s t  compensa t ion ,  Thus, t h e  n u i s a n c e  d o c t r i n e  h a s  
been used  a s  an a u x i l i a r y  remedy where t h e  d o c t r i n e  of i n v e r s e  
condemnation i s  i n s u f f i c i e n t  t o  supp ly  comple te  r e l i e f  .51 

I n  Colorado ,  it h a s  been h e l d  t h a t  a m u n i c i p a l i t y  i s  l i a b l e  
f o r  damages f o r  u n l a w f u l  aba tement  of a  p u b l i c  nu isance .52  Unlaw-
f u l  aba tement  o c c u r s  when i n  f a c t  t h e r e  i s  no n u i s a n c e  o r  when t h e  
method of abatement  i s  e x c e s s i v e .  L i k e w i s e ,  mun ic ipa l  o f f i c i a l s  
have  been  h e l d  l i a b l e  i n  damages f o r  wrongful  abatement  of an a l -
leged nu i sance .53  S o v e r e i g n  immunity i s  no d e f e n s e  i n  a  damage 
s u i t  a g a i n s t  a m u n i c i p a l i t y  f o r  wrongful  abatement  of  an a l l e g e d  
n u i s a n c e .  Where p r o p e r t y  a b a t e d  by a m u n i c i p a l i t y  i s  n o t  i n  f a c t  
a n u i s a n c e ,  a m u n i c i p a l i t y  i s  l i a b l e  on t h e  t h e o r y  t h a t  it must 

48. 	 C a l .  Law R e v i s i o n  Comm'n, A Study R e l a t i n g  t o  Sove re ign  Immun-
i t y  225 (1963) :  Kentucky L e g i s l a t i v e  Research  Comm'n, Govern-
m e n t a l  Immunity, Resea rch  Repor t  No. 30, p. 28 (1965)  ; McQui.1-
l i n ,  Munic ipa l  C o r p o r a t i o n s  98 52.13,  53.49 ( 3 r d  ed.  1963) .  

49 .  	 S e e  c a s e s  c o l l e c t e d  i n  56 A.L.R.  2d 1409,  1419 (1957) .  

50. 	Rhyme, Munic ipa l  Law (wash. D.C. : Nat.  I n s t i t u t e  of Munic ipa l  
Law O f f i c e r s ,  19571,  p .  741. 

51. 	 C a l .  Law R e v i s i o n  Comm'n, s u p r a  n o t e  48, a t  230. 

52. 	 McMahon v.  City of T e l l u r i d e ,  7 9  c o l o .  281 ,  244 Pac .  1017 
C 1926). 

53. 	Houston v. Walton,  23 Colo.  App. 282,  129 Pat. 263 (1912) ; 
G a s k i n  v.  P e o p l e ,  84 Colo.  582,  272 Pac.  662 (1928) .  



g r a n t  compensat ion f o r  p r i v a t e  p r o p e r t y  t h a t  it h a s  t a k e n  f o r  pub- 
l i c  use.54 The i s s u e  h a s  a r i s e n  a s . t o  t h e  p o s s i b l e  l i a b i l i t y  of a 
m u n i c i p a l i t y  f o r  f a i l i n g  t o  e x e r c i s e  i t s  power t o  a b a t e  a p u b l i c  
n u i s a n c e .  The Co lo rado  Supreme Cour t  h a s  g e n e r a l l y  r e f u s e d  t o  
hold  a  m u n i c i p a l i t y  l i a b l e  f o r  i t s  r e f u s a l  t o  a b a t e  an a l l e g e d  
p u b l i c  nu i sance  .55' 

I n  t h e s e  c a s e s ,  i n  o t h e r  words,  t h e  c o u r t s  have employed 
t h e  n u i s a n c e  r a t i o n a l e  a s  a t e c h n i q u e  for r e t r e a t i n g  from govern-  
menta l  n o n l i a b i l i t y  for neg l igence  .56 The p r a c t i c a l  consequence 
o f  t h e  development of t h e  "nu i sance  e x c e p t i o n "  h a s  been t o  c u t  
down t h e  a r e a  o f  governmenta l  immunity. T h i s  t e c h n i q u e  h a s  been 
c r i t i c i z e d  a s  i n t r o d u c i n g  a s u b s t a n t i a l  d e g r e e  of u n c e r t a i n t y  and 
c o n f u s i o n  i n t o  t h e  law,  t h e r e b y  t e n d i n g  t o  i n v i t e  unnecessa ry  
l i t i g a t i o n .  

I n t e n t i o n a l  t o r t s .  A v o l u n t a r y  a c t  which w i l l f u l l y  harms 
a n o t h e r  o r  an injury s u b s t a n t i a l l y  c e r t a i n  t o  f o l l o w  from a  volun-  
t a r y  a c t  w i l l  c o n s t i t u t e  an i n t e n t i o n a l  t o r t .  G e n e r a l l y  t h e r e  i s  
a d e f i n i t e  tendency  t o  impose g r e a t e r  r e s p o n s i b i l i t y  upon one 
whose conduct  was i n t e n d e d  t o  do harm. A p a r t  from t h e  " n u i s a n c e  
e x c e p t i o n v ,  i t  a p p e a r s  t o  be t h e  s e t t l e d  law i n  most s t a t e s  t h a t  
t h e  d o c t r i n e  of s o v e r e i g n  immunity e x t e n d s  t o  i n t e n t i o n a l  t o r t s  
a s  w e l l  a s  t h o s e  i n v o l v i n g  n e g l i g e n c e ,  and t h a t  a governmental  
agency i s  n o t  l i a b l e  f o r  t h e  w i l f u l  t o r t s  of i t s  employees and o f -
ficers.57 T h e  g o v e r n m e n t a l - p r o p r i e t a r y  d i s t i n c t i o n  h a s  been ap- 
p l i e d  i n  t h i s  a r e a  and most p u b l i c  e n t i t i e s  a r e  u s u a l l y  l i a b l e  f o r  
i n t e n t i o n a l  t o r t s  of t h e i r  employees when a c t i n g  i n  t h e  c o u r s e  and 
s c o p e  of  p r o p r i e t a r y  a c t i v i t i e s .  I n  t h e i r  governmenta l  c a p a c i t y ,  
however,  p u b l i c  e n t i t i e s  have g e n e r a l l y  been d e c l a r e d  immune from 
l i a b i l i t y  f o r  i n j u r i e s  s u s t a i n e d  a s  a  consequence of i n t e n t i o n a l  
t o r t s ,  such a s  wrongful  a r r e s t ,  f a l s e  imprisonment ,  a s s a u l t  and 
b a t t e r y ,  m a l i c i o u s  p r o s e c u t i o n ,  wrongful  d e s t r u c t i o n  o f  p e r s o n a l  
p r o p e r t y ,  and o t h e r  t y p e s  o f  i n t e n t i o n a l  t o r t s  .58 

54. 	 See n o t e  52, s u p r a .  

Luxford v ,  C i t v  and Countv of  Denver ,  65 Colo .  355, 176 P a c .  

b i l i t y  of m u n i c i p a l i t i e s  f o r  n u i s a n c e s ,  s e e  Nuisance C o n t r o l  
i n  Colorado  M u n i c i p a l i t i e s ,  Colorado  Munic ipa l  League ( s e p t a  
1966). p. 8. 

56. 	 P r o s s e r ,  T o r t s  779 (2nd e d ,  1955). 

57. 	C a l .  Law R e v i s i o n  Comm'n, A Study R e l a t i n g  t o  Sove re ign  Immun- 
i t y ,  p. 231 (1963). 

58. 	Ibid. 




S e v e r a l  s t a t e s  have ab roga ted  t h e  d o c t r i n e  of s o v e r e i g n  i m -
muni ty  with r e f e r e n c e  t o  bo th  i n t e n t i o n a l  and n e g l i g e n t  torts,59 
and any exception t h e r e t o  must be founded e i t h e r  upon s t a t u t e  o r  
compe l l ing  c o n s i d e r a t i o n s  of p u b l i c  p o l i c y .  I t  may be noted t h a t  
t h i s  rule i s  somewhat at v a r i a n c e  with t h e  g e n e r a l  t r e n d  of l e g i s -
l a t i v e  p o l i c y  which h a s  n o t  r e l a x e d  t h e  p r i n c i p l e  of s o v e r e i g n  i m -
muni ty  a s  t o  i n t e n t i o n a l  t o r t s . 6 0  T h e  u s u a l  l e g i s l a t i v e  approach  
h a s  g e n e r a l l y  r e f l e c t e d  t h e  view t h a t  t h e  p u b l i c  o f f i c e r  o r  em-
ployee who commits an  i n t e n t i o n a l  wrong shou ld  be s o l e 1  l i a b l e  
for his misconduct, and h i s  employer shou ld  be imrnune.6 1 

I n  d r a f t i n g  l e g i s l a t i o n  which  wa ives  t o r t  immunity, t h e r e  
a lways  e x i s t s  a problem of w h e t h e r  t h e  government should a c c e p t  
r e s p o n s i b i l i t y  f o r  t h e  " i n t e n t i o n a l n  t o r t s  of i t s  employees.  A s  
i n d i c a t e d  above, t h e  u s u a l  l e g i s l a t i v e  approach i s  t o  m a i n t a i n  i m -
muni ty  f o r  i n j u r i e s  f rom t h e  i n t e n t i o n a l  t o r t s  of  o f f i c e r s  and em-
p l o y e e s .  However, an o f f i c e r  charged with f a l s e  imprisonment  o r  
wrongfu l  a r r e s t  o r  o t h e r  i n t e n t i o n a l  t o r t s  i s  u s u a l l y  o n l y  pe r fo rm-  
i n g  t h e  d u t i - e s  of h i s  job.  I f  h e  exceeds  t h e  o r d i n a r y  bounds of 
n e g l i g e n c e ,  s u b j e c t i v e l y  going  a degree f u r t h e r ,  t h e  governmenta l  
unit may be r e l i e v e d  of  l i a b i l i t y  and t h e  o f f i c e r  h e l d  answerab le ;  
o r  i f  t h e r e  h a s  been n o  a c c e p t a n c e  of l i a b i l i t y  f o r  g e n e r a l  n e g l i -
gence by t h e  e n t i t . y ,  a sympa the t i c  c o u r t  might  become more i n c l i n e d  
t o  f i n d  a n  i n t e n t i o n a l  t o r t .  I n  t h e  e x e r c i s e  of t h e  v a s t  powers  of 
government  by f a l l i b l e  i n d i v i d u a l  o f f i c e r s  and  employees,  unusua l  
r i s k s  of ha rm t o  p r i v a t e  i n t e r e s t s  w i l l  i n e v i t a b l y  r e s u l t .  Xhe the r  
t h e  r i s k s  a r e  c h a r a c t e r i z e d  by " n e g l i g e n c e "  o r  " i n t e n t "  i s ,  i n  t h i s  
c o n t e x t ,  o n l y  one among many f a c t o r s  which r e q u i r e  a p p r a i s a l  i n  
d e c i d i n g  t h e  u l t i m a t e  issues. Those i s s u e s  a r e  fundamen ta l ly  p o l -

59 .  	 Muskopf v. C o r n i n q  H o s p i t a l  D i s t r i c t ,  55 Cal .2d 211,  11 C a l .  
R p t r .  89, 359 P . 2 d  457 (1961).  

60. 	 E.g., it  i s  p rov ided  t h a t  the j u r i s d i c t i o n  of t h e  Colorado  
C la ims  Commission s h a l l  n o t  e x t e n d  t o  c l a i m s  " a r i s i n g  o u t  of 
a l l e g e d  a s s a u l t ,  b a t t e r y ,  f a l s e  impr isonment ,  f a l s e  a r r e s t ,  
m a l i c i o u s  p r o s e c u t i o n ,  abuse of p r o c e s s ,  l i b e l  o r  s l a n d e r ,  
m i s r e p r e s e n t a t i o n ,  d e c e i t ,  f r a u d ,  i n t c r f  e r e n c e  w i t h  c o n t r a c -  
t u a l  r i g h t s ,  o r  i n v a s i o n  of t h e  r i g h t  of p r i v a c y . "  130-10-1 
e t  seq. ,  C . R . S .  1963,  a s  amended. 

61. 	T h i s  approach i s  r e f l e c t e d  i n  t h e  F e d e r a l  T o r t  Cla ims  A c t ,  28 
U.S.C. § 2680 ( h ) ,  which p r o v i d e s  t h a t  the p r o v i s i o n s  of t he  
a c t  s h a l l  n o t  a p p l y  t o  'Iany claim arising o u t  of  assault, 
battery, f a l s e  impr isonment ,  f a l s e  a r r e s t ,  m a l i c i o u s  p r o s e c u -  
t i o n ,  abuse  of p r o c e s s ,  l i b e l ,  s l a n d e r ,  m i s r e p r e s e n t a t i o n ,  
d e c e i t ,  o r  i n t e r f e r e n c e  w i t h  c o n t r a c t  r i g h t s . "  See a l s o  Utah  
Governmental  Immunity A c t ,  Utah  Code Ann. D 63-30-11 ( 2 )  ( ~ u p p .  
1967). f o r  similar p r o v i s i o n s .  



icy ques t i ons  a s  t o  who should p roper ly  bear  t h e  l o s s  -- t h e  i n -
ju red  person,  t h e  p u b l i c  o f f i c e r  o r  employee, o r  t h e  t axpayers  a s  
a who.le.62 

Bases f o r  n o n l i a b i l i t y  o t h e r  t h a n  sovere iqn immunity. The 
common law has  a r t i c u l a t e d  o t h e r  t h e o r e t i c a l  grounds f o r  non l i a -  
b i l i t y  of pub l i c  e n t i t i e s ,  which may simply be c o r o l l a r i e s  t o  o r  
hybrid forms of t h e  immunity d o c t r i n e  o r  may be independent  of t h e  
doctrine. The ex is tence  of t h e s e  grounds of n o n l i a b i l i t y  t h u s  de-
s e r v e  cons ide r a t i on  i n  t h e  development of a l e g i s l a t i v e  program 
relating t o  sovere ign immunity, so t h a t  whatever  express ions  of 
l e g i s l a t i v e  po l i cy  emerge w i l l  t a k e  them i n t o  account.  

The common law bases  f o r  n o n l i a b i l i t y  o t h e r  t han  sovere ign 
immunity a.re twofold: ( 1 )  t h e  i n a p p l i c a b i l i t y  of t h e  d o c t r i n e  of 
r espondea t  s u p e r i o r  t o  t o r t s  of a p u b l i c  o f f i c e r  who i s  a c t i n g  a s  
a s e r v a n t  of t h e  law;  and (2)  t h e  i n a p p l i c a b i l i t y  of respondeat
s u p e r i o r  t o  t o r t s  of p u b l i c  employees who a r e  a c t i n  u l t r a  v i r e s . 63  
Each of t h e s e  two l i n e s  of common law development w!?11 be d i s -  
cussed s e p a r a t e l y  and i n  connect ion w i th  each o t h e r .  

P u b l i c  e n t i t i e s  g e n e r a l l y  f a l l  w i t h i n  t h e  o rd ina ry  r u l e  
that t h e  supe r io r  o r  employer must answer f o r  t h e  negl igence  of 
h i s  agent  o r  s e rvan t  i n  t h e  course  of h i s  employment. In o rde r  
t o  hold  a pub l i c  e n t i t y  l i a b l e  i n  damages because of t h e  t o r t  of 
one a l l eged  t o  be i t s  servant,  it must appear t h a t  t h e  l a t t e r  was 
a s e r v a n t  of t h e  p u b l i c  e n t i t y  a t  t h e  t ime of t h e  a l l eged  tort.64 
An excep t ion  t o  this g e n e r a l  r u l e  has  developed which ho lds  t h a t  
t h e  r e l a t i o n  of mas te r  and s e rvan t  does  not  e x i s t  s o  a s  t o  r ende r  

62. 	 Kentucky L e g i s l a t i v e  Research Commln, Governmental Immunity, 
Res. Report No. 30 (1965) ,  p. 27, c i t i n g  Cal .  Law Revis ion 
Commln, supra  n o t e  57, a t  p. 236. 

63. 	 Cal .  Law Revis ion Comm'n, A Study Re l a t i ng  t o  Sovereign I m -
munity,  p. 273 (Jan.  1963).  

64. 	 McQui l l in ,  Municipal  Corpora t ions ,  § 53.66 (3 rd  ed. 1963) ,
The r u l e  h a s  been s t a t e d  i n  t h i s  manner: The common law r u l e  
t h a t  t h e  mas te r  i s  l i a b l e  f o r  wrongful  i n j u r y  i n f l i c t e d  by 
h i s  s e rvan t  a c t i n g  within t h e  scope of h i s  employment i s  gen-
e r a l l y  app l ied  i n  imposing t o r t  l i a b i l i t y  upon m u n i c i p a l i t i e s .  
Thus t o r t  l i a b i l i t y  may be imposed upon t h e  mun ic ipa l i t y  i f  
it and t h e  t o r t f e a s o r  . . . occupy a master -servant  r e l a t i o n -
s h i p ;  i f  t h e  wrongful a c t  caus ing t h e  i n j u r y  i s  w i th in  t h e  
scope of t h e  t o r t f  e a s o r l  s scope of a u t h o r i t y  and employment; 
and i f  t h e  wrongful a c t  was committed i n  connect ion wi th  5 

p r o p r i e t a r y  f u n c t i o n  o r  o t h e r  munic ipal  f u n c t i o n  which under 
a p p l i c a b l e  p r i n c i p l e s  of municipal  t o r t  law does not immunize 
the munic ipa l i t y  -from t o r t  l i a b i l i t y .  Rhyne , Municipal Law 
89 30-11 (1957).  



t h e  p u b l i c  e n t i t y  l i a b l e ,  i f  t h e  t o r t f e a s o r  i s  an o f f i c e r  o r  em-
p l o y e e  of t h e  s t a t e ,  o r  one whose o f f i c e  and d u t y  was c r e a t e d  and 
d e c l a r e d  by p u b l i c  law,  s i n c e  i n  c a r r y i n g  o u t  h i s  r e s p o n s i b i l i t y ,  
h e  was a c t i n g  a s  an a g e n t  and s e r v a n t  of  t h e  law r a t h e r  t h a n  of 
t h e  p u b l i c  e n t i t y .  F o r  t h e i r  t o r t s ,  such  o f f i c i a l s  a r e  p e r s o n a l l y  
l i a b l e ,  b u t  t h e  employing e n t i t y  i s  not .65  Thus a p u b l i c  e n t i t y  
i s  n o t  l i a b  f o r  t h e  a c t s  of i t s  p e r s o n n e l  performed a s  s e r v a n t s  
of t h e  law,  &% 

No p r e c i s e  r u l e  h a s  been l a i d  down a s  a t e s t  t o  d e t e r m i n e  
w h e t h e r  p e r s o n s  a r e ,  a s  a m a t t e r  of f a c t ,  t h e  a g e n t s  o r  s e r v a n t s  
of  t h e  p u b l i c  e n t i t y ,  o r  s e r v a n t s  of  t h e  law. The g e n e r a l  t e s t  
c o n c e r n s  t h e  power t o  c o n t r o l .  The r i g h t  t o  c o n t r o l  t h e  a c t i o n  of 
t h e  p e r s o n  do ing  t h e  a l l e g e d  wrong, a t  t h e  t i m e  of and w i t h  refer-
e n c e  t o  t h e  m a t t e r  o u t  o f  which t h e  a l l e g e d  wrong sprung,  which i s  
the g e n e r a l  t e s t  of t h e  re1.ationshi.p o f  m a s t e r  and s e r v a n t ,  gov-
e r n s ,  a t  l e a s t  t o  some e x t e n t ,  i n  d e t e r m i n i n g  whether  a p u b l i c  en -
t i t y  i s  l i a b l e  unde r  t h e  r u l e  of r e s p o n d e a t  s u p e r i o r .  

The ri%Stt o  d i s c h a r g e  o r  t e r m i n a t e  t h e  r e l a t i o n s h i p  i s  a l s o  i m p o r t a n t .  

The problem of d e t e r m i n i n g  who i s  a s e r v a n t  of t h e  e n t i t y  
and who i s  a s e r v a n t  of t h e  l aw  h a s  p r a c t i c a l  r e l e v a n c e  s i n c e  it 
d i r e c t s  a t t e n t i o n  t o  t h e  somewhat un ique  n a t u r e  of c e r t a i n  t y p e s  
o f  p u b l i c  employment. Today c e r t a i n  p u b l i c  o f f i c e r s  and employ-
e e s  h o l d  t h e i r  p o s i t i o n s  p u r s u a n t  t o  d i r e c t  s t a t u t o r y  a u t h o r i t y ,  
and e x e r c i s e  d u t i e s  which a r e  p r e s c r i b e d  and l i m i t e d  a lmost  ex-
c l u s i v e l y  by s t a t u t e .  Although t h e  e n t i t y  i n  and f o r  which t h e y  
f u n c t i o n  may pay  t h e i r  compensat ion and p r o v i d e  t h e  p h y s i c a l  f a -
c i l i t i e s  e s s e n t i a l  t o  c a r r y  o u t  t h e i r  r e s p o n s i b i l i t i e s ,  t h e y  
sometimes a r e  whol ly  o r  p a r t i a l l y  i n d e p e n d e n t  of c o n t r o l  and d i -
r e c t i o n  by t h e  g o v e r n i n g  body of t h e  e n t i t y .  I n  c e r t a i n  i n -
s t a n c e s ,  t h e r e f o r e ,  u n u s u a l l y  d i f f i c u l t  q u e s t i o n s  may a r i s e  i n  
a t t e m p t i n g  t o  i d e n t i f y  a p a r t i c u l a r  p u b l i c  e n t i t y  a s  t h e  r e spon-
s i b l e  employer  f o r  t h e  pu rpose  o f  a p p l y i n g  t h e  d o c t r i n e  of r e -
s p o n d e a t  s u p e r i o r .  

65. See  Meek v .  C i t y  of Loveland ,  85 Co 
(1929)  C i t y  of Denver v. P e t e r s o n .  
1111 (i894). Note t h a t  o f f i c e r s  of 

l o .  346, 276 P 
5 Colo.  App. 
t h e  c i t y  a r e  

lac. 30 
4 1 ,  36 Pac .  
a g e n t s  of 

t h e  s t a t e  when pe r fo rming  governmenta l  f u n c t i o n s  and hence 
t h e  doc t r i n e  of r e s p o n d e a t  s u p e r i o r  d o e s  n o t  apply .  

66.  The o f f i c e r  i n  t u r n  i s  n o t  l i a b l e  f o r  t h e  a c t s  o r  o m i s s i o n s  
o f  s u b o r d i n a t e s ,  w h e t h e r  appo in ted  by him o r  n o t ,  u n l e s s  h e ,  
h a v i n g  t h e  power of s e l e c t i o n  h a s  f a i l e d  t o  u s e  o r d i n a r y  c a r e  
t h e r e i n ,  o r  u n l e s s  he  h a s  been n e g l i g e n t ,  o r  h a s  d i r e c t e d  o r  
a u t h o r i z e d  t h e  wrong. See  L i b e r  v. F l o r ,  143  Colo.  205, 353 
P . 2 d  590 (1960). 

67. M c Q u i l l i n ,  o p e  c i t .  s u p r a  n o t e  64, 8 53.66. 



Another con t i nu ing  l i m i t a t i o n  upon t h e  t o r t  l i a b i l i t y  of 
p u b l i c  e n t i t i e s ,  o u t s i d e  of and s e p a r a t e  from t h e  sovere ign immun- 
i t y  d o c t r i n e ,  which must  be t aken  i n t o  account ,  i s  t h e  d o c t r i n e  
of u l t r a  v i r e s ,  which i s  t h e  p r i n c i p l e  t h a t  a p u b l i c  e n t i t y  s h a l l  
n o t  be l i a b l e  f o r  t h e  t o r t s  of i t s  employees o r  o f f i c e r s  committed 
o u t s i d e  t h e  scope of t h e i r  a u t h o r i t y ,  o r  f o r  i t s  own t o r t s  i n  con- 
n e c t i o n  w i th  an act-which i s  wholly beyond t h e  scope of t h e  power 
of t h e  p u b l i c  e n t i t y . 6 8  U l t r a  v i r e s  a s  a defense i s  apparen t ly  i n  
f u l l  force i n  Colorado.69 

When t h e  d o c t r i n e  of u l t r a  vires and t h e  d o c t r i n e  of r e -
spondeat  s u p e r i o r  a r e  cons ide red  t o g e t h e r ,  i t  i s  o f t e n  necessary 
t o  de te rmine  whether  t h e  a c t  i n  ques t i on  by a n . o f f i c e r  i s  w i th in  
t h e  scope of t h e  o f f i c e r *s power and i s  not  u l t r a  v i r e s .  Conceiv-
ably, every  unauthor ized a c t  by an o f f i c e r  could be c l a s s i f i e d  a s  
u l t r a  v i r e s ,  t h u s  r e l i e v i n g  t h e  e n t i t y  of l i a b i l i t y .  There fore ,  
t h e  courts have he ld  t h a t  even i f  t h e  a c t  i s  unauthor ized,  i f  it 
i s  w i t h i n  t h e  broad scope of t h e  employment and a u t h o r i t y  of t h e .  
t o r t f e a s o r ,  t h e  c i t y  i s  liable.70 I f  t h e  a c t  i s  e n t i r e l y  beyond 
h i s  scope of a u t h o r i t y ,  t h e  c i t y  i s  not  l i a b l e ,  and t h e  p l a i n t i f f ' s  
on ly  remedy i s  the  p e r s o n a l  l i a b i l i t y  of t h e  o f f i c e r  involved.71 

H i s t o r y  O f  The Sovere iqn Immunity Doc t r ine  -

"The Kina can do no wronq." Although modern scholars a r e  
no t  i n  unanimous agreement on t h e  exac t  o r i g i n  and meaning of t h e  
sovere ign  immunity d o c t r i n e ,  it i s  g e n e r a l l y  agreed t h a t  i n  west-  
e rn  p o l i t i c a l  theory  t h e  d o c t r i n e  began a s  an outgrowth of t h e  
common law theory ,  a l l i e d  wi th  t h e  d i v i n e  r i g h t  of k ings ,  t h a t  
"the King can do no wrong," t o g e t h e r  w i th  a  f e e l i n g  t h a t  i t  was 
n e c e s s a r i l y  a c o n t r a d i c t i o n  of h i s  sove re ign ty  t o  a l low him t o  be 
sued a s  of r i g h t  i n  his own c o u r t s .  S ince  t h e  King was d i v i n e  it 
was imposs ib le  f o r  him t o  commit a t o r t ;  hence, i f  t h e r e  was er-
r o r ,  it was obviously  f a u l t  on t h e  p a r t  of  t h e  King 's  agen t s ,  but 

68. 	McQuil l in ,  op. c i t .  supra  note 67, § 53.60; Ca l .  Law Revis ion 
Cornm'n, ope  c i t e  sup ra  no te  63, a t  242; Note, Sovere ign Im-
munity i n  Colorado,  and the F e a s i b i l i t y  of J u d i c i a l  Abroga-
t i o n ,  35U. Colo. L. Rev. 541 (1963). 

69. 	 Town of Idaho Sprinqs v. F i l t e a u ,  10 Colo. 105, 14 Pac. 48 
(1887). 

70. 	 See Norton v. C i t y  of New Bedford, 166 Mass. 48 ,  43  N.E. 1034 
(1896) . 

71. 	 See  Doyle v. C i t y  of Sandpoint ,  18 Idaho 654, 112 Pac. 204 
( 1910) . 



n e v e r  t h e  King h i m s e l f .  Consequent ly ,  t h e  King was immune from 
s u i t  and t h e  t o r t s  of h i s  i n f e r i o r s  c o u l d  n o t  be imputed t o  him.72 

O r i q i n  of  sovereiqn immunity i n  t h e  Un i t ed  S t a t e s .  The 
basis of t h e  l e g a l  c o n c e p t  of  s o v e r e i g n  immunity i n  t h e  U n i t e d  
S t a t e s  h a s  b e e n - t r a c e d  by m o s t  l e g a l  s c h o l a r s  ahd c o u u t s  t o  t h e  
E n g l i s h  c a s e  of R u s s e l l  v.  The Men of ~ e v o n . 7 3  I n  t h a t  c a s e  an  
u n i n c o r p o r a t e d  coun ty  was r e l i e v e d  o f  l i a b i l i t y  f o r  damaqes which 
were occas ioned  by the  d i s r e p a i r  of a b r i d g e .  ' S e v e r a l  b a s i c  a r g u -  
ments  were advanced i n  s u p p o r t  of t h e  d e c i s i o n :  (1) t o  a l l o w  t h e  
s u i t  would l e a d  t o  "an  i n f i n i t y  of a c t i o n s f ' ;  (2) t h e r e  was no 
p r e c e d e n t  f o r  such  s u i t ;  (3) o n l y  t h e  l e g i s l a t i v e  body shou ld  i m -
pose l i a b i l i t y  on goverr~rnent ;  (4) t h e  community was u n i n c o r p o r a t e d  
and t h u s  d i d  no t  have  f u n d s  o u t  of which t o  pay f o r  t h e  damages; 
and (5) a l t h o u g h  t h e r e  shou ld  be a  remedy f o r  eve ry  wrong, a more 
a p p l i c a b l e  r u l e  i s  t h a t  "It i s  b e t t e r  t h a t  an i n d i v i d u a l  should  
s u s t a i n  an  i n j u r y  t h a n  t h a t  t h e  p u b l i c  shou ld  s u f f e r  an inconven-
ience."74 


The f i r s t  case i n  t h e  Un i t ed  S t a t e s  which adopted  t h e  doc-  
t r i n e  of t h e  R u s s e l l  c a s e  was t h e  M a s s a c h u s e t t s  c a s e  of Mower v. 
I n h a b i t a n t s  of L i e c e s t e r , 7 5  i n  which immunity was g r a n t e d  even 
though t h e  county  i n v o l v e d  was i n c o r p o r a t e d  and d i d  have  f u n d s  

72.  	 For an h i . s t o r i c a l  c o n s i d e r a t i o n  of immunity i n  t h e  U n i t e d  
S t a t e s ,  s e e  B l a c h l y  8 Oatmen, Approaches t o  Governmental  Lia-
b i l i t y  i n  T o r t :  A compara t ive  Survey ,  9 Law 8 Contemp. P r o b .  
181, 182-96 (1942) . "The maxim t h a t  ' t h e  King can  do  no wrongt 
became f u l l y  deve loped  by this t i m e ,  and h a s  s i n c e  c o n t i n u e d  
i n  f o r c e .  . Not o n l y  can  t h e  King d o  no wrong, b u t  he  
c a n n o t  a u t h o r i z e  a wrong, s i n c e  a wrongful  a c t  i s  regarded by 
l a w  a s  t h e  a c t  of t h e  one who a u t h o r i z e d  i tOt 'I d ,  a t  183-84. 
F o r  a r e e v a l u a t i o n  of t h e  b a s i s  of  t o r t  immunity, s e e  J a f f e ,  
S u i t s  Aga ins t  Governments & O f f i c e r s ,  77 Harv. L.  Rev. 1 
( s o v e r e i g n  immunity) , 209 (damage a c t i o n s )  (1963) . 

73. 	2 T .  R. 667, 100 Eng. Rep. 359 ( 1 7 8 8 ) .  

74. 	 I d .  a t  673, 100 Eng* Rep. a t  362. F o r  an a n a l y s i s  and e v a l u -  
a t i o n  of t h e  us sell c a s e ,  see M a f f e i  v. I n c o r p .  Town of Kern 
m e r e r ,  80 Wyo. 33, 338 P.2d 808 ( 1 9 5 9 ) '  Muskopf v. C o r n i n  
H o s p i t a l  D i s t . ,  55 Cal .2d 211,  359 p.2; 457 ( 1 9 6 1 ) ;  s t o n e q v  
Ar izona  Hiqhway Commtn, 93 A r i z .  384, 381 P.2d 107 (&-
Spanel v. Mounds V i e w  School  Dist. No. 621, 264 Minn. 279, 1 
N.W.2d 795 ( 1 9 6 2 ) .  These r e a s o n s  a s  a j u s t i f i c a t i o n  f o r  the 
e x i s t e n c e  of t h e  d o c t r i n e  a r e  d i s p a r a g e d  i n  Borchard Govern-
men ta l  R e s p o n s i b i l i t y  i n  T o r t ,  36 Yale L. J. 1 (19261. 

75. 	 9 Mass. 247 ( 1 8 1 2 ) .  



a v a i l a b l e  t o  pay damages. Following t h e  Mower d e c i s i o n ,  t h e  r u l e  
of local governmental immunity even tua l l y  became e s t a b l i s h e d  i n  
n e a r l y  a l l  s t a t e s . 7 6  The immunity d o c t r i n e  was a p l i e d  t o  t h e  
Uni ted  S t a t e s  i n  t h e  c a s e  of Cohens v. ~ i r q i n i a , 77 wherein Chief 
J u s t i c e  Marshal l  made h i s  a u t h o r i t a t i v e  pronouncement t h a t  "The 
u n i v e r s a l l y  rece ived  op in ion  i s ,  t h a t  no' s u i t  can be commenced o r  
p rosecu ted  a g a i n s t  t h e  U n i t e d  S t a t e s ;  . . .1178 

There have been s e v e r a l  j u s . t i f i c a t i o n s  f o r  t h e  d o c t r i n e ' s  
e x i s t e n c e  i n  t h e  United S t a t e s .  One i s  t h a t  t h e  King (now t h e  
s t a t e )  can do no wrong and i s  t h u s  not  r e s p o n s i b l e  f o r  h i s  t o r t s O 7 9  
Another,  a t t r i b u t a b l e  mainly t o  M r .  J u s t i c e  Holmes, who was perhaps  
t h e  c h i e f  p h i l o s o p h i c a l  proponent of t h e  d o c t r i n e  i n  modern t imes ,  
speaking i n  t h e  c a s e  of Kawananakoa v. Polvblank,  i s  t h a t  "A  sov-
ereign i s  exempt from s u i t ,  not  because of any formal concept ion 
o r  o b s o l e t e  t heo ry ,  but on t h e  l o g i c a l  and p r a c t i c a l  ground t h a t  
t h e r e  can be no legal r i g h t  a s  a g a i n s t  t h e  a u t h o r i t y  t h a t  makes 
t h e  l a w  on which t h e  r i g h t  dependsOM80 S t a t e  c o u r t s  have based i m -
munity on  t h e  r a t i o n a l e  t h a t  e i t h e r  t h e  l e g i s l a t u r e  had been sub- 
s t i t u t e d  f o r  t h e  k ing  o r  on grounds of p u b l i c  p o l i c y ,  and t h e s e  
j u s t i f f  c a t i o n s  have been rea f f i rmed  by both  t h e  f e d e r a l  and- s t a t e  
c o u r t s ,  

Regardless  of what may have been t h e  h i s t o r i c a l  o r i g i n  of 
t h e  sovere ign  immunity d o c t r i n e ,  t h e r e  now e x i s t s ,  and has e x i s t e d ,  
a s t r ong  pub l i c  sen t iment  a g a i n s t  t h e  p o l i c y  of pe rmi t t i ng  an i n -  
d i v i d u a l  t o  sue a s t a t e  wi thou t  i t s  consen t ,  Th i s  sent iment  i s ,  
of cou r se ,  r e f l e c t e d  i n  t h e  e leven th  amendment t o  t h e  United S t a t e s  
C o n s t i t u t i o n ,  adopted i n  1798, which f o r b i d s  t o  an i n d i v i d u a l  t h e  
use  of t h e  f e d e r a l  j u d i c i a l  p rocess  t o  sue  a  s t a t e .  Alexander 
Hamilton, speaking of t h e  s t a t e ' s  sovere ign  immunity i n  Number 81 
of t h e  F e d e r a l i s t  s a i d ,  "It i s  i n h e r e n t  i n  t h e  n a t u r e  of sover-
e i g n t y  no t  t o  be amenable t o  t h e  s u i t  of an i n d i v i d u a l  wi thout  
i t s  consen t ,  T h i s  i s  the gene ra l  s e n s e  and t h e  gene ra l  p r a c t i c e  
of mankind; and t h e  exemption, a s  one of t h e  a t t r i b u t e s  of sover-
e i g n t y ,  i s  now enjoyed by t h e  government of every  s t a t e  i n  t h e  
Union." S i m i l a r l y ,  Chief J u s t i c e  Taney i n  t h e  1857 c a s e  of Beers 

76 .  Vanlandingham, Local Governmental Immunity Re-examined, 61  
N.W.U.L.  Rev. 246 (1966) .  F o r  a summary of t h e  la:v i n  each 
s t a t e ,  s ee  L e f l a r  and Kantrowi tz ,  T o r t  L i a b i l i t y  of t h e  
S t a t e s ,  20 N . Y . U . L .  Rev. 1363 (1954) .  

77. 19  U.S. (6  wheat.)  264 (1821).  

78. Ib id .  

79. Russe l l  v. Men of  Devon, supra no te  73. 

80. 205 U.S.  349, 27 S.Ct. 526, 51 L.Ed. 834 (1907) .  



v. ~rkansas,81 s a i d :  " I t  i s  an e s t a b l i s h e d  p r i n c i p l e  of j u r i s p r u -
dence i n  a l l  c i v i l i z e d  n a t i o n s  t h a t  t h e  s o v e r e i g n  canno t  be sued  
i n  i t s  own c o u r t s ,  o r  i n  any o t h e r ,  w i t h o u t  i t s  c o n s e n t  and per -
miss ion ."82  

There  was one a b o r t i v e  a t t e m p t  t o  change t h e  r u l e  when t h e  
q u e s t i o n  of a s t a t e ' s  immunity from s u i t  came b e f o r e  t h e  Un i t ed  
S t a t e s  Supreme Cour t  a f ew v e a r s  a f t e r  t h e  r a t i f i c a t i o n  of  t h e  
C o n s t i t u t i o n  i n  t h e  c a s e  o f ' c h i s h o l m  v. Georqia .83  The Supreme 
C o u r t  h e l d  t h a t  a s t a t e  m i g h t ,  w i t h o u t  i t s  c o n s e n t ,  be made a d e -
f e n d a n t  i n  a s u i t  i n  a f e d e r a l  c o u r t  b rough t  by a c i t i z e n  of 
a n o t h e r  s t a t e ,  The r e s u l t  of t h i s  d e c i s i o n  was a c lamor by t h e  
s e v e r a l  s t a t e s  f o r  an immediate  amendment t o  t h e  C o n s t i t u t i o n  t o  
a s s u r e  t h e  s t a t e s  t h e i r  s o v e r e i g n  immunity. The r e s u l t  was t h e  
a d o p t i o n  of t h e  E l e v e n t h  Amendment t o  t h e  C o n s t i t u t i o n  which re-
moved any doub t  a s  t o  t h e  r i g h t  of  a p r i v a t e  p e r s o n  t o  sue  a s t a t e  
i n  t h e  f e d e r a l  c o u r t s  by p r o v i d i n g  t h a t ,  "The J u d i c i a l  power of 
t h e  U n i t e d  S t a t e s  s h a l l  n o t  be c o n s t r u e d  t o  ex tend  t o  any s u i t  i n  
law o r  e q u i t y ,  commenced o r  p r o s e c u t e d  a g a i n s t  one of t h e  Uni ted  
S t a t e s  by C i t i z e n s  of a n o t h e r  S t a t e ,  o r  by C i t i z e n s  o r  S u b j e c t s  of 
any F o r e i g n  S t a t e . "  

L a t e r ,  t h e  p r o h i b i t i o n  of t h e  E l e v e n t h  Amendment was ex -
t e n d e d  by i n t e r p r e t a t i o n  t o  i n c l u d e  s u i t s  b rough t  by a  c i t i z e n  
a g a i n s t  his own s t a t e .  Thus t h e  E leven th  Amendment h a s  i n  e f f e c t  
g i v e n  s t a t e s  immunity a g a i n s t  s u i t  by a l l  i n d i v i d u a l s  i n  t h e  f e d -  
e r a l  c o u r t s .  S u i t s  a g a i n s t  s t a t e  o f f i c i a l s  based on a c t s  i n  
excess  of t h e i r  a u t h o r i t y  ,*4 and a c t s  i n  pu r suance  of an u n c o n s t i -  
t u t i o n a l  s t a t u t e , a 5  a r e  sui ts  a g a i n s t  t h e  o f f i c e r  i n  h i s  i n d i v i d -  
ual c a p a c i t y  and a r e  t h u s  n o t  p r o h i b i t e d  by t h e  Amendment. But i f  
t h e  s t a t e  i s  t h e  r e a l  p a r t y  i n  i n t e r e s t  when s u i t  i s  b rough t  
a g a i n s t  t h e  o f f i c e r ,  t h e n  t h e r e  i s  immunity. O f  c o u r s e ,  t h e  s t a t e  
c a n  always waive immunity and v o l u n t a r i l y  submi t  t o  s u i t .  

O r i q i n  of  s o v e r e i q n  immunity i n  Colorado .  A s  e a r l y  a s  1875 
t h e  Co lo rado  S u ~ r e m e  C o u r t  had h e l d  t h a t  a  m u n i c i p a l i t y  was immune 
from t o r t  l i a b i i i t y  f o r  i t s  a c t s  o r  o m i s s i o n s  a n d l o r  t h e  a c t s  o r  
o m i s s i o n s  of i t s  employees o r  o f f i c e r s . 8 6  C o u n t i e s  i n  Colorado  

81. 20 How. (61 U . S . )  527 ( 1 8 5 7 ) .  

84. Pennoyer  v.  McConnauqhy, 140 1J.S. 1 ( 1 8 9 1 ) .  

85. Osborn v.  Bank of t h e  Un i t ed  S t a t e s ,  22 U . S .  738 (1824). 

8 6 .  Daniels v .  C i t y  o f  Denver, 2 Colo.  669 ( 1 8 7 5 ) .  



had been he ld  immune i n  1893.87 The doct .r ine of sovereign imrnun- , 
i t y  for t h e  s t a t e ,  t h a t  the s t a t e  cannot be sued without i t s  con-
sent, was t h e  r u l e  adopted i n  1895.88 School d i s t r i c t s  and other 
s p e c i a l  d i s t r i c t s  have been held  t o  be immune when a c t i n g  i n  a 
governmental manner .89 The presen t  s t a t u s  of t h e  d o c t r i n e  wi th  
respect t o  t h e  governmental e n t i t i e s  i n  Colorado w i l l  be examined 
i n  more d e t a i l  l a t e r  i n  t h i s  r e ~ o r t . 9 0  I t  i s  s u f f i c i e n t  t o  say, 
however, t h a t  t h e  d o c t r i n e  has become f i r m l y  e s t ab l i shed  i n  Colo- 
rado law, except  i n  certain s i t u a t i o n s  where s p e c i f i c  s t a t u t o r y  
waiver of immunity has  been made$ o r  where a  cou r t  has  d e t e r -
mined t h a t  t h e  entity was a c t i n g  i n  a  p r o p r i e t a r y  r a t h e r  t han  a  
governmental c apac i ty  and thus  was s u b j e c t  t o  l i a b i l i t y  .9* 

C r i t i c i s m  of the doc t r i ne .  Desp i te  i t s  medieval o r ig in s .93  
and notwi ths tanding the f a c t  t h a t  t h e  d o c t r i n e  had r a t h e r  uns t ab l e  
beginnings,  the d o c t r i n e  became f i rmly  e s t a b l i s h e d  both i n  t h e  
common law of t h e  country ,94 and i n  t h e  s t a t u t e s  of t h e  s eve ra l  
s t a t e s .95  Today most l e g a l  w r i t e r s  and s c h o l a r s  agree t h a t  t h e  
s t a t e d  grounds for exempting t h e  s t a t e  and o t h e r  publ ic  e n t i t i e s  
from s u i t  and l i a b i l i t y  a re  neither l o g i c a l  nor p r a c t i c a l  .96 
Nearly every commentator who h a s  considered t h e  sub j ec t  v igorously  
asserts t h a t  the d o c t r i n e  must go .97 Never the less ,  sovereign i m -
munity cont inues  t o  be t h e  rule, not t h e  except ion.  However, i n  
nea r ly  a l l  of t h e  s t a t e s ,  consent has  been given ,  t o  a g r e a t e r  o r  

87. 	 County Comm8rs v.  Bish,  18 Colo. 474, 33 Pac. 184 (1893). 

88. 	 I n  r e  C o n s t i t u t i o n a l i t y  of S u b s t i t u t e  f o r  Senate  B i l l  No. 83, 
1 Colo. 69, 39 Pac  . 1088 (1895). 

89. 	 School D i s t .  No. 28 v. Denver Pressed  Brick Co., 91 Colo. 288, 
14 P .2d 487 ( 1932). 

90. 	 See notes  101-189, i n f r a ,  and r e l a t e d  d i s cus s ion  i n  t e x t .  

91. 	 See  no tes  147-189, i n f r a ,  and r e l a t e d  d i s cus s ion  in t e x t .  

92. 	 See notes 120-146, i n f r a ,  and r e l a t e d  d i s cus s ion  i n  t e x t .  

93. 	 See note 72, supra ,  and r e l a t e d  d i s cus s ion  i n  t e x t .  

94. 	 See note 190, i n f r a ,  and r e l a t e d  d i s c u s s i o n  i n  t e x t .  

95. 	 See notes 191-229, i n f r a ,  and r e l a t e d  d i s cus s ion  i n  t e x t .  

96. 	 See note 2, supra .  

97. 	 See Davis, Adminis t ra t ive  Law 8 25.01 (3rd ed. 1958). 



lesser extent, and i n  a var i e ty  of forms.98 I n  a d d i t i o n ,  t h e r e  
now appears t o  be a t r e n d  ward j u d i c i a l  abrogat ion  of t h e  doc-
trine i n  the s t a t e  courts.68 I n  view o f  t h i s  t rend ,  state legis-
latures are  beginning to  formula te  l e g i s l a t i o n  t o  d e a l  with the 
problems of sovereign immunity.lo0 

98. See n o t e s  191-229, i n f r a ,  and r e l a t e d  d i s c u s s i o n  i n  t e x t .  

99. S e e  n o t e s  317-342, i n f r a ,  and r e l a t e d  d i s c u s s i o n  i n  t e x t .  

1 0 0 .  See n o t e s  295-310, i n f r a ,  and r e l a t e d  d i s c u s s i o n  i n  t e x t .  



I 

PRESENT STATUS OF GOVERNMENTAL IMMUNITY 
AND LIABILITY IN COLORAW --
PROCEDURE FOR HANDLING CLAIMS 

The C~mmonLaw in Col.orado 

The sta te .  Colorado, unlike many s t a t e s ,  has  no cons t f tu -
, 	 t i o n a l  provision rohibitilrg s u i t  against t h e  s t a t e .  However, t h e  

common law rule t!a t  t he  s t a t e  cannot be sued was adopted by t h e  
Colorado Supreme Coua.t; as  t h e  general  r u l e  i n  Colorado i n  t h e  
first and leading case of I n  re C o n s t i t u t i o n a l i t v  of S u b s t i t u t e  
f o r  Senate B i l l  No. 83, general ly  known a s  t h e  Benedictine Sisters 
case, lul 

Most cases dealing w i t h  s t a t e  immunity a r e  understandably 
based on tort ac t ions .  B u t  presumably t h e  doc t r ine  of immunity 
was i n  force  i n  Colorado a s  t o  both t o r t  and cont rac t  claims 
a a i n s t  t h e  sta te  when Ace Flvinq Serv, Inc.  v. Colo. Department 
o9 ~qriculture,lO2 was decided.  I n  t h a t  case  t h e  cour t  abolished 
whatever immunftv ex is ted  a s  t o  breach of cont rac t  actions a a a i n s t  
the s t a t e  and t h e  case i s  genera l1  recognized a s  a judic ia ldabro-
g a t i o n  of 	 Ysovereign immunity i n  Co orado with respect t o  contracts 
t o  which the s t a t e  is a part  . On t h e  heel of t h e  Ace Flvina case  
came Colorado Hacinq Cornmiss 1on v. Brush Racinq Association,  03 
which was an ac t ion  a q a i n s t  t h e  Racing Commission f o r  refund of 
breakage. The s u i t  w a s  allowed, the 6ourt  saying that " In  Colo- 
rado 'sovereign immunity1 may be a pro e r  subjec t  f o r  d iscuss ion  
by s tudents  of mythology but finds no Raven o r  refu e i n  t h i s  
c 0 u r t . ~ l 0 4  This language suggests a complete j u d i c!a 1  abrogation
of t h e  doc t r ine  i n  Colorado, but a s  w i l l  be seen l a t e r ,  this l a n -
guage was meant t o  apply only t o  con t rac t  ac t ions ,  not t o r t  ac-
t i o n s .  105 

101. 	 21 Colo. 69, 39 Yac. 1088 (1895) . 
102. 	 136 Colo. 19, 314 P .2d 278 (1957). 
103. 	 136 Colo. 279, 316 P .2d 582 ( 1957). 
104. 	 Id .  a t  284, 316 P .2d a t  585. 

109. 	 For a general  d iscuss ion  of t h e  immunity and l i a b i l i t y  of 
t h e  s t a t e  of Colorado under t h e  sovereign immunity doct r ine ,  
see Note, Sovereign Immunity i n  Colorado, and the  Feas ib i l -  
ity of J u d i c i a l  Abrogation, 35 U. of Colo. L. Rev. 531 (1963). 



Due t o  t h e  f a c t  t h a t  the s t a t e  cannot be sued, much liti-
g a t i o n  h a s  involved t h e  ques t ion  of whether t h e  s u i t  was a g a i n s t  
t h e  s t a t e ,  o r  was a c t u a l l y  a g a i n s t  some o t h e r  e n t i t y  o r  depart-
ment. I n  Alfred v. Esser ,  106 t h e  p l a i n t i f f  sued members of the 
s t a t e  board of s tock i n s ~ e c t i o n  f o r  convers ion of lai in tiff's 
c a t t l e .  The cou r t  held  i h a t  t h e  a c t i o n  was not a  claim a g a i n s t  
t h e  s t a t e  and was p r o p e r .  But i n  Pa r ry  v.  Colo. Board o f - ~ o r r e c -  
tions, 107 t h e  court disal lowed a garnishment a c t i o n  under an ex-
ecuti'on of a judgment a g a i n s t  t h e  board, f i n d i n g  it t o  be a c la im 
a g a i n s t  t h e  s t a t e .  108 

There i s  no p o s i t i v e  way t o  p r o g n o s t i c a t e  whether t h e  c o u r t  
w i l l  invoke immunity when s u i t  i s  a g a i n s t  a s t a t e  department. The 
s t a t u t e s  sometimes provide  a s t a r t i n g  p o i n t ,  however. For example, 
120-7-13, C.B.S. 1963, which refers t o  t h e  S t a t e  Highway Depart- 
ment, s t a t e s  t h a t  @'No l i a b i l i t y  s h a l l  a t t a c h ,  e i t h e r  t o  t h e  s t a t e ,  
t h e  department of highways, o r  t h e  i n d i v i d u a l  members of s a i d  de-
partment of  highways by v i r t u e  of t h e  c o n s t r u c t i o n ,  r e c o n s t r u c t i o n ,  
maintenance,  improvement o r  ope ra t i on  of any tu rnp ike  o r  speedway 
au tho r i zed  t o  be cons t ruc t ed  under t h i s  a r t i c l e . .  . " l o9  In M i t c h e l l  
v. Board of County Commissioners,llO t h e  c o u r t  c i t e d  s e c t i o n  1 of 
a r t i c l e  VIII of  t h e  Colorado c o n s t i t u t i o n ,  which provides  f o r  t h e  
e s t ab l i shmen t  of s t a t e  i n s t i t u t i o n s ,  and s a i d  t h a t  it  appl ied  t o  
t h e  highway department,  f i n d i n g  the department t o  be an agency of 
t h e  s t a t e .  The i m p l i c a t i o n  seems t o  be t h a t  a l l  agencies  c r e a t e d  
under  t h e  a u t h o r i t y  of t h i s  s e c t i o n  of t h e  c o n s t i t u t i o n  a r e  immune, 
absen t  consent  t o  s u i t .  

106. 	 91 Colo. 466, 15 P .2d 714 (1932) . 
107. 	 93 Colo . 589, 28 P .2d 251 ( 1933) . 
108. 	 Claims such a s  t h i s  of t h e  a r c h i t e c t s  a r e  c la ims a g a i n s t  t h e  

s t a t e .  They can only  be pa id  by l e g i s l a t i v e  app rop r i a t i on ,  
and a s u i t  t o  f o r c e  t h e i r  c o l l e c t i o n  otherwise  be t h e  nomi-
n a l  defendants who they  may, i s  i n  f a c t  a s u i t  a g a i n s t  t h e  
s t a t e  which i s  t h e  r e a l  party i n  i n t e r e s t . . . .  

No s t a t u t e  a u t h o r i z e s  such an a c t i o n  a s  t h i s  a g a i n s t  e i t h e r  
t h e  s t a t e  o r  t h e  board.  I t  i s  suggested t h a t  a l e g i s l a t i v e  
app rop r i a t i on  h a s  been made t o  pay t h i s  claim... .  We f a i l  
t o  f i n d  it.... I d .  a t  592, 28 P.2d a t  252. 

109. 	 See Mitche l l  v. Bd. of County Commtrs, 112 Colo. 582, 152 P. 
2d 601 (1944). where  the cour t  s a i d ,  "Clear ly  t h e  highway de-
partment i s  nothing more than  an agency of t h e  s t a t e  and a s  
t o  a c t i o n s  against it s t a n d s  i n  t h e . s t a t e V s  shoes." 

110. 	 I b i d .  Fo r  a d d i t i o n a l  c a s e s  upholding t h e  d o c t r i n e  t h a t  no 
- 0l l a b l l i t y  a t t a c h e s  i n  t o r t  a c t i o n s  f o r  i n j u r i e s  su s t a ined  by 
p l a i n t i f f  which a r e  proximately caused by t h e  negl igence of 
s e r v a n t s  of t h e  s t a t e  o r  i t s  agenc ies ,  s ee  Faber v. S t a t e  of 
Colo.,  353 P.2d 609 (1960) .  and Berqer v. Department of High-, 
ways,  	 353 P.2d 613 (1960). 



I n  S t a t e  v. Colorado P o s t a l  Te1.-Cable Ca. ,111 p l a i n t i f f  
sued f o r  consequent ia l  damages su f f e r ed  when the s t a t e  made cer-
tain improveme~tst o  t h e  phys i ca l  p l a n t  of t h e  s t a t e  h o s p i t a l .  
The court f irst  he ld  t h a t  s e c t i o n  15 of a r t i c l e  11 of t h e  Colorado 
c o n s t i t u t i o n  ( t a k i n g  property without  j u s t  compensation) d i d  not  
a p ly ,  a s  it was a p p l i c a b l e  on ly  i n  eminent domain proceedinqs.
T!e court then r e f e r r e d  t o  Board of County Commlrs v.  ~dler,ll2
i n  which it was held  t h a t  a county was l i a b l e  under similar c i r -
cumstances. But t h e  court i n  Colorado P o s t a l  re fused  t o  a l low t h e  
s u i t  against t h e  state because i n  t h e  Adler case a s t a t u t e  allowed 
the s u i t  against t h e  county and the on-estion the re  was l i a -
b i l i t y ,  whereas here, no consent  by t h e  s t a t e  t o  be sued was shown. 
"Read i n  t h e  l i g h t  of i t s  f a c t s  t h e  Adler  case i s  a u t h o r i t y  for 
t h e  p r o p o s i t i o n  that l i a b i l i t y  on the p a r t  of the s t a t e  i n  t h e  i n -  
stant case e x i s t s ;  bu t  it i s  no t  a u t h o r i t y  f o r  the pro  o s i t i o n  
that t h e  s t a t e  can be sued t o  enforce  its l i a b i l i t y . " l y 3  Thus  the 
wierd circumstance h a s  developed of t h e  defendant  being found li-
able, b u t  t h e  court denying recovery because t h e  p l a i n t i f f  cannot 
sue. 

The i n j u s t i c e  of the above r u l e  has a p p a r e n t l y  been recog-
nized by t h e  c o u r t ,  f o r  it has subsequently allowed recovery i n  
p a r t i c u l a r  c i rcumstances .  I n  ~ o x b e r d e rv. - S t a t e  Hiqhwav Depart-
-.ment 9 

114 which involved an a c g o n  a g a i n s t  the s t a t e  t o  resc ind  a 
deed t r a n s f e r r e d  by t h e  p l a i n t i f f  t o  t h e  s t a t e .  t h e  c o u r t  allowed 
recovery ,  bas ing i t s  d e c i s i o n  on s e c t i o n  15 o f v a r t i c l e  I1 of t h e  
Colorado c o n s t i t u t i o n .  The i n j u s t i c e  of a  holding for t h e  depa r t -
ment must have prompted t h e  cou r t  t o  s t a t e :  

The r i g h t s  of a c i t i z e n  remain t h e  same 
whether they c o l l i d e  with an i n d i v i d u a l  o r  
t h e  government, and j u d i c i a l  t r i b u n a l s  were 
wisely e s t a b l i s h e d  t o  c o r r e c t  such ma t t e r s  
wi thout  t h e  i nd iv idua l  being r e l ega t ed  t o  
t h e  p o s i t i o n  of no o t h e r  remedy except  t o  
appeal t o  a l e g i s l a t u r e ,  maybe t o  no a v a i l ,  
a s  a l l  t h e  people ,  o r  t h e  c i t i z e n s ,  are,  i n  
f a c t ,  the sovereign under our desirable form 
of government. 115 , 

111. 104 Colo. 436, 91 P .2b 481 (1939). 
112. 69 Colo. 290, 194 Pac.  621 (1920). 
113. S t a t e  v. Colo. P o s t a l  Te1.-Cable Co,, 104 Cola. 436, 444, 91 

P .2d 481, 484 (1939). 
114. 126 Colo. 438, 250 P .2d 1007 (1952). 

115. Id .  a t  441, 250 P.2d a t  1008-09. 



1 

The l i m i t a t i o n  o f  t h e  Boxberaex c a s e  comes from t h e  l a n -  
guage, " T h i s  i s  n o t  an a c t i o n  i n  t o r t ,  no r  i s  it  one t o  impose 
l i a b i l i t y  upon the s t a t e ,  n o r  for t h e  r e c o v e r y  o f  money t h a t  would 
f i n a l l y  come from t h e  f u n d s  of t h e  s t a t e  t r e a s u r e .  . . .I' 116 T h i s  
l a n g u a g e  s u g g e s t s  o r  i m p l i e s  t h a t  t h e  c o u r t  w i l l  approach t h e  i m -
munity problem d i f f e r e n t l y  where t h e r e  i s  a p o s s i b i l i t y  of a bur-
den b e i n g  c a s t  upon t h e  f u n d s  of  t h e  s t a t e .  The c o u r t ' s  conce rn  
f o r  s t a t e  f u n d s  was l a t e r  borne  o u t  by S ta t e .H iqhway  ~ e p a r t m e n t  v. 
Dawson. 117 I n  Dawson, t h e  c o u r t  a l lowed r e c o v e r y  of an agreed  
p r i c e  f o r  g r a v e l  t a k e n  from l a n d s  of t h e  p l a i n t i f f  o v e r  a p l e a  o f  
s o v e r e i g n  immunity by t h e  depa r tmen t ,  s a y i n g  t h a t  s i n c e  f u n d s  had 
been ear-marked and s e t  a s i d e ,  no a d d i t i o n a l  burdens  would be 
c a s t  on t h e  funds  of  t h e  s t a t e . 1 1 8  -

A d i s c u s s i o n  o f  immunity a s  a p p l i e d  t o  s u i t s  a g a i n s t  t h e  
s t a t e  o r  i t s  d e p a r t m e n t s  l e a v e s  one w i t h  t h e  f e e l i n g  t h a t  t h e  
c o u r t  i s  s t r i v i n g  t o  achieve some j u d i c i a l  a b r o g a t i o n  o f  t h e  doc-  
trine. The t r e n d  a p p e a r s  t o  be  t o  l i m i t  immunity whenever p o s s i -  
b l e ,  t o  d e a l  with the problem on a case -by-case  b a s i s ,  and y e t  n o t  
t o  say "the doctrine o f  s o v e r e i g n  immunity i s  hereby  a b o l i s h e d . " l l 9  

The c o u n t i e s .  T h e o r e t i c a l l y ,  a s  arms of  t h e  s t a t e ,  coun-
t i e s  a r e  e n t i t l e d  t o  t h e  same immunity from s u i t  a s  i s  t h e  s t a t e .  
But  Co lo rado  Revised S t a t u t e s  § 36-1 - i  ( 1 )  ( b )  (1963)  p r o v i d e s  
t h a t  e a c h  county s h a l l  be empowered t o  s u e  and be sued ,  seemingly 
a b o l i s h i n g  any county  immunity by s t a t u t e .  120 However, coun ty  
immunity from s u i t  i s  f a r  from a b o l i s h e d  i n  t h e  eyes of t h e  c o u r t .  

116. 	 I d .  a t  440, 250 P.2d a t  1008.  

117. 	126 Colo.  490, 253  P.2d 593 (1952) .  

118. 	D i s t i n g u i s h i n g  t h e  c a s e  of M i t c h e l l  v .  Bd. of County Comm'rs, 
112  Colo.  582, 152 P . 2 d  601 (1944),  which was r e l i e d  on by 
t h e  d e f e n d a n t ;  In M i t c h e l l ,  an a c t i o n  b rough t  by a landown-
e r  a g a i n s t  t h e  highway d e p a r t m e n t ,  t h e  c o u r t  d e n i e d  r e c o v e r y  
because  any judgment would have t o  be  s a t i s f i e d  from t h e  
f u n d s  of t h e  d e p a r t m e n t ,  t h u s  c r e a t i n g  an a d d i t i o n a l  burden.  

Note, S o v e r e i g n  Immunity i n  Co lo rado ,  and t h e  F e a s i b i l i t y  of  
J u d i c i a l  Abroga t ion ,  35 U.  of Colo .  L .  Rev. 536 (1963) .  

120. 	But see County Commtrs v .  City o f  Co lo rado  S p r i n q s ,  66 Colo .  
111. 180 Pac .  301  ( 1 9 1 9 ) .  See a l s o  § 36-2-4, C.R.S. 1963,  
which p r o v i d e s  t h a t  when t h e r e  i s  a judgment a g a i n s t  a coun-
t y ,  no e x e c u t i o n  s h a l l  i s s u e ,  b u t  it i s  t o  be p a i d  by l e v y  
of  a t a x  on t h e  t a x a b l e  p r o p e r t y  o f  t h e  coun ty ;  § 13-10-1, 
C.R.S. 1963,  which p r o v i d e s  f o r  l i a b i l i t y  f o r  t o r t i o u s  o p e r -  
a t i o n  of  v e h i c l e s  by employees o f  t h e  s t a t e ,  county  o r  c i t y ;  
O 13-10-2, C.R.S. 1963, which p r o v i d e s  a d o l l a r  limit on  l i a -
b i l i t y ;  § 13-10-3, C.R.S. 1963, which p r o v i d e s  f o r  a c q u i s i -  
t i o n  of i n s u r a n c e  t o  c o v e r  l i a b i l i t y .  



The f i r s t  Colorado case  t o  recognize  and fo l low the e n e r a l  
rule of immunity for coun t i e s  was County Comm'rs v. ~ i s h . 1 29 In 
t h a t  case the c o u r t  s a i d  t h a t  "The r u l e  t h a t  count ies  a re  not  li-
able for t o r t s  i n  t h e  absence of s t a t u t e ,  i s  u n i v e r s a l l y  recognized.  
And the g r e a t  weight of au tho r i t y  i s  i n  f a v o r  of t h e  conclus ion 
t h a t  when a duty i s  imposed by s t a t u t e ,  t h e  county i s  not  l i a b l e  
f o r  f a i l u r e  t o  perform it, i n  t h e  absence of express  p rov i s ion ,  
creating such l i n b i ~ i t y . " l 2 2  The ho ld in  of the Bish case  has  
subsequent ly  been upheld and r e l i e d  upon. 123 

A s  t h e  Fish c a s e  and subsequent ca se s  have pointed o u t ,  
c o u n t i e s  a r e  immune from l i a b i l i t y  f o r  t h e  t o r t s  of t h e i r  employ- 
ees. But a r e  t h e  o f f i c e r s  and employees i n d i v i d u a l l y  l i a b l e  for 
t h e i r  t o r t s ?  The gene ra l  r u l e  i n  t h e  United S t a t e s  i s  t h a t  o f f i -  
cers who e x e r c i s e  d i s c r e t i o n a r y  f u n c t i o n s  a r e  immune from l i a b i l -  
ity f o r  t h e i r  negl igence o r  o the r  u n i n t e n t i o n a l  t o r t s ,  but  a r e  
l i a b l e  f o r  t h e  breach of performance of mere m i n i s t e r i a l  duties.124 
I t  appears  t h a t  Colorado fol lows t h e  genera l  r u l e s  a s  t o  i nd iv id -  
u a l  l i a b i l i t y  of county o r  o t h e r  p u b l i c  o f f i c i a l s .  

I n  t h e  Mi1.ler c a s e ,  125 t h e  p l a i n t i f f  sought t o  hold t h e  
county and i t s  o f f i c e r s  i n d i v i d u a l l y  l i a b l e  f o r  t h e  dea th  of h e r  
son i n  a  f i r e  i n  the county j a i l .  I t  was h e l d  t h a t  a county com-
miss ioner  was not i n d i v i d u a l l y  l i a b l e  f o r  f a i l i n g  t o  make a per -

121. 	 18 Colo. 474, 33 Pac.  184 (1893). 
122. 	 Id. a t  475, 33 Pac.  a t  184. 

See Board of Cornm'rs of P i t k i n  County v.  B a l l ,  22 Colo. 125, 
43 Pac. 1000, 55 Am. S t .  Rep. 117 (1896); Town of F a i r p l a y  
v. Board of Commlrs of Park County. 29 Colo. 57. 62 Pac. 152 
11901) : M i l l e r  v. Ouray Elecm o w e r  and ~ i q h t  Co.. 18 

, 70 Pac .  447 (1901) ; Board of Comm'rs of Loqa 
County b: A d l e r ,  69 Colo. 290, 194 Pac. 621, 20 A.L.R. 512 
'(1920) : Richardson v. Belknap, 73 Colo. 52, 213 Pac. 335 

L son Lumber Co. v. School Dist . , 83 Colo. 272, 
!8) ; School Dist. No. 28 v ,  Denver Pressed 

Brick CO., 91 - C O ~ O .  288, 14 P .2d 487 and Schwalk v, 
Connely, 116 Colo. 195, 179 P.2d 667 

124. 	 See David, The T o r t  Liability of Public Officers, 12 So. Cal. 
L. Rev. 260, 368 (1939); Davis, Adminis t ra t ive  O f f i c e r s t  Tort 
L i a b i l i t y ,  55 Mich. L. Rev. 201 (1956); Jennings ,  To r t  Lia-  
b i l i t y  of Adminis t ra t ive  O f f i c e r s ,  21  Minn. L.  Rev. 263 (1937);
Keefe, Persona l  To r t  L i a b i l i t y  of Adminis t ra t ive  O f f i c i a l s ,  
12 Fordham L. Rev. 130 (1943) . 

125. 	 M i l l e r  v .  Ouray Electric Power 8 Liqht  Co., 18 Colo. App. 

131, 70 Y ac.  447 (1902). 




s o n a l  examination of t h e  county j a i l ,  al though a s t a t u t e  expressly
provided t h a t  he  do so ,  because t h e  duty  was owed t o  t h e  pub l i c  a t  
l a r g e  and not t o  any p a r t i c u l a r  i nd iv idua l .  The cou r t  t h e r e  s a i d ,  
" I f  t h e  con ten t ion  o f  t h e  p l a i n t i f f  be t h e  law, then  each i n d i v i d -  
u a l  commissioner would be l i a b l e  i n  l i k e  a c t i o n s  t o  t h i s  because 
of damages suf fe red  by an i nd iv idua l  by reason of a l l eged  d e f e c t s  
i n  a p u b l i c  highway o r  i n  a county b r idge ,  o r  i n  any pub l i c  b u i l d - .  
ing, or i n  t h e  pub l i c  grounds i n  which it might be s i t u a t e .  To 
so  hold would tend i n  t h e  l a r g e  coun t i e s  of t h e  S t a t e  . . . t o  
bring about . . . t h e  l i t e r a l  abroga t ion  of t h e  o f f i c e  of County 
Commissioner, for no sane  man would assume t h e  p o s i t i o n  wi th  such 
a l i a b i l i t y  a t tached."  126 The cou r t  was asked t o  ove r ru l e  t h i s  
d e c i s i o n  i n  t h e  Belknap ca se ,  127 invo lv ing  a s u i t  a g a i n s t  t h e  
county commissioners f o r  f a i l u r e  t o  c o n s t r u c t  guard r a i l s .  How-
ever, the cour t  adhered t o  t h e  r u l e  l a i d  down i n  t h e  M i l l e r  and 
B i s h  cases ,  and said, " I t  would be i n c o n s i s t e n t  t o  r e l i e v e  coun-
t i e s  from l i a b i l i t y  and y e t  hold t h e  o f f i c e r s  l i ab le . " .128  

L imi t a t i ons  were placed on t h e  M i l l e r  and Belknap r u l e  i n  
the case of Schwalk v. connely .l29 T m h e  c o u r t  s a i d ,  "The 
d o c t r i n e  of respondeat  s u p e r i o r ,  a p p l i c a b l e  t o . t h e  r e l a t i o n  of 
master  and se rvan t ,  does  not  apply t o  a pub l i c  o f f i c e r  a s  t o  
render him r e spons ib l e  f o r  t h e  a c t s  or omissions of subord ina tes ,  
whether appointed by him o r  not, un le s s  he ,  having t h e  power of 
s e l e c t i o n  has failed t o  use  ordinary c a r e  t h e r e i n ,  o r  un l e s s  he 
has  been neg l igen t ,  o r  ha s  d i r e c t e d  o r  au thor ized  t h e  wrang."130 
However, t h e  p l a i n t i f f s  o r  employees i n  t h e  Schwalk case  d i d  not  
f a l l  w i t h i n  t h e  excep t ions .  

T h i s  was t h e  s t a t u s  of t h e  law when Liber  v. F l o r l 3 1  was 
decided. The c o u r t ,  i n  L ibe r ,  adhered t o  t h e  r u l e  l a i d  down i n  
the  Schwalk case ,  and held  t h a t  while t h e  county i t s e l f  could not  
be held l i a b l e  i n  t o r t  for t h e  a l l eged  negl igence of i t s  agen ts ,  
t h e  i n d i v i d u a l  defendants ,  though concededly members of t h e  board 
of county commissioners, might be l i a b l e  i f  they were t h e  a c t u a l  
t o r t - f e a s o r s  o r  i f  they  had been neg l igen t  i n  superv i s ing  a c t s  of 
subo rd ina t e s  o r  had d i r e c t e d  o r  au thor ized  t h e  wrong. Thus, if 
the i n d i v i d u a l  defendants  were t h e  a c t u a l  t o r t - f e a s o r s  o r  i f  t h e  

126. Ibid. 


127. Richardson v .  Belknap, 73  Colo. 52, 213 P a c .  335 (1923). 

128. I b i d .  

129. 116 Colo. 195. 179 P .2d 667 (1947) . 
130. -I b i d .  

131. 143 Colo. 205, 353 P .2d 590 ( 1960) . 



evidence is such as t o  bring*t h e i r  a c t s  w i th in  t h e  Schwalk rule, 
t h e  plaintiff would be e n t i t l e d  t o  recover .  T h i s  r m been 
sevekely c r i t i c i z e d  and it i s  claimed t h a t  "There i s  no va l id  
reason why a county shoul-d not be r e spons ib l e  under t h e  d o c t r i n e  
of respondeat superior f o r  the a c t s  of its agents .  To say t h a t  
t h e  county i s  not l i a b l e  because - t h e  s t a t e  i s  not liable i s  ab-
surd and unreal . + . 132A tF 

The t r ad i t i ona l .  common law d i s t i n c t i o n  between governmental 
and p r o p r i e t a r y  functions has been .applied t o  count ies  i n  Colora- 
do. Thus a county w i l l  be l i a b l e  f o r  an i n j u r y  occasioned by the 
exercise of a p r o p r i e t a r y  function and immune-when the a c t i v i t y
i s  governmental i n  nature .  133 

' The m u n i c i p a l i t i e s .  MunicLpali t ies,  l i k e  t h e  count ies ,  have 
also  been he ld  t o  be immune when a c t i n g  i n  a  gove nmental capac i ty  
and l i a b l e  when a c t i n g  i n  a p r o p r i e t a r y  capaci ty . f34 The f i r s t  
case holding that a m 6 n l c i p a l i t y  i s  immune' f r o m m * l i a b i l i t ywas Dan-
iels v. City of Denver. 135 An inroad on municipal immunity was 
made i n  Spaur v. C i t v  of Greeley,lBh a case involving a  c o n t r a c t  
of bai lment  which the- -c i ty  breached. The court held t h a t  s ince  
Ace Fly inq  Serv. 1nc,137 had held  t h a t  t h e  s t a t e  i s  no longer i m -
mune t o  con t r ac t  actions, t h e  Local government u n i t s  a re  not i m -
mune either. Thus t h e  d o c t r i n e  of sovereign immunity cannot be 
invoked a s  a defense  t o  any c o n t r a c t  a c t i o n  by any governmental 
unit, regardless of the type of func t ion  involved.  Yet t h e  cou r t  

132. 	 Note, Sovereign Immunity i n  Colorado, and t h e  F e a s i b i l i t y  of 
J u d i c i a l  Abrogation, 35 U. of Colo. L .  Rev. 540 (1963). 

133. 	 See Banks, Colorado Law of C i t i e s  and Count ies ,  265 (1959) . 
134. 	 See note 14 supra ;  Banks, Municipal Tor t  L i a b i l i t y  i n  Colo-

rado,  6-13 11961). The fol lowing a c t i v i t i e s  have been held 
t o  be p r o p r i e t a r y  func t ions  i n  Colorado: nonfeasance o r  -
misfeasance i n  t h e  cons t ruc t ion ,  maintenance o r  r e p a i r  of 
streets or s idewalks;  cons t ruc t ion  and maintenance of sewers 
and d r a i n s ;  ope ra t ion  of parks and r e c r e a t i o n a l  f a c i l i t i e s ;  
ope ra t ion  of a cemetery; t r a s h  c o l l e c t i n g ;  opera t ion  of a 
dumpir~g ground; deco ra t ing  a municipal bu i ld ing  f o r  C h r i s t -
mas; maintenance of a municipal bu i ld ing .  T h e  fol lowing
have been held t o  be governmental func t ions  for which no 
l i a b i l i t y  l i e s :  ope ra t ion  of t h e  h e a l t h ,  p o l i c e  and fire 
departments;  failure t o  adopt  o r  enforce  an ordinance; i s s u -
ance of bonds; abatement of a nuisance;  i n s t a l l a t i o n  of 
t r a f f i c  zone markers, 

135. 	 2 Colo. 669 (1875). 
136. 	150 Colo. 346, 372 P .2d 730 (1962) . 
137. 	 136 Colo.  19, 314 P.2d 278 (1957).  



has  r e fused  t o  a b o l i s h  t o r t  immunity. I n  C i t v  and County of Den-
ver v. Madispn,l38 t h e  c o u r t  d i s t i ngu i shed  those  cases which re-
pud i a t ed  immunity a s  t o  c o n t r a c t  a c t i o n s ,  and s t a t e d  t h a t  i f  
immunity a s  t o  t o r t  a c t i o n s  was t o  be abo l i shed ,  i t  had to  be done 
by t h e  l e g i s l a t u r e .  

School d i s t r i c t s  and s p e c i a l  d i s t r i c t s .  The governmental 
and proprietary f u n c t i o n s  a r e  app l i cab l e  t o  t h e  .lawof immunity 
from l i a b i l i t y  with respect t o  s p e c i a l  d i s t r j c t ~ ~ a n d  school d i s -
t r i c t s . 1 3 9  For example, f o r  p r o p r i e t a r y  a c t i v i t i e s  see C e r i s e  v. 
F r u i t v a l e  Water 8 S a n i t a t i o n  D i s t  .,140 and for gsvernmental ac-
t i v i t i e s  s ee  School Dist. No. 28 v. Denver Pressed B r i c k  ~ 0 . 1 4 1  
I n  t h e  recent  case  of Tesone v .  School D i s t .  No. RE 2 , l n h e  
t r i a l  c o u r t  dismissed t h e  complaint ,  r u l i n q  t h a t  t h e  defendant  
school  d i s t r i c t ,  a s  a subdiv ik ion  of t h e  s t a t e  of Colorado, i s  i m -
mune from l i a b i l i t y  under t h e  previous  c o u r t  pronouncements i n  t h e  
Madison case143 and i n  L i b e r  v. Flor.144 The p l a i n t i f f  i n  e r r o r  
admit ted  t h a t  such ho ld inas  c o n s t i t u t e d  t h e  law i n  Colorado. b u t  
urqed t h a t  these cases  be-overruled.  This  t h e  c o u r t  re fused  t o  do 
and a f f i rmed  t h e  judgment, c i t i n g  t h e  Madison ca se ,  wherein it was 
said, "It  i s  not  w i t h i n  t h e  province of t h e  j u d i c i a l  branch of 
government thus  t o  change long e s t a b l i s h e d  r i n c i p l e s  of law. 
T h i s  i s  t h e  func t ion  of the l e q i s l a t u r e . " l 4 5  The court dec l a r ed  
t h a t  " I n  no opinion of t h i s  c o k t  has  it eve r  been held t h a t  t h e  
r u l e  on n o n l i a b i l i t y  of a government agency f o r  t h e  neg l igen t  a c t s  
of i t s  s e r v a n t s  i n  t h e  performance of governmental d u t i e s ,  has  i n  
any degree  whatever been modified,  d i s ca rded  o r  minimized. "146 

Summarv. The p r e s e n t  genera l  r u l e  i n  Colorado wi th  r e s p e c t  
t o  t h e  sovereign immunity d o c t r i n e ,  a s  developed i n  t h e  common law 
through j u d i c i a l  i n t e r p r e t a t i o n  and a p p l i c a t i o n ,  i s  t h a t  t h e  s t a t e ,  
c o u n t i e s ,  c i t i e s  and o t h e r  p o l i t i c a l  subd iv i s ions  of government 
a re  deemed immune from l i a b i l i t y  for t h e  t o r t s  committed by pub-

138. 142 Colo. 1, 351 P .2d 826 (1960) . 
139. See note  7 ,  supra .  

140. 153 Colo. 31, 384 P .2d 462 (1963) . 
141. 91 Colo.  288, 14 P .2d 487 (1932) . 
142. 152 Colo. 596, 384, P .2d 82 ( 1963) . 
143. 142 Colo .  1, 351, P .2d 826 (1960) . 
144. 143 Colo. 205, 353 P .2d 590 ( 1960) . 
145. 142 Colo. 1, 351 P.2d 826 (1960).  

146. 152 Colo . 596, 384 F .2d 82 (1963) . 



lic employees i n  t h e  performance of t h e i r  duties, except  t o  t h e  
extent t h a t  t h e  immunity has been j u d i c i a l l y  found t o  be i n a p p l i -
c a b l e ,  i . e . ,  t h e  e n t i t y  was engaged i n  t h e  performance of a pro-
p r i e t a r y  a c t i v i t y .  I n  effect, t h i s  means t h a t  t o r t  a c t i o n s  can 
be s u c c e s s f u l l y  p rosecu ted  a g a i n s t  governmental e n t i t i e s  only  i f  
t h e  injury complained of arose ou t  of t h e  performance of a "pro-
prietary" a c t i v i t y  a s  d i s t i n g u i s h e d  f rorn a "governmentalN one. 

The S t a t u t o r y  Law i n  Colorado 

I n  a d d i t i o n  t o  be ing  l i a b l e  f o r  i n j u r i e s  a r i s i n g  o u t  of 
"p ropr ie ta ry1 '  a c t i v i t i e s ,  t h e  governmental e r i t i t i e s  i n  Colorado 
are  a l s o  l i a b l e  t o  t h e  e x t e n t  t h a t  t h e  immunity ha s  been waived by 
s ta tu te  o r  consent  t o  s u i t  and l i a b i l i t y  i s  g ran ted  by t h e  General  
Assembly. To c o r r e c t l y  a s c e r t a i n  the s t a t u s  of t h e  p r e s e n t  Colo- 
rado law on the d o c t r i n e  it i s  necessa ry ,  i n  a d d i t i o n - t o  de tenn in-  
ing what the common law rule i s  ( a s  d i s cus sed  above) ,  t o  de termine  
whether any s t a t u t e s  e x i s t  which waive immunity and impose l i a -  
b i l i t y  on t h e  p u b l i c  entities o r  o the rw i se  modify o r  r e a f f i r m  the 
common law r u l e s ,  

Accordin 1 t h e  Colorado s t a t u t e s  were surveyed wi th  a view 
t o  de te rmin ing  91Y t h e  e x t e n t  t o  which t h e  s t a t u t o r y  law p rov ide s  
for l i a b i l i t y  of t h e  p u b l i c  entities ( s e e  Table II), and ( 2 )  t h e  
e x t e n t  t o  which t h e  s t a t u t o r y  l a w  p rov ide s  immunity f o r  t h e  p u b l i c  
e n t i t i e s  ( s e e  Table 111). Although some r e l e v a n t  s t a t u t e s  may 
have been over looked,  t h e  survey p r e s e n t s  a  f a i r  p i c t u r e  of the 
e x t e n t  t o  which t h e  Colorado General Assembly has  provided f o r  
l i a b i l i t y  and immunity of pub l i c  e n t i t i e s .  

S t a t u t o r y  consen t  t o  s u i t .  The Colorado s t a t u t e s .  c o n t a i n  
many p r o v i s i o n s  which p u r p o r t  t o  s u b j e c t  v a r i o u s  agenc ies  of t h e  . 

s t a t e  a s  we l l  a s  v a r i o u s  p o l i t i c a l  s u b d i v i s i o n s  t o  s u i t  i n  t h e  
c o u r t s .  I n  most cases t h e  s t a t u t o r y  language i n d i c a t e s  simply 
t h a t  t h e  p a r t i c u l a r  entity "may sue and be sued." A l i s t  of s e c - .  
t i o n s  s o  p rov id ing  and t h e  p a r t i c u l a r  e n t i t i e s  t o  which they  ap-
p l y  i s  found i n  Tab le  I .  

I f  t h e  d o c t r i n e  of sovere ign  immunity were deemed t o  be 
based s o l e l y  on t h e  absence of a remedy a g a i n s t  t h e  s t a t e ,  s t a t u -
tory consen t  t o  s u i t  would appear t o  connote a waiver  of immunity.
However, t h e  i s s u e  of l i a b i l i t y  i s  d i s t i n g u i s h a b l e  from t h a t  of 
t h e  remedia l  d e v i c e s  a v a i l a b l e  t o  an i n j u r e d  person.  Most c o u r t s  
have n o t  found i n  such language a s u b s t a n t i v e  r i g h t  implying a 
c o r r e l a t i v e  l i a b i l i t y  o n  the p a r t  of t h e  p a r t i c u l a r  p u b l i c  e n t i t y .  
The g r a n t i n g  of consen t  t o  t h e  b r i ng ing  of  an a c t i o n  a g a i n s t  t h e  
pub l i c  e n t i t y  i s  regarded not  a s  a waiver  of s u b s t a n t i v e  immunity 
b u t  simply a s  a  r emedia l  t echn ique  f o r  admin i s te r ing  such l i a b i l -  
ity a s  might e x i s t  under t h e  law. T h u s  whi le  such a s t a t u t e  may 



s u b j e c t  t h e  e n t i t y  t o  t h e  p r o c e s s  of t h e  c o u r t s  i t  d o e s  n o t  i n  
i t s e l f  make t h e  e n t i t y  l i a b l e  f o r  i t s  wrongs.14f 

I f  t h e  e n t i t y  i s  l e g a l l y  l i a b l e ,  such c o n s e n t  i m p l i e s  t h a t  
judgment may be e n t e r e d  a g a i n s t  i t ;  b u t  i f  it i s  n o t ,  t h e  i m p l i -
c a t i o n  i s  e q u a l l y  c l e a r  t h a t  judgment w i l l  be  e n t e r e d  i n  the en-
t i t y ' s  f a v o r .  P e r m i s s i o n  t o  s u e  s imply  c o n s t i t u t e s  a p r o c e d u r a l  
remedy; i t  d o e s  n o t  d e t e r m i n e  t h e  s u b s t a n t i v e  r e s u l t .  T h i s  con-
c l u s i o n  i s  made c l e a r  by t h e  e x p r e s s  p r o v i s i o n s  i n  3-2-7, C.R.S. 
1963,  which  s t a t e  t h a t  l anguage  g r a n t i n g  s t a t e  a g e n c i e s  t h e  power 
t o  s u e  and be sued ". . . s h a l l  be c o n s t r u e d  a s  p r o c e d u r a l  and 
r e m e d i a l  and s h a l l  n o t  b e  c o n s t r u e d  a s  e x t e n d i n g ,  c o n f e r r i n g ,  o r  
g r a n t i n g  such  a g e n c i e s  any s u b s t a n t i v e  powers ,  d u t i e s ,  o r  f u n c -
t i o n s ,  n o r  . . . be c o n s t r u e d  a s  g r a n t i n g  p e r m i s s i o n  t o  s u e  t h e  
s o v e r e i g n  s t a t e  of Co lo rado  o r  any agency t h e r e o f . "  

From t h i s  a n a l y s i s ,  i t  would a p p e a r  t h a t  w i t h o u t  a c o n s e n t  
s t a t u t e ,  an i n j u r e d  p e r s o n  might  n o t  have  a remedy even i f  t h e  en-
t i t y  were o t h e r w i s e  l i a b l e  p u r s u a n t  t o  a l e g i s l a t i v e  enac tment .  
I n d e e d ,  some a c t s  r e l a t i n g  t o  p u b l i c  e n t i t i e s  c o n t a i n  no s t a t u t o r y  
l a n g u a g e ,  e x p r e s s l y  o r  i m p l i e d l y ,  c o n s e n t i n g  t o  s u i t  a g a i n s t  t h e  
e n t i t y .  I f  it i s  assumed t h a t  such  a b s e n c e - o f - c o n s e n t  t o  s u i t  
p r e c l u d e s  enforcement  of t o r t  l i a b i l i t y  which e x i s t s  p u r s u a n t  t o  
s t a t u t e  o r  common law,  s i t u a t i o n s  corh$ a r i s e  i n  which l i a b i l i t y  
may e x i s t  w i t h o u t  a j u d i c i a l  remedy. The i m p l i c a t i o n  i s  t h a t  
a n  i n j u r e d  p e r s o n  s e e k i n g  r e d r e s s  a g a i n s t  a  p u b l i c  e n t i t y  by means 
o f  a c i v i l  t o r t  a c t i o n  must be p r e p a r e d  t o  e s t a b l i s h ,  n o t  o n l y  
t h a t  l i a b i l i t y  e x i s t s  on t h e  p a r t  of t h e  e n t i t y ,  b u t  a l s o  t h a t  
c o n s e n t  t o  suit a g a i n s t  t h e  e n t i t y  h a s  been g r a n t e d .  

I f  it i s  assumed, on  t h e  o t h e r  hand,  t h a t  t h e  c o u r t s  w i l l  
h o l d  p u b l i c  e n t i t i e s  s u b j e c t  t o  s u i t  i n  t o r t  d e s p i t e  t h e  absence  
of any s t a t u t o r y  c o n s e n t ,  t h e  only q u e s t i o n  t h e n  p r e s e n t e d  i s  
w h e t h e r  t h e  e n - t i t y  i s  o t h e r w i s e  l i a b l e .  Many c o u r t s  cou ld  reach 
t h i s  c o n c l u s i o n  by v i ewing  an  omiss ion  of t h i s  t y p e ,  when viewed 
a g a i n s t  a background of  c o n s i s t e n t  l e g i s l a t i v e  p o l i c y  of g r a n t i n g  ' 
t h e  p r o c e d u r a l  and r e m e d i a l  r i g h t  t o  s u e ,  a s  t h e  p r o d u c t  of  l e g -
i s l a t i v e  i n a d v e r t a n c e  and hence  d i s r e g a r d e d  i n  f a v o r  of a p p l y i n g  -
t h e  g e n e r a l  l e g i s l a t i v e  p o l i c y .  

The approach of t h e  G e n e r a l  Assembly i n  g r a n t i n g  t o  p a r t i - c -  
u l a r  e n t i t i e s  t h e  power t o  s u e  and be  sued  and n o t  g r a n t i n g  t h i s  
power t o  o t h e r  and s i m i l a r  e n t i t i e s ,  and t h e  v a r i o u s  approaches  
which may be t a k e n  by t h e  c o u r t s  i n  a p p l y i n g  t h e s e  c o n s e n t  s t a t -
u t e s  o r  t h e  absence  t h e r e o f ,  l e a v e s  t h i s  a r e a  of t h e  l aw  s u f f i -  
c i e n t l y  d o u b t f u l  and u n c e r t a i n  t o  s u g g e s t  t h e  d e s i r a b i l i t y  t h a t  
such d o u b t s  be e l i m i n a t e d  and c l a r i f i e d  by a p p r o p r i a t e  legisla-
t i o n .  

147. 	R e p o r t  of t h e  Governmental  Immunity Committee,  Utah L e g i s l a -  
t i v e  Council, p. 21 ( ~ e c .1964). 

148. 	 S t a t e  v .  Colo .  P o s t a l  Te1.-Cable Co . ,  104 Colo .  436, 91 P.2d 
481 (1939). 



TABLE I 

S t a t u t o n  Provisions Authorizinq That Governmental 
Entities ''May Sue and Be Sued" 

Colo .  Rev. S t a t .  3963 	 Governmental Ent i ty  

S t a t e  agencies -- p r o v i s i o n s  are proce-
dural  and remedial  and not  construed 
a s  grant ing  permiss ion  t o  sue sover-
e i g n .  

Airport authority 

Colorado School  f o r  Deaf and E l ind  

' 36-1-1 (1) (b) Counties 


36-16-4 Cemetery d i s t r i c t s  


47-2-8 Drainage d i s t r i c t  


47-12-28 	 Grand Junct ion  drainage  d i s t r i c t  

80-1-6 	 I n d u s t r i a l  Comrnissi.on 

Waterworks d i s t r i c t  

Metropol i tan d i s t r i c t  

Improvement d i s t r i c t  i n  cities and towns 

Water and S a n i t a t i o n  district 

Fire Protection d i s t r i c t  

Metropol i tan Recreat ion  d i s t r i c t  

Metropol i tan Water d i s t r i c t  

Hosp i ta l  d i s t r i c t  -- expressly m a i n t a i n s  
immunity 

Metropol i tan Sewage Disposal d i s t r i c t  

Mine Drainage d i s t r i c t  

O i l  and Gas Conservation d i s t r i c t  

School district 

School d i s t r i c t  



Colo. Rev. S t a t .  1963 

124-5-1 

124-9-1 

124-11-2 

124-20-4 ( e )  

Ch. 36, Sec. 21 (51, 
1966 Sess ion  Laws 

TABLE I 
(cont inued)  

Governmerltal E n t i t y  

T rus t ee s  of t h e  s t a t e  c o l l e g e s  

Colorado School of Mines 

S t a t e  Board of Agr i cu l tu r e  

Colorado Higher Education Ass i s tance  
Author i ty  

Soil Conservat ion d i s t r i c t  

C i t i e s  and towns 

Urban Renewal Author i ty  

I r r i g a t i o n  D i s t r i c t s  of 1905 

I r r i g a t i o n  D i s t r i c t s  of 1921 

I n t e r n a l  Improvement D i s t r i c t  

Water Conservancy D i s t r i c t  

Colorado River  Conservation D i s t r i c t  

Southwestern Water Conservat ion D i s t r i c t  

Rio Grande Water Conservation D i s t r i c t  

Metropol i tan  Stadium D i s t r i c t  

S t a t u t o r y  immunit ies and l i a b i l i t i e s  of t h e  s t a t e .  The 
s t a t e  i s  s ~ e c i f i c a l l vmade l i a b l e  f o r  i n j u r i e s  caused by t h e  neg- 
l i g e n t  o p e r a t i o n  of government-owned v e h i c l e s  t o  t h e  e x t e n t  of t h e  
l i m i t a t i o n s  provided f o r  i n  t h e  s t a t u t e  a s  fol lows:  bodi ly  injury 
l i a b i l i t y  l im i t ed  t o  $10,000 f o r  each person and $20,000 f o r  each 
a c c i d e n t ;  and proper ty  damage l i a b i l i t y  l i m i t e d  t o  $5,000 f o r  each 
a c c i d e n t .  149 

149. 13-10-1 e t  seq. ,  C.R.S. 1963. 



The s t a t e  i s  made l i a b l e  f o r  a l l  pe rsona l  and proper ty  
damage caused by a c t s  done, o r  at tempted,  under c o l o r  of t h e  civil 
de fense  a c t  of Colorado with procedures for t h e  p r e s e n t a t i o n  of 

,claims and methods of p rov id ing  compensation set-TIF"ftfi.l50 How-
ever, t h e  s t a t e  i s  sppa ren t ly  l i a b l e  only t o  t h e  ex t en t  of t h e  
compensation provided f o r  i n  t h e  s t a tu t e .151  The s t a t e  i s  a l s o  
made l i a b l e  f o r  any o r  a l l  p roper ty  damage caused b wi ld  game 
protected by t h e  game and f i s h  laws o f  t h e  s t a t e d  Procedures  
f o r  t h e  handl ing  of t h e s e  cla ims a r e  e s t a b l i s h e d  i n  S 62-2-31, 
C . R . S .  1963. 

The s t a t e  department of pub l i c  h e a l t h ,  i t s  o f f i c e r s  and em-
ployees a r e  s p e c i f i c a l l y  dec la red  t o  be immune from l i a b i l i t y  f o r  
any injuries occasioned by t h e  admin i s t r a t i on  of i t s  d u t i e s  under 
t h e  p rov i s ions  of t h e  s t a t u t e  on r a b i e s  contro1.153 In add i t i on ,  
no person,  a c t i n g  i n  good f a i t h  under any o rde r  of c o u r t  d i r e c t -  
ing t h a t  a person be held i n  custody o r  be held  f o r  confinement, 
examination,  d i a g n o s i s ,  observa t ion ,  o r  t r ea tmen t ,  and not a c t i n2in v i o l a t i o n  o r  abuse t h e r e o f ,  s h a l l  be l i a b l e  f o r  such ac t i on .1  4 

O f f i c e r s  of t h e  m i l i t a r y  f o r c e s ,  when exe rc i s ing  d i s c r e t i o n  
o r  when fo l lowing  l a w f u l  o r d e r s  and i n  t h e  performance of a du ty ,  
and who a r e  engaged i n  mob con t ro l  s h a l l  not  be l i a b l e  f o r  any a c t  
done whi le  on such du ty .155  The s t a t e ,  the s t a t e  department of 
highways, i t s  o f f i c e r s  and employees s h a l l  not be l i a b l e  f o r  i n j u -  
ries occasioned by t h e  cons t ruc t i on ,  r e c o n s t r u c t i o n ,  maintenance, 
improvement, o r  o p e r a t i o n  of any turnpike o r  speedway author ized 
t o  be cons t ruc ted  .I56 

152. 	 62-2-31 e t  seq, ,  C.R.S. 1963; s e e  Colo. Legislative Council 
Committee on Game, Fish and Parks, Memo. No. 3, Game Damage 
Claims, Awards, A r b i t r a t i o n ,  and Cont ro l  ( ~ e p t .20, 1967); 
Colo. Game, Fish 8 Parks  Department, I n s t r u c t i o n s  and Pro-  
cedures  f o r  Repor t ing Game Damage and F i l i n g  Game Damage 
Claims; At torney General ,  S t a t e  of Colorado, Opinion No. 
66-4015, Sept .  12 ,  1966. 



- S t a t u t o r y  immunities and l i a b i l i t i e s  of c i t i e s  and coun-
t i e s .  c i t i e s  and coun t i e s ,  l i k e  t h e  s t a t e ,  a r e  l i a b l e  f o r  i n j u -  
ries  caused by t h e  neg l igen t  ope ra t i on  of government-owned motor 
vehic les .157 The county,  i t s  o f f i c e r s  and employees are specif-
i c a l l y  held  t o  be immune from l i a b i l i t y  f o r  any i n j u r i e s  i n  con- 
nec t ion  wi th  t h e  admin i s t r a t i on  of a county dog l i c e n s i n g  law,158 
f o r  i n j u r i e s  caused by c i v i l  defense  a c t i v i t i e s ,  exce t t o  t h e  
e x t e n t  of compensation provided f o r  i n  t h e  s t a t u t e , l 5 6  and f o r  o r  
on account of t h e  escape of any p r i s o n e r  from t h e  county j a i l . 160  
The ope ra t i on  of a c i t y  o r  county a i r p o r t  i s  dec la red  t o  be a 
governmental f unc t ion  and i t  i s  implied t h a t  c i t l e s  and coun t i e s  
w i l l  be immune from l i a b i l i t y  f o r  i t s  0 ~ e r a t i o n . 1 6 1  F i n a l l y ,  it 
i s  dec l a r ed  t h a t  t h e  town t r e a s u r e r  o r  a c i t y  counci l  member s h a l l  
not  be l i a b l e  f o r  l o s s  of pub l i c  funds  by reason of t h e  d e f a u l t  o r  
inso lvency  of t h e  depos i to ry .  162 

Denver c h a r t e r  amendment (1967). Pursuant  t o  Sec t ion  1 of 
A r t i c l e  XX of t h e  Colorado Cons t i t u t i on .  t h e  C i tv  and County of 
Denver was c r ea t ed  a s  a  home r u l e  c i t y .  - Under t h e  c o n s t i t u t i o n a l  
p rov i s ion ,  t h e  C i ty  and County of Denver may s u e  and defend,  p lead  
and be impleaded, i n  a l l  c o u r t s  and p l a c e s ,  and i n  a l l  ma t t e r s  and 
proceedings .  However, p r i o r  t o  1967, t h e  C i t y  and County of Den-
v e r  app l ied  t h e  common law d o c t r i n e  of sovereign immunity under 
which it  could not be held  l i a b l e  f o r  i n j u r i e s  sus ta ined  a s  a re-
s u l t  of t h e  performance of governmental a c t i v i t i e s .  On February 
7 ,  1967, t h e  v o t e r s  of t h e  C i t y  and County of Denver adopted an 
amendment t o  Denver's C h a r t e r  which e f f e c t i v e l y  waived t h e  defense  
of sovere ign  immunity. The amendment r eads  a s  fo l lows:  

Denver Cha r t e r  - A r t i c l e  I X .  Sec t ion  
C6.8-1. I n  all s u i t s  o r  a c t i o n s  brought 
aga ins t  t h e  C i t y  and County of Denver 
j o i n t l y  wi th  any of i t s  o f f i c e r s  o r  em- 
ployees charging t o r t i o u s  a c t s  of s a i d  o f -  
f i c e r s  and employees committed i n  t h e  reg-  
u l a r  course  of t h e i r  employment, t h e  C i t y  
and County of Denver s h a l l  not a v a i l  i t s e l f  

157. 13-10-1, C.R.S. 1963. 

158. 36-12-4. C.R.S. 1963, a s  amended. 

159. 24-1-10, C.R.S. 1963. 

160. 105-7-27,C.R.S. 1963. 

161. 5-4-1,C.R.S. 1963; 5-5-7, C.R.S. 1963. 

162. 139-3907 (5),C.R.S. 1963. 



of t h e  defense of gwernmental immunity
and s h a l l  be liable i n  t h e  same manner 
and t o  t h e  same e x t e n t  a s  a private em-
ployer  under l i k e  circumstances and pay
a l l  f i n a l  judgments rendered a g a i n s t  t h e  
said C i t y  and County of Denver. 

Denver Charter - A r t i c l e  IX, Sect ion 
A9.4-2, T h e  City and County of Denver 
' m b e  l i a b l e  f o r  t h e  a c t s  o r  omissions 
of the members of t h e  c l a s s i f i e d  service 
of t h e  p o l i c e  department w i t h i n  the scope 
of t h e i r  respect ive  o f f i c e s ,  i n  t o r t ,  i n  
t h e  same manner and to t h e  same e x t e n t  a s .  
a p r i v a t e  employer under l i k e  circumstances,  
and sa id  c i t y  and county s h a l l  pay o r  i n -  
demnify such mernber f o r  t h e  payment of 
any f i n a l  judgment rendered i n  any such 
suit o r  a c t i o n  wherein sa id  c i t y  and coun-
t y  is a defendant o r  t h i r d  p a r t y  defendant,  
and wherein it i s  found by the  court or 
jury t h a t  t h e  a c t  o r  omission complained of 
was wi th in  the scope of t h e  o f f i c e  of s a i d  
member. No not ice - of i n j u r y  o r  claim s h a l l  
be r equ i r ed  i n  a c t i ons  brought  against s a i d  
c i t y  and county under the provis ions  of 
this s e c t i o n .  

S t a t u t o r y  immunities and l i a b i l i t i e s  of d i s t r i c t s .  I t  i s  
dec l a r ed  t h a t  a school district s h a l l  not  be liable f o r  i n j u r i e s  
caused by school evacuat ion d r i l l s  o r  b the u s e  of buses i n  t h e  
exercise of c i v i l  de fense  a c t i v i t i e s .  165 The s t a t u t e s  also  pro-
vide for a remedy f o r  t h e  recovery of damages t o  p roper ty  caused 
by ac t s  done by a conservancy d i s t r i c t . 1 6 4  



TABLE 11 

S t a t u t e s  P r o v i d i n q  For  L i a b i l i t y  
Of Governmental  E n t i t i e s  

L i a b i l i t y  f o r  i n j u r i e s  caused  by t h e  n e g l i g e n t  

o p e r a t i o n  of  government v e h i c l e s .  Bod i ly  i n -  

j u r y  l i a b i l i t y  l i m i t e d  t o  $10,000 f o r  each  . 

p e r s o n  and $20,000 f o r  each  a c c i d e n t .  P rop- 

e r t y  damage l i a b i l i t y  l i m i t e d  t o  $5,000 f o r  

each  a c c i d e n t .  


The S t a t e  i s  l i a b l e  f o r  all p e r s o n a l  and p rope ' r ty  
damage caused  by a c t s  done ,  o r  a t t e m p t e d ,  u n d e r  
c o l o r  o f  t h e  c i v i l  d e f e n s e  a c t  of Co lo rado ,  un-
less t h e r e  i s  r v i l f u l l  misconduct ,  g r o s s  n e g l i -  
g e n c e ,  o r  bad f a i t h  on t h e  p a r t  of any a g e n t  o f  
c i v i l i a n  d e f e n s e .  

P r o v i d e s  remedy f o r  t h e  r e c o v e r y  of damages t o  

p r o p e r t y  caused  by a c t s  done by conservancy  

d i s t r i c t s .  


S h e r i f f  i s  s u b j e c t  t o  a c t i o n  f o r  damages t o  p a r t y  
a g g r i e v e d  by h i s  n e g l k c t  t o  make due r e t u r n  o f  
any w r i t  o r  p r o c e s s  d e l i v e r e d  t o  him t o  be ex-
e c u t e d .  

The S t a t e  i s  l i a b l e  f o r  a l l  o r  any damages done 
t o  t h e  r e a l  o r  p e r s o n a l  p r o p e r t y  of  any p e r s o n  
by any w i l d  an imal  p r o t e c t e d  by game and f i s h  
l aws ,  s u c h  damages t o  be de t e rmined  and p a i d  a s  
p r o v i d e d  i n  s e c t i o n s  62-2-31 t o  62-2-38. 

During t h e  t i m e  t h a t  a  po l iceman,  depu ty  s h e r i f f ,  
o r  f i r e m a n  of  a  town, c i t y ,  c i t y  and c o u n t y ,  
c o u n t y ,  o r  f i r e  p r o t e c t i o n  d i s t r i c t  i s  a s s i g n e d  
t o  t empora ry  d u t y  w i t h i n  t h e  j u r i s d i c t i o n  o f  
a n o t h e r  town, c i t y ,  c i t y  and c o u n t y ,  c o u n t y ,  o r  
f i r e  p r o t e c t i o n  d i s t r i c t ,  any l i a b i l i t y  which 
may a c c r u e  unde r  t h e  o p e r a t i o n  o f  t h e  d o c t r i n e  
of r e s p o n d e a t  s u p e r i o r  on accoun t  of  t h e  n e g l i -  
g e n t  .act  of  any such  p o l i c e  o f f i c e r ,  depu ty  
s h e r i f f ,  o r  f i r e m a n  w h i l e  pe r fo rming  such  d u t y  
s h a l l  be  imposed upon t h e  r e q u e s t i n g  town, c i t y ,  
c i t y  and c o u n t y ,  c o u n t y ,  o r  f i r e  p r o t e c t i o n  d i s -  
t r i c t  and n o t  upon t h e  a s s i g n i n g  j u r i s d i c t i o n ;  
p r o v i d e d  t h a t  n o t h i n g  i n  t h i s  s e c t i o n  s h a l l  be 
c o n s t r u e d  t o  impose any l i a b i l i t y  upon any such  
r e q u e s t i n g  j u r i s d i c t i o n  n o r  t o  waive o r  a f f e c t  
i n  any  way t h e  d o c t r i n e  o f  s o v e r e i g n  immunity
w i t h  r e s p e c t  t o  any such  j u r i s d i c t i o n .  
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Statutes Providinq For Immunitv 
O f  Gbvernmental E n t i t i e s  

The county commissioners, county employees, o r  any 
person enforcing the prov i s ions  of county dog
1icensFng laws s h a l l  not  be held  res ons ib l e  f o r  
any acc iden t  o r  subsequent disease tRa t  may oc-
c u r  i n  connection w i t h  t h e  admin i s t r a t i on  of a 
dog l i c e n s i n g  l a w .  

The h e a l t h  departments,  t h e i r  a s s i s t a n t s  and em-
ployees,  t h e  s t a t e  department of pub l i c  h e a l t h ,  
h e a l t h  o f f i c e r ,  o r  anyone enforc ing  t h e  p rov i -  
s i o n s  of t h e  s t a t u t e  on r a b i e s  c o n t r o l  s h a l l  no t  
be he ld  r e spons ib l e  f o r  any acc iden t  o r  subse-
quent d i s e a s e  t h a t  may occur  i n  connection wi th  
t h e  admin i s t r a t i on  of t h e  p rov is ions  of t h e  
statute on rabies c o n t r o l ,  

Opera t ion  of a i r p o r t  o r  o t h e r  a i r  navigat ion f a -
cility dec la red  t o  be a governmental f unc t ion ,  
exe rc i s ed  f o r  a p u b l i c  purpose and matters of 
p u b l i c  neces s i t y .  

Airport a u t h o r i t y  dec la red  t o  be a p o l i t i c a l  sub-
d i v i s i o n  of t h e  s t a t e ,  exe rc i s ing  e s s e n t i a l  gov- 
ernmental  powers f o r  a pub l i c  purpose. 

S t a t e  and p o l i t i c a l  subdiv i s ion  dec la red  t o  be i m -
mune from l i a b i l i t y  f o r  i n j u r i e s  caused by c i v i l  
defense a c t i v i t i e s ,  except  t o  extent  of compen- 
s a t i o n  provided for i n  the s t a t u t e .  

School d i s t r i c t  not  l i a b l e  f o r  i n j u r i e s  caused by
school  evacuat ion d r i l l s  i n  exe rc i s e  of c i v i l  
de fense  a c t i v i t i e s .  

School d i s t r i c t  not  l i a b l e  f o r  injuries caused by
t h e  use of busses i n  t h e  e x e r c i s e  of c i v i l  de-
fense a c t i v i t i e s .  

No person, a c t i n g  i n  good f a i t h  under any o rde r  of 
c o u r t  d i r e c t i n g  t h a t  a person be held  i n  custody 
o r  be held  f o r  confinement, examination, diagno- 
sis, observa t ion ,  o r  t r ea tmen t ,  and not  ac t i ng  
i n  v i o l a t i o n  o r  abuse t h e r e o f ,  s h a l l  be l i a b l e  
for such action. No a c t i o n  f o r  f a l s e  a r r e s t  o r  
false imprisonment s h a l l  be brought aga ins t  any 
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(Cont inued)  


peace  o f f i c e r  o r  s h e r i f f  who, i n  good f a i t h ,  
t a k e s  a  p e r s o n  i n t o  p r o t e c t i v e  cus tody  unde r  
s e c t i o n  71-1-3. No a c t i o n  based on t h e  f a c t  o r  
a c t  o f  f i l i n g  a  p e t i t i o n  s h a l l  be  brought  a g a i n s t  
a p e r s o n  who, i n  good f a i t h ,  f i l e s  a p e t i t i o n  o r  
o t h e r w i s e  a c t s  under s e c t i o n  71-1-4 o r  s e c t i o n  
71-1-5;  b u t  a  p e r s o n  who w i l f u l l y  c a u s e s ,  o r  who 
c o n s p i r e s  w i t h  o r  a s s i s t s  a n o t h e r  t o  c a u s e ,  un-
w a r r a n t e d  h o s p i t a l i z a t i o n  o r  conf inement  unde r  
t h e  p r o v i s i o n s  of t h i s  a r t i c l e  s h a l l  be l i a b l e  
i n  damages t o  t h e  p e r s o n  s o  h o s p i t a l i z e d  o r  con-  
f i n e d .  

B e n e f i t s  of unemployment compensat ion s h a l l  be  
deemed t o  be  due and p a y a b l e  o n l y  t o  t h e  e x t e n t  
p r o v i d e d  i n  t h i s  c h a p t e r  and t o  t h e  e x t e n t  t h a t  
moneys a re  a v a i l a b l e  t h e r e f o r  t o  t h e  c r e d i t  o f  
t h e  unemployed compensat ion f u n d ,  and n e i t h e r  
t h e  s t a t e  no r  t h e  depa r tmen t  s h a l l  be l i a b l e  f o r  
any amount i n  e x c e s s  o f  such sums. 

The commanding o f f i c e r  of  any of  t h e  m i l i t a r y  
f o r c e s ,  engaged i n  t h e  s u p p r e s s i o n  of an i n s u r -  
r e c t i o n ,  t h e  d i s p e r s i o n  of a  mob o r  t h e  e n f o r c e -  
ment of t h e  laws  s h a l l  e x e r c i s e  h i s  d i s c r e t i o n  
a s  t o  t h e  p r o p r i e t y  of  f i r i n g  upon o r  o t h e r w i s e  
a t t a c k i n g  any mob o r  o t h e r  un lawfu l  assembly;  
and,  i f  he  e x e r c i s e s  h i s  h o n e s t  judgment t h e r e -  
on ,  h e  s h a l l  n o t  be l i a b l e  i n  e i t h e r  a c i v i l  o r  
a c r i m i n a l  a c t i o n  for any a c t  done w h i l e  on such  
d u t y .  No o f f i c e r  o r  e n l i s t e d  man s h a l l  be h e l d  
l i a b l e  i n  e i t h e r  a  c i v i l  o r  c r i m i n a l  a c t i o n  f o r  
any a c t  done under  l a w f u l  o r d e r s  and i n  t h e  p e r -  
formance of h i s  du ty .  

County n o t  l i a b l e  f o r  o r  on accoun t  of t h e  e s c a p e  
of any p r i s o n e r  from t h e  county  j a i l .  

S t a t e  n o t  l i a b l e  t o  s e t t l e r s  of d e s e r t  l a n d  f o r  
f a i l u r e  of c o n t r a c t o r s  t o  comple te  work acco rd -  
i n g  t o  c o n s t r u c t i o n  c o n t r a c t  w i t h  t h e  s t a t e .  

No l i a b i l i t y  s h a l l  a t t a c h ,  e i t h e r  t o  t h e  s t a t e ,  
t h e  depa r tmen t  of highways o r  t h e  i n d i v i d u a l  mem-
bers of the said depa r tmen t  of  highways by v i r t u e  
of  t h e  c o n s t r u c t i o n ,  r e c o n s t r u c t i o n ,  main tenance ,  
improvementi  o r  o p e r a t i o n  of any t u r n p i k e  o r  
speedway a u t h o r i z e d  t o  be c o n s t r u c t e d .  



TABLE 111 
( ~ o n tinued) 

139-39-7 (5) No l i a b i l i t y  of  town t r e a s u r e r  o r  city c o u n c i l  
member f o r  l o s s  of p u b l i c  funds by r e a s o n  of 
t h e  d e f a u l t  o r  i n s o l v e n c y  of  d e p o s i t o r y .  

Cla ims  P r o c e d u r e  i n  Co lo rado  

Colorado c l a i m s  commissioq. The Colorado  Claims Commission 
was e s t a b l i s h e d  by 130-10-1 e t  seq.,  C.R.S. 1963 (1965 s u p p . ) ,  a s  
amended. This s t a t u t e  was adopted i n  1965 and took  e f f e c t  on J u l y  
1, 1965, and a p p l i e s  o n l y  t o  c la ims o c c u r r i n g  a f t e r  July 1, 1963. 
The s t a t u t e  was amended in 1967 by c h a p t e r  280, 1967 S e s s i o n  Laws. 
The commission i s  composed of J o h n  Y. P r o c t o r ,  CPA, S t a t e  A u d i t o r ,  
chairman; Con F.  S h e a ,  S t a t e  C o n t r o l l e r ;  and Rober t  B r o n s t e i n ,  
S t a t e  Budget D i - r e c t o r ,  The commission was e s t a b l i s h e d  t o  c r e a t e  
an o r d e r l y  and expeditious procedure  t o  a i d  t h e  Gene ra l  Assembly 
i n  t h e  c o n s i d e r a t i o n  and e v a l u a t i o n  of t o r t  c l a i m s  a g a i n s t  the 
state. 165 It i s  d e c l a r e d  t h a t  the a r t i c l e  shall n o t  be cons t rued  
a s  a wa ive r  o r  r e p u d i a t i o n  of t h e  d o c t r i n e  of  s o v e r e i g n  immunity, 
f i r m l y  e s t a b l i s h e d  i n  t h e  l aw  of Co lo rado ,  by the s t a t e  of Col r a -
do ,  o r  any s t a t e  agency, o r  any of i t s  p o l i . t i c a 1  s u b d i v i s i o n s .  166  

T h e  s t a t u t e ,  i n  e s s e n c e ,  p r o v i d e s  t h a t  any person c l a i m i n g  
injury t o  his p e r s o n  o r  p r o p e r t y  o r  l o s s  of  l i f e  caused by the 
n e g l i g e n t  o r  wrongful  a c t  o r  omiss ion  of a s t a t e  agency,  o r  of a 
s t a t e  employee w h i l e  a c t i n g  w i t h i n  the scope of his o f f i c e  o r  em-
ployment ,  may ( e x c e p t  a s  t o  c l a i m s  s p e c i f i c a l l y  excluded) f i l e  h i s  
c l a i m  w i t h  t h e  commission which s h a l l  c o n s i d e r  each c l a i m ,  and 
make f i n d i n g s  of f a c t  and recommendations f o r  t h e  d i s p o s i t i o n
t h e r e o f .  Within f i v e  days  a f t e r  t h e  convening of the next  r e g u l a r  
session of t h e  General Assembly t h e  commission shall make i t s  re-
p o r t  by f i l i n g  i t s  r e c o r d s ,  f i n d i n g s  and recommendations w i t h  t h e  
chai rman of the  House A p p r o p r i a t i o n s  Committee and t h e  chairman of 
t h e  Sena te  Finance Committee, E i t h e r  committee of t h e  Genera l  As-
sembly may: (1)  approve t h e  c la im a s  recommended o r  modify t h e  
claim and p r e s e n t  it t o  t h e  Genera l  Assembly i n  t h e  form of  an ap-
p r o p r i a t i o n  b i l l ;  o r  2 p r e s e n t  a bill authorizing t h e  c l a i m a n t  
t o  sue t h e  state;  3 no a c t i o n  a t  all.167o r  1 1  deny t h e  claim and take  

165. 130-10-1, C.R.S. 1963 (1965 Supp.), as  amended. 

166. Ibid. 


167. 130-10-5, 7 , 8, C.R.S. 1763 (1965 Supp,), as  amended. 

.c 



The j u r i s d i c t i o n  of t h e  commission does not extend t o  
claims: 

(b) Based upon an a c t  o r  omission of 
a s t a t e  employee exe rc i s ing  reasonable  ca re  
i n  t h e  execu t ion  of a s t a t u t e  o r  r e g u l a t i o n ,
whether o r  not  such s t a t u t e  o r  r e g u l a t i o n  be 
v a l i d ;  o r  based upon t h e  e x e r c i s e  o r  perform-
ance o r  f a i l u r e  t o  e x e r c i s e  o r  perform a dis-
c r e t i o n a r y  func t ion  o r  du ty  invo lv ing  t h e  
de te rmina t ion  of po l icy  f o r  a s t a t e  agency o n  
t h e  p a r t  of a s t a t e  employee o r  s t a t e  agency, 
whether o r  not  t h e  d i s c r e t i o n  involved be 
abused ; 

( c )  Based upon an a c t  o r  omission of a 
s t a t e  employee f o r  which insurance  coverage 
i s  provided under t h e  p rov i s ions  of a r t i c l e  
16 of c h a p t e r  72, C.R.S. 1963, o r  under any 
o t h e r  s t a t u t o r y  p rov i s ion ;  

( d )  For  injury t o  o r  dea th  of an inmate 
of a s t a t e  p e n a l  i n s t i t u t i o n ;  

( e )  A r i s i n g  o u t  of t h e  c a r e  o r  treat-
ment of a person i n  a s t a t e  i n s t i t u t i o n ;  

(f) For damages caused by t h e  imposi-
t i o n  of a quaran t ine  by t h e  S t a t e ;  

(g)  Ar i s ing  o u t  of a l l eged  a s s a u l t ,  
b a t t e r y ,  false imprisonment, f a l s e  a r r e s t ,  
mal ic ious  p rosecu t ion ,  abuse of process ,  
l i b e l  o r  s l a n d e r ,  m i s r ep re sen t a t i on ,  d e c e i t ,  
f r a u d ,  i n t e r f e r e n c e  with c o n t r a c t u a l  r i g h t s ,  
o r  i nvas ion  of t h e  r i g h t  of p r ivacy ;  

( h )  For  which a remedy i s  provided o r  
which i s  governed s p e c i f i c a l l y  by o t h e r  s t a t -  
utory enactment,  o r  f o r  which an  adminis t ra-
tive h e a r i n g  procedure i s  o therwise  established 
by l a w .  168 

Claims exger ience.  From t h e  e f f e c t i v e  d a t e  of t h e  s t a t u t e  
t o  January 9 ,  1967, a t o t a l  of 21 c la ims  amounting t o  $1,111,019.49 
had been f i l e d  w i t h  t h e  commission, a s  d e t a i l e d  i n  Table I V  of t h i s  
r e p o r t .  O f  t h e  21 c la ims f i l e d ,  11 c l a i m s  t o t a l i n g  $1.,03.1,428.52 
were filed a l l e g i n g  darnages a s  a result of t h e  des t ruct iofn  of prop-

168. 136-10-4 (2) , C.R.S. 1963 (1965 supp . ) ,  a s  amended. 



e r t y  by t h e  f lood  of June 17 and 18, 1965, occasioned by t h e  des-
truction of Clay C r e e k  Darn and Reservoir i n  Prowers County which 
was cons t ruc ted  by t h e  i?epz.rt~nentof Game, F i s h  and Parks.169 

The 	r e s u l t s  of t h e  commission a c t i v i t i e s  f o r  1966 a r e  sum-
' marized as follows:170 

I. 	 Claims Pending - a w a i t i n g  hearings or a d d i t i o n a l  i n -
fo rmat ion :  

1 .  	 66-10 Arapahoe Basin, Inc.  
2. 	 66-12 E. B. Ket.chum, d/b/a Canon Vegetable Growers 
3. 	 66-15 E l q o r a  2 ,  S t e e l e  
4 .  	 66-16 George and Georgia Hoopes 
5. 	 66-19 Alexander I'hiele 
6 .  	 66-20 Earl Sanders 

11. 	Claims rejected by t h e  Commission f o r  lack of j u r i s d i c -
t i o n :  

1. 	 66-1 Ralph E. Doney II 

2. 	 66-14 William ti. Dawson 

1 x 1 .  	 Claims on which t h e  Commission he reby  submits  recornrnen-
dations to the General Assembly: 

1. 	 T h a t  t h e  General Assembly pass appropriate r e l i e f  
b i l l s  f o r ;  

a) 	 66-2 - J a n e t  R. Meneley - a bill in the amount 
of $20,000.00 to compensate for t h e  d e a t h  of 
h e r  husband i n  a highway accident .  

b) 	 66-21 - Jerald C .  Rich - a b i l l  in the amount 
of $174.19 t o  compensate f o r  t h e  l o s s  of i tems 
i n  h i s  automobile stolen by " t r u s t e e s "  of t h e  
Buckley F i e ld  Honor Camp of t h e  Colorado S t a t e  
Ref ormatory . 

2. 	 That the General Assembly pass appropr ia te  b i l l s  
waiv ing  t h e  defense of sovereign immunity and per -
m i t t i n g  t h e  fol lowing c la imants  t o  sue f o r  damages 
alleged t o  have been su f f e r ed  a s  a r e s u l t  of the  
f a i l u r e  of the C l a y  Creek Dam in Prowers County; 

169. 	Report of t h e  Colorado Claims Commission, January  7, 1967. 

170. 	 Ibid. 



Darrel E .  and Ruth B .  Sawyer 
James M ,  Smith 
Carrie  F ,  Hall 
Atchison, Topeka and Santa F e  Railway Co. 
Lamar Farms ( a  par tnersh ip  and Brent and 
Gary Hofmeister, ( ~ i n o r s 
1 

William Walker 
Richard I, and Bertha 1. Moss 
Lamar Canal and Irrigation Company 
Wesley Sage, d/b/a P l a i n s  Outdoor Advertis-

ing Company
Cecile and Amelia Thombleson 
Fort Bent Ditch Company 



TABLE IV 

Claims F i l e d  With Colorado Claims~Comrnission- July 1. 1965 to Dec..mber 31. 1966* 

Docket 	 Date 
N a e r  AmoUIZt Cle-t - _ -----	 o f  CtRSmFGed 	 Dirmosition

--" v r . .- . - - "  -
$ 	 19,941.85 & l p h ~ . ~ ~ n e y  7-28-65 Airplane destroyed bTmisdiction denied 

26,200.00 ' .Janet 2. Meneley l e u - 6 5  Fatal autoin0'1;ile accident =);..tamend$20,000 Rase$  3'1x 

85,274.69 D m - 1  and Rt1;h Sawyer 12-3-65 Damages - Cay Creek D m  

756.00 Jsmes M, Smith 12-3-65 Damages - Clay Creek 3em 

15,200.00 C-e F. 'U 12-13-65 Damges - CUy Creek Dam Rsccm~~zuisuit be Ltrwed 

5~+,858.00 W Fs3ms (a. partnership) znd 12-14-65 Damages - C3.w Creek E~SI 
Brent and G a r y  Hofheister (Minors) 

14,000.00 WUiamWalker 12-28-65 D-3s - Clay Creek 2y-z 

37,237.83 Ricbrd I. mi Bertha I. lioss 1-17-66 Damages - Clay Creek D m  Xec-nd suit be eJlc;k-& 

1,500.00 Ara~ahoeBasin, bc. 3-24-66 Damages from "shootiug" sii i le iiearbg pe-

56-11 10,790.00 Lamar C d and Irr igation Corepany k20-66 D q e s  - Clay Creek D a m  R e c m ~ n dm3.t be CUT& 

b 66-E 2,004.93 E.B. Ketchurn, d/b/s Caaon Veget~~ble ' Trailer did not clear unrieeass Rear- pe-4-21-66 
u' 	 Growers 
I 

66-13 gQQ.00 Wesley Sage, d/b/a Plains htdoor 4-27-66 D-es - Clay Creek D m  	 Recamend suit be Urn-36 
Adverti s i u g  Compaqy 

66-14 1,250.00 W U i a m B .  Dawson 5-26-66 Bidding q c c i f l c a t l o n s  chan& witfisdt Surfsdiction denied 
notice 

66-15 25,000.00 Elnora 2. Steele 6-30-66 Fatel &domobile eccident Heming p m i h g  

56-16 2,ij20.00 George and Georgia Homes 6 - 2 6  Automobile accident Hearing pending 

66-17 15,660.00 Cecil and .helfa Thombleson 7-5-66 Damsges - Clay Creek Dam Recamaend suit be allowed 

66-18 31,095.00 Fort Bent Dii;ch Cnmpnmr 7-5-66 D q e s  - Clay Creek Dsm Recclmmc?nrl suit be allmaxi 

66-19 (not U e g e ~ )  Alexaabr l'hi*le 9-12-66 1nju.milwhen state ~atrotmRn'sgnrn Hesrhg pending 
discharged 

66-20 1,500.00 Earl Sanders 11-8-66 Praperty along highway destroyed H-4 peilding 

66-21 174.19 Jerald C. Rich 10-U-66 Auto stolen by Reformatory "trustees" Recommend $174.19 Relief Bill 

$1, m u ,  TO"m ILvm OF' CUM F m 

* Source: Report of the Colorado Claims Commission, January 7, 1967. 



Claims f i l e d  with t h e  c o m i s s i o n  i n  1967 a r e  l i s t e d  i n  
Table  V below. 

TABLE V 

Claims F i l e d  wi th  Colorado Claims Commission -
January 1, 1967 t o  October,  196'7 

Docket 
Number Amount 

67-1 $ 1,000.00 

67-2 115.54 

67-3 26,753.05 

67-4 15,000.00 

67-5 208.30 

161.03 

90.00 

Claimant 

Donna Manley - a 
minor by mother -
Barbara L. Davis 

Edi th  Crusick 

V i r g i l  R. Madsen, 
by p a r e n t s  V i r g i l  
R e  Madsen and Nina 
Madsen 

Golden Key Manor 
Homes, Inc. and 
Mi-arv I n v e s t -
ments, I n c .  

William R. Mackie 

S t a n l e y  Haynes 

Floyd E l l i s  
Leopold 


Date-F i l e d  

1-5-67 

1-10-67 

1-25-67 

3-21-67 

4-24-67 

6-14-67 

7-25-67 

Nature of Claim 

In ju red  i n  c o l l i -  
s i on  wi th  s t a t i o n  
wagon of Chi ldrens9 
Home - no Colorado 
d r i v e r s  l i c e n s e .  

Windshield of au to  
broken by S t a t e  
Hosp i ta l  p a t i e n t  

Four yea r  o ld  
c la imant  burned 
whi le  p laying on 
Highway Dep' t  ag-
grega t e  p i l e  which 
was on f i r e ,  

C i ty  of Denver has 
sued p e t i t i o n e r s  
f o r  d i scharg ing  
water  into Hiqh-
l i n e  Canal - pe-
t i t i o n e r s  hold 
s t a t e  should i n -  
demnif y . 
X-ray unit damaged- a l leged  due t o  
negligence i n  i n -
spectiori.  

H i t  boulder i n  
c e n t e r  of Highway 
40 on Berthoud 
Pass - a l l eged  
negligence of 
g rader .  

S t a t e  patrolman 
ran i n t o  c l a iman t s  
parked c a r .  



Docket 	 D a t e  
Number A m o u ~ t  Claimant -F i l e d  Nature of C l a i m  

67-8 $45,166.17 	 Rep. G ~ o r g e  9-5-67 Residences Camaged
Fertress - fox  ap- by f l o o d i n g  due to 
p--oximately 24 i n a d e q u a t e  d r a i n -
c la in ian t s age of Highway. 

Dur ing  t h e  1967 s e s s i o n ,  t h e  General  Assembly adopted HOB. 
No. 1127, which gran t ed  t o  persoas who s u s t a i n e d  injury by t h e  d i -
version of Clay Cree?: flood water by C l a y  Creek dam in J u n e ,  1965, 
the r i g h t  t o  initiate a c i v i l  a c t i on  against t h e  s t a t e  t o  recover  
damages. The General Assembly i n  1967 &!.so passed H.B.  No. 1114 
which gri~ntec'$20,000 t~ Mrs.  J a n e t  R .  Meneley f o r  damages sus-
tained when her husband was k i l l e d  a s  a r e s u l t  of negligent r e p a i r s  
of a s t a t e  highway. 

%her c?,aims a q a i n s t  . t h e  s t a h .  The d i v i s i o n  of accounts 
and c o n t r o l i s a u t h o r i z e d  t o  receiv,?yhear and settle al.1 cla ims 
a g a i n s t  t h e  s t a t e  and k o u e  warraqts for payment thereof  from t h e  
treasury .171 .  Warrants f o r  t h e  payment of duly aud i ted  and ap-
proved  claims s h a l l  he prepared,  signed and t r ansmi t t ed  t o  t h e  
s t a t e  t reasurer by the  ci-rntroller or his authorized agent.172 I t  
i s  also provided t h a t  "The at torney general s h a l l  be t h e  l e g a l  ad-
v i s o r  of t h e  c o n t r o l l e r  and t h e  d i v i s i o n  of accounts and c o n t r o l  
and t o  him shall be re fe r red  any q u e s t i o n  concerning t h e  l e g a l i t y
of any obligation by o r  c la im against t h e  state."173 Whether  these 
prov i s ions  relate Lo t h e  p re sen ta t ion  of t o r t  claims a g a i n s t  the 
s t a t e  i s  no t  q u i t e  c l e a r  a s  t h e r e  are no cases i n  which t h i s  ques-
t i o n  h a s  been decided o r  the provis ions  const rued.  I n  t he  l i g h t
of t h e  Colorado Claims Commission Act, however, i t  would appear
t h a t  t h e s e  p rov i s ions  r e l a t e  only t o  t h e  presentment of cla ims on 
contract, and not t o r t  c la ims ,  which a r e  presented t o  the cla ims 
cammission, 

Claims handled  bv independent asencies o r  de~artments. 
Section '24-2-1et seq., C . R . S .  1963,  establishes a procedure f o r  
t h e  p r e s e n t a t i o n  o f  claims f o r  compensation b e n e f i t s  of volunteer 
workers i n j u r e d  i n  civil defense a c t i v i t i e s .  These cla ims a r e  
presented t o  t h e  Industrial Commission and the procedure t h u s  es-
t a b l i s h e d  i s  similar t o  t h o  procedure f o r  t h e  p r e s e n t a t i o n  of 
claims f o r  workmen's compensation benefits. 

172. 3-3-2 ( 6 ) , C.R.S. 1963. 

173. 3-3-2 (101,C.R.S. 1963. 



C l a i m s  f o r  damages f o r  i n j u r i e s  by w i l d - a n i m a l s  which are 
p r o t e c t e d  by t h e  game and f i s h  laws of  t h e  s t a t e  are  p r e s e n t e d  t o  
t h e  Game, F i s h  and Parks Commission p u r s u a n t  t o  t h e  p rocedure  ex-
t a b l i s h e d  by s e c t i o n s  62-2-32 th rough  62-2-38, C.R.S. 1963. Any
p e r s o n  who h a s  s u s t a i n e d  damages by w i l d  a n i m a l s  must n o t i f y  t h e  
commission of such  loss and c l a i m  f o r  damages w i t h i n  10  d a y s  and 
f i l e  proof  t h e r e o f .  W i t h i n  30 d a y s  from t h e  f i l i n g  of  n o t i c e  t h e  
commission,  i f  p o s s i b l e ,  s h a l l  agree w i t h  such person upon a s e t -
t l e m e n t .  I f  no s e t t l e m e n t  can be r e a c h e d ,  t h e  c l a i m a n t  and t h e  
commission s h a l l  each a p p o i n t  an a r b i t r a t o r ,  i n  which e v e n t  t h e  
two a r b i t r a t o r s  s h a l l  a g r e e  upon a t h i r d  a r b i t r a t o r .  Wi th in  60 
d a y s  from t h e  appoin tment  of the a r b i t r a t o r s ,  an award must be 
made. The a r b i t r a t i o n  award s h a l l  be f i n a l .  Payment of  t h e  award 
i s  o u t  o f  t h e  game and f i s h  fund .  174 

A l l  c l a i m s  against the U n i v e r s i t y  o f  Co lo rado  must be au-
d i t e d . a n d  a l lowed by t h e  Board o f  Regen t s  p u r s u a n t  t o  124-2-17,  
C o R o S a  1963. 

Claims  a a a i n s t  c o u n t i e s .  A l l  c l a i m s  a g a i n s t  a county  s h a l l  
b e  p r e s e n t e d  for a u d i t  and a l lowance  t o  t h e  board o f  county  commis- 
s i o n e r s  o f  t h e  p r o p e r  county b e f o r e  an  a c t i o n  i n  any  c o u r t  can  be 
m a i n t a i n e d  a g a i n s t  t h e  coun ty .  When a l lowed by t h e  boa rd ,  t h e  
claims s h a l l  be p a i d  by a coun ty  w a r r a n t ,  o r  o r d e r ,  drawn by s a i d  
board on t h e  county  t r e a s u r y ,  upon t h e  p r o p e r  fund  i n  t h e  t r e a s u r y ,  
f o r  t h e  amount of such  c la im.  When t h e  c l a i m  i s  d i s a l l o w e d ,  i n  
w h o l e  o r  i n  p a r t ,  by t h e  boa rd ,  such p e r s o n  may a p p e a l  t h e  d e c i s i o n  
of the board  t o  t h e  d i s t r i c t  c o u r t  f o r  t h e  same county  w i t h i n  30 
days  a f t e r  t h e  making of  such  d e c i s i o n .  175 P r o v i s i o n  i s  made f o r  
t h e  p r o c e e d i n g s  and p l e a d i n g s  upon a p p e a l  t o  t h e  d i s t r i c t  c o u r t .  176  

Cla ims  a a i n s t  s p e c i a l  d i s t r i c t s .  The re  a r e  s e v e r a l  pro-
visions o- d l o r a d o  s t a t u t e s  which p r o v i d e  f o r  t h e  p r e s e n t a -  
t i o n ,  a u d i t  and payment of  c l a i m s  a g a i n s t  s p e c i a l  d i s t r i c t s .  177 

174. 62-2-32 t o  62-2-38, C.R.S. 1963; s e e  a l s o  n o t e  152, s u p r a .  

175. 36-2-10 e t  s e q . ,  C.R.S. 1963. 

176. 36-2-13, C.R.S. 1963,  a s  amended 

177. E.g., 89-1-25, C , R . S .  1963 ( w a t e r  ork d i s t r i c t s ) ;  150-1-25, 

I 
C.R.S. 1963 ( i r r i g a t i o n  d i s t r i c t  o f  1905) ; 150-2029,C.R.S. 
1963 ( i r r i g a t i o n  d i s t r i c t  of 1921) ; 150-4-37, C.R.S. 1963 

i n t e r n a l  improvement d i s t r i c t ) ;  and 29-6-4,  C.R.S. 1963 
conservancy  d i s t r i c t s )  . 



TABLE V I  


Provis ions R e l a t l n--+Cla ims  A q a i n s t  Governmental n t i t i e s  

C.R.S .  1963 

3-3-1 (18) 

24-2-1 e t  seq. 

36-2-10 e t  seq. 

' 

Author izes  d i v i s i o n  of a c c o u n t s  and c o n t r o l  -to 
receive,  hear ,  and s e t t l e  a l l  c l a ims  a g a l n s t  
t h e  s t a t e  and issue w a r r a n t s  f o r  payment t h e r e -
of from t h e  treasury. 

E s t a b l i s h e s  p rocednre  f o r  p r e s e n t i n g  c l a i m s  f o r  
compensa t ion  bencf its of v o l u n t e e r  workers  i n -
ju red  i n  c i v i l  dcferse a c t i v i t i e s .  Claims a r e  
p r e s e n t e d  t o  I n d u s t r \ ; a l  Commission, Procedure 
i s  s i m i l a r  t o  p r o c e d u r e  e s t a b l i s h e d  for t h e  
p r e s c n t m e v t  of c l a i m s  f o r  workmen's compensa-
t i o n  benef . i ts ,  

A l l  c l a i m s  and demands h e l d  by any p e r s o n  a g a i n s t  
a c o u n t y  s h a l l  be p r e s e n t e d  f o r  a u d i t  and a l -  
lowance t o  t h o  board of coun ty  commiss ioners  of 
the: p r o p e r  coun ty ,  i n  due  form of law,  b e f o r e  
an a c t i o n  i n  any c o u r t  s h a l l  be m a i n t a i n a b l e  
t h e r e o n ,  and ' a l l  c l a i m s ,  when a l lowed,  s h a l l  be 
pa id  by a county  w a r r a n t ,  o r  order, drawn by 
s a i d  board on the coun ty  treasury, upon the p r o -
per  f u n d  i n  the t r e a s u r y ,  f o r  t h e  amount of such  
c l a i m .  

T h e  nature of t h e  c l a i m ,  t h e  name of and t h e  
amount p a i d  t o  each i n d i v i d u a l ,  d i s c l o s u r e  of 
t h e  f u n d  charged w i t h  t h e  c l a i m ,  e t c . ,  must be 
published by the board a c c o r d i n g  t o  t h e  p r o v i -  
s i o n s  i n  36-2-11, 

When any c l a i m  of any p e r s o n  a g a i n s t  a coun ty  
s h a l l  be d i s a l l o w e d ,  in whole o r  i n  p a r t ,  by
t h e  boa rd ,  such p e r s o n  may a p p e a l  from t h e  de-
c i s i o n  of  such board t o  t h e  d i s t r i c t  c o u r t  f o r  
t h e  same coun ty ,  by causing a w r i t t e n  n o t i c e  o f  
such  a p p e a l  t o  be  s e r v e d  on t h e  c l e r k  of such 
boa rd  w i t h i n  30 d a y s  a f t e r  t h e  making of  such  
decision, and e x e c u t i n g  a bond t o  such  c o u n t y ,  
with s u f f i c i e n t  s e c u r i t y ,  t o  be approved by t h e  
c l e rk  of said board ,  c o n d i t i o n e d  f o r  t h e  f a i t h -  
f u l  p r o s e c u t i o n  o f  such  a p p e a l ,  and t h e  payment 
o f  a l l  c o s t s  t h a t  s h a l l  be adjudged against t h e  
a p p e l l a n t .  See section 36-2-12. 

Sec t ion  36-2-13, C.R.S. 1963, a s  amended, p r o v i d e s  
for t h e  p roceed ings  and p l e a d i n g s  upon a p p e a l .  



TABLE V I  
( c o n t i n u e d )  

C.R.S. 1963 

E s t a b l i s h e s  a p rocedure  f o r  t h e  p r e s e n t a t i o n  of 
c l a i m s  t o  t h e  game, f i s h  and p a r k s  commission, 
and f o r  t h e  d e t e r m i n a t i o n  and payment o f  such 
c l a i m s  f o r  damages f o r  i n j u r i e s  by w i l d  a n i m a l s .  

E s t a b l i s h e s  p rocedure  f o r  t h e  p r e s e n t a t i o n ,  d e t e r -
m i n a t i o n  and payment of c l a i m s  a g a i n s t  w a t e r -  
works d i s t r i c t s .  

A l l  c l a i m s  a g a i n s t  t h e  U n i v e r s i t y  of Colorado  mus t  
be a u d i t e d  and a l lowed by t h e  Board of Regen t s .  

Aud i t  and  payment of c l a i m s  a g a i n s t  I r r i g a t i o n  
D i s t r i c t  of 1905. 

A u d i t  and payment o f  c l a i m s  a g a i n s t  I r r i g a t i o n  
D i s t r i c t  of 1921. 

A u d i t  and payment of c l a i m s  a g a i n s t  I n t e r n a l  I m -
provement D i s t r i c t .  

P rov ide s  remedy f o r  the recovery  of damages to 
p r o p e r t y  caused  by a c t s  done by conservancy  
d i s t r i c t s .  

130-10-1 	 P rov ides  f o r  t h e  e s t a b l i s h m e n t  of t h e  Colorado  
e t  s e q .  	 C la ims  Commission, t h e  j u r i s d i c t i o n  of t h e  com-

m i s s i o n ,  p rocedure  f o r  t h e  p r e s e n t a t i o n  of 
c l a i m s .  e t c .  See amendments i n  c h a p t e r  280,  
1967 S e s s i o n  Laws. 

A c t i o n s  and Judqments A q a i n s t  Governmental  E n t i t i e s  

S t a t u t o r y  p r o v i s i o n s  r e l a t i n q  t o  a c t i o n s  and judqments 
a q a i n s t  qovernmenta l  e n t i t i e s .  I n  t h e  p r e c e d i n g  s e c t i o n  on  t h e  
c l a i m s  commission, it was obse rved  t h a t  t h e  commission has no j u r -
i s d i c t i o n  o v e r  t h o s e  c l a i m s  based  upon an a c t  o r  omiss ion  of a 
s t a t e  employee f o r  which i n s u r a n c e  cove rage  i s  p rov ided  unde r  t h e  
p r o v i s i o n s  of 72-16-1 e t  seq., C.R.S. 1963,  o r  any o t h e r  statutory 
p r o v i s i o n .  Thus any c l a i m  based  upon an  a c t  o r  omiss ion  of a s t a t e  
employee f o r  which i n s u r a n c e  cove rage  i s  p rov ided  must be b rough t
i n  t h e  c o u r t s ,  b u t  no a c t i o n  s h a l l  be b rough t  u n l e s s  i t  i s  b rough t  
within t w o  y e a r s  f rom t h e  d a t e  t h e  c a u s e  of a c t i o n ,  i f  any,  s h a l l  
a c c r u e  -178 



I f  any judgment is g i v e n  and r e n d e r e d  a g a i n s t  a coun ty ,
p r o v i s i o n  i s  made f o r  the payment o f  such  judgment ,179 The coun-
t y  boa rd  i s  a u t h o r i z e d  t o  pay such  judgment by w a r r a n t  drawn on 
the c o u n t y  fund o r  t h e  jvdgment may be p a i d  by t h e  l e v y  of a t a x  
upon t h e  taxable p r o p e r t y  i n  t h e  county  n o t  t o  exceed one and one-  
h a l f  pe r  centurn on "he d o l l a r s  of  assessed p r o p e r t y  f o r  any f i s c a l  
year. The board i s  not. r e q u i r e d  t o  levy such  s p e c i a l  t a x  t o  pay 
any such  judgment unless i n  i t s  d i s c r e t i o n  the board shall so de-
termine. The amount of any such  l e v y  necessary t o  be made f o r  t h e  
p u r p o s e  of paying  any judgment a g a i n s t  t h e  coun ty  i s  i n  no way
l imi ted  by t h e  provisions of a r t i c l e  3 of c h a p t e r  36, C e R a S *  
1963.180 

The s t a t u t e s  c o n t a i n  provisions r e l a t i n g  t o  the b r i n g i n g  
o f  an  a c t i o n  against a cit f o r  t h e  r e c o v e r y  of compensat ion f o r  
p e r s o n a l  i n j t r r y  o r  d e a t h . 1 4;1 The s t a t u t e  p r o v i d e s  t h a t  w r i t t e n  
n o t i c e  m u s t  be given t~ the town o r  c i t y  within 90 days  a f t e r  t h e  
happening  of t h e  acc iden t  which gave r i s e  t o  t h e  c a u s e  of a c t i o n .  
The a c t i o n  must be commenced within two years from t h e  o c c u r r e n c e  
of t h e  a c c i d e n t  c a u s i n g  t h e  i n j u r y  o r  dea-Lll. C i t i e s  and municipal 
c o r p o r a t i o n s ,  l i k e  c o u n t i e s ,  a r e  also a u t h o r i z e d  t o  l evy  a s p e c i a l  
t a x  t o  pay judgments rendered aga ins t  them.182 L ike  a coun ty ,  
t h e r e  i s  no l i m i t  on the amount o f  any levy  n e c e s s a r y  t o  be made 
f o r  t h e  payment of any  judgment r ende red  a g a i n s t  t h e  city.183 

A l l  a c t i o n s  a g a i n s t  sheriffs o r  o t h e r  o f f i c e r s  f o r  t h e  
e s c a p e  of  persons imprisoned on c i v i l  p r o c e s s  s h a l l  be commenced 
w i t h i n  s i x  mont-hs f rom t h e  time of such  e s c a p e ,  and not a f t e r -
wards.184 I n  a d d i t i o n ,  a l l  a c t i o n s  a g a i n s t  sheriffs and c o r o n e r s  
upon any l i a b i l i t y  incurred by them by t h e  do ing  of  any a c t  i n  
t h e i r  c a p a c i t y  o r  by the omiss ion  of any o f f i c i a l  d u t y ,  except  i n  
r e l a t i o n  t o  a c c o u n t i n g  t o  tb-s county  f o r  f e e s  earned o r  c o l l e c t e d ,  
and e x c e p t  for escapes, shall be brou h t  w i t h i n  one y e a r  a f t e r  the 
c a u s e  of act ion s h z l l  have accrued .  183 
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P r o v i s i o n s  R e l a t i n q  To A c t i o n s  and Judqments 
A q a i n s t  Governmental  E n t i t i e s  

C.R.S. 1963 

36-2-4 P r o v i d e s  f o r  t h e  payment of a judgment g i v e n  and 
r e n d e r e d  a g a i n s t  a coun ty .  County board can  
pay judgment by w a r r a n t  drawn on county  fund  
o r  may be p a i d  by t h e  levy o f  a  t a x  upon t h e  
t a x a b l e  p r o p e r t y  i n  t h e  coun ty  n o t  t o  exceed  . 

one and one-ha l f  p e r  centum on t h e  d o l l a r s  of 
a s s e s s e d  p r o p e r t y  f o r  any one f i s c a l  y e a r .  The 
board  i s  n o t  r e q u i r e d  t o  l e v y  any s p e c i a l  t a x  
t o  pay  any judgment u n l e s s  i n  i t s  d i s c r e t i o n  
t h e  board  s h a l l  s o  d e t e r m i n e ,  

The p r o v i s i o n s  of a r t i c l e  3 of c h a p t e r  36 s h a l l  
i n  no way l i m i t  t h e  amount of any l e v y  neces -
s a r y  t o  be  made f o r  t h e  pu rpose  of  paying  any 
judgment a g a i n s t  any c o u n t y ,  c i t y ,  town o r  
s c h o o l  d i s t r i c t ,  o r  t h e  i n t e r e s t  on such  judg-
ment ,  

No a c t i o n  a r i s i n g  a g a i n s t  an o f f i c e r ,  employee, 
o r  a g e n t  of  t h e  s t a t e  o r  s t a t e  governmenta l  
s u b d i v i s i o n  f o r  which i n s u r a n c e  cove rage  i s  
provided p u r s u a n t  t o  72-16-1, s h a l l  be b r o u g h t  
u n l e s s  t h e  same i s  b rough t  w i t h i n  two y e a r s  
f rom t h e  d a t e  t h e  c a u s e  of  t h e  a c t i o n ,  i f  any ,  
s h a l l  a c c r u e .  

A u t h o r i z e s  murl ic ipal  c o r p o r a t i o n s  t o  l e v y  a s p e -
c i a l  t a x  t o  pay judgments  r e n d e r e d  a g a i n s t  them. 

A l l  a c t i o n  a g a i n s t  s h e r i f f s  o r  o t h e r  o f f i c e r s  f o r  
the e s c a p e  o f  p e r s o n s  impr i soned  on c i v i l  p r o -  
c e s s ,  s h a l l  be commenced w i t h i n  s i x  months f rom 
t h e  t i m e  of  s u c h  e s c a p e ,  and n o t  a f t e r w a r d s .  

A l l  a c t i o n s  a g a i n s t  s h e r i f f s  and c o r o n e r s  upon 
a r y  l i a b i l i t y  i n c u r r e d  by them by t h e  d o i n g  of 
a?)r a c t  i n  t h e i r  c a p a c i t y  o r  by t h e  omiss ion  
of any o f f i c i a l  d u t y ,  e x c e p t  i n  r e l a t i o n  t o  ac-
c o u n t i n g  t o  t h e  coun ty  f o r  f e e s  e a r n e d  o r  c o l -
lected, and e x c e p t  f o r  e s c a p e s ,  shall be brought  
w i t h i n  one  y e a r  a f t e r  t h e  c a u s e  of a c t i o n  s h a l l  
have a c c r u e d ,  and riot a f t e r  t h a t  p e r i o d .  

94-1-46 and P r o v i s i o n s  r e l a t i n g  t o  t h e  b r i n g i n g  of  an  a c t i o n  
94-1-47 against an o f f i c e r  of t h e  m i l i t a r y  f o r c e s  o r  an 

e n l i s t e d  man a c t i n g  p u r s u a n t  t o  an o r d e r  of any 
such o f f i c e r ,  



--- 

TP,BP,T:, V L P 
(Con t inued)  

P r o v i d e s  re la t . in .3  t o  t h e  b r i n g i n g  of an a c t i o n  
a g a i m t  a  c i t y  for t h e  r e c o v e r y  of compensa t ion  
for p e r s o n a l  i n j l l r y  o r  d e a t h .  W r i t t e n  n o t i c e  
must 5e given t o  town o r  c i t y  w i t h i n  90 d a y s  
alter a c c i d e n t ,  A c t i o n  must be commenced w i t h -  
j.r: two YC.RIS from t h e  o c c u r r e n c e  of t h e  a c c i -
dent c a w i n g  +,he i n j u r y  o r  d e a t h .  

S t 3tuCor-q p r o v i s i o n s  r e l a t i w j  t o  i n s u r a n c e ,  qenerally. 
P u r s u a n t  t o  -the ~ r o v i s i o n : ~of s e c t i o n  13-10-3, CoRwS* 1963, t h e  
s t a t e ,  c o u n t i e s :' munic!.pali t ies o r  q u a s i - m i ~ n i c i ~ a l i t i e smay c o v e r  
t h e i r  l i a b i l i t i e s  and s h a l l  c o v e r  .the l i a b i l i t i e s  of t h e i r  motor 
v e h i c l e  d r i v e r s  i n  whole o r  i n  par-!; t h r o u g h  t h e  procurement  of 
insurance from any i n s u r a n c e  company a u t h o r i z e d  t o  do b u s i n e s s  i n  
t h i s  s t a t e ,  o r ,  i n  their d i s c r e t i o n ,  may s e l f - i n s u r e  and may se t  
a s i d e  necpssary p u b l i c  f u n d s  t o  c r e a t e  p r o p e r  r e s e r v e s  a g a i n s t  
c o n t i n g e n t  and a n t i c i p a t e d  l i a b i l i t i - e s ,  o r  may e f f e c t  a combina-
t i o n  of t h e  two  methods.  The s t a t e ,  c o u n t i e s ,  m u n i c i p a l i t i e s  o r  
q u a s i - m u n i c i p a l i t i e s  a r e  thus made l i a b l e  f o r  i n j u r i e s  caused  by 
t h e  n e g l i g e n t  o p e r a t i o n  OF government-owned v e h i c l e s  t o  t h e  e x t e n t  
o f  t h e  following l i m i t a t i o n s :  b o d i l y  i n j u r y  l i a b i l i t y  l i m i t e d  t o  
$10,000 f o r  each p e r s o n  and $20,000 f o r  each  a c c i d e n t ;  and prop-  
e r t y  darnage 1 i a b l l i t . y  l i m i t e d  t o  $5,000 f o r  each a c c i d e n t .  

The s t a t e ,  i t s  a g e n c i e s ,  c i t i e s ,  c o u n t i e s ,  o r  c i t y  and 
c o u n t y ,  a r e  a u t h o r i z e d  t o  p r o c u r e  i n s u r a n c e  f o r  t h e  pu rpose  of  i n -
s u r i n g  t h e i r  o f f i c e r s ,  employees,  and a g e n t s  a g a i n s t  any l i a b i l i t y  
f o r  i n j u r i e s  o r  damages resulting from t h e i r  n e g l i g e n c e  o r  other 
t o r t i o u s  conduct  d u z i n g  t h e  course  o f  t h e i r  s e r v i c e  o r  employment. 
The e x t e n t  of t h e  i n s u r a n c e  cove rage  i s  l i m i t e d  t o  $50,000 f o r  
bod i ly  i n j u r y  l i a b i l i t y  f o r  each  p e r s o n ,  8100,000 f o r  b o d i l y  i n -
jury l i a b i l - i t  f o r  e a c h  a c c i d e n t ,  and $25,000 l i a b i l i t y  f o r  p rop-  
e r t y  damage. 186 

School  d j - s t r i c t .  
pend f u n r t o  pay premiums to procure l i a b i l i t y  and p r o p e r t y  
damage insurance c o v e r i n g  such district, its govern ing  body, of-
f icers  and employees,  and o t h e r s  w h i l e  p a r t i c i p a t i n g  i n  c i v i l  de-

A 
 schoo l  d i s t r i c t  i s  a u t h o r i z e d  t o  ex-

.-

186. 72-16-1 et seq., C.R.S. 1963. 



fense a c t i v i t i e s .  Immunity i s  waived t o  t h e  e x t e n t  of t h e  amount 
a s  i s  covered by an e x i s t i n g  and v a l i d  p o l i c y  of insu rance .187  

Boards of e d u c a t i o n  and boards  of  c o o p e r a t i v e  s e r v i c e s .  
Boards of e d u c a t i o n  and boards  of c o o p e r a t i v e  s e r v i c e s  a r e  a u t h o r -
ized t o  p rocure  p u b l i c  l i a b i l i t y  insukance  cover ing  t h e  school  
d i s t r i c t ,  d i r e c t o r s ,  employees, and o t h e r s .  188 They a r e  a l s o  au-
t h o r i z e d  t o  p rocure  l i a b i l i t y  and p r o p e r t y  damage i n s u r a n c e  on 
schoo l  busses  o r  motor v e h i c l e s  owned o r  r e n t e d  by t h e  school  d i s -  
t r i c t s .  Each p o l i c y  of l i a b i l i t y  i n s u r a n c e  purchased by a schoo l  
d i s t r i c t  o r  a  board of c o o p e r a t i v e  s e r v i c e s  i s  t o  c o n t a i n  a  cond i -  
t i o n  t o  t h e  e f f e c t  t h a t  s a i d  i n s u r e r  o r  c a r r i e r  s h a l l  n o t  a s s e r t  
t h e  d e f e n s e  of s o v e r e i g n  immunity o t h e r w i s e  a v a i l a b l e  t o  t h e  s c h o o l  
d i s t r i c t  o r  employee t h e r e o f  w i t h i n  t h e  maximum amounts payab le  
t h e r e u n d e r .  The f a i l u r e  t o  p rocure  such i n s u r a n c e  o r  t h e  f a i l u r e  
t o  p r o c u r e  any such i n s u r a n c e  i n  an amount s u f f i c i e n t  t o  s a t i s f y  
t h e  e n t i r e  c l a im o r  c l a i m s  i s  n o t  t o  be c o n s t r u e d  a s  c r e a t i n g  any 
l i a b i l i t y  a g a i n s t  t h e  schoo l  d i s t r i c t ,  d i r e c t o r ,  o r  employee, o r  
a g a i n s t  t h e  board of c o o p e r a t i v e  s e r v i c e s . 1 8 9  

TABLE VIII 

P r o v i s i o n s  R e l a t i n q  t o  t h e  Purchase  of 
I n s u r a n c e  By Governmental E n t i t i e s  

C . R . S .  1963 

13-10-3 T h e  s t a t e ,  c o u n t i e s ,  m u n i c i p a l i t i e s  o r  q u a s i -
m u n i c i p a l i t i e s  a u t h o r i z e d  t o  purchase  i n s u r a n c e  
t o  c o v e r  l i a b i l i t i e s  of motor v e h i c l e  d r i v e r s .  

A 	 School  d i s t r i c t  i s  a u t h o r i z e d  t o  p rocure  i n s u r -  
ance t o  cover  l i a b i l i t i e s  a r i s i n g  from t h e  ex-
e r c i s e  of c i v i l  d e f e n s e  a c t i v i t i e s .  

72-16-1 e t  seq.  A u t h o r i z e s  t h e  s t a t e ,  i t s  a g e n c i e s ,  c i t y ,  coun ty ,  
c i t y  and county  t o  p rocure  i n s u r a n c e  t o  i n s u r e  
o f f i c e r s, employees and a g e n t s  a g a i n s t  t h e i r  
l i a b i l i t y .  

188. 	123-30-10 (23) 8 (24),  C.R,S .  1963, a s  amended ( b o a r d s  of 
e d u c a t i o n ) ;  123-34-7, C.R.S. 1963, a s  amended ( b o a r d s  of co-
opera t i -ve  s e r v i c e s )  . 

189. 	 123-30-11,C.R.S. 1963, a s  amended. 



C.R.S.  1963 

1.23-30-10 (23)
and (24) 

123-30-11 

TABLE VIII 

(cont inued)  

Boards of educa t ion  author i zed  t o  procure publ ic  
l i a b i l i t y  in surance .  

Provides t h a t  c o n t r a c t  of insurance entered i n t o  
by board o f  educa t ion  pursuant t o  s e c t i o n  123-
30-10 (23) and (24) i s  t o  contain c o n d i t i o n  
that carrier shall not  assert the defense of 
s o v e r e i g n  immunity w i t h i n  t h e  maximum amounts 
payable under t h e  p o l i c y .  

Boards o f  c o o p e r a t i v e  services author ized  t o  pro- 
cure p u b l i c  l i a b i l i t y  in surance .  



SOVEREIGN IMMUNITY IN OTHER JURISDICTIONS 


The d o c t r i n e  of s o v e r e i g n  immunity h a s  become f i r m l y  e s -
t a b l i s h e d  i n  t h e  s t a t e s .  D e s p i t e  condemnation by l e g a l  w r i t e r s  
and s c h o l a r s  i n  t e rms  o f  t h e  h i s t o r y ,  t h e  l e g a l  t h e o r y ,  and t h e  
p h i l o s o p h i e s  t h a t  b e a r  on t h e  problem, o r  t h e  p rocedure  and de -  
c i s i o n s  i n  p a r t i c u l a r  j u r i s d i c t i o n s ,  t h e  f a c t  of t h e  d o c t r i n e 1  s 
e x i s t e n c e  remains  and t h e  g e n e r a l  r u l e  c o n t i n u e s  t o  be t h a t  t h e r e  
i s  no s t a t e  l i a b i l i t y  f o r  t o r t  u n l e s s  c o n s e n t  i s  g i v e n .  I n  a l l  
o f  t h e  s t a t e s ,  however,  c o n s e n t  h a s  been g i v e n ,  t o  a  g r e a t e r  o r  
l e s s e r  e x t e n t ,  and i n  a v a r i e t y  of forms .  

I t  i s  t h e  pu rpose  of t h i s  p a r t  t o  e x p l o r e  t h e  c o n d i t i o n  o f  
t h e  law on t h e  problems r a i s e d  by t h e  d o c t r i n e  o f  s o v e r e i g n  i m -
muni ty  i n  t h e  o t h e r  s t a t e s  and t h e  s o l u t i o n s  t o  t h e s e  problems 
which have  been f o r m u l a t e d ,  i n  t h e  hope t h a t  t r e n d s ,  p r o c e d u r e s ,  
p r o g r e s s ,  o r  t h e  l a c k  o f  i t ,  and s t a t e  p o l i c i e s  a s  r e v e a l e d  by 
s t a t e  a c t i o n  w i l l  be  made c l e a r e r  and more s i g n i f i c a n t  a s  i l l u s -
t r a t i n g  t h e  a l t e r n a t i v e s  open t o  t h e  s t a t e  of Colorado  i n  r a t i o n -  
a l i z i n g  our l a w  on t h e  s u b j e c t .  

F o r  t h i s  purpose  t h e  e x i s t i n g  immuni t i e s  and l i a b i l i t i e s  
i n  each  of t he  s e v e r a l  s t a t e s  a r e  surveyed  and examined i n  t e r m s  
of  t h e  e x t e n t  t o  which government e n t i t i e s  a r e  immune from l i a -  
b i l i t y  and t h e  e x t e n t  i n  which t h e y  a r e  l i a b l e .  I n  a d d i t i o n ,  t h e  
v a r i o u s  remedies  t h a t  have  been f o r m u l a t e d  by t h e  s t a t e s  i n  p ro -  
v i d i n g  p r o c e d u r e s  f o r  a d j u d i c a t i n g  c l a i m s  a g a i n s t  t h e  s t a t e ,  i t s  
a g e n c i e s  and s u b d i v i s i o n s  when immunity h a s  been waived,  o r  t h e  
c o u r t s  have d e c l a r e d  t h e  d o c t r i n e  t o  be i n a p p l i c a b l e ,  a r e  s e t  o u t  
i n  summary f a s h i o n .  

Immunities and L i a b i l i t i e s  i n  O t h e r  J u r i s d i c t i o n s  

There  i s ,  of  c o u r s e ,  g r e a t  v a r i a t i o n  from s t a t e  t o  s t a t e ,  
and r e f e r e n c e  h a s  been made t o  t h e  law i n  each  j u r i s d i c t i o n  r a t h -  
e r  t h a n  a random sampl ing .  A summary of  t h e  l aw  i n  each  j u r i s -  
d i c t i o n  i s  c o n t a i n e d  h e r e i n .  T h i s  summary i s  by no means d e t a i l e d  
and comple te  and it i s  p r o b a b l e  t h a t  some r e l e v a n t  s t a t u t e s  o r  
lines of j u d i c i a l  d e c i s i o n  i n  some of  t h e  s t a t e s  have been ove r -  
l o o k e d .  N e v e r t h e l e s s ,  a f a i r  p i c t u r e  o f  t h e  way each  s t a t e  han-  
d l e s  t h e  problem of t o r t  c l a i m s  a g a i n s t  i t  i s  p r e s e n t e d .  

T h e  s t a t e s .  The common l aw d o c t r i n e  of governmental  i m -
muni ty  1 s  t h e  b a s i c  r u l e  th roughou t  most s t a t e s .  Few s t a t e s  have 
broken away from the immunity r u l e  i n  any s u b s t a n t i a l  degree. 
New York h a s  done so more comple t e ly  t h a n  any of  t h e  o t h e r  s t a t e s ,  
and a few o t h e r s ,  such a s  Alaska ,  Ar i zona ,  C a l i f o r n i a ,  Hawaii ,  
Iowa, Nevada, Oregon, Michigan,  Utah ,  Vermont, and Washington, 
have  gone most b u t  n o t  a l l  o f  t h e  way. 190 

190. See n o t e s  191, 1 9 2 ,  193,  and 194 ,  i n f r a .  



Alaska and Hawa i i  adopted a t  s t a t e h o o d  s t a t u t e s  p a t t e r n e d  
a f t e r  t h e  F e d e r a l  Tort, Claims Act. 191 Only Iowa, Nevada, New 
York, Oregon, Vermont, and Washington have done awa w i t h  t h e  i m -
munity of  t he  sta- te  f o r  t o r t i o u s  a c t s  by s t a t u t e .  193  Ar izona  i s  
t h e  o n l y  s t a t e  which i.s p r e s e n t l y  l i a b l e  for i t s  t o r t s  a t  common 
l aw a s  a r e s u l t  13f j u d i c i a l  d e c i s i o n .  193  C a l i f o r n i a ,  Michigan 
and Utah have enacted  legislation which c o n t i n u e s  t o  make t h e  
s t a t e  immune, except  a s  o t h e r w i s e  p rov ided  by s t a t u t e ,  and t h e s e  
e x c e p t i o n s  a r e  v e r y  broad,  which i n  e f f e c t  makes t h e  s t a t e  l i a b l e  
i n  most  c i r c u m s t a n c ~ s .194 Thus, w i - t ; ~t h e  e x c e p t i o n  of the 12  
s t a t e s  enumerated,  i n  every  other j u r i s d i c t i o n  t h e  s t a t e s  en joy  
g e n e r s l  immunity f o r  t h e i r  t o r t i o u s  a c t s  either a t  common law o r  
by constitutional p r o v i s i o n ,  s u b j e c t ,  i n  c e r t a i n  s t a t e s ,  t o  spe-
c i f i c  s t a t u t o r y  o r  j u d i c i a l  e x c e p t i o n s .  

Immunity pf s t a t e s .  I n  24 s t a t e s  this immunity i s  e i t h e r  
r e i n f o r c e d  by o r  derived from c o n s t i t u t i o n a l  p r o v i s i o n s .  Four of 
t h e s e  s t a t e s '  have c o n s t i . t u t i o n a l  p r o h i b i t i o n s - a a i n s t  t h e  s t a t e  
ever b e i n g  made a defendant i n  i t s  own c o u r t s . 1 3 5  I t  i s  i n t e r -
esting t o  n o t e ,  however,  that a l l  four have prov ided  a d m i n i s t r a -
tive p r o c e d u r e s  f o r  the a d j u d i c a t i o n  of tort c l a i m s .  196 I n  1 9  
s t a t e s ,  c o n s t i t u t i o n a l  p r o v i s i o n s  t o  t h e  effect t h a t  s u i t s  may be 
b rough t  a g a i n s t  t h e  s t a t e  o n l y  a s  t h e  l e g i s l a t u r e  s h a l l  d i r e c t  

191. Alaska S t a t .  5 09.50.250 e t  s e q .  (1952, Sup . 1 9 6 5 ) ;  Rev. 
Laws of  Hawaii 5 245A-1 e t  s e q .  (1965 S U ~ ~ . ~ .  

192. "Iowa T o r t  Claims A c t  " 6 1  G . A . ,  ch .  79 (1965)  and Iowa Code 
§ 25A.1 e t  seq. ( 1 9 6 6 j ;  N e v .  Rev. S t a t .  § 41.031 (1965); 
N . Y .  C t .  C1. Act § 1 e t  s eq .  ( 1 9 6 3 ) ;  Oregon Laws, ch .  627 
(1967) ; V t .  S t a t .  Ann .  T.12, § 5601 e t  seq (1961,  a s  amended 
1963) ; Rev. Code Wash. 5 4.92.010 e t  seq .  ( 1 9 6 3 ) .  

193. S t o n e  v.  Arizona  Hiqhway Commission, 9 3  A r i z .  384, 381 P .2d 
107 ( 1963). 

194. C a l i f .  G o v t .  Code Ann. § 810-996.6 ( s u p p a  1965)  Mich. Pub-
l i c  A c t  170 (1964)  and Mich. S t a t .  Ann § 3.996 (supp.  1 9 6 5 ) ;  
Laws  of U tah ,  Ch. 139, 8 1 et seq. (1965)  and Utah Code Ann. 
§ 63-30-1 e t  s e q .  ( ~ u p p .1 9 6 5 ) .  

195. Alabama, A la .  Const. A r t .  1, 5 14; Arkansas ,  A r k .  Cons t .  A r t .  
V ,  § 20; I l l i n o i s ,  I l l .  Cons t .  A r t .  1'4, § 26 ;  West V i r g i n i a ,  
W .  Va. Cons t .  A r t .  VI, 5 35. 

196. Code of A l a . ,  t i t .  55. 55 333, 334 ( s u p p .  1963) ; A r k .  S t a t .  
Ann. 5 13-1401 e t  seq. ( S U P ~ .  1965)  ; I l l .  Ann. S t a t .  Ch. 37 
5 439.1 e t  seq. ( s m i t h - ~ u r dSupp. 1966) ; W .  Va. Code Ann. 
5 11.43 e t  seq.  (1961). 



have been c o n s t r u e d  t o  mean t h a t  t h e  s t a t e  i s  immune i n  t h e  ab-
s e n c e  of  l e g i s l a t i v e  a c t i o n  c o n s e n t i n g  t o  s u i t  o r  l i a b i l i t y . 1 9 7  
Four  s t a t e s  have c o n s t i t u t i o n a l  boa rds  of examiners  which a r e  
g i v e n  s o l e  j u r i s d i c t i o n  o v e r  c l a i m s  a g a i n s t  t h e  s t a t e . 1 9 8  T h i s  
means t h a t  t h e  s t a t e  i s  immune e x c e p t  f o r  t h o s e  claims which a r e  
p r e s e n t e d  and a l lowed by t h e  board of examiners .  N ine teen  s t a t e s ,  
i n c l u d i n g  Colorado,  have  no c o n s t i t u t i o n a l  p r o v i s i o n s  d i r e c t l y  
c o n c e r n i n g  t h e  mat e r  b u t  have been made immune from l i a b i l i t y  by 
j u d i c i a l  d e c i s i o n .  1 9 9  

197. 	C a l i f o r n i a ,  C a l i f .  C o n s t .  A r t .  X X ,  5 6;  Delaware,  Del .  d o n s t .  
A r t .  1, § 9 ;  F l o r i d a ,  F l a .  Cons t .  A r t .  111, § 22; I n d i a n a ,  
I n d .  Const. A r t .  I V ,  8 24;  Iowa,  Iowa Cons t .  A r t .  111, 1 31; 
Kentucky,  Ky. Cons t .  § 231; L o u i s i a n a ,  La. Cons t .  A r t .  3 ,  
§ 35; Nebraska,  Neb. C o n s t .  A r t .  V ,  § 22; New York, N.Y.  
C o n s t ,  A r t .  V I ,  8 23; Nor th  Dakota ,  N.D. Cons t .  A r t .  I ,
8 22; Ohio ,  Ohio Cons t .  A r t .  I ,  § 1 6 ;  Oregon, Ore. C o n s t -
A r t .  I V ,  § 24; P e n n s y l v a n i a ,  Pa.  Cons t .  A r t .  I ,  8 11; South 
C a r o l i n a ,  S.C, Cons t .  A r t .  X V I I ,  § 2;  Sou th  Dakota ,  S.D. 
C o n s t .  A r t .  111, § 27; Tennessee ,  Tenn. Cons t .  A r t .  1, f 1 7 ;  
Washington,  Wash. Cons t .  A r t .  11, § 26; Wiscons in ,  Wis. C o n s t .  
A r t .  I V ,  5 27; Wyoming, Wyo. C o n s t .  A r t .  I ,  1 8. 

198. 	 I d a h o ,  Idaho  C o n s t .  A r t .  4 ,  § 818; Montana, Mont. Cons t .  
A r t .  V I I ,  5 20; Nevada, Nev. Cons t .  A r t .  I V ,  8 22; Utah ,  
Utah Cons t .  A r t .  V I I ,  § 13. 

. . 

Rhode 	h i a n d  T u r n p i k e  and Bridqe ~ u t h o r i t yv .  Nuqent, 95 R . 1 .  
19, 182 k.2d 427 (1962);Texas ,  A l l e n  v.  S t a t e ,  410 S.W.2d 
54 (1966); Vermont,  Town of S t o c k b r i d q e  v .  S t a t e  Hiqhway Bd.,  
125 Vt. 366, 216 A.2d 44 ( 1 9 6 5 ) .  and V i r g i n i a ,  E l i z a b e t h  
R i v e r  Tunnel Dist. v. Beecher ,  $02 Va. 452, 117 S.W.2d 685 
-li%i)T-



Liab i l i t  of s t a t e s .  Although t h e  s t a t e s  i n  general  en joy  
governsnenta mmunity, of them have made s t a t u t o r y  excep- ---m+- m o s t  
t i o n s  t o  t h e  d o c t r i n e  and have consented t o  be l i a b l e  i n  p a r t i c -  
ular i n s t a n c e s .  The twe lve  s t a t e s  which p rov ide  l i a b i l i t y  t o  t h e  
greatest e x t e n t  a r e  listed ;~bove.  Also a t o t a l  of 19 s t a t e s ,  i n -
c l u d i n g  Colorado,  a r e  made l i a b l e  f o r  i n j u r i e s  caused by t h e  neg-
l i g e n t  o p e r a t i o n  of go;rernn~ent-owned motor v e h i c l e s  .zoo Twenty 
s t a t e s  Ere l i a b l e  - for  : . i j j u r i e s  caused by t h e  d e f e c t i v e  c o n d i t i o n s  
of p u b l i c  highwdys, b r i d g e s ,  e t c  .201 

200. 	 Alaska .  Alaska S t a t .  5 09.50.250 e t  sea. ( S U D D .  1966):  kri-
zona, stone v. Arizona High*~aycommission, 9'3' A r i z .  384, 381 
P .2d i m 3 )  ; C a l i f o r n i a ,  C a l i f .  Govt. Code Ann. § 815 e t  
seq. ( ~ u p p .1965): Colorado,  C.R.S.  13-10-1 seq. ( 1 9 6 3 ) ;  
Connec t i cu t ,  Conn. Gen. S t a t .  § 52-556 (1958 Hawaii,  Rev. 
Laws of Hawaii,  G 245A-1 e t  seq. (1965 Supp. Iowa, I o w a  
Code § 25A-1 et seq. (1966) ; Kansas,  K . S . A .  12-2601 e t  seq.  

Supp. 1966) ; Michigan, Mich. S t a t .  Ann. 3 3-996 (1)-(15) 
1948 a s  amended 1964); Nevada, Nev, Rev. S t a t .  § 41-031 
1965j ; New York N .Y. Ct . C1. A c t  (1963) ; Oregon, Ore. Rev. 

S t a t .  270.030 (1965); Pennsy lvan ia ,  Pa .  S t a t .  / inn. T. 71 
9 634 ( ~ u r d o n1 9 6 2 ) ;  South  C a r o l i n a .  S.C. Code Ann. § 33-229 
( 1 9 6 2 ) ;  Tennessee ,  Tenn .  Code Ann.  S 9-801 e t  seq. (1956, a s  
amended 1965) ;  U t a h ,  Utah Code Ann. § 63-30-1 e t  seq (suppa 
1965) ; Vermont, V t .  S t a t .  Ann. T.  12  § 5601 e t  seq. (1961,  
a s  amended 1 9 6 3 ) ;  Washington, Rev. Code Wash. § 4.92.010 e t  
seq. (1963) ; Wiscoi:lsin, Wis. S t a t .  Ann. § 345.01 (1965) .  

201. 	 A l a s k a ,  Alaska S t a t .  D 09.50.250 e t  seq. ( ~ u p p .1966) : A r i -
zona ,  S tone  v .  Arizona Hiqhway omm mission, 9 3 - ~ r i z .384, 381 
P.2d 107 ( 1 9 6 3 ) ;  C a l i f o r n i a ,  C a l i f .  Govt. Code Ann. 8 815 e t  
seq. (supp.  1965); Connec t i cu t ,  Conn. Gen. S t a t .  9 13a-144 
(SUPP. 1966) ; Georg ia ,  Ga. Code Ann. § 95-1710 (1958) ; Hawaii ,  
Rev. Laws o f  H a w a i i ,  5 245A-1 e t  seq. (1965 s u p p . ) ;  Iovra, 
Iowa Code 8 2 5 A - 1  e t  seq.  (1966)- .: Kansas. K.S .A.  8 68-419 
(1964) ; L o u i s i a n a ,  ~ i l ~ a t r i c k  v .  S t a t e ,  i54  So.2d 439 (1963) ; 
Maine. Me. Rev. S t a t .  Ch. 17 5 1451 (1964):Massachuset t s .  
Mass.  en. Laws Ann. Ch. 81 § 18 (1961) ; Michigan, Mich. 
S t a t .  Ann. 3-996 (1)-(15) (1948,  a s  amended 1964) ; Nevada, 
Nev. Rev. S t a t .  5 41.031 (1965) ;  New.Hampshire, N.H.  Rev. 
S t a t .  Ann. LS 245:20, 247:17 ( 1 9 6 6 ) ;  New Y o r k ,  N.T. Ct. C1. 
A c t  (1963);  Oregon, Ore. Rev. S t a t .  5 366.430, 373.060, and 
105.760 (1965);  S o u t h  C a r o l i n a ,  S.C. Code Ann. § 33-229 
(1962) ; Tennessee, Tenn. Code Ann. 5 9-801 e t  seq. (1956, a s  
amended 1 9 6 5 ) ;  Utah ,  Utah Code Ann. 9 63-30-1 e t  seq. ( s u p p a  
1965) : Vermont, V t  . S t a t .  Ann. T. 19 § 29, 33 ( 1959) ; Wash-
i n g t o n ,  Rev. Code Wash. 9 4.92.010 e t  seq. (1963) .  



The purchase  of  l i a b i l i t y  i n s u r a n c e  c o n s t i t u t e s  i n  some 
s t a t e s  a waiver  of immunity.  Eleven s t a t e s  a u t h o r i z i n g  t h e  p u r -  
c h a s e  of  g e n e r a l  l i a b i l i t y  i n s u r a n c e , 2 0 2  and six s t a t e s  a u t h o r i z -
i n g  o n l y  au tomobi le  l i a b i l i t y  i n s u r a n c e , 2 0 3  have e x p r e s s  p r o v i -  
s i o n s  waiv ing  t h e i r  immunity t o  t h e  e x t e n t  of  t h e  i n s u r a n c e .  Six 
other s t a t e s ,  i n c l u d i n g  Co lo rado ,  are a l s o  p e r m i t t e d  t o  p u r c h a s e  
e i t h e r  g e n e r a l  o r  au tomobi l e  l i a b i l i t y  i n s u r a n c e ,  b u t  t h e  s t a t -
u t e s  d o  n o t  i n d i c a t e  t h a t  t h e  pu rchase  c o n s t i t u t e s  a waiver  of 
t h e  d e f e n s e  of s o v e r e i g n  immunity .204 

P t h e r  F a c t o r s  a f f e c t i n q  immunity o r  l i a b i l i t y .  S e v e r a l  
s t a t e s  have c o n s t i t u t i o n a l  p r o h i b i t i o n s  a a i n s t  t h e  enactment  of  
s p e c i a l  a c t s  g i v i n g  l e g i s l a t i v e  r e l i e f  ,208 Another  s i g n i f i c a n t  
fact i s  t h a t  enactment  of  p r o c e d u r a l  s t a t u t e s  a u t h o r i z i n g  s u i t s  
a g a i n s t  t h e  s t a t e  o r  i t s  s u b d i v i s i o n s  by a l l  p e r s o n s  having  c l a i m s  
a g a i n s t  them h a s  v e r y  l i t t l e  b e a r i n g  upon t h e  s u b s t a n t i v e  t o r t  
l i a b i l i t y  of t h e  government e n t i t y .  I n  many s t a t e s ,  t h e s e  e n a c t -
ments  have been i n t e r p r e t e d  a s  merely p e r m i t t i n g  t h e  f i l i n g  of 
s u i t s  o r  c l a i m s ,  but a s  hav ing  no e f f e c t  upon t h e  s t a t e ' s  sub-
s t a n t i v e  t o r t  l i a b i l i t y ,  t h e  t h e o r y  being t h a t  t h e s e  s t a t u t e s  
mere ly  p e r m i t  a c t i o n s  t o  be brought  when l i a b i l i t y  i n d e p e n d e n t l y  
e x i s t s .206 

202.  	 Arkansas ,  Ark. S t a t .  Ann. § 66-3240 e t  s eq .  (1963 sup;..) ; 
I d a h o ,  Idaho  Code § 41-3501 e t  s e q .  (1962) ; I n d i a n a ,  I n d .  
S t a t .  Ann. § 39-1819 u urns 1963) : Iowa, Iowa Code § 517 .1  
(1966);  Montana,  Mont. Rev. Code § 83-701 e t  s e q .  (1965  
S u p p . ) ;  Nevada, Nev. Rev. S t a t .  § §  41.037,  41.038 (1965); 
New Hampshire,  N.H. Rev. S t a t .  Ann. 5 412:3  (1955,  a s  amended 
1 9 6 1 ) ;  New Mexico,  N.M.  S t a t .  Ann. 5 5-6-18 e t  s e q .  
s u p p . ) ;  Oregon, Ore .  Rev. S t a t .  1 5  243.110,  278.090 
Utah ,  Utah Code Ann. 5 63-30-1 e t  s e q .  (1965 s u p p a )  : Vermont, 
V t .  S t a t .  Ann. T. 29  1 1403 e t  s e q .  ( 1 9 5 9 ) .  

203. 	C o n n e c t i c u t ,  Conn. Gen. S t a t .  S 52-556 ( 1958) ; F l o r i d a ,  F l a .  
S t a t .  § S  234.03,  240.191,  455.06 (1965  s u p p . ) ;  Georg ia ,  Ga. 
Code Ann. 8 5  32-429, 32-431 (1965  ~ u p p . )  ; Kansas,  Kan. S t a t .  
Ann. 8 12-2601 e t  s e q .  (1964) ; North  Dakota ,  N.D. Rev. Code 
§ 39-01-08 (1965  S u p p . ) ;  Oklahoma, Okla .  S t a t .  Ann. T .  47 
§ §  157.1,  158 .1  (1962 ,  a s  amended 1 9 6 3 ) .  

204. 	 C a l i f o r n i a ,  C a l i f .  Govt .  Ann. § §  990-991.2 ( supp .  1965) ; 
Colo rado ,  C . R . S .  § 13-10-1 (1963) ; Kentucky K.R.S. 8 44-055 
( 1962) ; Michigan ,  Mich. S t a t .  Ann. § 3.996 (1)-(15) (1948,  
a s  amended 1964) ; P e n n s y l v a n i a ,  P a .  S t a t .  Ann. T. 7 1  8 364 
( ~ u r d o n  1 9 6 2 ) ;  Wiscons in ,  Wis. Stat. Ann. § 66.18 (1965). 

205. 	 E .g . ,  Neb. C o n s t .  A r t .  111, § 18. 

206. 	 E.g., L a u r i t z e n  v .  Chesapeake Bay Br idqe  and Tunnel D i s t . ,  
259 F .  Supp. 633  ( 1 9 6 6 ) ;  Va. Code 1 8-752 e t  s e q .  (1957, a s  
amended 1 9 6 6 ) .  



TABLE IX 

S t a t e s  I n  	Which L i a b i l i t y  I s  General Rule 

New yo5k2 
Oregon 


~ a w a i i . 1  	 ~ e r m o n t 2  
Iowa 

~ e v a d a z  

1 	Adopted a t  s t a tehood  s t a t u t e s  pat te rned  a f t e r  t h e  Federal Tort 
Claims Act ,  

2 	Enacted s t a t u t e s  which have abol ished sovereign immunity. 

3 	 Is l i a b l e  a t  common l a w  a s  result of j u d i c i a l  ab roga t ion  of 
d o c t r i n e .  

TABLE X 

S t a t e s  Where Immunity I s  Derived From C o n s t i t u t i o n  

Group I Group 2 Group 3 

abama C a l i f o r n i a  Ohio  Idaho 
bkansas 
l i n o i s  
s t  V i r g i n i a  

Delaware 
F l o r i d a  
I nd i ana  
Kentucky
Louisf  ana 

Oregon
Pennsylvania  
South Caro l i na  
South Dakota 
Tennessee 

Montana 
Nevada 
Utah 

Nebraska Wisconsin 
North Dakota Wyoming 

Group 1. 	 C o n s t i t u t i o n a l  p rov i s i on  t a k e s  an a f f i r m a t i v e  form t o  t h e  
effect that the s t a t e  is immune from s u i t ,  

Group 2. 	 C o n s t i t u t i o n a l  p rov i s i ons  cons t rued  by c o u r t s  to con fe r  
immunity i n  the absence of express l e g i s l a t i v e  a c t i o n ,  

Group 3, 	 C o n s t i t u t i o n  e s t a b l i s h e s  a board of examiners  t o  hea r  and 
determine c l a ims  against the s t a t e .  



TABLE XI 

S t a t e s  Where Immunity I s  Confe r red  By S t a t u t e *  

C a l i f o r n i a  Michigan Utah 

+ 	 These s t a t e s  are  immune g e n e r a l l y ,  b u t  have  broad s t a t u t o r y  
e x c e p t i o n s  t o  t h e i r  immunity. 

TABL 

S t a t e s  Where Immunity I s  Der ived  From Common Law 

COLORADO M a s s a c h u s e t t s  New Mexico 
C o n n e c t i c u t  Minnesota  Nor th  C a r o l i n a  
Georg ia  M i s s i s s i p p i  Oklahoma 
Kansas  M i  s s o u r i  Rhode I s l a n d  
Maine New Hampshire Texas 
Mary1 and New Jersey Vermont 

V i r g i n i a  

TABLE XI11 

S t a t e s  Which Are L i a b l e  F o r  N e q l i q e n t  O p e r a t i o n  
of  Motor V e h i c l e s  

A laska  	 Iowa P e n n s y l v a n i a  
Ar i zona  Kansas  South  C a r o l i n a  
C a l i f o r n i a  Michigan Tennessee  
COLORADO Nevada Utah  
C o n n e c t i c u t  N e w  York Vermont 
Hawaii  Oregon Washington 

Wiscons in  



TABLE X I V  

S t a t e s  Which.Are Liable for Injuries Caused By
Defective Hiqhways and Bridqes 

Alaska Iowa New York 
A r i z o n a  Kansas Oregon 
California Louisiana South Carolina 
Connecticut Maine Tennessee 
Georgia Massachusetts Utah 
HawaiJ. Michigan Vermont 

New Hampshire Washington 


States Authorizinq Purchase of Liability Insurance And 
Expressly Waivinq Immunity to t h e  Extent  o f  the Insurance 

~ r k a n s a s l  ~ o w a l  North Dakota2 
c o n n e c t i c u t 2  ICansas2 0klahoma2 
~ l o r i d a 2  ~ o n t a n ~ l  0regonl  
~eorgiaz Nevada ~ t a h l  
~ d a h o l  New Hampshire1 ~ e r m o n t l  
1nd iana l  New Mexico 

1 General liability i n s u r a n c e .  

* Automobile liability insurance only. 

TABLE XVI 

States Authorizinq Purc.hase of Liability Insurance 

But Not Expressly Waivinq Immunity 


c a l i f orn$al  ~ i c h i ~ a n l  
COLORADO ~ e n n s ~ l v a n i a 2  
~ e n t u c k ~ 2  ~isconsinl 

1 General liability i n s u r a n c e .  

Automobile liability insurance  only. 



I n v e r s e  Condemnation. Some s t a t e s  have acknowledged l i a -
b i l i t y  by c l a s s i f y i n g  some t y p e s  of  p r o p e r t y  harms a s  sounding  i n  
condemnation f o r  eminent  domain pu rposes .  The form of r e c o v e r y  
f o r  t h i s  t y p e  of  damage i s  o f t e n  r e f e r r e d  t o  a s  i n v e r s e  condemna- 
t i o n  and i s  u s u a l l y  s u p p o r t e d  by the s e l f - e x e c u t i n g  c o n s t i t u t i o n a l  
p r o h i b i t i o n  a g a i n s t  t h e  t a k i n g  o r  damaging of p r i v a t e  p r o p e r t y  f o r  
a p u b l i c  purpose .  T h i s  i s  done when a t o r t  a c t i o n  f o r  p r o  e r t y  
damage would no t  succeed  because  of t h e  immunity d o c t r i n e .  507 

The term i n v e r s e  condemnation i n  i t s  most g e n e r a l  s e n s e  i s  
used t o  i n d i c a t e  an a c t i o n  i n s t i t u t e d  by a landowner f o r  t h e  p u r -
p o s e  o f  compel l ing  t h e  s t a t e  t o  compensate f o r  any t a k i n g  o r  
damaging of  h i s  p r o p e r t y .  I t  i s  d i s t i n g u i s h e d  from a  t o r t  a c t i o n  
i n  t r e s p a s s  o r  n e g l i g e n c e  i n  t h a t  it p r o c e e d s  on t h e  c o n s t i t u -  
t i o n a l  t h e o r y  t h a t  p r i v a t e  p r o p e r t y  may n o t  be t a k e n  o r  damaged 
for p u b l i c  purpose  w i t h o u t  compensat ion .208 More p a r t i c u l a r l y ,  
the term i n v e r s e  condemnation h a s  been a p p l i e d  t o  l i a b i l i t y  for 
p u r e l y  c o n s e q u e n t i a l  damage, i.e., damage i n  t h e  absence  of a c t u a l  
p h y s i c a l  t a k i n g .  

Not a l l  s t a t e s  g i v e  r e l i e f  by way of  a c t i o n s  f o r  damages 
when c o n s e q u e n t i a l  p r o p e r t y  harms o c c u r  i n  c o n n e c t i o n  w i t h  p u b l i c  
u s e s .  I n  seven-teen s t a t e s  t h e r e  i s  some l i a b i l i t y  unde r  a t h e o r y  
o f  i n v e r s e  condemnation f o r  p u r e l y  c o n s e q u e n t i a l  damage i n  t h e  
a b s e n c e  of  an a c t u a l  t a k i n g . 2 0 9  I n  f i f t e e n  s t a t e s  t h e r e  i s  no 

207 .  	 S e e  g e n e r a l l y ,  A l s t y n e ,  S t a t u t o r y  M o d i f i c a t i o n  of I n v e r s e  
Condemnation: The S c o ~ e  of L e a i s l a t i v e  Power. 19  S t a n .  L. 
Rev. 727 ( 1 9 6 7 ) ;  ~ a n d e i k e r ,  1n;erse condemnation:  The Con- 
s t i t u t i o n a l  L i m i t s  of P u b l i c  R e s p o n s i b i l i t y ,  1966 Wis. L.  
Rev. 3; Sax ,  Tak ings  and t h e  P o l i c e  Power, 74 Y a l e  L. J. 36 
( 1964) . 
I 1 P r i v a t e  p r o p e r t y  s h a l l  n o t  be t a k e n  o r  damaged, f o r  p u b l i c  
o r  p r i v a t e  u s e ,  w i t h o u t  j u s t  compensa t ion ."  Colo.  C o n s t .  
A r t .  I1 B 15; "No p e r s o n  s h a l l  be d e p r i v e d  of  l i f e ,  l i b e r t y  
o r  p r o p e r t y ,  w i t h o u t  due p r o c e s s  o f  law." Colo.  C o n s t .  A r t .  

209. 	 A r i z .  Cons t .  A r t .  X I  8 9  4,17 and S t a t e  v .  Leeson,  84 A r i z .  
44,  323 P.2d 692 (1958)  ; A r k .  C o n s t .  A r t .  I1 08  8,13,22 and 
Hot S p r i n q s  County v. Bowman, 229 A r k .  790, 318 S.W.2d 603 
(1958); C a l i f .  C o n s t .  A r t .  I § §  1 3 , 1 4  and F r u s t u c k  v .  City o f  
F a i r f a x ,  212 C a l .  App.2d 345, 2 8  C a l .  R p t r .  357 ( 1 9 6 3 ) ;  Colo.  
c o n s t .  A r t .  I1 §§ 6,25 and Farmers  I r r i q a t i o n  Co. v. Game and 
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such l i a b i l i t ~ . ~ l *I n  a d d i t i o n ,  t h e  a u t h o r i t i e s  i n  six s t a t e s  

F i s h  Commission, 149 Colo. 318, 369 P.2d 557 (1962) :  I l l .  
Cons . A r t .  II 05 2 ,  13, 19 and People v. ~ o s e n s t o n e ,  1 6  I 1L  
2d 5 3 (1959); Minn. Cons t .  A r t .  II 6 1 3  and S t a t e  v. Ander-
son 220 Minn. 139 ,  19 N.W.2d 70 (1945) ;  Mo. Const. A r t .  I- 9  

S 26 and Lewis v. Cit of Potosi, 348 S.W.2d 577 (MO. 1961); 
Neb, C o n s t ,  Art. I d 1 and P a t r i c k  v. C i t y  of  Rel levue ,  164 
Neb. 196, 82 N.W.2d 274 (1957); N.M. Const .  Art. I1 5 20 and 
Board of County Commissioners of L i n c o l n  County v. H a r r i s ,  
69  N .Me 315, 366 P .2d 710 (1961) ; Penn . Const .  A r t ,  I §§ 10.  
11 and Laws of Penn. 1963, No. 6 ,  §I502(e) .- . 612: S.C. con&. 
A r t .  I 55 5, 1 7  and C h i c k - ~ p r i n q sWater C O . . ~ .  s t a t e  Hiqhway 

178 S . C .  4'5, 183 S,E. 27 (1935) :  Tex. Const .  A r t .  I 
17 and ~ b i l e n ev.  Downs, 357 ~ . ~ ; 2 d  ex; 1963) ;153 

v t .  co s t .  A r t .  I §§ 2 ,  4 and Griswald v, Town School D i s t . ,  
117 V t  224. 88 A.2d 829 (1952) ;  Va. Const .  A r t .  IV 5 58 and 
Hicks v. Anderson, 182 Va. 195,  28 S.E.2d 629 (1941) ; LVash. 
Const .  A r t .  I 00  3 ,  16 and P e t e r s o n  v. Kinq County, 41  Wash. 
2d 907, 252 P.2d 797 (1953); W.Va. Const .  [irt,, I11 §§ 9,  1 0 ,  
17  and Morqan v. Loqan 125 W.Va 445,  24 S.E.2d 760 (19431.; 
Wyo. Const.  A r t .  I 85  6 ,  33 and H i r t  v.  Casper ,  56 Wyo. 5 7 ,  
103 P.2d 394 ( 1 9 4 0 ) .  

Conn. Const .  A r t .  I 88 11, 12 and Benson v. Housinq Au tho r -
i t y  of C i t y  of New Haven, 145 Conn. 196,  140 A.2d 320 (1958) 
F l a .  D e c l a r a t i o n  of R igh t s  5 0  4 ,  12 and C i t y  of Tampa v. 
Texas Co., 107 So.2d 216 la. 1958) ; Ind .  Const .  A r t .  I 1 0  
12, 21 and S t a t e  v. Ens lex ,  240 Ind. 472,  164 N.E.2d 342 
( 1 9 6 0 ) ;  Iowa Cons t .  A r t .  I § D  9 ,  18 and Ander l ik  v.  Highway
Commission, 240 Iowa 919, 38 N.W.2d 605 (1949) ; Kan B i l l  of 
R i g h t s  8 18 and Richer t  v. Board of Educat ion of t h e  C i t y  of  
Newton, 177 Kan, 502, 280 P.2d 596 ( 1 9 5 5 ) ;  Me. Const .  A r t .  I 
6,21 and &in ion  of t h e  Justices, 103 Me. 506, 69 A .  
627 (1908);  Mass D e c l a r a t i o n  of R i g h t s  § 10 and Connor v .  
M e t r o p o l i t a n  Dist .  Water Supply Commission, 314 Mass. 33, 49  
N.E.2d 593 (1943) ; N.J. Const. A r t .  I § 20 and N . J .  Bel l  
Telephone Co. v.  Delaware River  J o i n t  Commission, 125 N . J .  
235, 15 A.2d 221 (1940) ; N.C. Const .  A r t .  I § 35 and Snow v. 
N.C. S t a t e  Highway Commission, 136 S.E.2d 678 (N.c. 1964);
Ohio Const.  Art. I § §  16 19 and Lucas v. Carney,  167 Ohio 
S t .  416. 149 N.E.2d 238 11958): ~ k l a .C o n s t .  A r t .  I1 §§ 7. 
24 and s t a t e  v .  A l f o r d ,  347 ~ . 2 d215 ( 0 k l a .  1959) ; S.D. cons 
A r t .  VI 00 2, 13 and Yesely v.  C h a r l e s  M i x  County 66 S.D. 
570, 287 N.W. 51 (1936); Tenn. Const .  A r t . .  I §I I;, 21 and 
Hawkins v.  Dawn, 347 S.W.2d 480 ( ~ e n n .1961) ; Utah Const .  A r  
I §§ 7, 11, 22 and Fa i rc louqh  v. S a l t  Lake County, 10 Utah2d 
417. 354 P.2d 105 (1960) :  Wis. Const .  Art. I 1 0  9 .  13 and 
isc cons in Power and ~ i q h tCo. v .  Columbia County , .3  Wise2d, 
87 N.W.2d 279 ( 1 9 5 8 ) .  



i n d i c a t e ,  211 b u t  do n o t  h o l d ,  t h a t  t h e r e  i s  l i a b i l i t y ;  and f i v e  
s t a t e s  i n d i c a t e . 2 1 2  b u t  do n o t  h o l d ,  t h a t  t h e r e  i s  no l i a b i l i t y .  

The p o l i t i c a l  s u b d i v i s i o n s .  The t r a d i t i o n a l  common l aw  
r u l e  a p p l i c a b l e  t o  m u n i c i p a l  c o r p o r a t i o n s  i s  t h a t  there i s  no 
l i a b i l i t y  f o r  i n j u r i e s  caused  i n '  t h e  per formance  of "governmen-
t a l "  f u n c t i o n s ,  whereas  l i a b i l i t y  i s  imposed f o r  s i m i l a r  i n j u r i e s  
caused  i n  t h e  per formance  by t h e  m u n i c i p a l i t y  o f  " p r o p r i e t a r y u  
f u n c t i o n s . 2 1 3  T h i s  d i s t i n c t i o n  i s  o f t e n  r e f e r r e d  t o  a s  a d i s -
t i n c t i o n  between a c t i v i t i e s  of  employees which a r e  " m i n i s t e r i a l "  
o r  " d i s c r e t i o n a r y . " 2 1 4  L i a b i l i t y  a t t a c h e s  when an employee i s  
engaged i n  t h e  per formance  of " m i n i s t e r i a l u  d u t i e s ,  b u t  n o t  when 
h e  i s  pe r fo rming  " d i s c r e t i o n a r y t t  d u t i e s .  T h i s  d i s t i n c t i o n  h a s  
n o t  i n  g e n e r a l  been a p p l i e d  i n  t o r t  s u i t s  a g a i n s t  t h e  s t a t e ,  be-
cause t h e y  a r e  u s u a l l y  deemed immune r e g a r d l e s s  of what k ind  o f  
f u n c t i o n s  t h e y  a r e  pe r fo rming .  The d i s t i n c t i o n  i s  n o t  a lways 
a p p l i e d  t o  c o u n t i e s ,  which i n  some j u r i s d i c t i o n s  a r e  t r e a t e d  a t  
common law a s  arms o f t h e  s t a t e ,  b u t  i n  g e n e r a l  c o u n t i e s  a r e  also 
s u b j e c t  t o  t h e  d i s t i n ~ t i ~ n . 2 1 5These d i s t i n c t i o n s  a r e  a l s o  ap-
p l i e d  t o  s c h o o l  d i s t r i c t s ,  s p e c i a l  d i s t r i c t s  and o t h e r  p o l i t i c a l  
e n t i t i e s  .216 

A l a .  Cons t .  A r t .  I § 23, A r t .  X I 1  § : 
L o u i s v i l l e  and N,R.R. 
C o n s t .  §§  2-103,  2-30 

255 
and 

Ala.  
Cf .  

100 Ga. App. 4 9 6 ,  111 S.E.2d 924 

235 and C f .  McClunq v. 
302 ,  51 So.2d 371 (1951)  ; G 

~ h e e h a nv.  Richmond Count 
( 1959)  ; La. Cons t .  A r t  

§ §  2 ,  9 and Cf.  Beck v .  Boh. Bros.  C o n s t r u c t i o n  Co., 72  So. 
2d 765  ( ~ a .1954) ; Miss. Cons t .  A r t .  I11 §§ 14, 17  and Cf .  
Q u i n  v.  M i s s i s s i p p i  S t a t e  Hiqhway Commission, 194 ~ i s s. 7 1  
11 So.2d 810 (1943)  (dictum); Mont. Cons t .  A r t .  111 99 14, 
27 and Cf .  s t a t e  v; D i s t r i c t - c o u r t ,  48 Mont. 614,  139  P. 79 
(1914)  ( d i c t u m )  ; N.D. Cons t .  A r t .  I §§ 13, 1 4 ,  22 and C f .  
L i t t l e  v.  ~ u r l e i q hCounty,  82 N.W.2d 603 ( N . D .  1 9 5 7 ) .  

212 .  I d a h o  Cons t .  A r t .  I 1 5  13, 14,  18 and Cf .  T u r c o t t e  v .  S t a t e ,  
84 I d a .  451, 373 P .2d 569 ( 1962) ; Ken . x n s t .  5 13 and Cf . 
D a n v i l l e  v .  Smallwood, 347 S.W.2d 516 ( ~ y .1961) ; Md. Cons t .  
Art. 111 § 4 0  and C f .  Feldman v. S t a r  Homes, I n c . ,  199 Md. 
1, 04 A.2d 903 (19'ml d i c t u m ) ;  N.Y. Cons t .  A r t .  I §!3 6 ,  7 
and Cf .  I n  r e  E a s t  5 t h  S t . .  Borouqh of  Manhat tan,  146 N.Y.S. 
2d 7 9 4 ( 1 9 5 5 )  (d i c tum)  ; Ore.  Cons t .  A r t .  I §§ 1 0 ,  18 and x.. 
Tomasek v .  S t a t e .  196  Ore. 120 ,  248 P .2d 703  (1952)  

213 .  S e e  n o t e s  1 4 ,  21-35,  s u p r a .  

214.  See n o t e s  37-47, s u p r a .  

215. S e e  n o t e s  10-12, s u p r a .  

216 ,  S e e  n o t e s  15, 1 6 ,  s u p r a .  



Immunity of subdivisions. I n  35 s t a t e s ,  i n c l u d i n g  Colorado, 
counties. kunicipalities, and other poLi t i ca l  subdivisions 
are immune from tort liability, a t  l eas t  f o r  "governmental" and 
"discret ionary'  funct .~ .ons ,either at common l a w  or  by s t a t u t e .  217 
I n  three of these s t a l e s  general immunity is conferred by s t a t -

217. Alabama, Hil l i s  v.  City of funtsvill~,151 So.2d 240 ( M a .  
1963): ~ r ! t a n s a s  Kirkse C i t y  of F o r t  Smith. 300 S.W.2d 

a ~fornia, see257 ( ~ r k ,1957): WL0 notie 216, i n f r a .  : Colorado. 



-- 

ute.218 I n  t h e  m a j o r i t y  o f  t h e s e  j u r i s d i c t i o n s  t h e  p r o p r i e t a r y -
governmenta l  d i s t i n c t i o n  i s  a p p l i e d  b o t h  t o  m u n i c i p a l i t i e s  and t o  
c o u n t i e s .  I n  f i v e  s t a t e s  on ly  t h e  c o u n t i e s  e n j o y  immunity,  m u -
n i c i p a l i t i e s  having  been made l i a b l e  e i t h e r  by s t a t u t e  o r  a t  com-
mon law.219 I n  e l e v e n  s t a t e s ,  both c o u n t i e s  and m u n i c i p a l i t i e s  
a p p e a r  t o  be l i a b l e  a t  common law,  and by s t a t u t e . 2 2 0  

L i a b i l i t y  o f  s u b d i v i s i o n s .  The b r o a d e s t  g e n e r a l  c a t e g o r y  
of  l i a b i l i t y  i s  t h a t  of  m u n i c i p a l i t i e s  f o r  i n j u r i e s  caused  i n  t h e  
pe r fo rmance - of s o - c a l l e d  " p r o p r i e t a r y u  f u n c t i o n s .  Although t h e  
c r i t e r i a  f o r  d i s t i n g u i s h i n g  p r o p r i e t a r y  from governmenta l  f u n c -  
t i o n s  v a r y  from s t a t e  t o  s t a t e ,  t h e r e  i s  g e n e r a l  agreement  t h a t  a 
c i t y  may be l i a b l e  i n  t h e  fo rmer  b u t  n o t  t h e  l a t t e r  a r e a .  A s  
p r e v i o u s l y  i n d i c a t e d ,  t h i s  d i s t i n c t i o n  i s  a l s o  g e n e r a l l y  a p p l i e d  
t o  c o u n t i e s .  

V i r g i n i a ,  Fenon v .  C i t y  of Norf o lk., 203 Va. 551,  125  
808 (1962) : West V i r a i n i a .  Jone s  v .  C i t y  of  ~ a n n i n q t o n ,148-
CV.Va. 583, i ~ y o m i n g yChavez v. C i t y  of  
Laramie ,  3 Fanninq v .  C i t y  o f  La ramie ,  
402 P.2d 4 

218.  	 C a l i f o r n i a  C a l i f .  Govt.  Code Ann. 55 810-995.6 ( w e s t  1966)  ; 
Mich. Comp. Laws 60  691.1401-1415 ( ~ u p p .  1965) ; Utah Code 
Ann. 5 63-30-10 e t  seq. ( ~ u p p .1 9 6 5 ) .  

F l o r i d a ,  K o u l a k i s  v .  Boyd, 138 So.2d 505 la. 1962) .  Har- 
r o v e  v .  Town of Cocoa Beach, 96 So.2d 130 la. 1 9 5 7 ) n -

T i n o i s ,  M o l i t o r  v .  Kaneland Community U n i t  D i s t .  No. 302 ,  18 
I11 .2d  11, 163 N.E.2d 89 ( 1 9 5 9 ) ,  Hu tch inqs  v .  K r a j e c t ,  34  
111 .2d  379, 215  N.E.2d 274 (1966)  ; Kentucky,  Haney v.  C i t  
o f  Lex inq ton ,  386 S.W.2d 738 (KY. 1 9 6 4 ) ;  M i s s i s s i p p i  Lo z n  
v .  C i t y  of  C l a r k s d a l e ,  340 Miss. 716 ,  128 So.2d 537 f l'& 
N e w  J e r s e y ,  Hoy v .  C a p e l l i ,  48 N .  J. 81, 222 A.2d 649 ( 1 9 6 6 j ,  
V i s i d o r  Corp. v .  Borouqh o f  C l i f f s i d e  P a r k ,  48 N.J. 214,  225 
A.2d 105 ( 1 9 6 6 ) .  

220. 	 A l a s k a ,  Alaska  S t a t .  5 09.50.250 e t  s e q .  ( s u p p .  1966), S c h e e l e  
v .  C i t y  o f  Anchoraqe,  385 P.2d 582 ( ~ l a s k a  1 9 6 3 ) ;  Ar i zona ,  
S t o n e  v. Ar i zona  Hiqhway Commission, 9 3  A r i z .  384, 381 P .2d 
1 0 7  (1963); Hawai i ,  Rev. Laws of Hawaii  8 245A-1 e t  seq. (1965 
Supp. 1 , Car te r  v .  County of Hawai i ,  4 7  Haw. 68, 384 P .id 308 
( 1 9 6 3  ; Iowa, Iowa Code § 25A-1 e t  seq .  ( 1 9 6 3 ) :  Minnesota .  
M i n n .  S t a t .  Ann. § 466.01 et seq. ( 1 9 8 3 ) ,  S p a n e l  v.  ~ o u n d s  
V i e w  School  D i s t .  ~ 0 . 6 2 1 ,118 N.W.2d 795 (Minn. 1 9 6 2 ) ;  Ne-
v a d a ,  Nev. Rev. S t a t .  55 41.0 31- .038  ( 1 9 6 5 ) ,  Walsh v .  Clark 
County School  Dis t . ,  419  P.2d  775 ( ~ e v .  1966)  : N e w  Y o r k .  N .Y 
Ct. C1. Act 5 8 ( 1 9 6 3 ) .  H e f e l  e v.  C i t y  of  New York, 2 6 7 - ~ . ~ .  
2d 946 (1966)  ; oreg&; -OX1967,  Ch, 627;  Washington,  ws 
Rev. Code Wash, S 4.92,010 e t  s eq .  (1963) , P r o v i n s  v. Bevis,  



As notgd above, i n  t h e  a rea  of ' 'governmentalt' a c t i v i t i e s ,  
eleven s t a t e s  hold their subdivisions l i a b l e  a t  common law and/or 
by s t a t u t e  for t h e i r  t o r t s  .221 Although C a l i f o r n i a ,  Michigan and 
Utah have by s t a t u t e  enacted the ru le  of governmental immunity a s  
a p p l i c a b l e  t o  subd iv i s ions ,  t he se  t h r e e  s t a t e s  have made broad 
statutory excep t ions  t o  t h e  rule which, i n  effect, makes t h e  sub-
d i v i s i o n s  l i a b l e  for most  a c t i v i t i e s  invo lv ing  t h e  p o s s i b i l i t y  of 
injury t o  p r i v a t e  persons  ,222 In f i v e  s t a t e s  m u n i c i p a l i t i e s  but 
n o t  counties are  generally l i a b l e  a t  common l aw for t h e i r  t 0 r t s . * ~ 3  

L i a b i l i t y  for road d e f e c t s .  By f a r  t h e  most s p e c i f i c  excep- 
tion t o w t h e  immunity r u l e  i s  s t a t u t o r y  o r  common l a w  l i a b i l i t y  f o r  - . - - . . -

injuries arising f rbm defective cond i t i ons  of pub l i c  streets and 
sidewa ks. In 26 s t a t e s  both coun t i e s  and mun ic ipa l i t i e s  a r e  so 
l i a b l eh24 and i n  six a d d i t i o n a l  s t a t e s  only m u n i c i p a l i t i e s  a r e  
l i a b l e . 2 2 5  

70 Wash. Dec .2d 127, 422 P .2d 505 (1967); Wisconsin, Wis. 
S t a t .  Ann. 5 895.43 (1966) .  

221. See note 220, supra, 

222. See note 218, supra ,  

223. See note 219, supra. 

224.-- - Alabama. Code o f  A l a .  T.  37 § 502 (1958) .  Code of Ala .  T. 23 
5 57 (1958) Densmore v. ~irrninqham,223 .~1a .  210, 135 So. 
320 (1931) (limits the statute's impac t  t o  m i n i s t e r i a l  func-
t i o n s )  ; Alaska. Alaska S t a t .  § 09.65.70 ( ~ u p p .1966) ; Arizona.- r 

raylor-v. ~ o o s e v e l t  I r r i q a t i o n  Dist . ,  71 ~ r i z .254, 226 P.2d 
154 (1950) :  C a l i f o r n i a .  C a l i f .  Govt. Code Ann. 99  815-996.6 
(sup . 1963); ~ o n n e c t i c u t . ,Conn. G e n .  Stat. § 13a-149 ( ~ u p p .  
19667; Georgia,  Ga. Code Ann. §§ 95-1001, 69-131 (1958) ; 
Hawaii, Rev. Laws of Hawaii § 245A-1 e t  seq. (1965 Supp.)  ; 
Iowa, Iowa Code § 25A.1 e t  seq. (1966) ; Kansas, Kan. S t a t .  
~ n n .- § 68-301 (1964) , Bishop v. Board of County Commissioners, 
188 Kan. 603, 364 P.2d 65 (1961);Maine, Me. Rev. S t a t .  Ch. 
313 § 3651 e t  seq. (1964) ,  Beqinq v. Bernard,  160 Me. 233, 
202 A.2d 547 (1964) ;  Massachusetts, Mass. Gen. Laws Ann. Ch. 
84 S 15 (1961, a s  amended 1965) ,  Souza v. C i t y  of New Bedford, 
22 Mass. App. Dec . 106 (1961) ; Michigan, Mich. Comp. Laws 50  
691.1401-.I415 ( ~ u p p .1965);  Minnesota, Minn.  S t a t .  Ann. 85 
466.01-.17 (1965) ; Nebraska, Nev. R.R.  S t a t .  §I 14-001 39-809 
(1943); Nevada, Nev. Rev. Stat. 8 41.031 e t  seq. (1965j;New 
Hampshire, N.H. Rev. S t a t .  Ann. §§ 245:20, 247:17 (1966) ; New 
York, N.Y. C t .  C1. Act (1963); North Dakota, N.D.  Rev. Code 
§ 40-42-01 e t  seq. (1960); Ohio, Ohio Rev. Code Ann. B 305.12 
(Page 1953) ; Oregon,, Ore. Rev. S t a t .  § 368.940 (1965) , O r e g o n  
Laws 1967, Ch. 627; South Ca ro l ina ,  S .C.  Code Ann. 0 1  33-234, 
47-70, 47-71, 14-401 e t  seq . ,  33-921 e t  seq. ( 1 9 6 2 ) ;  South 



L i a b i l i t y  f o r  n e q l i q e n t  o p e r a t i o n  of motor  v e h i c l e s .  
Ano the r  a r e a  i n  which a number of s t a t e s  have imposed l i a b i l i t y  
upon t h e i r  p o l i t i c a l  s u b d i v i s i o n s ,  e i t h e r  by s t a t u t e  o r  by c o u r t  
d e c i s i o n ,  i s  t h e  a r e a  of  i n j u r i e s  caused  by t h e  n e g l i g e n t  o p e r a -  
t i o n  of  motor v e h i c l e s .  I n  1 9  s t a t e s ,  i n c l u d i n g  Colorado ,  munic-
i p a l i t i e s  and c o u n t i e s  b o t h  a r e  l i a b l e  for damages caused  by t h e  
n e g l i g e n t  o p e r a t i o n  of motor  v e h i c l e s .  2*6 I n  f i v e  a d d i t i o n a l  

Dakota ,  S.D. Code 8 28.0913 ( ~ u p p .  1960) ; Utah ,  Utah Code 
Ann. § 63-30-8 ( s u p p .  1965) ; Washington,  Rev. Code Wash. § 
4.92.010 e t  s e q .  ( 1 9 6 3 ) ;  West V i r g i n i a ,  W.Va. Code Ann. § 
1597 ( 9 )  (1961)  Cunninqham v. County C o u r t  of Wood County,  
134 S.E.2d 725 [w . v~ .1964) ; Wiscons in ,  W i s .  S t a t .  Ann. 5 
81.15 ( 1 9 6 5 ) ,  Dunwiddie v. Rock County,  28  Wis.2d 568,  137  
N.W.2d 388 ( 1 9 6 5 ) .  

225. 	 F l o r i d a ,  Harqrove v .  Town of Cocoa Beach, 96 So.2d 130 l la. 
1957), K o u l a k i s  v .  Boyd, 138 So.2d 505 ( F l a .  1962) ; I l l i n o i s ,  
I l l .  Ann. S t a t .  Ch. 34 § 301.1 ( s m i t h - ~ u r d  Supp. 1961) ,  
Hu tch inqs  v. K r a j e c t ,  34 I11.2d 379 ,  215 ~ . ~ . 2 d  (1966)  ;274 
Kentucky,  Haney v. C i t y  of  Lex inq ton ,  386 S.W.2d 738 (KY. 
1 9 6 4 ) ;  ~ o u ' i s i a n a ,  C a r l i s l e  v .  P a r r i s h  of  E a s t  Baton Rouqe, 
114 So.2d 62  (1959) ;  M i s s i s s i p p i ,  Loqan v.  C i t y  of C l a r k s -  
d a l e ,  240 Miss. 716 ,  128 So.2d 537 ( 1 9 6 1 ) ;  Nor th  C a r o l i n a ,  
NZGen. S t a t .  § 160.54 ( 1 9 6 4 ) ,  Faw v .  Nor th  Wilkesboro ,  2 5 3  
N.C. 406 ,  117 S.E.2d 14 ( 1 9 6 0 ) ;  Vermont, V t .  S t a t .  Ann. 1 9T o 


226. 	 A l a s k a ,  Alaska S t a t .  5 09.65.70 ( ~ u p p .1 9 6 6 ) ;  Ar i zona ,  S t o n e  
v .  Ar izona  Hiqhway Commission, 9 3  A r i z .  384 ,  381 P .2d 1 0 7  
( 1 9 6 3 ) :  C a l i f o r n i a .  C a l i f .  Govt.  Code Ann. 55 815-996.6 
(1963)  i Colo rado ,  C.R.S. § 13-10-1 e t  seq. ( 19631 : Hawaii ,  
Rev. Laws of  Hawaii  8 245A-1 e t  seq. (1965  Supp. ; Iowa, Iowa 
Code 8 25A.1 e t  s e q .  (1966) ; Michigan,  Mich. S t a t .  Ann. 3.996 
( 1 ) -(15) (1964)  ; Minneso ta ,  Spane l  v .  Mounds View School  Dist .  
No. 621,  118 N.W.2d 795 (19621,  Minn. S t a t .  Ann. § 466.01 et-
-965) : Nevada. Nev. Rev. S t a t .  5 41.031 (1965)  ; New 
YO;^, -N.Y .-~ t .C1. ~ c t  ; Nor th  C a r o l i n a ,  N.C. S t a t .  Ann. 
§§ 153.9 .44 ,  160.191.1 ; Ohio ,  Ohio Rev. Code Ann. §§ 
307,44, 701.02 (Page 1953) ; Oregon, Oregon Laws 1967,  Ch. 627;  
P e n n s y l v a n i a ,  P a .  S t a t .  Ann. T .  7 5  § 623 ( ~ u r d o n  1960) ; Sou th  
C a r o l i n a .  S.C. Code Ann.  § §  33-234. 33-921. 47-70,  47-71 ,  14-
4 0 1  ( 1 9 6 2 ) .  Clawson v .  C i t y  of (1966)  ;~ u m t e r ,1 4 8 - ~ . ~ . 2 d - 3 5 0  
U t a h ,  Utah Code Ann. § 63-30-7 (Sup 1965) ; Washington, Rev. 
Code Wash. 6 4.92.010 et seq. (1963r:K e l s o  v .  C i t y  of Tacoma, 
63 Wash.2d 913 ,  390 P.2d 2 ( 1 9 6 4 ) ;  West V i r g i n i a ,  W.Va. Code 
Ann. § 494 ( 6 )  (1961) ; Wiscons in ,  Wis. S t a t .  Ann. § 345.01 
( 1965). 

http:153.9.44


s t a t e s  o n l y  t h e  municf p a l i t i e s  a re  so l i a b l e .  227 

-
I n s u r a n c e .  Xn 25 s t a t e s ,  i n c l u d i n g  Co lo rado ,  t h e  p o l i t i c a l  
s u b d i v i s i o n s  a r e  a u t h o r i z e d  t o  pu rchase  some form of  l i a b i l i t y  i n -  
su rancc .228  and i n  14 of these s t a t e s  t h e  s t a t u t e  i n d i c a t e s  t h a t  
such purchase  c o n s t i t u t e s  a waiver of immunity t o  t h e  e x t e n t  of 
t h e  coverage .  229 

Florida, Harqrove i l .  Town of Cocoa Beach. 96 So.2d 130 la. 
1 9 5 7 ) ;  I l l i n o i s ,  Ill. Ann. S t a t .  Ch. 34 § 301.1 ( s m i t h - ~ u r d  
Supp. 1966) ~ u t c h i n q s  v.  Kra jec t .  34 I11.2d 379,  215 N.E.2d 
274 (1966) [ h e l d  s t a t u t e  u n c o n s t i t u t i o n a l )  ; Kentucky, Haney 
v. C i t y  of  L e x i n q t o n ,  386 S.W.2d 738 ( 1 9 6 2 ) ;  Mississippi, 
Loqan v. C i t y  o f  C l a r k s d a l e ,  240 Miss. 716,  128 So.2d 537 
T1961) ;  New J e r s e y ,  Amelchenko v .  Borouqh of F r e e h o l d ,  4 2  
N.J. 541,  201  A.2d 726 (1964) ,  Hoy v. C a p e l l i ,  4 8  N . J .  81, 
222 A.2d 649 ( 1966). 

228. 	 Arkansas ,  A r k .  S t a t .  Ann. § 66-3240 e t  s e q .  ( s u p p a  1963) ; 
C a l i f o r n i a ,  C a l i f .  Govt.  Code Ann. 35 990-991.2 (1965 ~ u p p . )  ; 
Colo rado ,  C.R.S. § 13-10-3 (1963);  F l o r i d a ,  F l a .  S t a t .  06 
234.03, 240.191 455.06 (1965 ~ u p p . ); G e o r g i a ,  Ga. Code Ann. 
5 56-2437 ( 1 9 6 0 j  Ga. Cons t .  A r t .  2-5902; Idaho,  Idaho  Code § 

41.3501 e t  s e q .  (1962)  , Dewey v. K e l l e r ,  8 6  Idaho  506, 388 
P . 2 d  988 ( 1 9 6 4 ) ;  I n d i a n a ,  Ind .  S t a t .  Ann. § 39-1819 u urns 
1965)  , Hardbeck v. Anderson, 209 N. E.2d 769 ( I n d .  1965) ; Iowa, 
Iowa Code § 517.1 ( 1 9 6 6 ) ;  Kansas .  Kan. S t a t .  Ann. § 12-2601 
e t  seq. (1964)  , Caywood v.  B o a r d - o f  County Commissioners,  194 
Kan. 419,  399 P.2d 561 (1965);  Michigan ,  Mich. S t a t .  Ann. § 
3.996 ( 1 ) - ( 1 5  ( 1 9 6 4 ) ;  Minnesota .  Minn. S t a t .  Ann. § 466.01 
et seq .  (1965  ; Nevada, Nev. Rev. S t a t .  8 41.031 (1965) ; N e w  
Hampshire, N.H.  Rev. S t a t .  Ann. 5 412:3  (1955,  a s  amended 
1961)  Cushman v .  G r a f t o n  County,  97 N.H. 32, 79 A.2d 630 
(1951)  ; New Mexico, N.M. S t a t .  Ann. § 5-6-18 e t  seq. ( s u p p .
1966) ; North  C a r o l i n a ,  N.C. Gen.  S t a t .  § 153.9.44 (1964)  , 
N.C. Gen. S t a t .  S 160.191.1 ( 1 9 6 4 ) ;  Nor th  Dakota ,  N.D. Rev. 
Code 88 39-01-08, 40-43-07 ( ~ u p p .  1965) ; Ohio,  Ohio  Rev. Code 
Ann. § 307.44 (page 1953); Oklahoma, Okla.  S t a t .  Ann. T .  11 
§ 16.1 (1959)  : Oreqon, Ore.  Rev. S t a t .  § 243.110 ( 1 9 6 5 ) .  
V e n d r e l l  v. S c h o o l - ~ i s t .  No. 26C, 226 Ore. 263, 360 P . i d  282 
11961) : P e n n s y l v a n i a .  Pa.  S t a t .  Ann. T .  53 § 65713. T. 1 6  §§ 
2303 5502 ( 1 9 5 6 ) ;  ~ t a h ,Utah Code Ann. 5 63-30-28-(supp.  
1965 j  ; Vermont, V t .  S t a t .  Ann. T. 29  § 1403 e t  s eq .  (1959)  
T .  24 9 1092 (1959); West V i r g i n i a ,  W.Va. Code Ann. 5 494 16)
( 1 9 6 1 ) ;  Wiscons in ,  Wis. S t a t .  Ann. 1 66.18 ( 1 9 6 5 ) ;  Wyoming, 
Wyo. S t a t ,  Ann. B 15-1-4 ( 1 9 6 5 ) .  

229. 	 See n o t e  228, s u p r a .  F l o r i d a ,  G e o r g i a ,  Idaho ,  I n d i a n a ,  Kansas ,  
Minnesota ,  Nevada, New Hampshire,  New Mexico, Nor th  C a r o l i n a ,  
Oklahoma, U tah ,  Vermont, Wyoming. 
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TABLE X V I I  

P o l i t i c a l  S u b d i v i s i o n s  Immune From L i a b i l i t y  a t  Common 

Law and by S t a t u t e  (Both  C o u n t i e s  and M u n i c i p a l i t i e s )  


A 1 abama L o u i s i a n a  Nor th  C a r o l i n a  Utah1 
Arkansas  Maine Nor th  Dakota Vermont 
calif o r n i a l  
COLORADO 
C o n n e c t i c u t  

Maryland 
M a s s a c h u s e t t s  
~ i c h i g a n l  

Ohio 
Oklahoma 
P e n n s y l v a n i a  

V i r g i n i a  
West V i r g i n i a  
Wyoming 

Delaware M i s s o u r i  Rhode I s l a n d  
G e o r g i a  Montana Sou th  C a r o l i n a  
I d a h o  Nebraska South  Dakota  
I n d i a n a  
Kansas  

New Hampshire 
New Mexico 

Tennessee  
Texas  

S t a t u t e s  which make s u b d i v i s i o n s  immune g e n e r a l l y ,  but have  
b road  e x c e p t i o n s  t o  immunity r u l e .  

TABLE XVIII 

P o l i t i c a l  S u b d i v i s i o n s  L i a b l e  a t  Common Law and/or 
by S t a t u t e  (Bo th  C o u n t i e s  and M u n i c i p a l i t i e s )  

A laska  Nevada 
Ar izona  New York 
Hawaii  Oregon 
Iowa Washington 
Minnesota  Wiscons in  

TABLE X I X  

S t a t e s  I n  Which C o u n t i e s  Are Immune and 
M u n i c i p a l i t i e s  Are L i a b l e  

F l o r i d a  
I l l i n o i s  
Kentucky 
M i s s i s s i p p i  
New J e r s e y  



TABLE XX 

P o l i t i c a l  Subdiv i s ions  Liable For Injuries Caused by

Defect ive  C o n d i t i o n s o f  S t r e e t s ,  Sidewalks, e tc .  


Alabama 
Alaska 
Arizona 
C a l i f o r n i a  
Connecticut  

~ l o r i d a l  
Georgia

Hawaii  
~ l l i n o i s l  
Iowa 

Kansas 


I Only m u n i c i p a l i t i e s  

Kentucky1

~ o u i s i a n a l  

Maine 

Massachusetts  

Michigan 


Minnesota 
~ i s s is s i p p i l 

Nebraska 

Nevada 
New Hampshire 

New York 

a r e  l i a b l e ;  coun t i e s  

North c a r d i n a l  
North Dakota 
Ohio 
Oregon
South Caro l ina  

South Dakota 
Utah 
~ e r m o n t l  
Washington
West V i rg in i a  

Wisconsin 

a r e  immune. 

TABLE XXI 


P o l i t i c a l  Subdiv i s ions  L iab le  For I n j u r i e s  Caused 
by Neql iqent  Operat ion of Motor Vehicles  

Alaska 
Arizona 
C a l i f o r n i a  
COLORADO 

~ l o r i d a l  

Hawaii 
1 1 l i n o i s l  
I o w a  
~ e n t u c k y l
Michigan 

Only m u n i c i p a l i t i e s  

Minnesota 
~i ssissippil
Nevada 
New .Jersey1 
New York 

North Caro l ina  
Ohio 
Oregon
Pennsylvania
South Caro l ina  

Utah 

Washington
West V i rg in i a  
Wisconsin 

a r e  liable; coun t i e s  a r e  immune. 



TABLE XXII 

P o l i t i c a l  S u b d i v i s i o n s  Au thor i zed  t o  P u r c h a s e  

L i a b i l i t y  Insu rance*  


Arkansas  ~ i n n e s o t a l  ~ t a h l  
C a l i f o r n i a  ~ e v a d a l  ~ e r m o n t l  
COLOR ADO^ New ~ a m ~ s h i r e l  West V i r g i n i a  
~ l o r i d a l  New ~ e x i c o l  Wiscons in  
~ e o r ~ ia182 Nor th  ~ a r o l i n a l  ~ ~ o m i n ~ l  

l daho l  Nor th  Dakota 
~ n d i a n a l  0h io2  
Iowa 0 k l  ahomal 
~ a n s a s l B *  o r e g o d  
Michigan , P e n n s y l v a n i a  

* 	 I n c l u d e s  e i t h e r  g e n e r a l  l i a b i l i t y  i n s u r a n c e  o r  au tomobi l e  l i a -  
b i l i t y  i n s u r a n c e ,  o r  bo th .  

S t a t u t e s  a u t h o r i z i n g  pu rchase  of  l i a b i l i t y  i n s u r a n c e  e x p r e s s l y  
waive t h e  s u b d i v i s i o n s  immunity t o  t h e  e x t e n t  of t h e  i n s u r a n c e  

* 
cove rage  s o  o b t a i n e d .  


S t a t u t e s  a u t h o r i z e  p u r c h a s e  of au tomobi l e  l i a b i l i t y  i n s u r a n c e  

o n l y .  

Remedies and P r o c e d u r e s  F o r  A d j u d i c a t i n q  Cla ims  

I n t r o d u c t i o n .  I n  t h o s e  s t a t e s  i n  which l i a b i l i t y  f o r  t o r t s  
i s  t h e  q e n e r a l  r u l e ,  e i t h e r  a s  a  r e s u l t  of j u d i c i a l  d e c i s i o n  o r  
l e g i s l a t i v e  enac tmen t ,  a c l a i m a n t  may u s u a l l y  b r i n g  an a c t i o n  
a g a i n s t  t h e  s t a t e  i n  any p r o p e r  c o u r t  t h e  same a s  i f  he  were s u i n g  
a p r i v a t e  pe r son .  However, t h e r e  a r e  g e n e r a l l y  p rov ided  by stat-
u t e  c e r t a i n  p r o c e d u r e s  t h a t  t h e  c l a i m a n t  must f o l l o w .  I n  t h o s e  
s t a t e s  which immunity from l i a b i l i t y  i s  t h e  g e n e r a l  r u l e  t h e  
s t a t e  may e i t h e r  n o t  be sued a t  a l l ,  o r  may be sued on ly  i n  t h e  
manner and c o u r t s  p r e s c r i b e d  by t h e  l e g i s l a t u r e .  The manner i n  
which t o r t  c l a i m s  may be e n f o r c e d  a g a i n s t  t h e  s t a t e s  and t h e i r  
s u b d i v i s i o n s ,  e i t h e r  i n  t h o s e  s i t u a t i o n s  i n  which r e s p o n s i b i l i t y  
h a s  been unde r t aken  o r  i n  t h o s e  s i t u a t i o n s  i n  which t h e  s t a t e  and 
s u b d i v i s i o n s  remain immune, v a r i e s  w i d e l y .  

Summary of r emed ies  i n  s t a t e s .  Twelve s t a t e s  p r o v i d e  f o r  
r e c o v e r y  i n  t h e i r  r e g u l a r  c o u r t s  by a l l  o r  most tort c l a i m a n t s .  230 

230. 	See n o t e  191,  1 9 2 ,  193, and 194 ,  s u p r a .  These s t a t e s  are 
Alaska, Arizona ,  C a l i f o r n i a ,  Hawai i ,  Iowa, Michigan,  Nevada, 
New York, Oregon, Utah,  Vermont, and Washington. 



The r e g u l a r  c o u r t s  of e i g h t  a d d i t i o n a l  s t a t e s ,  i n c l u d i n g  Colorado,  
a r e  presumably open t o  e n f o r c e  t h e  s t a t u t o r y  l i a b i l i t y  of t h o s e  
s t a t e s ,  f e e . ,  f o r  d e f e c t i v e  highways and/or n e g l i g e n t  o p e r a t i o n  of 
motor  veh ic le s .231  Nine s t a - t e s  have a d m i n i s t r a t i  c l a i m s  t r i b u -
n a l s  o r  o f f i c e r s  whose deterrnina"t0ns a r e  f i n a l ,2Y3 Ten s t a t e s ,  

231. Tl'lese s t a t e s  a r e  Co lo rado ,  C o n n e c t i c u t ,  F l o r i d a ,  Kansas,  
L o u i s i a n a ,  Maine, Massachuset ts ,  and South  C a r o l i n a .  

Alabama, Code of A l a ,  T n  55 §§ 333, 334 ( ~ u p p .1963) ( ~ o a r d  
of Adjustment.  The Board h e a r s  c l a i m s  f o r  damages t o  p e r -
sons  o r  p r o p e r t y  caused by t h e  s t a t e  o r  its agencies. Re-
l i e f  f o r  i n j u r i e s  caused by c o u n t i e s  o r  m u n i c i p a l i t i e s  may 
n o t  be had before t h e  Board.)  . Arkansas,  A r k .  Stat . .  Ann. $ 
13-1401 e t  seq. (1965 ~ u p p . )  ( s t a t e  Cla ims  Commission) ; Con-
n e c t i c u t ,  Conn. Gen. S t a t .  § 4-141 ( ~ u p p .1963) (Claims Com-
miss ion ,  The Commission's d e t e r m i n a t i o n  i s  f i n a l  a s  t o  
c l a i m s  l e s s  t h a n  $2,500. Larger c l a i m s  require l e g i s l a t i v e  
approval  and t h e  Comrnissionls a c t i o n  i s  merely recommenda-
tory t o  t h e  l e g i s l a t u r e .  The Commission may a l s o  a u t h o r i z e  
s u i t s  a g a i n s t  athe s t a t e  i n  t h e  r e g u l a r  cour t s ,  b u t  t h e  s t a t e  
cannot  be sued w i t h o u t  t h e  consent of t h e  Commission.); Ken-
t u c k y ,  K . R . S .  § 44-070 e t  seq. (1962) b a r d  of Claims.  The 
Board h a s  j u r i s d i c t i o n  t o  h e a r  and t o  a l l o w  c l a i m s  f o r  dam-
ages  a s  a r e s u l t  of negligence on t h e  p a r t  of t h e  s t a t e  and 
i t s  agenc ies .  The j u r i s d i c t i o n  of the Board i s  e x c l u s i v e  
and a c la im s h a l l  n o t  exceed $10,000. The Board1s f i n d i n g s  
of  f a c t ,  where based on s u b s t a n t i a l  ev idence ,  a r e  c o n c l u s i v e  
uDon review by t h e  c o u r t s  and t h e  awards a r e  e n f o r c e a b l e  a s  
c b u r t  judgments. , Foley  C o n s t r u c t i o n  Co. v.  Ward, 375 S.W. 
2d 392 (Ky, 1964 Massachusetts, Mass.  Gen. Laws Ann. Ch. 
12 8 3A-D (1966) ( ~ t t o r n e ~Genera l .  The At to rney  Genera l  has 
a u t h o r i t y  t o  i n v e s t i g a t e  and de te rmine  c l a i m s  a g a i n s t  t h e  
s t a t e  not o t h e r w i s e  provided f o r  by law. The At to rney  Gen-
e r a l ' s  d e t e r m i n a t i o n  i s  f i n a l  up t o  t h e  amount of $1,000. 
Upon a d e t e r m i n a t i o n  t h a t  t h e  c l a i m a n t  i s  e n t i t l e d  t o  dam-
ages  i n  e x c e s s  of $1,000,  t h e  A t t o r n e y  Genera l1s d e c i s i o n  i s  
only recommendatory t o  t h e  g e n e r a l  c o u r t . ) ;  North C a r o l i n a ,  
N.C. Gen. S t a t .  § 143.291 (1964,  a s  amended 1965) h he I n -
d u s t r i a l  Commission i s  a u t h o r i z e d  t o  hea r  and de te rmine  t o r t  
claims a g a i n s t  the s t a t e .  The Commission d e t e r m i n a t i o n  may 
be appealed on q u e s t i o n s  of law,  b u t  f i n d i n g s  of f a c t  a r e  
c o n c l u s i v e  i f  suppor ted  by s u b s t a n t i a l  ev idence .  The amount 
of damages awarded cannot  exceed t h e  amount of $12,000.) ;
Ohio,  Ohio Rev. Code Ann. 5 127.11 (Page Supp. 1966) ( sundry  
Cla ims  Board. The  Board has  j u r i s d i c t i o n  t o  h e a r  c l a i m s  
a g a i n s t  t h e  s t a t e  f o r  t h e  payment of which no money h a s  been 
a p p r o p r i a t e d .  The Board h a s  a u t h o r i t y  t o  de te rmine  and o r -
d e r  f i n a l  payment of c l a i m s  not exceeding $1,000. A l l  
c l a i m s  o v e r  $1,000 a r e  r e p o r t e d  t o  t h e  f o l l o w i n g  s e s s i o n  of 
the l e g i s l a t u r e  for a c t i o n . ) ;  Tennessee ,  Tenn. Code Ann. 5 



i n c l u d i n g  Colorado ,  have  a d m i n i s t r a t i v e  t r i b u n a l s  o r  l e g i s l a t i v e  
committees whose d e t e r m i n a t i o n s  a r e  mere ly  recommendatory t o  t h e  
l e g i s l a t u r e . 2 3 3  I n  a d d i t i o n ,  s e v e r a l  s t a t e s  have passed  private 

9-801 e t  seq .  (1956 ,  a s  amended 1965) ( ~ o a r dof C la ims .  The 
Board h a s  j u r i s d i c t i o n  t o  h e a r  and d e t e r m i n e  a l l  c l a i m s  
a g a i n s t  t h e  s t a t e  f o r  p e r s o n a l  i n j u r i e s  o r  p r o p e r t y  damage 
caused  by d e f e c t i v e  highways and n e g l i g e n c e  i n  t h e  o p e r a t i o n  
of motor v e h i c l e s .  The d e c i s i o n  of t h e  Board upon an c la im 
i s  f i n a l . )  ; West V i r g i n i a ,  W.Va. Code Ann. 5 494 ( 6 )  11961)  
( ~ t t o r n e yG e n e r a l .  The At to rney  Genera l  i s  a u t h o r i z e d  t o  
a c t  a s  a s p e c i a l  i n s t r u m e n t a l i t y  of  t h e  l e g i s l a t u r e  f o r  t h e  
purpose  o f  c o n s i d e r i n g  and d e t e r m i n i n g  c l a i m s  a g a i n s t  t h e  
s t a t e  and recommending t h e  d i s p o s i t i o n  t h e r e o f  t o  t h e  l e g i s -  
l a t u r e . )  . 

233. 	 Co lo rado ,  C .R .S .  § 130-10-3 (1965 Supp.)  (Cla ims  Commission. 
The Commission was e s t a b l i s h e d  t o  a i d  t h e  Genera l  Assembly 
i n  t h e  c o n s i d e r a t i o n  and e v a l u a t i o n  of t o r t  c l a i m s  a q a i n s t  
t h e  s t a t e .  The d e t e r m i n a t i o n  of  t h e  Commission i s  recommend-
a t o r y  t o  t h e  G e n e r a l  Assembly . ) ;  Georg ia ,  Ga. Code Ann. B 47-
504 e t  s e q .  ( ~ u p p .  1965) ( c l a i m s  Advisory Board. The B o a r d ' s  
d e t e r m i n a t i o n  of c l a i m s  i s  recommendatory t o  t h e  Genera l  A s -
s embly . ) ;  I d a h o ,  I d a h o  C o n s t .  A r t .  4 6 818, A r t .  5 § 1 0 .  
co he c o n s t i t u t i o n  p r o v i d e s  t h a t  a Board of  Examiners c o n s i s t -  
i n g  o f  c e r t a i n  s t a t e  o f f i c i a l s  s h a l l  have e x c l u s i v e  j u r i s -  
d i c t i o n  and power t o  examine a l l  c l a i m s  a g a i n s t  t h e  s t a t e  
and t h a t  no c l a i m  s h a l l *  be pas sed  upon by t h e  l e g i s l a t u r e  
w i t h o u t  hav ing  been f i r s t  s o  p r e s e n t e d .  Another  s e c t i o n  of 
t h e  c o n s t i t u t i o n  p r o v i d e s  t h a t  t h e  Supreme Cour t  s h a l l  have  
o r i q i n a l  j u r i s d i c t i o n  t o  h e a r  c l a i m s  a q a i n s t  t h e  s t a t e ,  b u t  
i t s - d e c i s i o n s  s h a l l  be mere ly  recommendatory t o  be r e p o r t e d  
t o  t h e  l e g i s l a t u r e  f o r  a c t i o n .  The c o u r t s  have r e c o n c i l e d  
t h e  two s e c t i o n s  by r e q u i r i n g  c l a i m s  t o  be submi t t ed  t o  t h e  
Board b e f o r e  t h e  c o u r t  may h e a r  them. Thomas v .  S t a t e ,  16 
Idaho  81, 100 P a c .  761  ( 1 9 0 1 ) ,  J e w e t t  v .  Wil l i ams ,  8 4  I d a h o  
93.  369 P .2d 590 (1962)  . The l e g i s l a t u r e  h a s  a l s o  s e t  up 
p r o c e d u r e s  f o r  p r e s e n t i n g  c l a i m s - t o  t h e  Board. Idaho  c o d e  
5 5  67-1008, 67-2001 ( 1 9 4 7 ) .  The word "c l a ims"  h a s  n o t  been 
h e l d  t o  i n c l u d e  t o r t  c l a i m s  so  t h a t  t h e r e  can  be no r e c o v e r y  
f o r  t o r t s  of a g e n t s  o r  employees of t h e  s t a t e  o r  i t s  i n s t r u -
m e n t a l i t i e s ,  u n l e s s  t h e  immunity i s  e x p r e s s l y  .waived b 
s t a t u t e . )  ; Minneso ta ,  Minn. S t a t .  Ann. 5 3.66 e t  s eq .  11965)
( s t a t e  Cla ims  Commission. The Commission was c r e a t e d  i n  
1953 and g i v e n  j u r i s d i c t i o n  t o  a d j u d i c a t e  and h e a r  c l a i m s  
a g a i n s t  t h e  s t a t e ,  its d e t e r m i n a t i o n  being o n l y  recommenda- 
t o r y  t o  t h e  l e g i s l a t i r e . ) ;  Montana, Mont. Cons t .  A r t .  V I I  8 
20, implemented by Mont. Rev. Code § 82-1101 e t  s eq .  ( ~ u p p .  
1965)  (Board of  Examiners .  The Board h a s  the  d u t y  o f  exam-
i n i n g  a l l  u n l i q u i d a t e d  c l a i m s  a g a i n s t  t h e  s t a t e ,  i t s  f i n a l  

*d e t e r m i n a t i o n  b e i n g  recommendatory t o  t h e  l e g i s l a t u r e  .) ; 
Nevada, Nev. C o n s t .  A r t .  I V  § 22. h he c o n s t i t u t i o n  c r e a t e s  



l e g i s l a t i o n  compensat ing i n d i v i d u a l s  hav ing  t o r t  c l a i m s  a g a i n s t  
t h e  s t a t e .  F o u r t e e n  s t a t e s  a r e  a u t h o r i z e d  t o  pu rchase  g e n e r a l  
l i a b i l i t y  i n s u r a n c e  and n i n e  more a r e  a u t h o r i z e d  t o  pu rchase  a u t o -
mob i l e  l i a b i l i t y  i n s u r a n c e . 2 3 4  When i n s u r a n c e  i s  i n  f o r c e ,  t h e r e  
i s  of  c o u r s e  a r i g h t  t o  r e c o v e r  a g a i n s t  t h e  i n s u r e r .  I n  t h r e e  
s t a t e s ,  a c l a i m a n t  must b r i n g  h i s  a c t i o n  a g a i n s t  t h e  s t a t e  i n  a  
s p e c i a l  c l a i m s  c o u r t .  235 

a Board of Examiners  with t h e  d u t y  of examining a i l  u n l i q -  
u i d a t e d  c l a i m s  a g a i n s t  t h e  s t a t e .  '. T h e  c o n c l u s i ~ n  and 
d e t e r m i n a t i o n  o f  t h e  Board i s  o n l y  recommendatory t o  t h e  
l e g i s l a t u r e . )  ; Rhode I s l a n d ,  R . I .  Gen. Laws 22-7-1 e t  seq.  
(1956) h he l e g i s l a t u r e  h a s  e s t a b l i s h e d  a j o i n t  committee on 
accoun t s  and c l a i m s ,  c o n s i s t i n g  of f o u r  S e n a t e  members and 
f i v e  House members, w i t h  t h e  r e s p o n s i b i l i t y  of i n v e s t i g a t i n g  
a l l  c l a i m s  a g a i n s t  t h e  s t a t e .  The commi t t ee ' s  d e t e r m i n a t i o n  
i s  recommendatory t o  t h e  l e g i s l a t u r e . )  ; South  Dakota ,  S.D. 
Code § 33.4301 e t  s e q .  ( ~ u p p .1960) he s t a t e  h a s  e s t a b -
l i s h e d  a Commission of C la ims ,  w i t h  each  s e n i o r  c i r c u i t  
judge  i n  t h e  s t a t e  t o  serve a s  commissioner  i n  t h e  r e s p e c -  
t i v e  c o u n t i e s ,  t o  ho ld  h e a r i n g s  on t o r t  and c o n t r a c t  c l a i m s  
a g a i n s t  t h e  s t a t e ,  and t o  t r a n s m i t  a d v i s o r y  recommendations 
conce rn ing  them t o  t h e  next  s e s s i o n  of  t h e  l e g i s l a t u r e . ) ;  
U t a h ,  Utah C o n s t .  A r t .  V I I  § 13,  Utah Code Ann. § 63-6-10 
(1953)  ( c l a i m s  a g a i n s t  t h e  s t a t e  must be f i l e d  w i t h  t h e  gov- 
e rnmen ta l  e n t i t y  o r  i t s  i n s u r a n c e  c a r r i e r ,  and upon i t s  
d e n i a l  an a c t i o n  may be brought  i n  t h e  c o u r t s .  I f  payment 
by t h e  e n t i t y  i s  not  a u t h o r i z e d  by l aw t h e n  t h e  jud ment o r  
c l a i m  s h a l l  be p r e s e n t e d  t o  t h e  Board of Examiners. 7 ; Ver-
mont, V t .  S t a t .  Ann. T .  32 § 935 (1959)  ( A  Cla ims  Commission 
h a s  been e s t a b l i s h e d  t o  h e a r  and d e t e r m i n e  c l a i m s  when t h e  
amount c la imed d o e s  not  exceed $1 ,000 .  An appea l  from t h e  
d e c i s i o n  of t h e  Commission i s  g r a n t e d  by p e t i t i o n  of t h e  
c l a i m a n t  t o  t h e  Genera l  ~ s s e m b l y . ) .  

234. 	 See n o t e s  202, 203, and 204, s u p r a .  

235. 	 I l l i n o i s ,  I l l .  S t a t .  Ann. Ch. 37 5 439 .1  e t  seq .  ( S m i t h - ~ u r d  
Supp. 1966) (1n 1903 t h e  l e g i s l a t u r e  c r e a t e d  a Cour t  o f  
C la ims ,  which i n  1917 was g i v e n  j u r i s d i c t i o n  of m a t t e r s  i n  
c o n t r a c t ,  and i n  1945 was g i v e n  j u r i s d i c t i o n  i n  a c t i o n s  con-
c e r n i n g  t h e  n e g l i g e n c e  of t h e  s t a t e ' s  o f f i c e r s ,  agents and 
employees i n  t h e  c o u r s e  of t h e i r  employment. The  d e t e r m i n a -
t i o n  of t h e  c o u r t  i s  f i n a l  and c o n c l u s i v e  and awards f o r  dam-
a g e s  f o r  t o r t s  may .be g r a n t e d  o n l y  up t o  $25,000.  The e n t i r e  
enac tment  h a s  been  i n t e r p r e t e d  a s  " a  comple te  wa ive r  by t h e  
s t a t e  of i t s  immunity from l i a b i l i t y  i n  t o r t  f o r  t h e  n e g l i -  
g e n t  e x e r c i s e  of a governmental  f u n c t i o n . "  Rickelman v .  
S t a t e  1 9  Ill. C t .  Cl. 54 (1949);Michigan,  Mich. S t a t .  Ann.
- 9
95 27A.6401-.6475 ('1962) ( c l a i m s  a g a i n s t  t h e  s t a t e  a u t h o r i z e d  
by Mich. S t a t .  Ann. §§ 3.996 ( 1 ) -(15) (1964) a r e  b rough t  i n  



Summary of r emed ies  i n  s u b d i v i s i o n s .  With r e s p e c t  t o  
p o l i t i c a l  s u b d i v i s i o n s ,  t h e y  a r e  g e n e r a l l y  l i a b l e  f o r  i n j u r i e s  
caused  i n  t h e  c o u r s e  of  pe r fo rming  a p r o p r i e t a r y  a c t i v i t y  and 
t h i s  l i a b i l i t y  can  be e n f o r c e d  i n  t h e  r e g u l a r  c o u r t s .  I n  a d d i -  
t i o n ,  t h e  c o u r t s  of 1 3  s t a t e s  e n f o r c e  t h e  g e n e r a l  l i a b i l i t y  of  
t h e i r  s u b d i v i s i o n s  i n  t o r t . 2 3 6  Five more s t a t e s  e n f o r c e  t h e  l i a -  
b i l i t y  of  m u n i c i p a l i t i e s  o n l y  i n  t h e  r e g u l a r  c o u r t s , 2 3 7  and t h e  
c o u r t s  of 17  s t a t e s ,  i n c l u d i n g  Co lo rado ,  a r e  open t o  e n f o r c e  t h e  
s p e c i f i c  s t a t u t o r y  l i a b i l i t i e s  of s u b d i v i s i o n s  - 2 3 8  Twenty-f i v e  
s t a t e s  a u t h o r i z e  t h e i r  p o l i t i c a l  s u b d i v i s i o n s  t o  pu rchase  gene r -  
a l  l i a b i l i t y  i n s u r a n c e  and/or au tomobi l e  l i a b i l i t y  i n s u r a n c e . 2 3 9  
To t h e  e x t e n t  t h a t  such i n s u r a n c e  i s  i n  f o r c e ,  an i n j u r e d  p a r t y  
h a s  a l e g a l  remedy a g a i n s t  t h e  i n s u r e r .  I n  a d d i t i o n  t o  t h e  
f o r e g o i n g ,  i t  i s  p r o b a b l e  t h a t  i n  many c a s e s  i n f o r m a l  adminis -  
t r a t i v e  r emed ies  a r e  a v a i l a b l e  t o  a p e r s o n  i n j u r e d  by a s u b d i v i -
s i o n .  

t h e  Court of  C la ims  c r e a t e d  p u r s u a n t  t o  t h e  Cour t  o f  Cla ims  
Ac t .  T h i s  a c t  h a s  been c o n s t r u e d  a s  n o t  waiv ing  t h e  d e f e n s e  
of  governmental  immunity which i s  a p p l i c a b l e  u n l e s s  p r o h i b -  
i t e d  by t h e  1964 l e g i s l a t i o n . )  ; New York, N .Y. Cons t .  A r t .  
V I  9 23. ( ~ e wYork's c o n s t i t u t i o n  p r o v i d e s  f o r  t h e  e s t a b -  
l i s h m e n t  o f  a c o u r t  of c l a i m s  t o  h e a r  c l a i m s  p r o v i d i n g  t h a t  
" t h e  s t a t e .  . .waives  i t s  immunity from l i a b i l i t y  and a c t i o n  
and.  . .assumes l i a b i l i t y  and c o n s e n t s  t o  have t h e  same 
de te rmined  i n  acco rdance  w i t h  t h e  same r u l e s  of  law a s  ap-
p l i e d  t o  a c t i o n .  . .a  a i n s t  i n d i v i d u a l s  and c o r p o r a t i o n s .  . ." 
N . Y .  C t .  C1. Act  § 8 91 9 6 3 ) .  New York h a s  t h u s  made i t s e l f  
and a l l  i t s  a g e n c i e s  and p o l i t i c a l  s u b d i v i s i o n s  g e n e r a l l y  
l i a b l e  f o r  t o r t s . ) .  

236. S e e  n o t e s  218 and 220, sup ra .  

237. See no te  219,  s u p r a .  

238. See  n o t e s  224, 225, 226, and 227, s u p r a .  

239. See  n o t e  228, s u p r a .  



S t a t e s  I n  Which Action a i n s t  S ta t e  May be Brouqht  
In Reqular Courts to force General Liability 

Alaska Nevada 
Arizona New York 
C a l i f o r n i a  Oregon 
Hawaii Utah 
1owa Vermont 

Michigan  Washington 

TABLE XXfV 

S t a t e s  In Which A c t i o n  Aqainst  S t a t e  May be Brouclht 

In Regular Courts t o  Enforce Statutory n a b i l i t v  


COLORADO Louisiana 
C o n n e c t i c u t  Maine 
Florida Massachusetts  
Kansas South Carolina 

TABLE XXV 

S t a t e s  I n  Which Claims Must be Presented To An Administrative 

Tribunal Or Officer Whose Determination Is Final 


Alabama - Board of Adjustment
Arkansas - State Claims Commission 

C o n n e c t i c u t  - S t a t e  Claims Commission - final d e t e r m i n a t i o n  n o t  
to exceed $2,500

Kentucky - Board of Claims - final d e t e r m i n a t i o n  n o t  t o  ex-
ceed $10,000 

Massachusetts - Attorne  Gnneral - f i n a l  d e t e r m i n a t i o n  n o t  to 
exceed 81,000

Nor th  Carolina - I n d u s t r i a l  Commission - f i n a l  determination n o t  
to exceed $12,000 

Ohio - Sundry C l a i m s  Board - f i n a l  determination not to 
exceed $1,000

T e n n e s s e e  - Board of Claims 
West V i r g i n i a  - Attorney General 



TABLE XXVI 


S t a t e s  I n  Which Cla ims  Must Be P r e s e n t e d  To An A d m i n i s t r a t i v e  
T r i b u n a l  o r  E e q i s l a t i v e  Committee Whose Determination 

Is Recommendatory To The L e q i s l a t u r e  

COLORADO - Cla ims  Commission 
Georg ia  - Claims  Advisory  Board 

Idaho  - c o n s t i t u t i o n a l  Board o f  Examiners 
Minnesota  - S t a t e  Cla ims  Commission 

Montana - c o n s t i t u t i o n a l  Board of Examiners 
Nevada - c o n s t i t u t i o n a l  Board of Examiners 

Rhode Island - J o i n t  Committee on Accounts  and Claims - Legis-
l a t i v e  

South Dakota - Commission of  C l a i m s  
Utah - c o n s t i t u t i o n a l  Board of Examiners 

Vermont - Claims Commission - h e a r s  claims n o t  i n  excess 
of $1.000 

TABLE XXVII 

S t a t e s  I n  Which A c t i o n  Must Be Brouqht  I n  A S p e c i a l  C o u r t  . 

I l l i n o i s  - Cour t  of C la ims  
Michigan - C o u r t  of C l a i m s  
New York - Cour t  of Claims 

TABLE XXVIII 

S t a t e s  I n  Which G e n e r a l  L i a b i l i t y  of  S u b d i v i s i o n s .  

I s  Enforced I n  Reqular C o u r t s  


Alaska  Michigan Utah 
Ar izona  Minnesota  Washington 
C a l i f o r n i a  Nevada Wiscons in  
Hawaii  New York 
Iowa Oregon 



TABLE XXXX 

S t a t e s  I n  Which General L i a b i l i t y  O f  Mun ic ipa l i t i e s  O n l y  
Is Enforced 

Flor ida 
1 l l j .no i s  

Mississ p p i
New Jersey 

TABLE XXX 

S t a t e s  I n  Which Statu-tory L i a b i l i t i e s  of Subdivis ions  
Are _Enforced I n  Reqular Courts 

Alabama Louis iana  North Carol ina  
COLORADO Maine North Dakota 
Connecticut 
Georgia
Kansas 

Massachusetts  
Montana 
Nebraska 

Oregon
South  Carol ina  
Sou th  Dakota 

New Hampshire West Virg in i a  

Methods of ~ r o v i d i n qremedies. As can be seen from the 
above summary, t h e  s eve ra l  states have accepted r e s p o n s i b i l i t y
for  t h e i r  wrongs to  some d e g r e e  and have provided var ious  methods 
f o r  the r e d r e s s  of such gr ievances .  The method of r ed re s s  may 
take t h e  form of allowing t h e  s t a t e  t o  be sued i n  t h e  r egu la r  
courts of the s t a t e ,  i n  a s p e c i a l l y  created c o u r t  of c la ims,  be-
fore an ex o f f i c i o  board o r  a board c r ea t ed  for t h a t  purpose,
allowing t h e  presentat ion of claims directly t o  t h e  l e g i s l a t u r e ,  
providing f o r  t h e  purchase  of l i a b i l i t y  insurance with a r i g h t  of 
a c t i o n  a g a i n s t  the c a r r i e r ,  o r  a combination of a l l  o r  any of 
these. 

Thus t h e  method of redress for injuries caused by t o r t s  of 
t h e  s t a t e  and i t s  agencies  may be l e g i s l a t i v e ,  adminis t ra t ive ,  
j u d i c i a l ,  o r  by t h e  use  of l i a b i l i t y  insurance .  Although most 
s t a t e s  use one o r  two methods gene ra l ly ,  and several use a l l  three 
methods, very f ew  states use only one method exclusively. For 
example, N e w  York i s  the only s t a t e  which uses the jud ic ia l  method 
exc lus ive ly  and g ives  i t s  court of c la ims  j u r i s d i c t i o n  broad 
enough t o  include almost any claim a g a i n s t  t h e  state and i t s  i n -  



strumentalities, i n c l u d i n g  p o l i t i c a l  subdivisions .240 Alabama 
i s  p r o b a b l y  t h e  o n l y  s t a t e  using t h e  administrative method ex-
c l u s i v e l y  f o r  c la ims  a g a i n s t  the s t a t e ,  b u t  claims against the 
s u b d i v i s i o n s  a r e  s p e c i f i c a l l y  exempt from t h e  j u r i s d i c t i o n a l  
coverage of t h e  Board of Adjus tment ,  241 

L e q i s l a t i v e  method. H i s t o r i c a l l y ,  t h e  f i r s t  agency f o r  
the adjudication OF cla ims a g a i n s t  the state was the legislature.
In f a c t ,  p r i v a t e  tort c l a i m s  are still made the s u b j e c t  of indi-
v i d u a l  l e g i s l a t i v e  c o n s i d e r a t i o n  and a p p r o p r i a t i o n  i n  many s t a t e s ,  
i n c l u d i n g  Col-orado.242 The l e g i s l a t i v e  procedure  f o r  t h e  ad j u d i -
c a t i o n  of c l a i m s  i s  usually patterned after t h e  f o l l o w i n g  p r o c e -
d u r e .  The c la imant  requests a l e g i s l a t o r  t o  i .n t roduce  a b i l l  
which a p p r o p r i a t e s  an amount s u f f i c i e n t  t o  satisfy his claim. 
After i n t r o d u c t i o n  the bill i s  referred t o  t h e  a p p r o p r i a t e  commit- 
t e e s  of t h e  House and S e n a t e .  The commit,tees ho ld  hearings and 
examine t h e  documentary m a t e r i a l .  ?he committees then make their 
d e c i s i o n s .  Final approva l  by t w o - t h i r d s  of t h e  members of e a c h  
house and by t h e  Governor i s  n e c e s s a r y  before t h e  c l a im can be 
paid.*43 Only a m a j o r i t y  vcte j.s necessary for f i n a l  a p p r o v a l  i n  
C o l o r a d o ,  

With little variation, the above procedure  i s  e s s e n t i a l l y  
the same i n  a l l  s t a t e s  using t h e  l e g i s l a t i v e  method. The commit-
t e e s  t o  which a c l a im b i l l  is refer red  may vary from s t a t e  to 

240. 	 N . Y .  Cons t .  Art .  V I  5 23: N.Y. Ct. C1. Act § 8 (1963);
Granqer v.  S t a t e ,  14 A.iIi2.d 645, 218 N .YS.2d 742 (1961)  ; 
Shaw v .  Villaqe of Hempstead, 177 N - Y .  S.2d 744 (1958); Hefe  
v. Ci- tv  of New Y o r k .  267 N,Y ,S#,2d911.6 ( 1966) ( ~ e wYork has 

g e n c i e s  and political subdivi 
sions g e n e r a l l y  l i a b l e  f o r  t h eis t o r t s  Since  the C o u r t  of 
Claims i s  a court of r e c o r d  wi t h  appea1 permi t ted ,  t h e  nurn-
b e r  of r e p o r t e d  o p i n i o n s  i n  sui t s  a g a in s t  the s t a t e ,  its 
aqencies or s u b d i v i s i o n s  far exceeds those from any other 
s t a t e .  Most cases turn on o rd i n a r y  que s t i o n s  of t o r t  law.) 

241. 	 Code of Ala .  T. 55 55  333, 334 ( supp .  1963); S t a t e  Board of 
Adjus tment  v.  L a c k s ,  247 A l a .  72, 22 So.2d 377 (1945). 

242. See Governmental Immunity,  Kentucky ~ e ~ i s l a t i v eResea rch  Com-
m i s s i o n ,  Resea rch  Report  No. 30, p.  24 (1965)  ; e.g . ,  S e n a t e  
B i l l  No. 4 ,  House B i l l  No, 1061,  1968 Session of the F o r t y -
s i x t h  Colorado G e n e r a l  Assembly, and House B i l l  1114,  1967 
Session of t h e  F o r t y - S i x t h  Colorado General Assembly. 

243. 	 See Claims Agains t  t h e  S t a t e ,  F l o r i d a  L e g i s l a t i v e  C o u n c i l  
and Refe rence  Bureau, p, 5 (1957); Payment of Claims A g a i n s t  
t h e  S t a t e ,  Minnesota  Legislative Resea rch  Committee,  p .  17 
( 1954) .  



state.244 Also, i n  some s t a t e s  t h e  request i n  the bill is for 
permission to sue the state in a speci f ic  case r a t h e r  than a re-
quest for an appropriation to satisfy a claim.245 However, t h e  
c o n s t i t u t i o n a l  prohibition of spec ia l  a c t s  may make this impos-
sible 	in some states.246 

Role of leqislative method i n  r e l a t i o n  t o  other methods. 
~ e n e r a l mtheole played by t h e  legislature is limited to claims 
which may-not be a d j u d i c a t e d - i n  any other f a s h i o n .  Th i s  duty  of 
the legislature may by law be vested in an administrative agenc 
or in the c o u r t s  to v~hateverdegree t h e  l e g i s l a t i v e  bo is wil1-
ing to relinquish the sovereigrl immunity of  the s tate$17 Claims 
covered by l i a b i l i t y  insurance have been the first to be severed 
from legislative contro1.248 In states which have established an 
administrative agency or board t o  hear and determine claims, t h e  
legislature has o f t e n  declared that the board's or commission's 
determiriati.on shall be f ina1.249 Other states have provided that 
the determ!.nation i s  recommendatory and the legislature retains 
final approval over the boardts recommendations .*so 

Administrative method. This method of c r e a t i n g  a board or 
commission with  a u t h o r i t v  to hear and determine claims brouqht
a g a i n s t  the s t a t e  is ernpioyed i n  19 s t a t e s .  The compositio~, ex-
t e n t  of a u t h o r i t y  and j u r i s d i c t i o n ,  and methods of making awards 
vary from state  to s t a t e .  

244. 	See Leflar and Kantrowitz ,  Tort Liability of t h e  S t a t e s ,  29 
M.Y.U.L. Rev. 1363 (1954), 

245. 	 E.g, ,  House Bill No. 1005, 1968 S e s s i o n ,  F o r t y - s i x t h  Colo-
rado General Assembly, and House Bill No. 1127, 1967 Session, 
Forty-sixth Colorado General Assembly, 

E.g., 	 Neb. Const .  A r t .  111 § 18, Cox v. St-,ate 134 Neb. 751,
279 NOW. 482 (1938);Okla, Cons t .  A r t .  V 6 59, Duncan v,  
S t a t e  	Hiqhway commission, 311 P . 2 d  203 (0kla. 1957); Lowry 
v. Commonwealth, 365 Pa. 474, 76 A.2d 363 (1950); Ind.  Const. 
A r t ,  I V  24; S t a t e  ex re1 Davis v. Love, 
So. 374 f 1930). 

247. 	 See C l a i m s  Against the State Fla. Legislative Council and 

Reference Bureau, p .  6 (19573. 


248. 	 See notes 202, 203, 204, 228, and 229, supra. 

249. 	 See note 232, supram 

250. 	 See note  233, supra. 



Com o s i t i o n .  The board o r  commission may f u n c t i o n  ex 
o f f i c i o+o r  t e membership may be appointed  f o r  t h e  s o l e  purpose  
of a d j u d i c a t i n g  c l a i m s  and have no o t h e r  s t a t e  d u t i e s .  The most 
p r e v a l e n t  form used i s  t h e  ex o f f i c i o  board composed of a l l  o r  
some of t h e  p r i n c i p a l  o f f i c e r s  of t h e  s t a t e .  I t s  membership 
v a r i e s  among t h e  s t a t e s  b u t  t h r e e  i s  t h e  number most commonly 
used. In Colorado,  t h e  Cla ims  Commission i s  made up f t h e  s t a t e  
a u d i t o r ,  s t a t e  c o n t r o l l e r ,  and s t a t e  budget  d i r e c t o r .  851 Two 
s t a t e s ,  West V i r g i n i a  and Massa h u s e t t s ,  use t h e  a t t o r n e y  g e n e r a l  
a s  a one-man i n s t r u m e n t a l i t y .  25% I n s t e a d  of an ex o f f i c i o  board ,  
t h e  l e g i s l a t u r e  of North C a r o l i n a  h a s  d e s i g n a t e d  an e x i s t i n g  
s t a t e  agency,  t h e  I n d u s t r i a l  Commission, a s  i t s  c l a i m s  board .  253 
Some s t a t e s ,  such a s  Arkansas and Minnesota ,  have an ad hoe 
claims commission. 254 I n  South  Dakota t h e  s e n i o r  c i r c u i t  judge 
of t h e  cou t where t h e  a l l e g e d  c la im a r o s e  i s  t h e  commissioner 
o f  c l a i m s .  I n s t e a d  of a n  a d m i n i s t r a t i v e  board o r  commission 
t h e  s t a t e  of Rhode I s l a n d  h a s  c r e a t e d  a permanent l e g i s l a t i v e  
J o i n t  Committee on Accounts  and Cla ims,  c o n s i s t i n g  o f  f o u r  S e n a t e  
and f i v e  House members. 256 

In a d d i t i o n  t o  t h e  r e q u l a r  members of t h e  board ,  some 
s t a t e s  p r o v i d e  f o r  i n v e s t i g a t o r s  whose d u t y  it  i s  t o  i n v e s t i g a t e  
t h e  f a c t s ,  r e c e i v e  c o m p l a i n t s ,  t a k e  d e p o s i t i o n s ,  r e c e i v e  t e s t i -  
mony, and r e p o r t  his f i n d i n g s  t o  t h e  board .257 To f a c i l i t a t e  i t s  
i n v e s t i g a t i o n ,  t h e  board may a l s o  be a u t h o r i z e d  t o  a d m i n i s t e r  
o a t h s ,  subpoena w i t n e s s e s ,  and t a k e  d e p o s i t i o n s .  The p roceed ings  
o f  t h e  board a r e  u s u a l l y  i n f o r m a l  and a u t h o r i t y  i s  u s u a l l y  g i v e n  
f o r  t h e  board t o  d r a f t  its own r u l e s  of  p rocedure  and ev idence .  

251. 	 C.R.S. S 130-10-1 e t  seq. (1963,  a s  amended 1967) .  

252. 	 Mass. Gen. Laws Ann. Ch. 12 8 3A-D ( 1966) ; W .Va. Code Ann. 

§ 1143 e t  seq. ( 1 9 6 1 ) .  


253. 	 N.C. Gen. S t a t .  5 143.291 (1964,  a s  amended 1965) .  

254. 	 Ark. S t a t .  Ann. § 13-1401 e t  seq .  ( ~ u p p .  1965) ;  Minn. S t a t .  

Ann. § 3.66 e t  seq. (1965) . 


255. 	 S.D. Code 5 33.4301 e t  seq .  ( s u p p a  1960) . 
256. 	 R . I .  Gen. Laws 5 22.7.1 e t  seq.  ( 1 9 5 6 ) .  

257. 	 A r k .  Stat. Ann. 1 13-1402 (Supp. 1965) he c o m p t r o l l e r  i s  
d e s i g n a t e d  a s  t h e  i n v e s t i g a t o r . )  ; Iowa Code 90 25.19.8 (1966) 
( s p e c i a l  a s s i s t a n t  a t t o r n e  e n e r a l )  ; Tenn. Code Ann. § 9-
803 (1956,  a s  amended 1965Y 7s p e c i a l  a s s i s t a n t  a t t o r n e y  gen-  
e r a l ) .  



Jurisdiction, The,j u r i s d i c t i o n  of t h e  admin i s t r a t i ve  
claims board i s  li&,ted t o  t h e  degree of d e l e g a t i o n  of l e q i s l a t i v e  
a u t h o r i t y .  The l e g i s l a t i v e  de l ega t ion  of authority and ju r i sd ic -
tion i n  some s t a t e s  i s  s t a t ed  i n  language broad enough t o  i nc lude  
a l l  c la ims  against t h t ~s t 3 t e  for which r e l i e f  i s  not o therwise  
provided by law,25u This broad jurisdiction i s  mi t iga t ed  i n  some 
states by Judicial interpre-tations,*59 and in o t h e r s  by s t a t u t e s ,  
which ailow ~ e r t a 1 . nt y p e s  of c l a i n ~ st o  be ad 'ud ica ted  i n  the 
courts o r  by rkher  ~dmin i s - t ra t iveagencies .2 d ~ These s t a t u t e s  
o f t e n  give a detaiLed l i s t i n g  of t h e  c a t e  pries of c la ims over  
which .the botlrd i s  granted j u r i s d i c t i o n .  2z l  1n some i n s t a n c e s ,  
including Colorado, the a c t  cr::aling t h e  board o r  commission, i n -  
stead of enumerating t h e  s p e c i f i c  a r e a s  of j u r i s d i c t i o n ,  w i l l  g i v e  
t h e  board general j u r i s d i c t i o n  t o  h e a r  c la ims  with enumerated ex-
ceptions 3 2  

Recor!~iiend~-t+;ora c t i o n .  I n  t e n  s t a t e s  us ing  t h i s  method, 
inc ludiG%l.orado,  b d merely recommends t o  t h e  l e g i s l a t u r e  

258. 	Iowa Code 9 25.1 e t  seq. (1966) h he S t a t e  Appeals Board i s  
granted jurisdiction t o  hea r  a l l  c la ims aga ins t  t h e  s t a t e  
f o r  which ". , :tho s t a t e  would be liable except  for the f a c t  
of its sovereignty. . . " ) ;  Ark. S t a t .  Ann. 1 13-1401 e t  seq. 
( S U ~ ~ .1965) (All types of  c la ims ,  both i n  c o n t r a c t  and t o r t ,  
a r e  heard and may be al3.owed by t h e  Claims commission.) . 

259, 	 Idaho Const. A r t .  4 § 818. 'The Board of Examiners i s  g i v e n  
exclusive j u r i s d i c t i o n  t o  h e a r  a l l  c la ims  a g a i n s t  t h e  s t a t e .  
The word "claims", however, h a s  n o t  been held  t o  include 
tort cla ims so t h a t  there can be no recovery f o r  the-t o r t s  
c ~ faqen-'cs o r  employees of the s t a t e  o r  i t s  i n s t r u m e n t a l i t i e s ,  
unless immunity' is-expressly waived b s t a t u t e .  P i q q  v .  
Brockrnan, 79 Idaho 233, 314 P .2d 609 11957); Carlon v. S t a t e ,  
78 Ill. C t .  C1. 167 (1949). holdina that the Court of Claims 
h a s  no j u r i s d i c t i o n  over the t o r t s - o f  l o c a l  school boards  
and municipal  co rpo ra t i ons  under Ill .  S t a t .  Ann. Ch. 37 § 
431.1 	e t  seq. (smith-~urdSupp. 1966).  

260. 	 Some s t a t e s  l i m i t  t h e  j u r i s d i c t i o n  of i t s  a d m i n i s t r a t i v e  
claims board t o  c la ims  which do not exceed a s p e c i f i e d  amount. 
E . g . ,  Conn. Gen. S t a t .  § 4.141 (sup . 1961) (claims over  
$2,500 require legislative approvalP ; e.g. ,  Neb. R.R. S t a t .  3 
24.324 (1943) (allows cla ims on c o n t r a c t  to be sued i n  courts). 

261. 	E.g., Code of Ala. Tw 55 8 334 ( ~ u p p .1963);  Tenn. Code Ann. 
§ 9-801 et seq. (1956, as  amended 1965). 

262. 	E.g., C.R.S. S 130-10-4 (1963, a s  amended 1967). 



t h a t  t h e  c l a i m  be paid.263 I n  t h i s  c a s e ,  t h e  l i a b i l i t y  o f  t h e  
s t a t e  a t t a c h e s  o n l y  when t h e  l e g i s l a t u r e  approves  t h e  c l a i m  and 
an  a p p r o p r i a t i o n  i s  made. The u s u a l  p rocedure  i s  f o r  t h e  board 
t o  i n v e s t i g a t e  t h e  c l a i m  and t o  t r a n s m i t  a l l  t h e  f a c t s  t o g e t h e r  
w i t h  i t s  approva l  o r  d i s a p p r o v a l  and recommended award t o  t h e  
l e g i s l a t u r e .  I n  some s t a t e s  t h e  recommended awards a r e  i n c l u d e d  
i n  t h e  budget  and i n  o t h e r s  t h e  approved award must be r e p o r t e d  
t o  t h e  l e g i s l a t u r e  i n  b i l l  form.264 An aggr i eved  c l a i m a n t  may 
g e n e r a l l y  appea l  t h e  b o a r d ' s  d e t e r m i n a t i c n  t o  t h e  l e g i s l a t u r e ,  
e x c e p t  i n  t h o s e  s t a t e s  i n  which t h e  c l a i m a n t  may b r i n g  an  a c t i o n  
on a  r e j e c t e d  c l a i m  a g a i n s t  t h e  s t a t e  i n  d e s i g n a t e d  c o u r t s . 2 6 5  
The d e t e r m i n a t i o n  of t h e  l e g i s l a t u r e  i s  u s u a l l y  f i n a l .  

F i n a l  a c t i o n .  I n  n i n e  s t a t e s  u s i n g  t h i s  method, t h e  board 
i s  g i v e n  a u t h o r i t y  t o  h e a r  and make a f i n a l  d e t e r m i n a t i o n  of t h e  
c l a im.266  T h i s  f i n a l  d e t e r m i n a t i o n  may be u n l i m i t e d  a s  t o  amount 
o r  t h e  d e t e r m i n a t i o n  may be f i n a l  i f  it d o e s  not exceed a c e r t a i n  
amount. I f  t h e  board d e t e r m i n e s  t h a t  t h e  c l a i m a n t  i s  e n t i t l e d  t o  
an amount above t h e  s t a t u t o r y  l i m i t ,  t h e  b o a r d ' s  d e t e r m i n a t i o n  
t h e n  becomes recommendatory t o  t h e  l e g i s l a t u r e . * 6 7  

Awards. I n  s t a t e s  which have a c o n t i n g e n t  a p p r o p r i a t i o n  
f o r  t h e  payment of c l a i m s  a g a i n s t  t h e  s t a t e ,  t h e  c l a im when f i n a l -  
l y  approved by t h e  board may be p a i d  th rough  t h e  r e g u l a r  c h a n n e l s  
w i t h o u t  f u r t h e r  approva l  of t h e  l e g i s l a t u r e  u n t i l  t h e  a p p r o p r i a -  
t i o n  i s  e x h a u s t e d ,  i n  which c a s e  t h e  b o a r d ' s  d e t e r m i n a t i o n  t h e  
becomes recommendatory t o  t h e  n e x t  s e s s i o n  of t h e  l e g i s l a t u r e .  968 
A l s o ,  a recommendation f o r  t h e  payment o f  an award above t h e  s t a t -
u t o r y  l i m i t  may be recommendatory t o  t h e  l e g i s l a t u r e  w h i l e  t h o s e  
awards below t h e  s t a t u t o r y  amount may be p a l d  from t h e  c o n t i n g e n t  
a p p r o p r i a t i o n .  I n  some s t a t e s  t h e  awards a r e  p a i d  o n l y  th rough  an 
a p p r o p r i a t i o n  made by t h e  l e g i s l a t u r e  a f t e r  t h e  c l a i m s  have been 

263. 	 See  n o t e  233, s u p r a .  

264. 	 E.g.,  C.R.S. § 130-10-1 e t  s eq .  (1963 ,  a s  amended 1967) .  See 
Claims  Aga ins t  t h e  S t a t e  F l o r i d a  L e g i s l a t i v e  Counc i l  and 
Refe rence  Bureau,  p .  22 (1957) . 

265. 	 E.g., V t .  S t a t .  Ann. T .  32 5 935 ( 1 9 5 9 ) ;  Rev. Code Wash. 5 
4.92.010 e t  seq. ( 1 9 6 3 ) .  I b i d ,  a t  p .  24. . 

266. 	 See  n o t e  232,  supra. 

267. 	 S e e  n o t e s  232 and 233, s u p r a .  

268. 	S e e  Cla ims  A g a i n s t  t h e  S t a t e  F l o r i d a  L e g i s l a t i v e  Counc i l  
and Refe rence  Bureau, p. 23 (1957) . 



passed upon by the board, in which case t h e  l i a b i l i t y  of t h e  state  
a t t a c h e s  o n l y  when the  l e g i s l a t u r e  approves t h e  claim and an ap-
propriation is made .269 In some s t a t e s  in which t h e  board's de-
t e r m i n a t i o n  i s  f i n a l ,  no appeal  t o  e i t h e r  the courts o r  to the 
legislature is allowed and the d e c l s i o n  of thc board may be en -
fo rced  a s  a judgment a t  law.2'70 

J u d i c i a l  method. Although most s t a t e s  u t i l i z e  t h e i r  c o u r t s  
in varyrGg degrees for suits a g a i n s t  t h e  s t a t e ,  the  j u r i s d i c t i o n  
of the-court is u s u a l l y  limited t o  a s p e c i f i c  category o f  c l a i m s ,  
such a s  a c t i o n s  on c o n t r a c t . 2 7 l  I f  a c t i o n s  are permitted. on 
t o r t s ,  they a r e  usually l i m i t e d  t o  s p e c i f i c  c a u s e s , .  such a s  cases 
arising o u t  of defect.^ in highways or injuries caused by t h e  neg- 
l i g e n t  o p e r a t i o n  of m o t o r  vehic les ,  but general ly  ordinary  t o r t s  
are excluded.272 A s  mentioned above, only 12 s t a t e s  provide for 
recovery i n  t h e i r  r e g u l a r  cou r t s  by a l l  o r  most tort claimants.273 
The r e g u l a r  courts of e i g h t  a d d i t i o n a l  states are open t o  enforce 
the s t a t u t o r y  liability of those states.274 

W i t h  r e spec t  t o  the p o l i t i c a l  s u b d i v i s i o n s  of  t h e  s t a t e s , .  
the regular courts are open to enforce liability caused by n e g l i -

269. 	I b i d .  

270, 	-Ibid. 
271. 	 "Persons having claims on c o n t r a c t .  . ., which have been 

d i sa l lowed ,  n a y  bring a c t i o n  thereon  aga ins t  t h e  s t a t e  and 
p r o s e c u t e  t h e  a c t i o n  t o  final judgment." Ariz .  Rev. S t a t .  
§ 12-821 e t  seq. (1956); Ind.  S t a t .  Ann. 1 4.1501 u urns 
1946) u he s t a t u t e  provides  for suits on claims against t h e  
s t a t e  b u t  covers only contract m a t t e r s . ) ;  La. Rev. S t a t .  § 
13.5101 e t  s e q .  ( ~ u p p .1962, a s  amended 1966) ; Mass. Gen. 
Laws Ann. Ch. 258 9 1  1-4 (1959) h he s t a t u t e  permi t s  t h e  
superior court  t o  hear  ". . . a l l  c la ims  a t  law o r  i n  e q u i t y  . . a g a i n s t  t h e  Commonwealth. However, t h e  t e r m  " a l l  
claims" has been construed n o t  to include t o r t  c la ims.  
Arthur A. Johnson Cor  . v .  Commonwealth, 306 Mass. 347, 28 
N.E.2d 465 (1940): Ne%. R.R. S t a t .  § 24-319 (1943) his 
s t a t u t e  h a s  been i n e e f e c t u a l  a s  f a r  a s  t o r t  claims a re  con-
cerned. Gentry v. S t a t e ,  174 Neb. 515, 118 N.W.2d 643 (1962); 
Va. Code 8 8-752 e t  seq. (1957,  a s  amended 1966) (pursuan t  t o  
this provision, proceedings based on c o n t r a c t s  will lie 
a g a i n s t  t h e  s t a t e  but ac t ions  based on t o r t s  a r e  no t  a u t h o r -
i z e d . ) .  

272. 	 See no tes  200 and 201, supra.  

273, 	See n o t e  230, supra.  

274. 	See note  231, supra .  



gence i n  t h e  performance of p r o p r i e t a r y  f u n c t i o n s .  I n  a d d i t i o n ,  
t h e  c o u r t s  of  1 3  s t a t  en fo r ce  the g e n e r a l  l i a b i l i t y  of t h e i r  
s u b d i v i s i o n s  i n  t o r t D 5 $ 5  Five  a d d i t i o n a l  s t a t e s  en fo r ce  t h e  H a -  
b i l i t y  of  m u n i c i p a l i t i e s  on ly  i n  t h e  r e g u l a r  cou r t s , 276  and t h e  
c o u r t s  of 17 a r e  open t o  en fo r ce  t h e  s p e c i f i c , s t a t u t o r y  l i a b i l i -  
t i e s  o f  subdivis ions .277 

A s t a t e  may consen t  t o  be sued i n  one of two ways: (1) by
g e n e r a l  a c t  which a u t h o r i z e s  s u i t s  i n  c a s e s  f a l l i n g  w i t h i n  a gen-
e r a l  c a t ego ry ,  and ( 2 )  by s p e c i a l  a c t  which a u t h o r i z e s  a d e s i g -
nated  p a r t y  t o  b r i n g  s u i t  on a  p a r t i c u l a r  c la im.  A s  h a s  been 
p r ev ious ly  po in ted  o u t ,  t h e r e  may be c o n s t i t u t i o n a l  p r o v i s i o n s  i n  
t h e  p a r t i c u l a r  s t a t e  which p r o h i b i t  e i t h e r  t h e  s t a t e  from being 
made a defendant  i n  i t s  own cour ts .278 i n  which case t h e  adminis- 
t r a t i v e  o r  l e g i s l a t i v e  method, o r  bo th ,  i s  t h e  only  a l t e r n a t i v e ,  
o r  p r o v i s i o n s  which p r o h i b i t  s p e c i a l  l e g i s l a t i o n  i n  which c a s e  
pe rmi s s ion  t o  sue must be g iven  by g e n e r a l  a c t .  239 

Procedure .  S u i t s  a g a i n s t  t h e  s t a t e  may be brought  i n  one  
of s e v e z a l  c o u r t s  a s  de s iqna t ed  i n  t h e  a c t  which consen t s  t o  s u i t .  
S t a t e s  which have waived f h e i r  immunity u s u a l l y  have g r an t ed  j u r -  
i s d i c t i o n  of c la ims  c a s e s  t o  t r i a l  c o u r t s  a l r e ady  i n  e x i s t e n c e ,  
u s u a l l y  t h e  t r i a l  c o u r t s  of t h e  county o r  d i s t r i c t  where t h e  cause  
of a c t i o n  a ro se .  However, i n  some s t a t e s  s u i t s  a g a i n s t  t h e  s t a t e  
may on ly  be brought  i n  a c o u r t  i n  t h e  county o r  d i s t r i c t  i n  which 
t h e  s t a t e  c a p i t a l  i s  loca ted .280  I n  some s t a t e s  t h e  c o n s t i t u t i o n  
empowers t h e  s t a t e  supreme c o u r t  o r  o t h e r  s t a t e  c o u r t s - w i t h  o r i g -  
i n a l  j u r i s d i c t i o n  of s u i t s  a g a i n s t  t h e  s t a t e .  The conc lus ion  of  
t h e  c o u r t  i s  u s u a l l y  f i n a l  a l though some s t a t e s  d e c l a r e  t h a t  t h e  
d e c i s i o n  of t h e  c o u r t  i s  recommendatory i n  na tu r e  n ly  and must 
be r e p o r t e d  t o  t h e  l e g i s l a t u r e  f o r  f i n a l  ac t ionei8T Also ,  some 
s t a t e s  having a d m i n i s t r a t i v e  boards  o r  commissions r e q u i r e  t h a t  

275. 	 See no t e s  218, 220 and 236 ,  supra. 

27be  	 See  no t e s  219 and 237,  supra .  

277.  	 See no t e s  224, 225, 226, 227 and 238, supra .  

278. 	Ala.  Const .  A r t .  1 S 14;  A r k .  Const .  A r t .  V !i20;  I l l .  Const .  
A r t .  IV § 26; W.Va. Const .  A r t .  V I  1 35. 

279. 	See no te  246. supra .  

280. 	 See Claims Aga ins t  t h e  S t a t e ,  F l o r i d a  L e g i s l a t i v e  Counci l  and 
Reference  Bureau, p.  25 (1957) .  

281, 	E.g., Mass. Gen. Laws Ann. Ch. 258 6 §  1-4 (1959): Idaho const .  
A r t .  V § 10; N.C. Const .  A r t .  I V  § 9. 



the cla im be submitted t o  t h e  board o r  commission before  going t o  
t h e  courts f o r  a hearing.28* 

The procedure i n  c la ims s u i t s  gene ra l ly  i s  t h e  same a s  when 
an i n d i v i d u a l  sues  ano the r  i nd iv idua l ,  inc lud ing  the  method of ap-
p e a l  and t h e  r u l e s  of evidence.  Hovtever, s p e c i a l  rules of proce-
dure  and evidence may be e s t ab l i shed .  

Spec i a l  c la ims  c o u r t .  J u r i s d i c t i o n  of c la ims cases  may be 
vested 'in.a s p e c i a l  court c rea t ed  for t h a t  pur  ose .  Three s t a t e s ,  
I l l i n o i s ,  ygy York, and Michigan have e s t a b l i s  Red a s p e c i a l  c o u r t  
of claims. The composition of t h e  c o u r t  v a r i e s .  I n  New York, 
the  Governor appoin ts  f i v e  f u l l  time judges t o  serve f o r  nine-year
terms,284 and i n  I l l i n o i s ,  t h e  Governor appoints  e t h r e e  judges 
of t h e  court t o  serve a term concurrent  w i t h  h i ~ . ~ $ 5  I n  Michigan, 
t h e  c i r c u i t  judges a l t e r n a t e l y  s i t  on t h e  bench of t h e  cou r t  of 
claims286 

I n  Michigan. t h e  a c t  c r e a t i n g  t h e  c o u r t  of c la ims has been 
construed a s  n o t  waiving t h e  defense  of governmental immunity 
which i s  app l i cab le  u n l e s s  express ly  waived by st t u t e .  I t s  j u r -
i s d i c t i o n  i s  l i m i t e d  t o  c la ims aga ins t  t h e  s t a t e .  987 

The I l l i n o i s  c o u r t  of c la ims has  j u r i s d i c t i o n  over ca ses  
against t h e  s t a t e  involv ing  general  l i a b i l i t y  for t o r t s  'where t h e  
damages claimed do no t  exceed $25,000. I f  t h e  cou r t  determines 
t h a t  t h e  claimant i s  e n t i t l e d  t o  an amount which exceeds $25,000, 
t h e  award i s  recommendatory only and r e q u i r e s  a subsequent appro- 
p r i a t i o n  t h e  l e g i s l a t u r e .  A dec i s ion  of the  cour t '  i s  not ap- 
pea l ab l e .  !&I 

The j u r i s d i c t i o n  of t h e  cou r t  of c la ims  i n  New York i s  very 
broad. The wa ive r  of immunity from l i a b i l i t y  f o r  t o r t s  extends  t o  

282. 	Conn. Gen. S t a t .  8 4-141 ( ~ u p p .1963); Idaho Const. A r t .  4 6 
818, A r t .  5 § 10, Jewet t  v. Williams, 84 Idaho 93, 369 P.2d 
590 (1962) ; Miss. code Ann. § 4387 e t  seq. (1942). 

283. 	See note 235, supra .  

284. 	 N.Y. C t .  C1. Act 8 8 e t  seq. (1963). 

285. 	 Ill. Ann. S t a t .  Ch. 37 5 439.1 e t  seq. ( s m i t h - ~ u r dSupp. 1966). 

286. 	 Mich. S t a t .  Ann. 5 %  27A.6401-A475 (1962).  

287 . 	I b i d .  

288. 	 See note 285, supra .  



t h e  s t a t e ,  i t s  d e p a r t m e n t s  and a g e n c i e s ,  and t h e  c o u n t i e s  and mu-
n i c i p a l i t i e s .  The c o u r t  of c l a i m s  i s  a c o u r t  of r e c o r d  w i t h  ap- 
p e a l  p e r m i t t e d  t o  t h e  a p p e l l a t e  d i v i s i o n  and u l t i m a t e l y  t o  t h e  
c o u r t  of a p p e a l s289 

No a t t e m p t  h a s  been made i n  t h i s  summary t o  d e t a i l  t h e  p ro -  
cedures fo l lowed  b e f o r e  t h e  v a r i o u s  c o u r t  o f  c l a i m s ,  c l a i m s  com-
m i s s i o n s ,  and l e g i s l a t i v e  commit tees .  The p r o c e d u r e s  a r e  v a r i o u s ,  
sometimes s imple  and sometimes complex. I n  g e n e r a l  a r i g i d  com-
p l i a n c e  w i t h  t h e  p r o c e d u r e s  i s  i n s i s t e d ' u p o n .  The t endency  i s  t o  
e s t a b l i s h  a r e g u l a r  sys tem of i n v e s t i g a t i o n  and h e a r i n g  and i n  
a l m o s t  a l l  s t a t e s  which have s t a n d a r d i z e d  p r o c e d u r e s  for p r e s e n -
t a t i o n  of c l a i m s ,  one f e a t u r e  i s  t h e  i m p o s i t i o n  of t ime  limits, 
o f t e n  f a i r l y  s h o r t ,  w i t h i n  which c l a i m s  must be f i l e d  o r  be for-
e v e r  l o s t .  

289. See n o t e  284, supra . ,  1 24. 



CUMENT TRENDS IN SOVEREIGPI IMMUNITY 

Trends Toward Sovereiqn R . s p o n s i b i l i t y  

The bas ic  d o c t r i n e  t h a t  t h e  sovereign cannot be sued o r  
h e l d  liable without i t s  consent  con t inues  t o  be t h e  genera l  r u l e ,  
not the excep-tion. We have seen, however, t h a t  consent h a s  been . 
given i n many cases, and in a variety of forms. Th i s  consent has  
t a k e n  t h e  form of (1) private  laws enacted a s  a mat te r  of legis-
l a t i v e  grace ,  (2)  general o r  l im i t ed  publ ic  l e g i s l a t i o n  c r e a t i n g  
l i a b i l i t y ,  (3) indirect l i a b i l i t y  through such means a s  insurance ,  
(4) liability of governmental u n i t s  under t h e  judge-made doc t r i n e  
concerning p r o p r i e t a r y  o r  m i n i s t e r i a l  f u n c t i o n s ,  and (5) j u d i c i  a1  
abrogation of t h e  doctrine of immunity, i n  whole o r  i n  p a r t ,  by 
various cour t s .  A l l  of t h e s e  forms of assuming r e s p o n s i b i l i t y  for 
governmental t o r t s  combine t o  suppor t  t h e  conclusion of most l e g a l  . 
writers t h a t  the re  i s  a t r end  toward governmental r e s p o n s i b i l i t y  
and away from governmental immunity. 

P r i v a t e  laws.  Several  s t a t e s  have assumed l i a b i l i t y  by 
passing p r i v a t e  l e g i s l a t i o n  compensating i n d i v i d u a l s  having t o r t  
c l a ims -aga ins t  t h e  s t a t e .  Several  s t a t e s  have a l s o  consented t o  
s u i t  by pass ing a spec ia l  a c t  which au tho r i ze s  a des ignated p a r t y  
o r  p a r t i e s  t o  b r ing  s u i t  on a  p a r t i c u l a r  claim. These procedures 
have been f01 lowed i n  co lorado.290 

As h a s  been p rev ious ly  pointed o u t ,  t h e r e  may be c o n s t i t u -
t i o n a l  p rov is ions  i n  the p a r t i c u l a r  s t a t e  which p r o h i b i t  e i t h e r  
t h e  s t a t e  from be ing  made a defendant i n  i t s  own c o u r t s ,  in which 
case the admin i s t r a t i ve  o r  legislative method for the ad jud ica t i on  

290. 	 I n  t h e  1967 Ses s ion ,  Fo r ty - s ix th  Colorado General Assembly,
t h e  general  assembly adopted H.B. No. 1114, which granted 
820,000 t o  a widow f o r  damages sus t a ined  when he r  husband 
was k i l l e d  a s  a resul t  of neg l igen t  r e p a i r s  of a s t a t e  high-
way. The  general assembly a l s o  adopted H.B. No. 1127, which 
granted t o  persons  who sus ta ined  injury by t h e  d i v e r s i o n  of 
Clay Creek f l o o d  water  by Clay Creek Dam i n  June, 1965, t h e  
r i g h t  t o  i n i t i a t e  a c i v i l  action a g a i n s t  t h e  s t a t e  t o  re-
cover damages. I n  t h e  1968 Sess ion ,  the genera l  assembly 
adopted H.B.  No. 1005, which granted to persons i n  Jefferson 
County who sustained proper ty  damage t h e  r i g h t  t o  b r ing  a 
c i v i l  action against t h e  s t a t e  t o  determine t h e  s t a t e ' s  neg-
l i gence .  These a c t i o n s  a r e  t o  be conducted i n  accordance 
with t h e  Colorado Rules of C i v i l  Procedure and t h e  laws of 
t h e  s t a t e  a p p l i c a b l e  t o  a c t i o n s  f o r  damages t o  proper ty .  
The s t a t e  i s  t o  have a l l  r i g h t s  t o  which any o t h e r  defendant 
would be e n t i t l e d .  



of c l a i m s  i s  t h e  only rernedy,291 o r  p r o v i s i o n s  which p r o h i b i t  spe-
c i a l  l e g i s l a t i o n ,  i n  which c a s e  permiss ion  t o  sue  must be g i v e n  by 
g e n e r a l  a c t ,292 

I n  some c a s e s ,  t h e  l e g i s l a t u r e s  c o n s i d e r  t h e  c l a i m s  direc t -
l y .  Nine s t a t e s  have d e l e g a t e d  their a u t h o r i t y  t o  c o n s i d e r  c l a i m s  
t o  an a d m i n i s t r a t i v e  c l a i m s  t r i b u n a l  o r  o f f i c e r  whose de te rmina-  
t i o n  i s  f i n a l .293 'Ten s t a t e s ,  i n c l u d i n g  Colorado,  have adminis-  
t r a t i v e  t r i b u n a l s  o r  l e g i s l a t i v e  committees  whose d e t e r m i n a t i o n s  
a r e  mere ly  recommendatory t o  t h e  l e g i s l a t u r e . 2 9 4  The l e g i s l a t u r e ,  
i f  it approves  t h e  recornmendation of t h e  t r i b u n a l ,  can  t h e n  e i t h e r  
p a s s  an  a p p r o p r i a t i o n  b i l l  f o r  t h e  amount of t h e  c l a i m ,  o r  p a s s  a 
b i l l  a u t h o r i z i n g  t h e  p a r t i c u l a r  c l a iman t  t o  sue  i n  t h e  c o u r t s .  

The e x t e n t  t o  which t h e  s t a t e  l e g i s l a t u r e s  have moved t o -  
ward t h e  assumption of s t a t e  l i a b i l i t y  th rough  s p e c i a l  a c t s  and 
p r i v a t e  b i l l s  h a s  not  been a s c e r t a i n e d ,  a s  it would c a l l  f o r  a 
comple te  survey of t h e  s e s s i o n  laws of each  s t a t e  and i s  beyond 
t h e  scope  of t h i s  study. N e v e r t h e l e s s ,  i t  i s  s u f f i c i e n t  t o  say  
t h a t  t h e  v a r i o u s  s t a t e  l e g i s l a t u r e s  appea r  t o  be u s i n g  t h i s  method 
of  assuming l i a b i l i t y  more t h a n  ever  before. 

P u b l i c  l e q i s l a t i o n  c r e a t i n q  l i a b i l i t y .  Some p u b l i c  l e g i s -  
l a t i o n  p r o v i d e s  f o r  t h e  payment of c l a i m s  w i t h i n  l i m i t e d  a r e a s .  
T h i s  l e g i s l a t i o n ,  w h i c h  p rov ides  an i n r o a d  upon s o v e r e i g n  immun- 
ity by way of s t a t u t o r y  e x c e p t i o n  t o  t h e  immunity r u l e ,  h a s  usu-
a l l y  been of a pieceraeal c h a r a c t e r .  N e v e r t h e l e s s ,  t h i s  p iecemeal  
l e g i s l a t i o n  h a s  accumulated t o  t h e  e x t e n t  t h a t  i t  p r o v i d e s  a sub-
s t a n t i a l  ground f o r  t o r t  l i a b i l i t y .  

The most common t y p e s  of l i m i t e d  l e g i s l a t i o n  a r e  s t a t u t e s  
c r e a t i n g  liability f o r  t h e  n e g l i g e n t  o p e r a t i o n  of motor v e h i c l e s  
and f o r  i n j u r i e s  caused by d e f e c t i v e  s idewalks ,  s t r e e t s ,  e t c .  A 
t o t a l  of 19 s t a t e s ,  i n c l u d i n g  Colorado,  have made themselves  li-
a b l e  f o r  i n j u r i e s  caused by t h e  n e g l i g e n t  o p e r a t i o n  of government-
owned motor  v e h i c l e s . 2 9 5  Twenty s t a t e s  a r e  l i a b l e  f o r  i n j u r i e s  
caused  by t h e  d e f e c t i v e  c o n d i t i o n s  of p u b l i c  highways, b r i d g e s ,  
e t c 296 

__.
291 ,, See n o t e  278. s u p r a .  

292. See note 246, s u p r a ,  

293. See no te  232, s u p r a .  

294. See n o t e  233, supra .  

295. See  no te  200, s u p r a .  

296. S e e  n o t e  201, s u p r a ,  



In 19 s t a t e s ,  inc lud ing  Colorado, municipalities and cou 
t i e s  bath are liable for negligent o p e r a t i o n  of motor.vehicles $9'7 
and i n  f i v e  a d d i t i o n a l  s t a t e s  only m u n i c i p a l i t i e s  are liable.248 
I n  25 s t a t e s  both count ies  and munic ipal i t i es  are l i a b l e  f o r  i n -
juries ar i s ing  from defect ive  streets and s idewalks  299 and i n  s i x  
additional s t a t e s  only municipalities are liable .30d In Colorado, 
the state, by s t a t u t o r y  provision, has  accepted  liability for in-
juries sustained in civil defense a c t i v i t i e s 3 0 1  and for damages 
caused by w i l d  garne.302 

General legislation of a comprehensive nature d e a l i n g  w i t h  
gaverninental t o r t  liabilities and immunities has been enacted  i n  
recent years in several s t a t e s  .303 This legis lat ion undertakes 
government responsibility in most cases.  New York has adopted leg-
i s l a t i o n  which purports t o  make i t  l i a b l e  for s u b s t a n t i a l l y  a l l  of 
its torts.304 Alaska and Hawaii  have sdopted s t a t u t e s  pat terned  
a f t e r  the F e d e r a l  Tort Claims ~ c t.305 Iowa, Nevada, Oregon, Ver-
mont and Washington, in addition t N e w  York, have done away with 
immunity of the state by s t a t u t e .  386 C a l i f o r n i a ,  Michigan and 
Utah have enacted l e g i s l a t i o n  which c o n t i n u e s  t o  make t h e  s t a t e  i m -
mune, except a s  otherwise provided by statute,  and those exceptions 
are very br ad,  which  in ef fec t  makes the s t a t e  l i a b l e  i n  most c i r -
cumstances,307 

297. See note 226, supra. 

298. See note 227, supra. 

299. See note 224, supra. 

300. See note 225, supra. 

301. C , R . S .  Si 24-3-1 (1963) 

303. Calif. Govt .  Code Ann. §§ 810-996.6 (1966); Mich. Stat. Ann. 
gg 691.1401-.1415 (Supp. 1965) ; Minn. S t a t .  Ann. 58 466.01-
.17 (1963); Nev. Rev. S t a t .  5 s  41 .031- ,038  (1965) ; Utah Code 
Ann. § g  63-30-1 t o  63-30-34 (supp. 1965); Wis. S t a t .  Ann. 5 
895.43 ( 1966) . 

304. N.Y. C t .  C1. Act 5 0 (1963). 

305. Alaska Stat. § 09.50.250 e t  seq. (SU p. 1965); Rev. Laws of 
Hawaii, g 2WA-1 et seq. (3upp.19657. 

306. Iowa Code 25A.1 et  seq. (1966);  Nev. Rev. S t a t .  5 41.031 
(1965); Oregon Laws 1967, ch.  627; vt'. Stat .  Ann. T .  12 B 
5601 et seq. (1961,as amended 1963); Rev. Code Wash. B 4. 
92.010 e t  seq. (1963). 

307. See note 194, supra. 



Although t h e s e  s t a t e s  appea r  t o  be few i n  number, i t  i s  
s i g n i f i c a n t  t h a t  t h e  s t a t u t o r y  assumpt ion  of  l i a b i l i t y  by t h e s e  
s t a t e s  h a s  occur red  i n  r e c e n t  y e a r s .  S e v e r a l  s t a t e s  a r e  now i n  
t h e  p r o c e s s  of modi fy ing  t h e i r  s o v e r e i  n  immunity,308 and sev-
e r a l  more a r e  i n  t h e  p r o c e s s  of  s tudy.309 I t  t h u s  a p p e a r s  t h a t  
t h e  t r e n d  toward a s sumpt ion  of r e s p o n s i b i l i t y  by l e g i s l a t i o n  w i l l  
c o n t i n u e ,  whether  i t  b e  i n  a l i m i t e d  form o r  i n  a g e n e r a l  compre- 
h e n s i v e  form. 310 

I n d i r e c t  methods of  c r e a t i n q  l i a b i l i t y .  The most i m p o r t a n t  
i n d i re c t  method by which t o r t  l i a b i l i t y  o f  gove, rnmenta l  u  n i t s  i s  
c r e a ted i s  t h e  u s e  of p u b l i c  l i a b i l i t y  i n s u r a n c  e .  

L e g i s l a t o r s  who a r e  wary of making s t a t e  o r  
l o c a l  u n i t s  l i a b l e  f o r  t o r t s  a r e  i n c r e a s i n g l y  
w i l l i n g  t o  p r o v i d e  f o r  payment o f  premiums f o r  

308. 	 H.B. No. 119,  28 th  L e g i s l a t u r e ,  1st R e g u l a r  S e s s i o n  1967,  
S t a t e  of Ar i zona .  T h i s  i s  one o f  s e v e r a l  comprehensive 
b i l l s  d e a l i n g  with governmenta l  immunity and l i a b i l i t y  which 
has  been i n t r o d u c e d  i n  t h e  Ar izona  L e g i s l a t u r e .  To d a t e ,  
none of t h e s e  bolls have been adop ted .  See  Hink and S c h u t t e r ,  
The Need f o r  a S o l u t i o n  t o  Government T o r t  L i a -  
b i l i t y  i n  A r i z o n a ,  P u b l i c  A f f a i r s  B u l l e t i n ,  A r i z .  S t a t e  Univ . ,  
V 0 l .  5, No, 4 .  

309. 	 E.g., P u b l i c  Laws o f  Maine 1965,  c h .  202, and ch .  425 § 8 - A .  
T h i s  i s  a l e g i s l a t i v e  r e s o l u t i o n  r e q u i r i n g  t h e  A t t o r n e y  Gen- 
e r a l  of Maine t o  conduc t  a  two-year  s t u d y  of  s o v e r e i g n  i m -
muni ty  and t o  r e p o r t  h i s  f i n d i n g s  t o  t h e - l e g i s l a t u r e ;  I t  i s  
-under s tood  by t h i s  wri ter  t h a t  a s t u d y  i s  b e i n g  conducted  i n  
Texas .  

310.  	 F o r  t h e  background s t u d y  and p o l i c y  e v a l u a t i o n s  which unde r -  
l i e  t h e  C a l i f o r n i a  L e g i s l a t i o n ,  s e e  C a l .  Law R e v i s i o n  Commtn, 
Recommendations R e l a t i n g  t o  S o v e r e i g n  Immunity: Number 1 --
T o r t  L i a b i l i t y  o f  P u b l i c  E n t i t i e s  and P u b l i c  Employees, i n  4 
R e p o r t s ,  Recommendations and S t u d i e s  801 ( ~ a l .Law R e v i s i o n  
Comm'n ed. 1963) . For  background i n f o r m a t i o n  on t h e  Utah  
l e g i s l a t i o n ,  s e e  Utah  L e g i s l a t i v e  C o u n c i l ,  Report .  o f  t h e  Gov- 
e r n m e n t a l  Immunity Committee,  ( 1 9 6 4 ) .  See  a l s o  Kentucky Leg- 
i s l a t i v e  Resea rch  Commission, Governmental  Immunity, Resea rch  
R e p o r t  No. 30 ( 1 9 6 5 ) ;  Governmental  Immunity Interim Commis-
sion of  Minnesota ,  Repor t  of t h e  Governmental  Immunity I n -  
terim Commission, (1965) ; S t a t e  L e g i s l a t i v e  Research  Commis- 
s i o n  of  South  Dakota ,  S t a f f  Memorandum: The F e a s i b i l i t y  o f  
A b o l i s h i n g  o r  Modify in  t h e  D o c t r i n e  of  Sove re ign  Immunity 
i n  South  Dakota ,  (19673.  



l i a b i l i t y  i n su rance ,  e i t h e r  insurance  p r o t e c t -  
ing t h e  u n i t s  and waiving immunity t o  t h e  e x t e n t  
of t h e  insurance coverage, o r  insurance  p r o t e c t -  
ing t h e  o f f i c e r s  o r  employees . . . The t y p i c a l  
s t a t u t e  and p o l i c  provide t h a t  t h e  i n s u r e r  may 
not set  up sovereXgn immunity a s  a defense, f o r  
i n  t h e  absence of such prov is ion  some c o u r t s  have 
he ld  t h a t  t h e  insurer i s  no i a b l e  unless t h e  
governmental unit would be. 511 
Some cases have he ld  t h a t  t h e  carrying of l i a b i l i t y  i n s u r -  

ance i s  a l in i i ted  consen t ,  o r  waiver of t h e  immunity, a t  l e a s t  t o  
the extent  of t h e  insurance coverage.312 Other cases have held 
t h a t  t h e  immunity i s  no t  waived by t h e  insurance.313 

Eleven s t a t e s  au tho r i z ing  t h e  p u r c h a s e  of gene ra l  l i a b i l i t y  
insurance, and s i x  s t a t e s  au tho r i z ing  t h e  purchase of only automo-
b i l e  l i a b i l i t y  i n su rance ,  have express prov i s ions  e i t h e r  waiving 
their immunity to t h e  e x t e n t  of t h e  i n s u r a n c e  coverage obtained o r  
denying t h e  defense  of immunity t o  t h e  insurer .314 S i x  o t h e r  
s t a t e s ,  including Colorado,  a r e  a l s o  p e r m i t t e d  t o  purchase e i t h e r  
gene ra l  o r  automobile liability i n su rance ,  but the s t a t u t e s  do no t  
indicate t h a t  t h e  purchase  c o n s t i t u t e s  a waiver  of t h e  defense  of 
sovere ign  immuni ty  .315 I n  25 s t a t e s ,  including Colorado, t h e  po-
l i t i c a l  s u b d i v i s i o n s  of  t h e  s t a t e  a r e  au thor ized  t o  purchase some 
form of l i a b i l i t y  insurance,316 and i n  14 of t he se  s t a t e s  t h e  s t a t -

311. 3 Davis, Adminis t ra t ive  Law § 25-04 (1958). 

Marsh- of Green Bay, 18 Nis.2d 496, 11 W.2d 71 
1962 ; Vendre l l  v .  School Dist., 226 Ore. 263, P.2d 281196111; plowers  v .  Board of Commissioners, 240 I 668, 16 

N.E.2d 224 (1960) ;  Ginter v. Montqomerv County, S.W.2d 
98 ( ~ y .1959) ; Ballew v. C i t y  of Chattanooqa, 20 !nn. 289 
326 S.W. 2d 466 71959) ; Moreno v .  Aldr ich ,  1x3 So 406 (.F1
App. 1959) ; Lynwood v. Deca tu r  P a r k  D i s t r i c t ,  26 . . App. 
2d 431, 168 k.E.2d 185 (1960). 

314. See notes  202 and 203, s u p r a .  

315. See note 204, supra. 

316, See note 228, supra. 



u t e s  i n d i c a t e  t h a t  such pu rchase  c o n s t i t u t e s  a  wa ive r  of immunity 
t o  t h e  e x t e n t  of t h e  coverage .317  I t  a p p e a r s  t h a t  more s t a t e s  a r e  
f o l l o w i n g  t h i s  t r e n d  o r  a t  l e a s t  c o n s i d e r i n g  t h i s  approach.318 

Common law e x c e p t i o n s  t o  immunity. As h a s  been i n d i c a t e d  
b e f o r e ,  one of t h e  c e n t r a l  i d e a s  i n  t h e  law of  sovernmenta l  t o r t  
l i a b i l i t y  i s  t h a t  a  government e n t i t y  i s  l i a b l e - f o r  i t s  t o r t s  i n  
t h e  e x e r c i s e  of p r o p r i e t a r y  b u t  not  governmenta l  f u n c t i o n s  .319 
T h i s  d i s t i n c t i o n  between governmenta l  and p r o p r i e t a r y  f u n c t i o n s  
h a s  been s e v e r e l y  c r i t i c i z e d ,  f o r  it h a s  caused  c o n f u s i o n  n o t  o n l y  
among t h e  v a r i o u s  j u r i s d i c t i o n s  b u t  a lmos t  a lways w i t h i n  each  j u r -  
i s d i c t i o n . 3 2 0  The U n i t e d  S t a t e s  Supreme C o u r t ,  i n  speaking  on  t h e  
d i s t i n c t i o n ,  has  s t a t e d  t h a t  " A  compara t ive  s t u d y  of t h e  c a s e s  i n  
t h e  f o r t y - e i g h t  s t a t e s  w i l l  d i s c l o s e  an  i r r e c o n c i l a b l e  c o n f l i c t .  
More t h a n  t h a t ,  t h e  d e c i s i o n s  i n  each  of t h e  S t a t e s  a r e  disharmo- 
n i o u s  and d i s c l o s e  t h e  i n e v i t a b l e  chaos  when c o u r t s  t r y  t o  app ly  
a r u l e  of  law t h a t  i s  i n h e r e n t l y  u n s 0 u n d . " ~ * 1  

I t  has  been d e c l a r e d  t h a t  governmental  immunity from t o r t  
l i a b i l i t y  i s  s h r i n k i n g  a s  t ime  goes on ,  and t h a t  t h e  tendency  of 
t h e  c o u r t s  i s  t o  r e s t r i c t  t h e  immunity d o c t r i n e ,  t o  c o n s t r u e  it 
s t r i c t l y  a g a i n s t  t h e  governmenta l  e n t i t y ,  and t o  move away from 
t h e  somewhat a r t i f i c i a l  d i s t i n c t i o n  between governmental  and p r o -  
p r i e t a r y  f u n c t i o n s . 3 ~ 2  The c o u r t s  a r e  more i n c l i n e d  t o  f i n d  a  
p a r t i c u l a r  a c t i v i t y  a s  b e i n g  p r o p r i e t a r y  i n  n a t u r e ,  r a t h e r  t h a n  
gove rnmen ta l ,  t h u s  making t h e  e n t i t y  l i a b l e .  T h i s  t r e n d  h a s  f u r -  
t h e r  e roded  t h e  s o v e r e i g n  immunity d o c t r i n e  and w i l l  p robab ly  
c o n t i n u e  t o  do s g .  

J u d i c i a l  a b r o q a t i o n  of t h e  d o c t r i n e ,  

Sove re ign  immunity i n  s t a t e  c o u r t s  i s  on t h e  
r u n .  S t a t e  c o u r t s  a r e  t a k i n g  t h e  o f f e n s i v e  a g a i n s t  
i t .  The development  d u r i n g  t h e  p e r i o d  1957-1965 
i s  deep  and d r a m a t i c .  The movement seems t o  be 

317, S e e  n o t e  229 ,  s u p r a ,  

318. No te ,  Munic ipa l  T o r t  L i a b i l i t y ;  
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319.  S e e  n o t e s  21-35, s u p r a .  
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g a i n i n g  momentum. The states i n  which j u d i c i a l  
a c t i o n  h a s  been  taken t o  abol i sh  l a r g e  chunks o f  
immunity,  a 1though some have  wavered, a r e ,  
c h r o n o l o g i c a l l y ,  F l o r i d a ,  Co lo rado ,  I l l i n o i s ,  N e w  
J e r s e y ,  C a l i f o r n i a ,  Michigan,  Wiscons in ,  Alaska ,  
Minnesota ,  Ar izona ,  Nevada, and Washington. The 
D i s t r i c t  of Columbia h a s  also a b o l i s h e d  t h e  im-
munity.  The action o f  t h e s e  t h i r t e e n  j u r i s d i c -
t i o n s  should  make it  e a s i e r  f o r  o t h e r  s t a t e s  t o  
do t h e  job.  One may c o n f i d e n t l y  e x p e c t  t h a t  
o t h e r s  will f o l l o w ,  The s t a t e  c o u r t s  t h a t  have 
r e c e n t l y  c o n s i d e r e d  o v e r r u l i n g  s o v e r e i g n  immun-
i t y  b u t  have l e f t  t h e  task t o  t h e  l e g i s l a t u r e  
i n c l u d e  U t a h ,  Maine, Oklahoma, Ohio ,  Iowa, and 
N e w  Mexico. The Oregon c o u r t  b r a n d s  immunity a s  
' n o t  d e f e n s i b l e t  b u t  i s  forced t o  bow t o  an e x -
p l i c i  t c o n s t i t u t i o n a l  p r o v i s i o n .  

The s t o r y  of what each  c o u r t  h a s  done i s  
e s p e c i a l l y  i n t e r e s t i n g .  T h e  b a r r i e r s  r e l a t e  t o  
stare decisis, n o t  t o  a b e l i e f  t h a t  t h e  immun-
ity d o c t r i n e  deserves  t o  be c o n t i n u e d .  The 
scope  of  t h e  a b o l i t i o n  v a r i e s  from c o u r t  t o  
c o u r t ,  and so  d o  t h e  remarks abou t  l o c a t i o n  of 
new l imits  on l i a b i l i t y .  323 

These d e c i s i o n s  w i l l  be examined i n  o r d e r  t o  demons t r a t e  t h e  
t r e n d  toward s o v e r e i g n  r e s p o n s i b i l i t y  and t o  unde r s t and  any prob-
lems invo lved  i n  j u d i c i a l  a b r o g a t i o n  of t h e  d o c t r i n e ,  a s  opposed t o  
l e g i s l a t i v e  a b o l i t i o n  o r  m o d i f i c a t i o n .  

J u d i c i a l  Abroqa t ion  o f  Immunity 

Widespread d i s s a t i s f a c t i o n  w i t h  t h e  d o c t r i n e  of immunity 
and j u d i c i a l  i m p a t i e n c e  w i t h  l e g i s l a t i v e  i n a c t i o n  have l e d  many 
courts t o  r e p u d i a t e  the doctrine i n  whole o r  i n  p a r t  ,324 

323. 3 Id. 6 25.01. 
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107 ( 1 9 6 3 ) .  Muskopf v .  C o r n i n q  Hosp. Dist. ,  55 Cal .2d  211,  
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S t a t e  c o u r t  d e c i s i o n s  which a b o l i s h e d  immunity. Chronolog-
i c a l l y ,  t h e  d i r e c t  a t t a c k  upon governmenta l  immunity i t s e l f  began 
i n  1957 with t h e  Supreme c o u r t  of 
v .  Town o f  Cocoa ~ e a c h ,325 The c 
d i c i a r y  had o r i g i n a t e d  t h e  d o c t r i  

F l o  
o u r t  
ne ,  

r i d a  
d e c  

l e g i  

i n  t h e  c a s e  of 
l a r e d  t h a t  s i n c  
s l a t i v e  a c t i o n  

~ a r q r o v e  
e t h e  j u -
was n o t  

n e c e s s a r y  t o  a b o l i s h  i t ,  and h e l d  t h a t  no m u n i c i p a l i t y  shou ld  have  
immunity from t o r t  l i a b i l i t y ,  even i n  i t s  governmenta l  c a p a c i t y .  
However, t h e  o p i n i o n  admonished a g a i n s t  c o n s t r u i n g  t h e  d e c i s i o n  a s  
impos ing  l i a b i l i t y  on m u n i c i p a l i t i e s  i n  e x e r c i s i n g  t h e i r  j u d i c i a l ,  
q u a s i - j u d i c i a l ,  l e g i s l a t i v e ,  o r  q u a s i - l e g i s l a t i v e  f u n c t i o n s .  The 
c o u r t  soon made a j u d i c i a l  r e t r e a t  by h o l d i n g  t h a t  i t  had n o t  
o v e r r u l e d  t o r t  immunity a s  t o  t h e  s t a t e ,  i t s  c o u n t i e s ,  o r  o t h e r  
p o l i t i c a l  e n t i t i e s . 3 2 b  I n  b o t h  of t h e s e  l a t e r  c a s e s  t h e  c o u r t  s a i d  
t h a t  i t  was t h e  j o b  of the l e g i s l a t u r e  t o  a b r o g a t e  immunity a s  t o  
t h e  s t a t e  and i t s  a g e n c i e s .  

A l so  i n  1957 Colorado p e r m i t t e d  an  a c t i o n  a q a i n s t  t h e  S t a t e-
Racing  Commission i n  Co lo rado  Racing Commission v .  Brush Rac in  
A s s o c i a t i o n , 3 2 7  i n  whlch was co ined  t h e  much-quoted p h r a s e ,  "1: 
C o l o r a d o  ' s o v e r e i g n  i m m u n i t y 1  may be a p r o p e r  s u b j e c t  f o r  d i s c u s -
s i o n  by s t u d e n t s  of mythology b u t  f i n d s  no haven o r  r e f u g e  i n  t h i s  
c o u r t . "  La t e r  tke c o u r t  d e c l a r e d :  "The d o c t r i n e  of s o v e r e i  n i m -
mun i ty  i n  Colorado  i s  i n  l imbo,  o n l y  t h e  memory l i n g e r s  on.  11 328 
These  d e c i s i o n s  were b e l i e v e d  by many t o  be a j u d i c i a l  a b r o g a t i o n  
of t h e  d o c t r i n e ,  b u t  t h r e e  y e a r s  L a t e r  t h e  c o u r t  b a c k t r a c k e d  by 
i n v ~ k i n gimmunity with r e s p e c t  t o  gove nmental  f u n c t i o n s  of a coun-
t y ,  m u n i c i p a l i t y  and s c h o o l  d i s t r i c t .  359 

D e t r o i t ,  364 Mich. 231, 111 N.W.2d 1 (1961 
View School  D i s t , ,  264 Minn. 279 ,  118 NOW. 
v .  C l a r k  County,  79  Nev. 253. 382 P.2d 605 
v .  Mularchuk, 33 N . J .  172, 162 A.2d 820 (1 
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The next  case t o  a t  empt j u d i c i a l  abrogation of immunity was 
en Illino5.s case in 1959.350 Thn court prospective1K abolished the 
doctrine as applied to school dis tr ic t8  and stated t a t :  "We 
closed our courtroom doors without legislative h e l p ,  and we can 
likewise open thern."331 A s  t o  whether t h i s  decision will be ap-
p l i e d  t o  o t h e r  governnlental u n i t s  i n  I l l f n o i s ,  t h e  question has not 
expressly been decided, although there are several cases i n  whic 
the court has implied t h a t  it would abolish municipal immunity.3h 

Shortly after the Molitor decision, the Illinois legislature
enacted five statutes r e e m h i n g  eoverefgn immunity for various 
governmental. entities. Apparently, counties are still immune al-
though a statute declaring counties  to be immune was recently de-
clared unconstitutional as violat ing t h e  prohibition against spe-
c i a l  l e c ~ i s l a t . i o n . 3 3 3  

New .Jersey in 1960 took a step forward in discarding the 
last vest iges  of municipal tort immunity by broadening the rule of 
respondeat superior w i t h  respect to agents of municipal corpora-
t ions .  The cou r t  brushed a s i d e  the question of stare decisis and 
the  object ion  t h a t  t h i s  was exclusively a l eg i s la t ive  prerogat ive
by saying t h a t :  N J u d i c i a l  and not legis lat ive  act ion  closed the 
courtroom doors, and the  same hand can, and i n  proper circumstances 
should,  reopen them. "334 Another bite into sovereign immunity w 
t a k e n  i n  New Jersey in McCabe v.  New Jersey Turnpike ~ u t h o r i t ~ , 3 f g  
holding t h e  Turnpike Authority l i a b l e  when snow and ice fell from 
the superstructure of a bridge on plaintiff's ca r .  Also,  liabil-
ity was imposed f o r  wrongdoing by a township "in planning,  con-
structing and m a i n t a i n i n g  the sewer linett in Faqliarone v. Township 
of North ~er~en,336 immune from liability be-but a township was 
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cause35tfe a c t i v i t y  was "governmental"  i n  Kent v.  Hamil ton Town-
s h i p .  

C a l i f o r n i a  was t h e  n e x t  s t a t e  t o  f o l l o w  t h e  t r e n d  of l u d i -
c i a 1  abrogation. I n  M u s k o ~ fv. Corninq H o s p i t a l  ~ i s t r i c t  ,33* 
immunity was a b o l i s h e d  a s  t o  h o s p i t a l  d i s t r i c t s ,  The c o u r t  t r a c e d  
t h e  d o c t r i n e  of immunity and concluded  t h a t  i t  i s  " a n  anachronism 
w i t h o u t  r a t i o n a l  b a s i s  and h a s  s x i s t e d  o n l y  by f o r c e  of i n e r t i a . "  
I n  r e p l y  t o  t h e  object-ion t h a t  i t  was t h e  legislature's d u t y  t o  
a b o l i s h  i t ,  t h e  c o u r t  he ld  t h a t  i t  was a court-made r u l e  i n i t i a l l y  
and i t s  "requiem h a s  l o n g  been foreshadowed ." The C a l i f o r n i a  As-
sembly prompt ly  d e c l a r e d  a moratorium on  t h i s  and o t h e r  c l a i m s  
s i m i l a r l y  s i t u a t e d  so  that t h e  problems c o u l d  be ana lyzed  and 
r e a s o n a b l e  p r o v i s i o n s  made f o r  s u i t s  against t h e  government.  In 
1963 t h e  Assembly, a f t e r  an  e x h a u s t i v e  s t u d y  by t h e  C a l i f o r n i a  Law 
R e v i s i o n  Commission, e n a c t e d  a series of laws which s e t  f o r t h  t h e  
conditions under  which  p u b l i c  e n t i t i e s  and employees a r e  t o  be li-
a b l e  f o r  t h e i r  t o r t s ,  

Michigan f o l l o w e d  s h o r t l y  a f t e r  C a l i f o r n i a  by  h o l d i n g  t h a t  
irnrnunitv a s  t o  all aove rnmen ta l  bodies within t h e  s t a t e  was a b o l -
i s h e d  in t h e  c a s e  o f  W i l l i a m s  v .  C i t y  o f  ~ e t r o i t , 3 3 9  I n  p rospec -
t i v e l y  overrulinq t h e  d o c t r i n e  the  c o u r t  d e c l a r e d :  "From t h i s  
d a t e  forward  t h e - j u d i c i a l  d o c t r i n e  o f  governmenta l  immunity from 
o r d i n a r y  t o r t s  l o n g e r  e x i s t s  i , ~  I n  t h i s  c a s e ,  weno Michigan .  
o v e r r u l e  p r e c e d i n g  court-made l aw t o  t h e  c o n t r a r y .  We e l i m i n a t e  
from t h e  c a s e  l a w  of Michigan an  a n c i e n t  r u l e  i n h e r i t e d  from t h e  
d a y s  o f  a b s o l u t e  monarchy which ha s  been  p r o d u c t i v e  of g r e a t  i n -
j u s t i c e  i n  o u r  c o u r t s .  By so d o i n g ,  we j o i n  a major  t r e n d  i n  
t h i s  c o u n t r y  toward t h e  r i g h t i n g  of a n  age -o ld  wrong."340 Subse-
q u e n t  o p i n i o n s  have made it c l e a r  t h a t  t h e  Wi l l i ams  d e c i s i o n  was 
l i m i t e d  t o  t h e  a b r o g a t i o n  of m u n i c i p a l  immunity o n l y ,  t h e  t o r t  
l i a b i l i t y  of t h e  s t a t e  and o t h e r  s u b d i v i s i o n s  being c o n t r o l l e d  by 
s t a t u t o r y  p r o v i s i o n s .  341 On t h e  b a s i s  of t h e  S a y e r s  d e c i s i o n ,  t h e  
court i n  1965 h e l d  t h a t  t h e  s c h o o l  d i s t r i c t s  were immune from lia-
b i l i t y  and d e c l a r e d  t h a t ,  d e s p i t e  t h e  h o l d i n g  i n  Wil l i ams ,  t h e  
" . . . d o c t r i n e  of governmenta l  immunity i n  t o r t  a c t i o n s  a r i s i n g  from 

337. 82 N.J. Super .  113, 196 A.2d 798 (1964) .  
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the performance of a yovermentaS function i s  s t i l l  wi th  u s e v t 3 4 2  
By l e  islative enactment whictl became e f f e c t i v e  on July 1 ,  1965,
the M?chigan le isl.ature granted immunity t o  t h e  s t a t e ,  i t s  agen-
c i e s  and subdiv9s fons  and enumerated exceptions- t h e r e t o .  

The courts of Wisconsin were next  t o  abol i sh  the doctr ine  
of immunity in Holy-ts, v. City of Mflwaukee.343 After trac ing  t h e  
history o f  the Zctrine of governmental immunity and reviewing 
the authorities, t h e  court held t h a t  ". . . the doctrine o f  gov-
ernmental immunity having been engrafted upon the law of this 
state by judicial d e c i s i o n ,  we deem t h a t  it may be changed or ab-
ragatod by judicial provision." The decision was appl ied t o  t h e  
s ta te ,  i t s  a g e n c i e s  and loca l  p o l i t i c a l  s u b d i v i s i o n s .  A s  t o  t h e  
scope of t h e  change, t h e  cour t  s a i d  t h a t  the d e c i s i o n  Itdoes not 
broaden the government's o b l i g a t i o n  so as t o  make i t  r e s p o n s i b l e
for a l l  harms t o  others; it i s  only a s  t o  those harms which are 
torts t h a t  governmental bodies are t o  be liable by reason of this 
decision'. This decision is not to be i n t e r p r e t e d  as imposing l i a -
bility on a governmental body in the e x e r c i s e  of its legislative 

. or jud ic ia l  or quasi-legislative' or q u a s i - j u d i c i a l  f u n c t i o n s . "  

Su plementing the Holytz case i n  o v e r r u l i n g  sovere ign  i m -
munity, tRe Wisconsin court also holds t h a t  purchase o f  l i a b i l i t y  
insurance constitutes a waiver of immunity. 344 As a result of 
t h e s e  decisions, t h e  leg is lature  has enacted s ta tutory  prov i s ions  
which provide a procedure for the bringing of tort a c t i o n s  and 
limit t h e  amount t h a t  can be recovered. 

The Alaska Supreme Court is tho o n l y  s t a t e  c o u t t  t h a t  has 
been able  to impose sovereign t o r t  l i a b i l i t y  on h i s tor i ca l  grounds, 
a s  d i s t i n g u i s h e d  from p s l i c y  grounds and ah overru l ing  of prece -
dents. Congress i n  1884 enacted  t h a t  the  general laws o f  Oregon 
should govern t h e  district of Alaska ,  and a t  t h a t  time a s t a t u t e  
of 1862 imposed l i a b i l i t y  upon c i t i e s  and other l oca l  units in 
Oregon. The Alaska c o u r t  according1 h e l d :  " A  municipal corpor-
et ion in Alaska does not enjoy immunX ty from tort l i a b i l i t y ,  

* whether the a c t  or omission g i v i n g  rise to the liability is con-
nected with either a governmental or proprietary function."345 

342. Picard v.  Greisinqer, 138 N.W.2d 509 ( ~ i c h .1965) and Myers 
v.  Genesee County, 575 Mich. 1 ,  133 NeW.2d 190 (1965) .  
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The Minnesota  c o u r t  was n e x t  i n  h o l d i n g  t h a t  t h e  defense of 
s o v e r e i g n  immunity was abolished w i t h  r e s p e c t  t o  s choo l  d i s t r i c t s ,  
m u n i c i p a l  c o r p o r a t i o n s  and o t h e r  s u b d i v i s i o n s  of government.346 
The c o u r t  p r o s p e c t i v e l y  o v e r r u l e d  the d o c t r i n e  b u t  added tha t  "... 
we do n o t  s u g g e s t  t h a t  d i s c r e t i o n a r y  a s  d i s t i n g u i s h e d  from minis-
t e r i a l  a c t i v i t i e s ,  o r  j u d i c i a l ,  q u a s i - j u d i c i a l ,  l e g i s l a t i v e ,  o r  
q u a s i - l e g i s l a t i v e  f u n c t i o n s  may n o t  c o n t i n u e  t o  have t h e  b e n e f i t  of 
t h e  r u l e .  Nor i s  i t  o u r  pu rpose  t o  a b o l i s h .  s o v e r e i g n  immunity a s  
t o  t h e  s t a t e  i t s e l f , "  

In a n t i c i p a t i o n  of l e g i s l a t i v e  a c t i o n  subsequent  t o  i t s  de-
c i s i o n ,  t h e  Minnesota  c o u r t  sugges t ed  a number of p r o c e d u r a l  and 
s u b s t a n t i v e  p r o p o s a l s  for t h e  o r d e r l y  p r o c e s s i n g  of  c l a i m s .  Among 
them a re :  " ( 1 )  A r e q u i r e m e n t  f o r  g i v i n  rompt n o t i c e  of t h e  
c la im a f t e r  t h e  o c c u r r e n c e  of t h e  t o r t ,  92P a r e d u c t i o n  i n  t h e  
u s u a l  p e r i o d  of l i m i t a t i o n s ,  ( 3 )  a monetary l i m i t  on t h e  amount o f  
l i a b i l i t y ,  (4)  t h e  e s t a b l i s h m e n t  of a s p e c i a l  c l a i m s  c o u r t  o r  com- 
m i s s i o n ,  o r  p r o v i s i o n  for t r i a l  by t h e  c o u r t  w i t h o u t  a  j u r y ,  and 
(5) t h e  c o n t i n u a t i o n  of  t h e  d e f e n s e  of immunity a s  t o  some o r  a l l  
u n i t s  of government f o r  a limited o r  i n d e f i n i t e  p e r i o d  . I '  347 Act-
i n g  upon t h e  v iews  e x p r e s s e d  by t h e  c o u r t ,  t h e  1963 Minnesota l e g -
i s l a t u r e  enac ted  s t a t u t e s  which, s u b j e c t  t o  c e r t a i n  l i m i t a t i o n s ,  
swept away t h e  d o c t r i n e  a s  a p p l i e d  t o  a l l  p o l i t i c a l  s u b d i v i s i o n s  
and s e t  f o r t h  t h e  p r o c e d u r e  f o r  p r e s e n t i n g  c l a i m s  a g a i n s t  t h e  
l e s s e r  u n i t s  of  government .  

I n  1963 Arizona a b o l i s h e d  t h e  d o c t r i n e  i n  S t o n e  v.  Ar izona  
Hiqhway C o r n r n i s s i o ~ ~ 3 4 8The c o u r t  d e c l a r e d :  "We a r e  of t h e  o p i n -
i o n  t h a t  when t h e  r e a s o n  f o r  a c e r t a i n  r u l e  no l o n g e r  e x i s t s ,  t h e  
r u l e  i t s e l f  should  be abandoned. A f t e r  a  t ho rough  r e -examina t ion  
of t h e  r u l e  of governmenta l  immunity from t o r t  l i a b i l i t y ,  we now 
h o l d  t h a t  i t  must be d i s c a r d e d  a s  a r u l e  of law i 'n  Ar izona  and a l l  
p r i o r  d e c i s i o n s  t o  t h e  c o n t r a r y  a r e  he reby  o v e r r u l e d . "  The c o u r t  
c o n c l u d e d  t h a t  "... t h e  s u b s t a n t i v e  d e f e n s e  of  governmental  immun- 
i t y  i s  now a b o l i s h e d  n o t  o n l y  f o r  t h e  i n s t a n t  c a s e ,  b u t  f o r  a l l  
o t h e r  pending  c a s e s ,  those n o t  y e t  f i l e d  which a r e  n o t  b a r r e d  by 
t h e  s t a t u t e  of l i m i t a t i o n s  and a l l  f u t u r e  c a u s e s  of . a c t i o n . "  349 

I n  1964 Kentucky a b o l i s h e d  t h e  d o c t r i n e  w i t h  r e s p e c t  t o  mu- 
n i c i p a l  c o r p o r a t i o n s  i n  Haney v .  C i t y  of Lex inq ton .350  The c o u r t  

a n e l  v .  Mounds View School  D i s t r i c t  No. 621,  118 N.W.2d 795 
i n n .  1962) .  

348. 	93 Ariz. 384, 381 P.2d 107 (1963). 

350. 	386 S.W.2d 738 en. 1964) ; see a l s o  C i t y  of L o u i s v i l l e  v.  

Chapman,, 413 S.W.2d 74 e en. 1967) .  




d i d  not  cons ide r  t h e  Liability o f  any governmental u n i t  o t h e r  than 
t h a t  of a municipal  co rpo ra t i on  and l t s  agen t s .  The c o u r t  declared 
t h a t  i t s  holding was " . . . app l i c ab l e  no t  on ly  t o  t h i s  case ,  b u t  t o  
a l l  cases which inay have a r i s e n  w i th in  t h e  proper  t ime of  limita-
tion.fl351 

Nevada i n  1963 dec la red  t h a t  county immunity was abo l i shed  
in Rice v. Clark ~ o u n t v . 3 5 2  I n  1965 t h e  l e g i s l a t u r e  enacted laws 
which waived the immunity of t h e  s t a t e  and a l l  p o l i t i c a l  subdivi -  
s i o n s  from l i a b i l i t y .  subsequen t ly  t h e  co855 extended t h e  ho ld ing  
in -
Rice t o  t h e  s t a t e  and a l l  subd iv i s i ons ,  

I n  Washington a s t a t u t e  consen t ing  t o  suits a g a i n s t  t h e  
s t a t e  has  been h e l d  t o  a b o l i s h  immunity of m u n i c i p a l i t i e s .  'Munic-
i p a l  co rpo ra t i ons  en joy  t h e i r  immunity f o r  t o r t s  on ly  i n  so f a r  a s  
t h e y  pa r t ake  of  i h e  state's immunity. They have n o t  sovere igh ty  
of their own, "35 

S t a t e  c o u r t  d e c i  sions which ref used t o  abolish immunity. 
~ l t h o u g h  most l e g a l  s c h o l a r s  have concluded that t h e  t r e n d  i s  to-. 
ward j u d i c i a l  ab roga t i on  of t h e  d o c t r i n e ,  t h e r e  a r e  s e v e r a l  r e c e n t  
s t a t e  c ~ u r tdecisions i n  t h e  va r i ous  s t a t e s  i n  which t h e  courts 
have re fused  t o  abrogate t h e  doctr ine;concluding t h a t  t h i s  i s  
s o l e l y  a l e g i s l a t i v e  fu nc t i on .  

The majority of t h e  Supreme Court i n  Utah h a s  c o n s i s t e n t l y  
fol lowed long-s tanding p receden t s  of ' sovere iqn  immunity and r e f used 
t o  a b o l i s h  the doc t r ine - when i t  examined t he -ques t i on  i n  S t a t e ' o f  
Utah v. ~arker,355and aga in  i n  Campbell v. ~ a c k , 3 5 6  L a t e r  i n  
1964 t h e  Su~remeCourt of Utah cont inued t o  refuse t o  a b o l i s h  t h e  
d o c t r i n e .  d 'ec lar ing  t h a t  "If t h i s  doc t r ine ' ,  so long f i r m l y  em-
bedded i n  t h e  s t r u c t u r e  of o u r  l a w , - i s  t o  be changed, such change 
should come from t h e  r e p o s i t o r y  of t h e  sovere ign  power i t s e l f ,  t h e  
people, speaking through t h e i r  chosen r e p r e s e n t a t i v e s  i n  t h e  l ef -i ~ l a t u r e . ~ ' 3 5 7Subsequent ly  t h e  l e g i s l a t u r e  d i d  enac t  laws waiv  ng
i t s  sovere ign immunity. 

c 

352. 	 79 Nev. 253, 382 P.2d 605 (1963). 

353. 	Walsh v. Clark  County School D i s t r i c t ,  419 P .2d 775 ( ~ e v .  

1966). 


354. 	 Kelso  v. C i t y  of Tacoma, 63 Wash.2d 913, 390 P .2d 2  (1964). 

355. 	13 Utah 2d 65, 368 P.2d 585 (1962). 

356. 	15 Utah 2d 161,  389 P .2d 465 (1964) . 
357.-Hurs t  v. Hiqhway Bept.,  16 Utah 2d 153, 397 P .2d 71 (1964) . 



I n  1961, t h e  Supreme J u d i c i a l  Cour t  of Maine r e f u s e d  t o  
a b o l i s h  t h e  d o c t r i n e ,  d e c l a r i n g  t h a t  whether . .governmental  immunity 
f rom l i a b i l i t y  f o r  t o r t  shou ld  be d i s c a r d e d  d r * * d e s t r o y e d  i s  a p o l -
icy q u e s t i o n  f o r  t h e  L e g i s l a t u r e  and n o t  f o r  t h e  cour t s .358  

Two y e a r s  l a t e r ,  N e w  Mexico a l s o  r e f u s e d  t o  a b o l i s h  t h e  doc-  
t r i n e  i n  Clark v .  Ruidoso-Hondo V a l l e y  ~ o s ~ i t a l . 3 5 9  I n  d i s c u s s i n g  
t h e  c a s e s  i n  which t h e  c o u r t s  have abolished the d o c t r i n e ,  t h e  New 
Mexico c o u r t  s a i d  t h a t  "The b a s i s  of t h e s e  d e c i s i o n s  i s  t h a t  t h e  
d o c t r i n e  of immunity i s  a court-made r u l e  and shou ld ,  t h e r e f o r e ,  
b e  a b r o g a t e d  by t h e  c o u r t s ,  because  t h e  r e a s o n  upon which t h e  en-
t i r e  t h e o r y  was based  i s  e r r o n e o u s .  These same c o u r t s  d e c l i n e d  t o  
f o l l o w  t h e i r  p r e v i o u s  h o l d i n g s ,  and d i s p o s e d  of s t a r e  d e c i s i s  by 
s a y i n g  t h a t  t h e  r u l e  of law should  n o t  b e  fo l lowed which no l o n g e r  
h a s  a v a l i d  b a s i s ;  t h a t  t h e r e f o r e ,  t h e  e n t i r e  q u e s t i o n  should  be 
reexamined .  However, Michigan ,  F l o r i d a ,  Colorado  and Washington 
seem t o .  have had some second t h o u g h t s  on t h e  s u b j e c t ,  t o  t h e  ex-
t e n t  t h a t  t h e y  a p p a r e n t l y  have mod i f i ed  t h e i r  r u l i n g s  i n  subsequen t  
c a s e s ;  i n  C a l i f o r n i a  t h e  l e g i s l a t u r e  suspended t h e  e f f e c t  of t h e  
d e c i s i o n ,  and i n  Illinois t h e  l e g i s l a t u r e  promptly r e i n s t a t e d  t o r t  
immunity a s  t o  c e r t a i n  governmental  s u b d i v i s i o n s .  There  a r e ,  how-
e v e r ,  many o t h e r  j u r i s d i . c t i o n s  which have ,  i n  r e c e n t  y e a r s ,  de-
c l i n e d  t o  o v e r r u l e  t h e i r  p r i o r  d e c i s i o n s ,  and c o n t i n u e  t o  f o l l o w  
t h e  r u l e  of s o v e r e i g n  immunity,  ..." The c o u r t  concluded:  " I f  t h e  
p e o p l e  of t h i s  s t a t e  d e s i r e  any change i n  t h i s  p o l i c y ,  i t  can  b e  
and shou ld  be done t h r o u g h  t h e  l e g i s l a t u r e  and n o t  by j u d i c i a l  f i a t .  
The n o t - t o o - s a t i s f  a c t o r y  e x p e r i e n c e  i n  most of t h o s e  j u r i s d i c t i o n s  
which have  a t tempted  t o  o v e r r u l e  t h e  immunity d o c t r i n e  by c o u r t  de-
c i s i o n  should  make it obv ious  t h a t  l e g i s l a t i v e  a c t i o n  on t h e  sub-  
j e c t  i s  t h e  p r e f e r r e d  s o l u t i o n . " 3 6 0  

I n  1963 t h e  Supreme C o u r t  of M i s s o u r i  was asked t o  f o l l o w  
t h e  c a s e s  from o t h e r  s t a t e s  which a b o l i s h e d  t h e  d o c t r i n e .  The 
c o u r t  r e f u s e d  t o  do so ,  d e c l a r i n g  t h a t :  I1While t h e  complexi ty  o f  
modern government may r e q u i r e  a r e l a x a t i o n  of p r e s e n t  r u l e s  of ab-
s o l u t e  n o n l i a b i l i t y ,  undoub ted ly  t h i s  i s  a m a t t e r  f o r  t h e  l e g i s l a -  
t u r e  t o  p r o v i d e  i n  t h e  i n t e r e s t  of more comple te  j u s t i c e  t o  t h e  
i n d i v i d u a l  b u t  unde r  s t r i c t  r e g u l a t i o n s  and with v e r y  d e f i n i t e  
l i m i t a t i o n s  t o  p r o t e c t  t h e  p u b l i c  i n t e r e s t . " 3 6 1  The c o u r t  con-
c l u d e d  by s a y i n g  t h a t  " . . .whatever  i s  done t o  change t h e  d o c t r i n e  ...shou ld  be done by  t h e  l e g i s l a t u r e  and n o t  by t h e  c o u r t s . "  

358. Nelson  v. Maine Turnp ike  A u t h o r i t y ,  
687 (1961). 157 Me. 174,  170 A.2d 

359. 22 N.M. 9 ,  380 P.2d 168  (1963). 

360. I b i d .  

361. Fet te  v. C i t y  o f  S t .  L o u i s ,  366 S.W.2d 446 ( ~ i s s u o r i  1963) .  



The Supreme Court  of Oklahoma a l s o  refused t o  a b o l i s h  t h e  
doctrine i n  ~hicaqo. Rock I s l a n d  and P a c i f i c  Ra i l road  C o m ~ a n vv. 
Board of County Commissioners of t h e  Countv of ~ t e p h e n s . 3 m  I n  
Boyer v. Iowa Hiqh School  A t h l e t i c  ~ s s o c i a t i o n , ~  t h e  Supreme 
Court of Iowa, a f t e r  c a r e f u l l y  cons ide r inq  t h e  d e c i s i o n s  i n  o t h e r  
s t a t e s  which abolished t h e  d o c t r i n e ,  conciuded t h a t  l e g i s l a t i v e  
a c t i o n  was a b e t t e r  s o l u t i o n  and refused t o  a b o l i s h  the d o c t r i n e .  
The West V i r g i n i a  Supreme Court  of Appeals reached t h e  same con-
c l u s i o n  and s t a t ed  t h a t  !!., . t h i s  Court  should not under take ,  by 
j u d i c i a l  pronouncement, t o  abrogate a l e g a l  p r i n c i p l e  which ha s  
through a long pe r i od  of years been so  b a s i c  i n  t h e  laws. of t h i s  
s t a t e 9 6 4  

I n  Fetzer  v. Minot Park ~ i s t r i c t,365 t h e  Supreme Court  of 
North Dakota dec l a r ed  t h a t :  !'The c o u r t s  cannot  l e g i s l a t e ,  reqard-
less of how much we might desire t o  do so. Our power i s  l i m i i e d  
t o  pa s s ing  on law enacted by the L e g i s l a t u r e ,  and, i f  t h e  Legisla-
t u r e  fails t o  a c t ,  we cannot change the l a w  by j u d i c i a l  dec i s ion . "  
On t h i s  b a s i s  t h e  c o u r t  r e fu sed  t.o a b o l i s h  t h e  d o c t r i n e . ,  I n  Mary- 
l a n d ,  when asked t o  o v e r r u l e  i t s  p r i o r  d e c i s i o n s  and abo l i sh  sov-
ere ign  immunity, t h e  Court of Appeals of Maryland re fused  t o  do s o ,  
say ing  t h a t :  "If the re  i s  t o  be a change, we t h ink  t h e  L e g i s l a t u r e  
should make it ."366 

I n  t h e  New Hampshire case of Goss l e r  v. C i t y  of Manches-
ter,367 the c o u r t  r u l e d  t h a t  any expansion of t h e  scope of munici-
p a l  l i a b i l i t y  i s  a m a t t e r  f o r  l e g i s l a t i v e  r a t h e r  than  j u d i c i a l .  
de te rmina t ion .  I n  r e f u s i n g  t o  abo l i sh  t h e  d o c t r i n e ,  t h e  Supreme 
Court of South Dakota declared t h a t :  " J u d i c i a l  ab roga t ion  i n  i t-
s e l f  would make f o r  u n c e r t a i n t i e s  and would not . . .d iminish  i n -
e q u a l i t i e s ."368 

a 2 9 6 4 7 6 m k l a . 1 9 6 4 ) 
3 .  	 . 
363. 	 256 Iowa 337, 127 N. E.2d 606 (1964). 
364. 	 Cunninqham v. County Court  of Wood County, 148 W.Va. 303, 

134 S.E.2d 725 (1964). 

366. 	 Weisner v.  Board of Education of Montgomery County, 237 ~ d .  
391, 206 A.2d 560 (1965). 



Summary. T h i r t e e n  j u r i s d i c t i o n s  have t a k e n  j u d i c i a l  a c t i o n  
t o  a b o l i s h ,  i n  whole o r  i n  p a r t ,  t h e  d o c t r i n e  of s o v e r e i g n  immun- 
i t y .  The s i g n s  a r e  t h a t  the movement i s  s t i l l  i n  i t s  e a r l y  s t a g e s ,  
t h a t  t h e  momentum for o v e r r u l i n g  i s  s t r o n g ,  and t h a t  o t h e r  s t a t e s  
w i l l  p robab ly  f o l l o w  t h i s  movement. Y e t  d e s p i t e  t h i s  t r e n d  o r  
movement, many j u r i s d i c t i o n s ,  i n  c g n s i d e r i n g  whether  o r  n o t  some 
p o r t i o n  o f  s o v e r e i g n  immunity should  be o v e r r u l e d ,  have d e c i d e d  
t o  l e a v e  t h e  q u e s t i o n  t o  t h e  l e g i s l a t u r e s .  These d e c i s i o n s  were 
u s u a l l y  by d i v i d e d  c o u r t s  and t h i s  d e f e r e n c e  by t h e  j u d i c i a r y  t o  
the l e g i s l a t u r e  should  n o t  be t a k e n  f o r  g r a n t e d  because  s i m i l a r  
i n t i m a t i o n s  by s e v e r a l  c o u r t s ,  when i g n o r e d  r e p e a t e d l y  by t h e  
s t a t e  l e g i s l a t u r e s ,  have f i n a l l y  l e d  t o  t h e  j u d i c i a l  c o n v i c t i o n  
t h a t  t h e  i n i t i a t i v e  had t o  be u n d e r t a k e n  by c o u r t  d s c i s i o n . 3 6 9  

A most s i g n i f i c a n t  f a c t  t h a t  i s  shown by a r ev iew of t h e  
above c a s e s  i s  t h a t  i n  t h e  many o p i n i o n s ,  i n c l u d i n g  c o n c u r r i n g  
and d i s s e n t i n g  o p i n i o n s ,  h a r d l y  a word h a s  been w r i t t e n  i n  f a v o r  
of t h e  d o c t r i n e  i t s e l f .  It a p p e a r s  t h a t  a m a j o r i t y  of t h o s e  who 
have  c o n s i d e r e d  t h e  q u e s t i o n s ,  bo th  t h o s e  who f a v o r  and t h o s e  who 
oppose  j u d i c i a l  a b r o g a t i o n  of  t h e  d o c t r i n e ,  assume t h a t  t h e  doc-
t r i n e  shou ld  be a b o l i s h e d .  The main d e b a t e  i s  a v e r  t h e  q u e s t i o n  
w h e t h e r  j udges  o r  l e g i s l a - t o r s  should  do  t h e  job .  The p o i n t  h a s  
been  summarized by s a y i n g  t h a t  t h e  demise of  t h e  i n c o n s i s t e n c i e s  
and i n j u s t i c e s  of  governmenta l  immunity . i s  now c l e a r l y  ' I .  

f o r e o r d a i n e d .  The r e a l  issue i s  who w i l l  p r e s i d e  a t  t h e  wake --
c o u r t s  o r  l e g i s l a t u r e s /"'To 

369.  	 The l a t e s t  s t a t e  c o u r t  d e c i s i o n  a b r o g a t i n g  t h e  d o c t r i n e  was 
t h e  Supreme C o u r t  o f  Arkansas  i n  t h e  c a s e  of P a r r i s h  v .  C i t y  
of  L i t t l e  Rock, 244 Ark. 1239 (1968). "However, t h e  C o u r t  
f e l t  t h a t  even though i t  might a g r e e  t h a t  t h e  p r e s e n t  r u l e  
of  mun ic ipa l  immunity from t o r t  a c t i o n s  should  be r e p l a c e d  
w i t h  a  s t r i c t e r ,  more comple te  ru le  o f  r e s p o n s i b i l i t y ,  it 
was a m a t t e r  of p u b l i c  p o l i c y  and t h e r e f o r e ,  f o r  c o n s i d e r a -  
t i o n  f o r  t h e  ~ e ~ i s l a t u r e ,  ~ i r k s e y  C i t y  ofn o t  ' t h e  C o u r t .  v. 
F o r t  Smi th ,  227 A r k .  630, 300 S.W.2d 257 ( 1 9 5 7 ) .  The l e g i s -  
l a t u r e ' s  broad i n v e s t i g a t i v e  powers t o  d e t e r m i n e  f a c t s  and 
its g r e a t e r  f l e x i b i l i t y  i n  d e a l i n g  w i t h  complex problems i n -  
d i c a t e  a p r e f e r e n c e  for a s o l u t i o n  by s t a t u t o r y  a c t i o n .  
D e s p i t e  t h e  C o u r t ' s  i n v i t a t i o n  f o r  l e g i s l a t i v e  a c t i o n  t e n  
y e a r s  ago t h e r e  h a s  q u i t e  u n d e r s t a n d a b l y  been no cornprehen-
s i v e  l e g i s l a t i v e  s o l u t i o n ,  o r  a c t i o n  on t h i s  t roub le some  
ques t i .on  . . . C o n s i d e r a t i o n s  of p u b l i c  p o l i c y  a r e  n o t  and 
n e v e r  have been f o r  d e t e r m i n a t i o n  by t h e  L e g i s l a t u r e  a l o n e .  
Especially i s  this so  when t h e  i n d i v i d u a l ' s  r i g h t s  a r e  p u t  
i n  q u e s t i o n  by g o v e r n n ~ e n t a l  a c t i v i t y  a s  h e r e .  We a r e  now o f  
t h e  o p i n i o n  t h a t  r e - e x a m i n a t i o n  of t h e  p r i n c i p l e  of govern-
m e n t a l  immunity from tort a c t i o n  i s  t h e  d u t y  of t h i s  C o u r t  
and should  be u n d e r t a k e n  a t  t h i s  t ime."  I d ,  a t  1242. 



LEGISLATIVE APPROACHES TO CHANGING THE DOCTRINE 


Apparently no s t a t e  l e g i s l a t u r e  ha s  ac ted  t o  change t h e  
g e n e r a l  r u l e  of sovere ign  immunity excep t  a f t e r  a s t a t e  c o u r t  h a s  
done so. A l l  s t a t e s  have responded t o  j u d i c i a l  abrogat ion of  t h e  
d o c t r i n e ,  wi th  the excep t i on  of Ar izona,  i n  one s t a t u t o r y  form o r  
ano ther .  For t h o s e  s t a t e  l e g i s l a t u r e s ,  such a s  the Colorado Gen- 
e r a l  Assembly, which are  cons ide r ing  a change in t h e  d o c t r i n e ,  
wi thou t  being faced w i th  a c o u r t  r u l i n g  abo l i sh ing  t h e  common law 
rule of immunity, seven a l t e r n a t i v e  approaches a r e  a v a i l a b l e .  
These seven approaches a r e  l i s t e d  below. 

1. 	 Take no l e g i s l a t i v e  a c t i o n ;  

2. 	 Ena'ct t h e  immunity r u l e  a s  app l i ed  t o  
a l l  governmental e n t i t i e s ,  whether en-
gaged i n  governmental o r  p r o p r i e t a r y
f u n c t i o n s ; 

3. 	 Enact l e g i s l a t i o n  which waives a l l  i m -
munity of governmental e n t i t i e s  and . 
d e c l a r e s  t h a t  l i a b i l i t y  shall be de-
termined a s  i f  t h e  e n t i t y  were a p r i -
vate  person; 

4. 	 Provide for t h e  purchase  of l i a b i l i t y
i n s u r a n c e  by a l l  governmental e n t i t i e s  
and waive t h e  immunity up t o  t h e  e x - '  
t e n t  of  t h e  coverage so ob t a ined ;  

5. 	 Enact l e g i s l a t i o n  which r e a f f i r m s  t h e  
immunity rule i n  gene ra l  and s e t s  o u t  
excep t i ons  where t h e  e n t i t i e s  a r e  t o  
be l i a b l e ;  

6. 	 - Enact  l e g i s l a t i o n  which waives t h e  
immunity of certain e n t i t i e s ,  r e t a i n -  
ing immunity f o r  t h e  remainder;  o r  

7. 	Adopt t h e  approach wherein t h e  s p e c i f i c  
l i a b i l i t i e s  and immunit ies  of  a l l  gov-
ernmenta l  e n t i t i e s  a re  set o u t  in t h e  
l e g i s l a t i o n .  

r .  . ' 

370. Van Als tyne ,  The Decl ine  of Governmental Immunity, S t a t e  Gov-
ernment,  36 (Winter  1966). I n  a d d i t i o n  t o  t h e  ca se s  cited 
above which refused t o  abroga te  t h e  d o c t r i n e ,  leaving such 
a c t i o n  t o  t h e  L e g i s l a t u r e s ,  see  Maffei  v .  Incorp .  Town o f  
Kemmerer , 80 Wyo. 33, 338 P .2d 808 ( 1959); Parker v. City of 
kutchinson,  196 Kan. 148, 410 P.2d 347 (1966). 



These  seven  approaches  are evaluated h e r e  f o r  t h e  pu rpose  
of d e m o n s t r a t i n g  t h e  a d v a n t a g e s  and d i s a d v a n t a g e s  of each approach
and t h e  e x p e r i e n c e  i n  t h e  v a r i o u s  s t a t e s  unde r  each of t h e  d i f f e r -  
ent approaches .  

1. 	 Take no l e q i s l a t i v e  a c t i o n  and w a i t  f o r  abo l i shmen t  of immun- 
l t v  by d e c i s i o n  of  t h e  Supreme C o u r t .  

Immunity i n  g e n e r a l  h a s  been a b o l i s h e d  by j u d i c i a l  d e c i s i o n  
i n  C a l i f o r n i a ,  Ar i zona ,  I l l i n o i s ,  Michigan and Wisconsin,  and t o  a 
l imi ted  e x t e n t  i n  F l o r i d a ,  New J e r s e y ,  Minnesota ,  Kentucky,  N e -
vada, and ~ a s h i n ~ t o n . 3 7 1I n  d i s r e g a r d i n g  t h e  s o v e r e i g n  immunity 
r u l e ,  which t h e y  regard  a s  u n j u s t  and outmoded, t h e s e  c o u r t s  ap-  
pear t o  be  mot iva t ed  by a desire t o  p r o v i d e  j u s t  recompense f o r  
t h o s e  i n j u r e d  by government.  They have u s u a l l y  j u s t i f i e d  j u d i c i a l  
a b r o g a t i o n  of t h e  r u l e  on t h e  ground t h a t  it was o r i g i n a l l y  j u d i -  
c i a l l y  c r e a t e d  and s i n c e  "We c l o s e d  o u r  courtroom d o o r s  w i t h o u t  
l e g i s l a t i v e  h e l p ,  . . . we can  l i k e w i s e  open thern.1'372 

These c o u r t s  have d e c l i n e d  t o  f o l l o w  t h e i r  p r e v i o u s  h o l d -  
i n g s  t h a t ,  because  t h e  immunity r u l e  h a s  e x i s t e d  f o r  such  a l o n g  
p e r i o d  of  t i m e ,  o n l y  t h e  l e g i s l a t u r e  can  now change i t .  They have 
d i s p o s e d  of s t a r e  d e c i s i s  by saying t h a t  the r u l e  of law should  
n o t  be fo l lowed  when it no l o n g e r  h a s  a v a l i d  b a s i s .  Some f e e l  
t h a t  t h i s  i s  t h e  b e s t  method o f  change,  b e l i e v i n g  t h a t  s i n c e  t h e  
d o c t r i n e  was o r i g i n a l l y  court-made i t  should  now be a b o l i s h e d  .by 
t h e  c o u r t s  .373 

371 .  	 See n o t e  324, s u p r a .  

372.  	 Molitor v .  Kaneland Community U n i t  D i s t .  No. 302, 18 I11 .2d  
11, 163 N.E.2d 89 ( 1 9 5 9 ) .  

373. 	 A r e a d i n g  of  t h e  o p i n i o n s  i n  t h e  v a r i o u s  c a s e s  a b o l i s h i n g  
immunity s u g g e s t s  t h e  c o n c l u s i o n  t h a t  t h e  c o u r t s ,  aware of 
t h e i r  r e s p o n s i b i l i t y  f o r  hav ing  o r i g i n a l l y  c r e a t e d  t h e  r u l e ,  
a r e  a t t e m p t i n g  t o  r e c t i f y  t h e i r  e r r o r ,  b u t  a t  t h e  same t i m e  
a r e  a t t e m p t i n s  t o  f o r c e  i e q i s l a t u r e s  i n t o  a c t i o n  f i x i n g  gov- 
e rnmenta l '  r e s p o n s i b i l i t y .  - . ~ i l l i a m sv.  C i t y  of ~ e t r o i t ;  364 
Mich. 231. 111 N.W.2d 1. 11 (1961). Government l i a b i l i t y ,  - .  

t h e y  a s s e r t ,  i s  t h e  modern t r e n d .  The m a j o r i t y  of  s t a t e  
c o u r t s ,  however, h o l d i n g  t h a t  t h e  immunity q u e s t i o n  i s  a  p o l -  
i c y  m a t t e r  t o  be r e s o l v e d  by t h e  l e g i s l a t u r e ,  do n o t  a c c e p t  
t h i s  view. See Annot.  60 A.L.R.2d 1198,  1199-2200 (1958) .  
A game of q u a s i - l e g a l  b a s k e t b a l l  c o u l d  exist, wherein the 
c o u r t s ,  hoping f o r  l e g i s l a t i v e  a c t i o n  d e f i n i n g  governmenta l  
r e s p o n s i b i l i t y ,  a r e  r e l u c t a n t  t o  a c t ,  w h i l e  members of  t h e  
l e g i s l a t u r e ,  f e e l i n g  t h a t  s i n c e  t h e  r u l e  was j u d i c i a l l y  
c r e a t e d  t h e  j u d i c i a r y  should  assume t h e  r e s p o n s i b i l i t y  i n  
modi fy ing  i t ,  w i t h  r e s p o n s i b i l i t y  b e i n g  t o s s e d  back and f o r t h  
between judges  and l e g i s l a t o r s ,  w i t h  no v i s i b l e  e f f o r t  on  t h e  
p a r t  o f  e i t he r  t o  secure a d e c i s i v e  r e s u l t .  



Critics of t h e  d e c i s i o n s  abrogat ing immunity contend t h a t  
such d e c i s i o n s  v i o l a t e  t h e  separation of powers prLnciple by 

"""=7 i n g  the legislaturers prerogative t o  determine pub l i c  p o l i -  
cy.3 4 Fur the r ,  j u d i c i a l  abrogat ion appears t o  be a slow and t o r -  
tuous process, and not nearly a s  s a t i s f a c t o r y  a method of so lv ing
t h e  immunity problem a s  l e g i s l a t i v e  enactment of a c a r e f u l l y  drawn 
ggvernmental respons ib i l i ty  s t a t u t e  .375 Indeed,  i n  almost every 
instance where immunity h a s  been j u d i c i a l l y  abol ished,  t h e  s i t u -  
a t i o n  has been s a t i s f a c t o r i l y  r e s o l v e d  only through subsequent 
l e g i s l a t i v e  a c t i o n  defining governmental r e s p o n s i b i l i t y ,  such ac-
t i o n  being necessary t o  safeguard t h e  i n t e r e s t s  of  both govern-
ment and t h e  injured i nd iv idua l  .376 I n  add i t i on ,  some cou r t s  have 

374. 	 See t h e  d i s s e n t i n g  o p i n i o n s  i n  Haney v. C i t v  of Lexinqton,  
386 S.W.2d 738, 743 (KY. 1964) and P a r r i s h  v. C i t y  of L i t -
tle Rock, 244 A r k .  1258, 1268 [ 1968) . 

375. 	 It i s  even conceded by c o u r t s  abo l i sh ing  immunity t h a t  t h e  
l e g i s l a t u r e  i s  t h e  l o g i c a l  agency to accomplish a b o l i t i o n ,  
s i nce  it alone i s  i n  a position t o  supply  t h e  necessary 
c o r r e c t i v e  l e g i s l a t i o n .  The l e g i s l a t u r e  i s  a l s o  i n  a pos i -
tion t o  declare a l o g i c a l  and c o n s i s t e n t  philosophy re-
spec t ing  t h e  l i a b i l i t y  of a l l  governmental u n i t s .  J u d i c i a l  

.,agencies, 	because of t he  na ture  of t h e i r  r o l e ,  cannot s a t -  
i s f a c t o r i l y  d o  t h i s .  F o r  i n s t a n c e ,  some c o u r t s  make t h e i r  
r u l i n g s  a p p l i c a b l e  only t o  t h e  governmental u n i t  involved 
i n  t h e  instant case ,  whereas o t h e r  c o u r t s  render  broad r u l -  
i n g s  a f f e c t i n g  a l l  u n i t s .  Occasional ly ,  r u l i n g s  are so 
vague and confused t h a t  subsequent r u l i n g s  a r e  necessary t o  
c l a r i f y  t h e  j u d i c i a l  pos i t i on .  Sometimes, i n  view of the 
s t a t e - l o c a l  legal relationship, d e c i s i o n s  a r e  i l l o g i c a l  and 
inconsistent. For i n s t ance ,  c o u r t s  of Michigan, Kentucky, 
and F lo r ida  hold m u n i c i p a l i t i e s  l i a b l e ,  but  not  t h e  s t a t e  
and coun t i e s ;  and t h e  Minnesota Supreme Court holds  a l l  lo-
c a l  units l i a b l e ,  but  not t h e i r  pa ren t ,  t h e  s t a t e .  I n  con-
trast, i n  t h e  s t a t e s  of New York and Washington, where t h e  
l e g i s l a t u r e  has  waived t h e  staters sovereign immunity, t h e  
s t a t e  and l o c a l  units alike a r e  h e l d  accountable.  

376. 	 S ince  j u d i c i a l  abrogat ion,  some s t a t e  l e g i s l a t u r e s ,  such a s  
t h a t  of Illinois, have r e s to red  cons iderab le  immunity f o r  
l o c a l  governmental entities. L e g i s l a t i v e  r e s t o r a t i o n  of i m -
munity may suggest  t h a t  t h e  l e g i s l a t u r e  f avo r s  it a s  publ ic
po l icy .  On t h e  o t h e r  hand, through abrogat ion of t h e  r u l e  
of l o c a l  immunity, t h e  c o u r t s  are a t  l e a s t  p lac ing  t h e  d u t y
of determining governmental r e s p o n s i b i l i t y  on t h e  l e g i s l a -  
ture. 



-- -- 

m o d i f i e d  o r  r eceded  from t h e i r  o r i g i n a l  r u l i n g s  a b r o g a t i n g  immun- 
ity.377 

I n  I l l i n o i s ,  t h e  l e g i s l a t u r e  prompt ly  r e i n s t a t e d  t o r t  i m -
muni ty  a s  to c e r t a i n  sove rnmen ta l  u n i t s  a f t e r  t h e  d e c i s i o n  i n  
~ o l i t o rv .  U n i t  Dist . No, I n  Michigan ,Kaneland ~ 6 r n m u n i . t ~  302.378 
a f t e r  a d e c i s i o n  a b o l i s h i n g  immunity,a-19 t h e  l e g i s l a t u r e  i n  1965 
e n a c t e d  l e g i s l a t i o n  which g r a n t e d  immunity t o  t h e  s t a t e ,  i t s  
a g e n c i e s  and s u b d i v i s i o n s  and enumerated e x c e p t i o n s  t h e r e t o  .3*0 
I n  t h e  wake of a  d e c i s i o n  i n  Wisconsin which a b o l i s h e d  immunity,381 
t h e  l e g i s l a t u r e  q u i c k l y  e n a c t e d  l e g i s l a t i o n  which p rov ided  a p r o -

377. 	T h i s  i s  p a r t i c u l a r l y  t r u e  i n  t h e  Michigan c a s e  of Wi l l i ams  
v .  C i t y  of  D e t r o i t ,  364 Mich. 231 ,  11.1 N.W.2d 1 (1'961).1-
though one j u s t i c e  d i d  n o t e  t h a t  t h e  d e c i s i o n  a p p l i e d  t o  mu-
n i c i p a l i t i e s  o n l y ,  i t  was c e r t a i n l y  n o t  a p p a r e n t mfrom t h e  
major o p i n i o n ,  Subsequen t  d e c i s i o n s .  however. made i t  c l e a r  
t h a t  ~ i i l i a m sa b r o g a t e d  mun ic ipa l  immunity o n i y .  S e e  Sa e r s  
v .  School  D i s t .  No. 1, 366 Mich. 217 ,  114N.W.2d 191  (.& 
McDowell v .  S t a t e  Hiqhway Comm'n, 365 Mich. 268, 112  N.W.2d 
4 9 1  ( 1 9 6 1 ) .  See n o t e s  339 t o  342. s u p r a .  and r e l a t e d  d i s -  

n t e x t .  See a l s o  c o l o r a d o  c acing Comm'n v .  Brush 
s o c i a t i o n ,  136 Colo.  279 ,  316 F.2d 582 (1957)  ( c o u r t  
and L i b e r  v .  F l o r .  143 Colo .  205. 353 P .2d  590 

ou& r e t r e a t e d )  ; ~ a r ~ r o v e  ~ o w n ' o f  Cocoa Beach, v .  
130 la. 1957) ( c o u r t  adop ted )  . and K a u l a k i s  v.  

378. 	 See n o t e  372, s u p r a .  Immedia te ly  f o l l o w i n g  j u d i c i a l  abroga-  
tion, t h e  I l l i n o i s  G e n e r a l  Assembly e n a c t e d  a s e r i e s  of  a c t s  
g r a n t i n g  immunity t o  a number o f  l o c a l  governmental  u n i t s .  
T h e  I l l i n o i s  Supreme Court, however,  vo ided  one of t h e  a c t s  
g r a n t i n g  immunity t o  such  d i s t r i c t s ,  because  i t  v i o l a t e d  
A r t i c l e  I V  5 22, of  t h e  I l l i n o i s  C o n s t i t u t i o n  which f o r b i d s  
s p e c i a l  l e g i s l a t i o n  g r a n t i n g  immunity t o  any c o r p o r a t i o n .  
See Harvey v .  Clyde  P a r k  D i s t . ,  32 I11 .2d  60, 203 N.E.2d 573. 
( 1 9 6 5 ) .  Fo l lowing  t h i s  d e c i s i o n ,  t h e  l e g i s l a t u r e  r e p e a l e d  
t h e  p r e v i o u s  a c t s  and e n a c t e d  t h e  Loca l  Governmental  and 
Governmental  Employees T o r t  Immunity A c t ,  approved August 13, 
1965 ( ~ o u s eBi l l .  No. 1863) . T h i s  A c t ,  which g r a n t s  l i m i t e d  
immunity t o  a l l  l o c a l  governmenta l  u n i t s  e l i m i n a t e s  t h e  ob-
j e c t i o n  r a i s e d  by t h e  Harvey c a s e .  See a l s o  n o t e s  330-334, 
s u p r a ,  and r e l a t e d  d i s c u s s i o n  i n  t e x t .  

379. 	 Wi l l i ams  v. C i t y  of  D e t r o i t ,  364 Mich.  231, 111 N.W.2d 1 
11961). 

380. 	 Mich. P u b l i c  A c t s  170  ( 1 9 6 4 ) ,  Mich. S t a t .  Ann. § B  3.996 (107) 
( s u p p .  1965) .  

381. 	 H o l y t z  v. City of Milwaukee, 17 Wis.2d 26 ,  115 N.W.2d 618 
(1962). 



cedure f o r  claims and limited t h e  amount of recovery.382 Minne-
sota  restored school  district and d r a i n a  e d i s t r i c t  immunity f o r  
a five-year period ending  January, 1968.983 

As a r e s u l t  of c o u r t  a c t i o n  i n  ~ a l i f o s n i a , ~ 8 ~  s t a t e  wast h e  
deluged w i t h  s u i t s .  I n  t h e  f a c e  of such an increase i n  c la ims ,  
the C a l i f o r n i a  legislature i n  1961 passed l e g i s l a t i o n  r e q u i r i n g  a 
two-year moratorium on clai.ms.385 A f t e r  a two-year moratorium 
study pe r iod ,  t h e  California l e g i s l a t u r e  i n  1963 enacted l e g i s l a -
tion by which sovereign immunity was re-established and excep t ions  
made t h e r e t o ,386 

In Arizona, a similar increase i n  c l a i m s  was experienced.  
A survey, complete through August 1 1965, reveals t h a t ,  s i nce  t h e  
court d e c i s i o n  abolishing immunity,387 49 lawsuits were f i l e d  
agaf n s t  t h e  s t a t e  and its entities asking for more than $9,177,000. 
There was much d i s p l e a s u r e  w i t h  the decision but  l e g i s l a t i v e  ac-
tion h a s  not followed t o  c o r r e c t  the situatfon.388 

These legislative reactions t o  j u d i c i a l  d e c i s i o n s  which 
abo l i shed  t h e  immunity r u l e  serve t o  focus a t t e n t i o n  upon t h e  need 
f o r  legislative development of app rop r i a t e  procedures f o r  process-  
ing l i a b i l i t y  claims and suits e f f i c i e n t l y  and for funding the l i a -
b i l i t i e s  without undue s t r a i n  upon governmental f i s c a l  resources .  
Noteworthy i n  this connect ion also i s  t h e  fact that i n  some s t a t e s  

382. 	Wis. S t a t ,  Ann. § 835.43 (1965). 

383. 	 Minn. S t a t .  Ann. 5 5  466.12 and 466.13 (1963). 

384. 	 Muskopf v.  Cornins  H o s p i t a l  D i s t r i c t ,  55 Cal.2d 211, 359 P .  
26 457 (1961), 

385. 	Calif. Session Laws, ch. 1404 (1961).  

386. 	Calif. Session Laws, ch. 1681 et seq. (1963).  

387. 	 Stone v.  Arizona Hiqhwav Commission, 93 Ar iz .  384, 381 P .2d 
107 (1963). 

388. 	Heinz  R. Hink 8 David C. S c h u t t e r ,  "The Need f o r  a Legis la -
t i v e  S o l u t i o n  t o  Government T o r t  L i a b i l i t y  i n  Arizona", Vol. 
5, No. 4, Public Affairs Bulletin p .  2,  Bureau of Govern-
ment Research, Ariz. State Univ .  11966) . The Kentucky Leg-
i s l a t u r e  a l s o  h a s  not taken act.ion t o  define government-

responsibility, although t h e  d e c i s i o n  i n  Haney v. C i t y  of 
Lexinqton, 386 S.W.2d 738 ( ~ y .1964) d i d  cause t h e  l e g i s l a -
ture t o  au tho r i ze  a study of t h e  immunity r u l e .  . S e e  Ky. 
Legislative Research om mission, ~ o v e r n m e n t a l~mmunity,R e -
search Report No. 30 (1965). 



mandates  t o  a b r o g a t e  have been d e l a y e d  f o r  a  p e r i o d  t o  a l l o w  en -  
ac tmen t  of l e g i s l a t i o n  p r o v i d i n g  t h e  n e c e s s a r y  a r r angemen t s  f o r  
governmenta l  r e s p o n s i b i l i t y .  The Minnesota  Supreme C o u r t  sug-  
g e s t e d  g u i d e l i n e s  f o r  l e g i s l a t i v e  a c t i o n  and d e l a y e d  o p e r a t i o n  of 
i t s  mandate u n t i l  t h e  end of t h e  n e x t  l e q i s l a t i v e  s e s s i 0 n . ~ * 9  
A l l  t h i s  e x p e r i e n c e  w i t h  j u d i c i a l  a b r o g a t i o n  of immunity may w e l l  
c o n f i r m  t h e  v a l i d i t y  o f  one w r i t e r ' s  o b s e r v a t i o n  t h a t  a d e q u a t eI' 

r e f o r m a t i o n  can be achieved o n l y  by l e g i s l a t i o n . " 3 9 0  However, 
a l t h o u g h  g e n e r a l  agreement  e x i s t s  t h a t  t h e  immunity problem c a n  
most  s a t i s f a c t o r i l y  be r e s o l v e d  by l e g i s l a t i v e  a c t i o n ,  most s t a t e  
l e g i s l a t u r e s  have n e g l e c t e d  t o  a c t .  A s  one d i s s e n t i n g  Iowa Jus -  
t i c e  h a s  obse rved ,  when the m a t t e r  o f  modi fy ing  immunity i s  l e f t  
t o  t h e  l e g i s l a t u r e ,  n o t h i n g  happens .391 Are c o u r t s  t h e r e f o r e  
j u s t i f i e d  i n  o v e r r u l i n g  t h e  d o c t r i n e  a s  a means of  f o r c i n g  l e g i s -  
l a t i v e  a c t i o n ?  J u d i c i a l  a b r o g a t i o n ,  i t  must be a d m i t t e d ,  h a s  
u s u a l l y  produced s u b s e q u e n t  l e g i s l a t i v e  a c t i o n .  

389. 	 S p a n e l  v ,  Mounds V i e w  Schoo l  D i s t .  No, 621,  264 Minn. 279, 
292-94, 118 N.W.2d 795, 803-4 (1962)  . 

390. 	 Smi th ,  Munic ipa l  T o r t  L i a b i l i t y ,  48 Mich. L .  Rev. 41, 56  
(1959). " S t a t e  l e g i s l a t u r e s ,  which a l o n e  can  e f f e c t i v e l y  
s o l v e  t h e  problem of governmenta l  r e s p o n s i b i l i t y ,  have ne-
g l e c t e d  t h e i r  o b l i g a t i o n  t o  a c t ;  and some c o u r t s  by abroga-  
t i o n  have f o r c e d  them t o  f a c e  t h e  problem. I n  t h i s  r e s p e c t  
t h e  p r i n c i p a l  c o n t r i b u t i o n  of t h e  j u d i c i a l  a b r o g a t i o n  move- 
ment w i l l  v e r y  l i k e l y  be  its i n f l u e n c e  on l e g i s l a t i v e  con-
s i d e r a t i o n  of  t h e  problem. Such c o n s i d e r a t i o n  i s  n e c e s s a r y ;  
l e g i s l a t i v e  h e l p  i s  needed t o  f i x  t h e  l e g a l  r e s p o n s i b i l i t y  
o f  t h e  v a r i o u s  governmenta l  u n i t s  w i t h  due  r e g a r d  f o r  t h e  
p o s i t i o n  t h e y  occupy i n  t h e  t o t a l  governmenta l  s t r u c t u r e .  
I n  o v e r t u r n i n g  immunity,  t h e  c o u r t s  seem c l e a r l y  t o  be de-
t e r m i n i n g  p u b l i c  p o l i c y ,  u s u a l l y  t h e  s o l e  p r e r o g a t i v e  o f  
t h e  l e g i s l a t u r e .  But t h e  l e g i s l a t u r e  h a s  t h e  l a s t  word: i t  
a l o n e  can  v e s t  o r  d i v e s t  t h e  c o u r t s  w i t h  j u r i s d i c t i o n  t o  
h e a r  t o r t  s u i t s  a g a i n s t  governmenta l  u n i t s ;  it a l o n e  can  ap-
p r o p r i a t e  f u n d s  t o  s a t i s f y  t o r t  judgments;  and ,  f i n a l l y ,  i t  
a l o n e  can  e n a c t  l a w s  d e f i n i n g  governmenta l  r e s p o n s i b i l i t y ,  
l aws  which when e n a c t e d  w i l l  be b i n d i n g  on  t h e  c o u r t s .  
Whether governmenta l  l i a b i l i t y ,  now a s s e r t e d  by some c o u r t s  
a s  t h e  'modern t r e n d 1  w i l l  become t h e  r u l e  i n  most s t a t e s ,  
r e m a i n s  t o  be s e e n .  J u d g i n g  by r e m e d i a l  l e g i s l a t i o n  e n a c t e d  
i n  some s t a t e s  where j u d i c i a l  a b r o g a t i o n  h a s  o c c u r r e d ,  i t s  
l i k e l i h o o d  i s  c e r t a i n l y  n o t  e v i d e n t .  I n  t h e  long  r u n ,  how-
e v e r ,  a u t h o r i t y  t o  d e t e r m i n e  t h e  outcome a p p e a r s  t o  r e s t ,  
n o t  w i t h  t h e  c o u r t s ,  b u t  w i t h  t h e  l e g i s l a t u r e . "  Vanlanding-
ham, Loca l  Governmental  Immunity Re-examined, 61 N.W.U.L. 
Rev. 263 ( 1966) . 

391. 	 Boyer v .  Iowa Hiqh Schoo l  A t h l e t i c  A s s l n ,  127 N.W.2d 606, 
617 (Iowa 1 9 6 4 ) .  



Upon surveying what had happened i n  s t a t e s  where c o u r t s  had 
abrogated immunity, inany s t a t e  c o u r t s  refused t o  abrogate t h e  doc-
t r i n e ,  concluding t h a t  3.t would be more a r o p r i a t e  f o r  t h e  change,
i f  any, t o  emanate from t h e  legislature.395 The Supreme Court  of 
Missouri, i n  1964, declined t o  d i sca rd  t h e  immunity rule, reason-
i n g  t h a t ,  if judicial abrogat ion required subsequent l e g i s l a t i o n ,  
the whole mat te r  should be l e f t  t o  t h e  legis l t r ture .393 

Whether or not the Supreme Court of Colorado w i l l  r e f u t e ,  
change o r  otherwise amend t h e  r u l e  o f  governmental. immunity i s ,  
of course, not known. To this d a t e  t h e  majority of t h e  cou r t  has  
consistently upheld t h e  d o c t r i n e  and reaf f i rmed t h e  p o s i t i o n  that 
any change in the rule should be a l e g i s l a t i v e  mat te r .  A change
i n  t h e  t h i n k i n g  of t h e  court as a result of dec i s ions  i n  o the r  
s t a t e s ,  a change in t h e  composition of t h e  cou r t  i t s e l f ,  o r  i m -
pa t ience  by t h e  cou r t  for a c t i o n  by t h e  l e g i s l a t u r e ,  could result 
i n  a change of position by t h e  c o u r t .  

2. Enact the immunity  r u l e  a s  app l i ed  t o  a l l  qovernmental e n t i -
ties: whether  enqaqed i n  qovernmen-tal o r  p r o p r i e t a r y  funct ions .  

Courts  and l e g i s l a t u r e s  have advanced a number of arguments
i n  defense  of t h e  doctrine of sovereign immunity. One argument 
expresses a concern t h a t  tho unlimited l i a b i l i t y  of t h e  s t a t e  and 
i t s  p o l i t i c a l  subdivisions would have an adverse ef fec t  on t h e  
p roper  conduct of governmental services and a c t i v i t i e s  and t h a t  
immunity i s  necessary t o  p r o t e c t  t h e  government from a r a s h  of 
litigation and from unnecessary expensive se t t l ements .  Another 
argument a g a i n s t  s t a t e  l i a b i l i t y  concerns the f i s c a l  i n t e g r i t y  of 
t h e  s t a t e  and o t h e r  p u b l i c  bodies;  t h a t  unl imited l i a b i l i t y  could 
l ead  t o  very serious consequences, i nc lud ing  t h e  risk of f i s c a l  
bankruptcy. I t  i s  s a i d  t h a t  t h e r e  would be a r e a l  danger t o  t h e  
fiscal s t a b i l i t y  of  government, and normal s e r v i c e s  might be dis-
r u p t e d ,  since cla ims could not be expected and could not  be bud-
ge ted .  

T h e r e  i s  l i t t l e  doubt t h a t ,  i f  it desired t o  do so, t h e  
l e g i s l a t u r e  could enac t  a statute giving f u l l  governmental immun-
i t y  to t h e  s t a t e  and o t h e r  e n t i t i e s .  However, the i n j u s t i c e  and 
confusion inhe ren t  i n  t h e  d o c t r i n e  i s  so manifes t  t h a t  t h i s  ac-
t i o n  i s  no t  s e r i o u s l y  considered anywhere. Almost a l l  l e g a l  
s c h o l a r s ,  and s t u d e n t s  of government gene ra l ly ,  have for yea r s  
condemned t h e  p r i n c i p l e  of governmental immunity and urged i t s  

392. See no t e s  355 through 368. supra ,  and r e l a t e d  d i scuss ion  i n  
t e x t .  

393. Fette V.  City of St. Louis, 366 S.W.2d 446 (MO. 1963). 
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a b o l i t i o n . 3 w  Formerly j u s t i f i e d  a s  good p u b l i c  p o l i c y  because 
it preven ted  d i v e r s i o n v  of p u b l i c  f u n d s  to s a t i s f y -  t o r t -  judgments,  
immunity i s  now f r e q u e n t l y  condemned because  it i s  a t  variance 
w i t h  modern c o n c e p t s  of s o c i a l  j u s t i c e  .395 Payment of l i a b i l i t y  
c l a i m s  should not  be viewed a s  d i v e r s i o n  of p u b l i c  funds, b u t  
r a t h e r  a s  a l e g i t i m a t e  p a r t  of t h e  c o s t  of  performing p u b l i c  
f u n c t i o n s .396 Undoubtedly,  immunity i s  unjust, s i n c e  i t  causes . 
t h e  i n d i v i d u a l  harmed by government t o  bear c o s t s  which should  
be borne  by s o c i e t y .  I n d e e d ,  i t  a p p e a r s  t h a t  t h e  r u l e  on non-
l i a b i l i t y ,  by denying t h e  i n d i v i d u a l  j u s t  recompense f o r  a gov-
e r n m e n t - i n f l i c t e d  i n j u r y ,  v i o l a t e s  t h e  s p i r i t  of due p r o c e s s  
g u a r a n t e e d  by the f o u r t e e n t h  amendment t o  t h e  United S t a t e s  Con-
s t i t u t i o n  and by s i m i l a r  p r o v i s i o n s  c o n t a i n e d  i n  s t a t e  c o n s t i t u -  
tions.397 

The v i e w  t h a t  government should  always be immune and should 
never u s e  p u b l i c  f u n d s  t o  r e d r e s s  i n j u r i e s  t o  p r i v a t e  p e r s o n s  i s  
a n  ext reme view. A t  t h e  o p p o s i t e  ex t reme i s  t h e  view which h o l d s  
that government should  always be l i a b l e  f o r  wrongs which it i n -
f l i c t s .  These extrerna p o s i t i o n s  a r e  t h e  e x c e p t i o n .  Very few 
s t a t e s  have adopted either of t h e  ext reme p o s i t i o n s  (comple te  i m -
munity o r  u n l i m i t e d  l i a b i l i t y )  because  t h e r e  are .  many a l t e r n a t i v e s  

394. 	 See no te  2 and 14 ,  s u p r a ;  Dav i s ,  A d m i n i s t r a t i v e  Law 451 
(1951). 

395. 	 Determining  whe the r  any f i n a n c i a l  burden i s  b e a r a b l e  neces-
s a r i l y  depends upon s o c i a l  p o l i c y .  The t r e n d  of  p r e s e n t - d a y  
p o l i c y ,  r e f l e c t e d  i n  workmen's compensat ion s t a t u t e s ,  t h e  
t o r t  d o c t r i n e  of  s t r i c t  l i a b i l i t y ,  c h i l d  l a b o r  a c t s ,  and 
w a r r a n t i e s ,  i s  based upon t h e  concep t  t h a t  l i a b i l i t y  should  
be imposed on t h o s e  b e s t  a b l e  t o  b e a r  t h e  burdens of l i a b i l -
i t y  - - which i s  o f t e n  s o c i e t y  a t  l a r g e .  See  P r o s s e r ,  T o r t s  
5 74, a t  509 (3rd ed.  1964). A l s o ,  c o n t r a r y  t o  t h e  fears of 
many, s t a t i s t i c a l  s t u d i e s  and j u d i c i a l  o p i n i o n s  i n d i c a t e  
t h a t  t h e  f i n a n c i a l  burden of l i a b i l i t y  d o e s  n o t  seem proh ib -  
i t i v e .  Note,  The Utah  Governmental Act:  A n  A n a l y s i s ,  120 
U.  of 	U tah  L .  Rev. 122 ( 1 9 6 7 ) .  

396. 	 See Blachly  and Oatrnan, Approaches t o  Governmental L i a b i l i t y  
i n  Tort: A Comparat ive Survey, 9 Law 8 Comtemp. Prob.  213  
(1942) ; ~ o l i t o r 'v .  Kaneland community U n i t  ~ i s t .No. 302, 11 
I11.2d 11, 22-23, 163 N.E.2d 89, 94-95 (1959) .  Usua l ly , .  p u r -  
c h a s e  of p u b l i c  l i a b i l i t y  i n s u r a n c e  i s  n o t  cons ide red  t o  con-
s t i t u t e  d i v e r s i o n  of p u b l i c  funds.* 

397. 	See c o n c u r r i n g  o p i n i o n  of C. J. Moore i n  Ace F l y i n 9  Serv. 
I n c .  v. Colo. Department o f  A q r i c u l t u r e ,  T36Colo., 
314 P . 2 d  278, 282 (1957) .  



t o  an ei ther-or  p r o p o s i t i o n ,  A fair and open-minded approach to 
the problem of p u b l i c  l i a b i l i t y  should proceed no t  from a s t a r t -
ing p o i n t  of e i t h e r  complete immunity o r  un l imi ted  l i a b i l i t y ,  but 
w i t h  questions of l i a b i l i t y  t o  what extent, under what circum-
stances, and subject t o  what c o n d i t i o n s ,  i n  o rde r  t o  t a k e  i n t o  
account  t h e  l e g i t i m a t e  interests of both  t h e  citizen and h i s  gov-
ernment. Thus the problems r a i s e d  by t h e  doctrine of sovere ign  
immunity a r e  how to reconci le  two spheres of i n t e r e s t  t h a t  a re  i n  
c o m p e t i t i o n  with each o t h e r .  F i r s t ,  t h e  interest of t h e  i n d i v i d -  . 

ual  citizen, who through no Csult of his own s u s t a i n s  an i n j u r y  
a s  t h e  r e s u l t  of governmental a c t i o n  o r  o m i s s i o n ;  and second, the  
interest o f  a l l  citizens c o l l e c t i v e l y  a s  t axpaye r s  t o  be p r o t e c t e d  
from e x o r b i t a n t  o r  f r i v o l o u s  claims a g a i n s t  t h e  p u b l i c  t r e a s u r y .  

I n  t h e  first approach t o  c o n s i d e r a t i o n  of sovere ign  immun- 
i t y  l e g i s l a t i o n  discussed  above, i n  which  no a c t i o n  i s  taken by 
the legislature and t h e  de t e rmina t i on  of whether  t h e  d o c t r i n e  
should be a b o l i s h e d  or modif ied i s  l e f t  t o  t h e  j u d i c i a r y ,  no con-
sideration i s  given t o  t h e  sphere of i n t e r e s t  of all c i t i z e n s  
collectively a s  t axpaye r s  t o  be p r o t e c t e d .  I n  t h e  second approach 
t o  considera t ior1  of sovereign immunity l e g i s l a t i o n ,  i n  which t h e  
l e g i s l a t u r e  d e c l a r e s  t h a t  government i s  always immune, no consid-
eration i s  given to t h e  s p h e r e  of i n t e r e s t  of  t h e  i n d i v i d u a l  
citizen. The other f i v e  approaches d i s cus sed  bel'ow d e a l  w i t h  a l -
ternatives t o  these two p o s i t i o n s  and a t t empt  t o  r e s o l v e  t h e  con-
flicting interests between government and t h e  c i t i z e n  who i s  i n -
jured by government, 

3,  	 Enact l e q i s l a t i o n  which  waives a l l  immunity of qovernmental 
entities and d e c l a r e s  t h a t  l i a b i l i t y  s h a l l  be determined a s  
i f  the e n t i t y  were a p r i v a t e  person.  

T h i s  i s  e s s e n t i a l l y  the approach t aken  by New York and t h e  
Uni ted  S t a t e s .  By s t a t u t e  i n  1929,398 New York g e n e r a l l y  p laced  
p u b l i c  agenc ies  on t h e  same footing a s  p r i v a t e  persons  wi th  r e -  
spect t o  t o r t  l i a b i l i t y  and t h i s  s t a t u t e  was const rued s i x t e e n  
years after i t s  enactment t o  waive immunity of all l o c a l  e n t i -  
ties.399 The l i a b i l i t y  of t h e  s t a t e  i s  a  d i r e c t - l i a b i l i t y  and i s  
not dependent  upon any de terminat ion  t h a t  the o f f i c e r  o r  employee
who a c t u a l l y  caused t h e  harm would be personally l i a b l e .  There 
a r e  no l i m i t a t i o n s  on the s t a t e 4 s  liability conta ined in the Court 
05 Cla ims  A c t .  There i s  no l i m i t a t i o n  on t h e  amount that can be 
recovered i n  a p a r t i c u l a r  c a se  and t he r e  i s  no l i m i t a t i o n  on t h e  
kind of t o r t s  for which recovery is pe rmi t t ed .  Nonetheless ,  t h e  
courts  have created some immunities from liability by j u d i c i a l  
decision. T h i s  l i a b i l i t y  of t h e  state i s  determined by t h e  Cour t  
of Cla ims  without a jury.  

398. N.Y. Ct. C1. A c t  § 1 e t  seq. (1963) .  

399. Bernardine  v. C i t y  of New York, 294 N.Y. 361, 62 N.E.2d 604 
'& 



The United S t a t e s  government h a s  been s u b j e c t  t o  t o r t  l i a -
bility since 1946 when i t  e n a c t e d  t h e  F e d e r a l  T o r t  Claims A c t .  
The e s s e n t i a l  p r o v i s i o n s  of t h i s  a c t  a r e  found i n  28 U.S.C. § 1346 
( b )  and 2671-2680.400 These  s t a t u t e s  impose l i a b i l i t y  on t h e  
U n i t e d  S t a t e s  for n e g l i g e n t  or wrongful  a c t s  of o f f i c e r s  o r  em-
p l o y e e s  of t h e  Un i t ed  S t a t e s  i n  t h e  same manner and t o  t h e  same 
extent a s  a p r i v a t e  i n d i v i d u a l  unde r  l i k e  c i r c u m s t a n c e s .  The l a n -  
gu.age of t h e  a c t  imposes  l i a b i l i t y  d i r e c t l y  on t h e  Un i t ed  S t a t e s  
and does  n o t  r e q u i r e  any f i n d i n g  t h a t  t h e  r e s p o n s i b l e  o f f i c e r  o r  
employee would be personally l i a b l e . 

The  Federa l  T o r t  Claims Act s e r v e s  a s  a g e n e r a l  w a i v e r  o f  
immunity i n  s u i t s  a r i s i n g  from t h e  n e g l i g e n c e  of government em-
p l o y e e s .  The a c t  n e i t h e r  r e p e a l e d  e x i s t i n g  r emed ies  no r  c r e a t e d  
new c a u s e s  of  a c t i o n ;  b u t  s e r v e d  a s  a w a i v e r  of t h e  p r i v i l e g e  
from t o r t  s u i t s  a l lowed t h e  s o v e r e i g n  which cou ld  now be p l eaded  
t o  t h e  same e x t e n t  a s  a g a i n s t  p r i v a t e  p e r s o n s ,  s u b j e c t  t o  t h e  
l i m i t a t i o n s  c o n t a i n e d  i n  t h e  a c t .  I t  c o v e r s  c l a i m s  a g a i n s t  d e -  
p a r t m e n t s ,  a g e n c i e s ,  and c o r p o r a t i o n s ,  whether  o r  n o t  empowered 
t o  sue and be sued, but e x c e p t s  c o n t r a c t o r s  w i t h  t h e  F e d e r a l  gov- 
e rnmen t .  

B a s i c a l l y  t h e  F e d e r a l  T o r t  Cla ims  Act a u t h o r i z e s  c l a i m s ,  
" o r  s u i t s  on  c l a i m s ,  a g a i n s t  t h e  U n i t e d  S t a t e s  on accoun t  of 
damages t o  o r  l o s s  of p r o p e r t y  o r  an accoun t  of p e r s o n a l  i n j u r y  
o r  d e a t h  c a u s e d  by n e g l i g e n t  o r  wrongful  a c t  o r  omiss ion  of an 
employee of  t h e  government w h i l e  a c t i n g  w i t h i n  t h e  scope  of  h i s  
employment o r  office,402 which ,  under t h e  laws  o f  t h e  p l a c e  where 
such  i n j u r i e s  were i n f l i c t e d ,  would i v e  r i s e  t o  a c a u s e  of ac-
t i o n  a g a i n s t  a p r i v a t e  i n d i v i d u a l , " 4  82 e x c e p t  f o r  i n t e r e s t  p r i o r  
t o  judgment ,  o r  f o r  p u n i t i v e  damages. I f  a c l a i m a n t  e l e c t s  t o  
s u e  t h e  government i n s t e a d  of a t o r t f e a s o r  employee, o r  o b t a i n s  
an  award o r  s e t t l e m e n t  a g a i n s t  t h e  government ,  t h e  judgment w i l l  
c o n s t i t u t e  a c o m p l e t e  b a r  t o  t h e  r i g h t  of  t h e  c l a i m a n t  a g a i n s t  
t h e  employee. 

A number of immuni t i e s  a r e  p r o v i d e d  i n  28 U.S.C. § 2680. 
The most i m p o r t a n t  immunity i s  t h a t  which p r o v i d e s  t h a t  t h e  U n i t e d  
S t a t e s  i s  n o t  l i a b l e  on any c l a i m  'Ibased upon t h e  e x e r c i s e  o r  p e r -  
formance o r  t h e  f a i l u r e  t o  e x e r c i s e  o r  pe r fo rm a d i s c r e t i o n a r y
f u n c t i o n  o r  d u t y  o n  t h e  p a r t  of  a f e d e r a l  agency o r  an employee 
of t h e  government ,  w h e t h e r  o r  n o t  t h e  d i s c r e t i o n  i n v o l v e d  be 
abused."403 The F e d e r a l  T o r t  Cla ims  Act  t h u s  p r o v i d e s  some s t a t -

400. 	 Ch. 753, 60 S t a t .  842 (1946) ( c o d i f i e d  i n  s c a t t e r e d  s e c t i o n  
of 28 u .S .C . ) .  

401. 	28 U.S.C.A. 8 921: 8 F.C.A. T i t .  28, § 921. 

402. 	 1 A.L.R.2d 222 ( 1 9 4 8 ) .  

403. 	 28 U.S.C. 5 2680 ( a ) .  



utory immunities which reduce t h e  scope o f l i a b i l i t y  of t h e  fed-
e r a l  government under t h e  a c t .  This i s  l ack ing  i n  t h e  New York 
Court of Claims A c t .  Otherwise, t h e  two s t a t u t e s  a r e  e s s e n t i a l l y  
t h e  same, 

The main criticism of t h i s  type  of approach i s  t h a t  t h e  
nature of governmental and pub l i c  activities and func t ions  i s  not  
comparable t o  p r i v a t e  activities and r e s p o n s i b i l i t i e s .  Pub l i c  . 
agencies n e c e s s a r i l y  engage i n  a broad spectrum of a c t i v i t i e s L  
having no p r i v a t e  c o u n t e r p a r t ,  which o f t e n  invo lve  r e l a t i v e l y  
h igh  degrees of exposure t o  in jury-producing event-s,  and which 
t h e  government cannot v o l u n t a r i l y  t e rmina t e  s ince  they a r e  pe r -  
formed a s  a ma t t e r  of publ ic  duty .  P r i v a t e  persons  and corpora-  
tions, on t h e  other hand, a r e  o r d i n a r i l y  f r e e  t o  withdraw from 
activities which e n t a i l  undue r i s k s  of l i a b i l i t y .  A s  t h e  Cali-
fornia Law Revis ion Commission h a s  po in ted  out :  " . . . P r i v a t e  
persons  dc not make law. P r i v e t e  persons  do not  i s s u e  o r  revoke 
l i c e n s e s  t o  engage i n  va r ious  p ro fe s s ions  and occupations.  Pri-
v a t e  persons  do no t  quaran t ine  s i ck  persons  and do not commit 
mental ly  disturbed persons  t o  i nvo lun ta ry  confinement . P r i v a t e  
persons do not p rosecu t e  and i n c a r c e r a t e  v i o l a t o r s  of t h e  law o r  
admin is te r  prison systems. Only pub l i c  e n t i t i e s  a r e  requ i red  t o  
build and main ta in  thousands of mi l e s  of s t r e e t s ,  s idewalks and 
highways. Unlike  many p r i v a t e  persons ,  a pub l i c  e n t i t y  o f t e n  
cannot reduce its risk of p o t e n t i a l  l i a b i l i t y  by r e fus ing  t o  en-
gage i n  a p a r t i c u l a r  activity, f o r  government must cont inue t o  
govern and i s  required t o  f u r n i s h  s e r v i c e s  t h a t .  cannot be adec 
quately provided by any o t h e r  agencyeU404 These d i f f e r e n c e s  sug- 
gest t h a t  it might no t  be w i s e  t o  t r e a t  pub l i c  and p r i v a t e  e n t i -  
t i e s  a l i k e  f o r  t o r t  l i a b i l i t y  purposes.  

I n  o r d e r  t o  bring some f a i r n e s s  both  t o  t h e  government and 
t h e  c i t i z e n  who i s  injured by government negligence when faced 
wi th  tort claims exemplifying t h e  d i f f e r e n c e s  d i scussed  above, t h e  
c o u r t s  have f e l t  cons t r a ined  t o  develop new lines of j u d i c i a l l y  
recognized t o r t  immunity i n  o rde r  to- avoid t h e  l o g i c a l  consequences 
of t h e  s t a t u t o r y  language. Thus t h e  c o u r t s  have formulated r u l e s  
which give  immunity t o  pub l i c  agencies  when a c t i n g  i n  a " d i s c r e -
tionary" o r  ttpolicy-making" manner and when conducting pure ly  
ngovernmental '  a c t i v i t i e s .  The d e c i s i o n  a s  t o  whether an a c t  is 
"governmental" o r  "p rop r i e t a ry" ,  o r  whether i t  i s  a " d i s c r e t i o n -
ary" o r  " m i n i s t e r i a l "  func t ion  always r e s t s  with t h e  cou r t s .  This 
approach, i n  e f f e c t ,  delegates t o  t h e  courts t h e  r e s p o n s i b i l i t y  
for fo rmula t ing  p u b l i c  po l icy .  T h i s  i n  t u r n  leads t o  unpred ic ta -  
bility and confusion i n  t h e  law, which, so  f a r  a s  p o s s i b l e ,  should 
be c l a r i f i e d  and s i m p l i f i e d  so that persons  a f f ec t ed  thereby may 
w i t h  some degree of assurance a r range  t h e i r  a f f a i r s  accordingly .  
It i s  i n t e r e s t i n g  t o  note t h a t  none of t h e  r e c e n t  l e g i s l a t i v e  pro- 
grams r e s u l t i n g  from j u d i c i a l  abroga t ion  of governmental immunity 
has  followed t h e  New York approach. 

4 0 4 . m m e v i s i o n n ,A Study Rela t ing  t o  Sovereign I m -
munity, p. 269 ( 1963) . 



4.  	 Provide f o r - t h e  p u r c h a s e  o f  l i a b i l i t y  i n s u r a n c e  by a 1 1  aov-
e r n m e n t a l  e n t i t i e s  and waive t h e  immunity up t o  t h e  e x t e n t  of 
t h e  c o v e r a s e  s o  o b t a i n e d ,  and/or p r o v i d e  l i m i t a t i o n s  on t h e  
amount t h a t  can  h e  r e c o v e r e d .  

This approach p l a c e s  governmenta l  t o r t  l i a b i l i t y  on a p a r  
w i t h  p r i v a t e  t o r t  l i a b i l i t y ,  b u t  l imits  t h e  amount of damages re-
c o v e r a b l e  from t h e  p u b l i c  e n t i t y .  T h i s  i s  e s s e n t i a l l y  t h e  ap- 
p roach  t a k e n  by Minnesota  i n  1963.405 The Minnesota  s t a t u t e  
a u t h o r i z e s  t h e  p u r c h a s e  of l i a b i l i t y  i n s u r a n c e  and c o n s t i t u t e s  a 
w a i v e r  of  immunity t o  t h e  e x t e n t  of t h e  i n s u r a n c e  coverage .  T h i s  
approach  h a s  a l s o  been adopted  i n  s e v e r a l  o t h e r  s t a t e s ,  i n c l u d i n g  
I d a h o ,  I n d i a n a ,  Iocva, Montana, New Mexico, Nor th  Dakota ,  New 
Hampshire ,  Oregon, and Vermont .406 

The main c r i t i c i s m  of  t h i s  approach  i s  t h a t  it c r e a t e s  un-
p r e d i c t a b i l i t y  i n  t h e  law,  s i n c e  it assumes c o n t i n u e d  j u d i c i a l  
deve lopment  of d e g r e e s  o f  immunity o r  l i a b i l i t y  l i k e  t h e  N e w  York 
law. I n  a d d i t i o n ,  i t  i s  said t h a t  any d o l l a r  l i m i t a t i o n  i s  a r b i -
t r a r y  and bound t o  be u n f a i r  t o  some c l a i m a n t s  s i n c e  such  l imits  
w i l l  u s u a l l y  have no r a t i o n a l  r e l a t i o n s h i p  t o  t h e  amount of  a c t u a l  
damages s u s t a i n e d .  On t h e  o t h e r  hand, t h i s  approach does  elimi-
n a t e  t o  a c o n s i d e r a b l e  d e g r e e  t h e  d a n g e r  of t h e  c a t a s t r o p h e  judg-  
ment ,  and p r o v i d e s  a sound b a s i s  f o r  r a t i o n a l  f i s c a l  p l a n n i n g  and 
t h e  computa t ion  of i n s u r a n c e  premiurns.407 The  p r o v i s i o n  f o r  t h e  
p u r c h a s e  of i n s u r a n c e  ough t  t o  be s t a t e d  i n  mandatory language  t o  
have p r o p e r  e f f e c t .  I f  t h e  p r o v i s i o n  f o r  t h e  pu rchase  of i n s u r -
ance  i s  p e r m i s s i v e ,  a s  i t  i s  i n  Idaho ,  I n d i a n a  and o t h e r  s t a t e s ,  
t h e  p u r c h a s e  by some b u t  n o t  a l l  of t h e  p u b l i c  e n t i t i e s  may r e -
sult i n  an u n f a i r  and d i s c r i m i n a t o r y  law. 

C l o s e l y  r e l a t e d  t o  t h i s  approach i s  t h e  approach adopted  
i n  s e v e r a l  s t a t e s ,  such  a s  Kentucky,  Nor th  C a r o l i n a ,  Wiscons in ,  
I l l i n o i s ,  and Nevada, i n  which a l i m i t  h a s  been p l a c e d  on t h e  
amount of damages which c a n  be r ecove red  a g a i n s t  t h e  s t a t e  o r  
o t h e r  p o l i t i c a l  e n t i t y  w i t h o u t  r e g a r d  t o  whether  o r  no t  t h e r e  i s  
any i n s u r a n c e  cove rage .  T h i s  i s  s i m i l a r  t o  t h e  approach i n  t h e  
"wrongful  d e a t h  s t a t u t e u  i n  Colorado .  

405. 	 Minn.  Laws 1963, Ch. 798 5 2. 

406.  	 I d a h o  Code, § 41-3501 e t  s eq .  (1962)  ; I n d .  S t a t .  Anno 8 39-
1819 urns 1965) Iowa Code 8 517.1 (1966);  Mont. Rev. Code 
83-701 e t  s e q .  i1947 supp .  1965) ; N.M. s t a t .  ~ n n .5 5-6-

18 e t  	= ~ q .( s u p P o  1 9 6 6 j ;  N .D.  Rev. Code § 39-01-08 (1960,
Supp. 	1965); N.H. Rev. S t a t .  Ann. § 4 1 2 3  (1955,  a s  amended 
1 9 6 1 ) ;  Ore. Rev. S t a t .  3 243.110 ( 1 9 6 5 ) ;  Vt. S t a t .  Ann. T. 
29 § 1403 e t  seq. ( 1959) . 

407. 	 Van A l s t y n e ,  The D e c l i n e  of Governmental  Immunity, S t a t e  
Government, p .  33 ( W i n t e r  1966) .  



Kentucky has  been l i a b l e  f o r  t h e  negligence of i t s  of f icers  
and employees s i n c e  1946. The l i a b i l i t y  i s  l i m i t e d ,  however, f o r  
no damages a r e  awarded f o r  p a i n  o r  s u f f e r i n g ,  and the t o t a l  amount 
t h a t  may be recovered upon any claim i s  $10,000. The l e g i s l a t u r e  
has  set  up an a d m i n i s t r a t i v e  Board of Claims, which c o n s i s t s  of 
t h e  members of t h e  s t a t e ' s  Workmen's Compensation Board, wi th  jur-
# .sd ic t ion  t o  hear  and a l low claims f o r  damages r e s u l t i n g  from gov-
ernmental  negligence.  The Board's f i n d i n g s  of f a c t ,  where based 
on s u b s t a n t i a l  evidence,  a r e  conclus ive  upon rev iew by the  c o u r t s  
and t h e  awards a r e  enforceab le  a s  c o u r t  judgments.408 

I n  1951, North Caro l ina  imposed l i a b i l i t y  upon t h e  s t a t e  
government f o r  t h e  negligence of its o f f i c e r s  and employees. The 
I n d u s t r i a l  Commission was author ized t o  hea r  and determine t o r t  
c la ims aga ins t  t h e  s t a t e ,  i n  a  manner s i m i l a r  t o  t h a t  i n  Kentucky. 
The  Commission de te rmina t ion  may be appealed on ques t ions  of law 
but  f i n d i n g s  of f a c t  a r e  conclus ive  i f  supported by s u b s t a n t i a l  
evidence.  The amount of damages awarded cannot exceed t h e  amount 
of $12,000.409 

The Wisconsin L e g i s l a t u r e  i n  1963 provided a procedure f o r  
b r ing ing  t o r t  a c t i o n s  a g a i n s t  p o l i t i c a l  corpora t ions ,  governmental 
subd iv i s ions  o r  agenc ies ,  and governmental o f f i c e r s  and employees. 
The amount of recovery cannot exceed $25,000.410 T o r t  c la ims i n  
I l l i n o i s  a r e  w i th in  t h e  j u r i s d i c t i o n  of t h e  Court of Claims which 
has t h e  power t o  determine a l l  c la ims a q a i n s t  t h e  s t a t e .  The de-
t e rmina t ion  of t h e  Court of Claims i s  f i n a l  and conclus ive  and 
awards for damages f o r  t o r t s  may be gran ted  only up t o  $25,000.411 
I n  1965 t h e  l e g i s l a t u r e  of Nevada enacted l a w s  which waived t h e  
immunity of  t h e  s t a t e  and a l l  p o l i t i c a l  subdiv i s ions  and consented 
t o  have i t s  l i a b i l i t y  determined i n  accordance with t h e  same r u l e s  
of law as a r e  app l i ed  to i n d i v i d u a l s  and corpora t ions .  The waiver 
of immunity i s  sub jec t  t o  t h e  cond i t i ons  and. l i m i t a t i o n s  a s  s e t  
f o r t h  i n  the s t a t u t e  and an awafg for damages i n  a t o r t  a c t i o n  may 
not  exceed t h e  sum of $25,000.4 

408. Ken, Rev. S t a t .  § 44-070 e t  seq.  (1962). 

409. N.C. Gen. S t a t .  § 143.291 (1964, a s  amended 1965). 

410. Wis, Stat. Ann. 1 895.43 (1965). 

411. I l l .  Ann. 
1966). S t a t .  ch .  37, § 439.1 e t  seq. ( s m i t h - ~ u r dSupp. 

412. Nev. Rev. S t a t .  5 41.035 (1965). 



5. 	 E n a c t  l e q i s l a t i o n  which reaffirms the immunity r u l e  i n  s e n e r a l  
and s e t s  o u t  b road  e x c e p t i o n s  where t h e  e n t i t i e s  a r e  t o  be 
_ l i a b l e .  

T h i s  approach i s  e s s e n t i a l l y  t h e  one adopted  by t h e  Michi-
gan  l e g i s l a t u r e  i n  1964,413 and by t h e  Utah l e g i s l a t u r e  i n  1965.414 
S e c t i o n  3 of t h e  Utah Immunity A c t  i n i t i a l l y  g r a n t s  immunity t o  a l l  
governmenta l  e n t i t i e s  f o r  i n j u r i e s  r e s u l t i n g  from t h e  d i s c h a r g e  of . 
a governmenta l  f u n c t i o n .  S e c t i o n s  5 t h r o u g h  9 t h e n  proceed  t o  
wa ive  t h a t  immunity for enumerated t y p e s  of  p u b l i c  a c t i v i t i e s .  
S e c t i o n  10 g e n e r a l l y  w a i v e s  immunity for n e g l i g e n t  a c t s  o r  omis- 
s i o n s  by employees;  n e v e r t h e l e s s  it r e i n s t a t e s  immunity f o r  c e r -  
t a i n  t y p e s  of em l oyee -caused  i n j u r i e s  t h rough  e x c e p t i o n s  t o  t h a t  
g e n e r a l  waiver .4y5  The f i n a l  p r o v i s i o n  of t h e  a c t  s e t s  f o r t h  t h e  
r e q u i r e m e n t s  f o r  t h e  p u r c h a s e  o f  l i a b i l i t y  i n s u r a n c e  by govern-
m e n t a l  e n t i t i e s ,  a l l o w i n g  a l l  e n t i t i e s  t o  p u r c h a s e  such i n s u r a n c e  
f o r  r i s k s  created by t h e  a c t  and s e t t i n g  minimum amounts of  c o v e r -
age.416 The approach of  b o t h  Michigan and Utah i s  t o  c o d i f y  t h e  
common l aw r u l e  of s o v e r e i g n  immunity by d e c l a r i n g  p u b l i c  e n t i t i e s  
immune when a c t i n g  i n  a "governmenta l"  c a p a c i t y  b u t  l i a b l e  when 
a c t i n g  i n  a " p r o p r i e t a r y "  c a p a c i t y .  S p e c i f i c  exc .ep t ions  t o  t h e  
immunity r u l e  have been d e v i s e d  t o  accompany t h e  g e n e r a l  p r i n c i p l e .  
F o r  example,  l i a b i l i t y  i s  a u t h o r i z e d  w i t h o u t  r e g a r d  f o r  t h e  gov- 
e r n m e n t a l - p r o p r i e t a r y  d i s t i n c t i o n ,  i n  c a s e s  a r i s i n g  from highway 
defec t s ,  dange rous  o r  d e f e c t i v e  c o n d i t i o n s  of p u b l i c  b u i l d i n g s ,  
and negligent o p e r a t i o n  of governmental ly-owned v e h i c l e s .  

The d i s t i n c t i o n  between " governmen ta l '  and " p r o p r i e t a r y "  
f u n c t i o n s  i s  t h u s  g i v e n  s t a t u t o r y  s a n c t i o n ,  However, no e x a c t  

413. 	 Mich, P u b l i c  A c t s  1964,  ch.  170; Mich. S t a t .  Ann. 5 3.996 
(1) 	- (15) (1948, a s  amended 1964) .  

414.  	 Laws of Utah 1965, c h .  139 ,  8 1 e t  s e q . ;  Utah  Code Ann. § 
63-30-1 t o  34 ( ~ u p p .  1965) .  

415. 	 Utah  Code Ann. €36 63-30-10 ( 1 )  - (11)  (Supp. 1965) e x c e p t s  
t h e  f o l l o w i n g  from l i a b i l i t y :  d i s c r e t i o n a r y  a c t s ,  c e r t a i n  
i n t e n t i o n a l  t o r t s ,  l i c e n s e  and p e r m i t  i s s u a n c e  on demand, 
imprope r  i n s p e c t i o n ,  i n s t i t u t i o n  o r  p r o s e c u t i o n  of  any j u -
d i c i a l  o r  administrative p r o c e e d i n g ,  m i s r e p r e s e n t a t i o n ,  
r i o t s ,  and c i v i l  d i s t u r b a n c e s ,  t a x a t i o n ,  a c t i v i t i e s  o f  t h e  
Utah  N a t i o n a l  Guard, i n c a r c e r a t i o n  o r  l e g a l  conf inement ,  and 
n a t u r a l  c o n d i t i o n s  of s t a t e  l a n d s .  

416. 	 See Utah Code Ann. 5 63-30-34 (suppa 1965). T h i s  s e c t i o n  
l imits  r e c o v e r y  t o  t h e  minimum amounts se t  by § 29  o r  t h e  
amount of i n s u r a n c e  p r o c u r e d  by t h e  e n t i t y ,  whichever  i s  
larger. S e c t i o n  29 l i m i t s  r e c o v e r y  f o r  p e r s o n a l  i n j u r y  to 
$100,000 p e r  p e r s o n oand $300,000 p e r  a c c i d e n t .  P r o p e r t y  
damages a r e  l i m i t e d  t o  $50,000 pe r  a c c i d e n t .  



definition o r  exp lana t ion  a s  t o  what c o n s t i t u t e s  a @'governmentalM 
o r  "p rop r i e t a ry"  function i s  given in the s t a t u t e s .  This statu-
tory t r ea tment  i n  e f f ec t  c o n s t i t u t e s  a general de lega t ion  t o  t he  
courts o f  t h e  power *to d e l i n e a t e  i n  case by case decision-making 
e x a c t l y  what a c t i v i t i e s  and func t ions  of government are @'govern-
mentalw and what a c t i v i t i e s  are  v p r o p r i e t a r y H .  This approach h a s  
been c r i t i c i z e d  because it leads t o  u n p r e d i c t a b i l i t y  s i nce  t h e  
c o u r t s  a r e  continuaLly expanding l i a b i l i t y  by i n t e r p r e t i n g  @ ~ J O V -
ernmental'' activities a s  c o n s t i t u t i n g  'tproprietaryn a c t i v i t i e s  
f o r  ~hYhich t h e  p u b l i c  entities a r e  n o t  immune.417 

T h i s  c r e a t e s  a serious problem because t h e r e  i s  no cer-
t a i n t y  r e g a r d i n g  immunities and liabilities and from t h e  time a 
new l i a b i l i t y  i s  created by c o u r t  d e c i s i o n  until this a rea  of 
liability c a n  be covered by the purchase of l i a b i l i t y  insurance  
there i s  no insurance coverage o r  p r o t e c t i o n .  Lack of coverage 
during t h i s  interim pe r iod  poses a s e r i o u s  threat t o  many e n t i -  
t i es ,  Unanticipated liabilities i nvo lv ing  l a r g e  v e r d i c t s  a r e  not  
t aken  i n t o  account i n  this approach to t h e  problem. The approach 
l e a v e s  i n  t h e  hands of the judiciary t h e  r e s p o n s i b i l i t y  f o r  ba l -
ancing p o l i c y  cons ide ra t ions  and striking a p r a c t i c a l  s o l u t i o n  t o  
issues which a r e  e s s e n t i a l l y  p o l i t i c a l  i n  n a t u r e  and t h u s  p a r t i c -
u l a r l y  within t h e  competrnce and experience of l e g i s l a t o r s .  

For t h e  above r ea sons ,  it has  been suggested t h a t  t h e  Utah 
Immunity Act  be amended t o  s p e c i f i c a l l y  provide  f o r  coverage of 
p r o p r i e t a r y  f u n c t i o n s  and that t he  governmental-proprietary d i s -
t i n c t i o n  be abolished by t h e  l e g i s l a t u r e . 4 1 8  

6 ,  	Enact l e q i s l a t i o n  which waives t h e  immunity of certain e n t i -
t i e s ,  r e t a i n i n s  immunity f o r  the remainder. 

Thi s  i s  e s s e n t i a l l y  t h e  approach t a k e n  by t h e  s t a t e  of I1-
l i n o i s  i n  response t o  t h e  Mol i t o r  case i n  which governmental immun-
i t y  of l o c a l  p u b l i c  bod ies  was j u d i c i a l l y  abolished.419 Subsequent 
t o  t h e  Mol i to r  d e c i s i o n ,  t h e  I l l i n o i s  l e g i s l a t u r e  passed s e v e r a l  
statutes which r e e s t a b l i s h e d  sovereign immunity f o r  va r ious  polit-
i c a l  subdiv i s ion .  For example, p a r k - d i s t r i c t s -were dec la red-  t o  be 
who l ly  immune from tort liability; o t h e r s ,  such a s  school dis-
t r i c t s ,  were only l i a b l e  t o  a l imi t ed  e x t e n t  (up t o  $10,000 
c o u n t i e s  were made l i a b l e  only in specific c i rcumstances .42  

-

417. 	Van A l s t y n e ,  ope  c i t .  note 407, a t  34. 

418. 	 Note, The U t a h  Governmental Immunity A c t :  An Analysis, 120 

Utah L. Rev. 127-132 (1967). 


419. 	 Moli to r  v ,  Kaneland Community School D i s t .  No. 302, 18 Ill. 

2d 11, 163 N.E.2d 89 (1959). 


420. 	 See notes 330 to 333 and note 378, supra.  



There  a p p e a r s  t o  be a g r a v e  c o n s t i t u t i o n a l  problem i n h e r e n t  
i n  t h i s  t y p e  of l e g i s l a t i o n  s i n c e  i t  c o u l d  v e r y  w e l l  be h e l d  t o  b e  
l l s p e c i a l l l  l e g i s l a t i o n .  The re  a p p e a r s  t o  be no l o g i c a l  b a s i s  f o r  
d i s t i n g u i s h i n g  between governmenta l  e n t i t i e s ,  " e i t h e r  from t h e  
p e r s p e c t i v e  of t h e  i n j u r e d  p a r t y ,  o r  f rom t h e  p o i n t  of  v iew of 
a b i l i t y  t o  i n s u r e  a g a i n s t  l i a b i l i t y . 1 ~ 4 2 1  

The c o n s t i t u t i o n a l  o b j e c t i o n s  t o  t h i s  approach  were borne  
o u t  i n  s e v e r a l  r e c e n t  d e c i s i o n s  of t h e  I l l i n o i s  Supreme C o u r t  i n  
which  it h a s  h e l d  s e v e r a l  o f  t h e s e  immunity s t a t u t e s  t o  be uncon- 
s t i t u t i o n a l  a s  s p e c i a l  l e g i s l a t i o n .  The l a t e s t  c a s e  was Hu tch inqs  
v. ~ r a j e c t , 4 2 2  i n  which a s t a t u t e  d e c l a r i n g  c o u n t i e s  t o  be immune 
was d e c l a r e d  u n c o n s t i t u t i o n a l  a s  v i o l a t i n g  t h e  p r o h i b i t i o n  a g a i n s t  
s p e c i a l  l e g i s l a t i o n .  

7 ,  	 Adoat t h e  approach  where in  t h e  s p e c i f i c  l i a b i l i t i e s  and immun- 
i t i e s  of  a l l  qovernmenta l  e n t i t i e s  a r e  s e t  o u t  i n  t h e  s t a t u t e .  

C a l i f o r n i a  was t h e  f i r s t  s t a t e  t o  adop t  comprehensive l e g -  
i s l a t i o n  i n  r e s p o n s e  t o  j u d i c i a l  a b r o  a t i o n  o f  t h e  s o v e r e i g n  i m -
muni ty  d o c t r i n e  by t h e  Muskopf c a s e . 4 3 3  T h i s  approach  s e e k s  t o  
e n s u r e  l e q i s l a t i v e  c o n t r o l  o f  t h e  f u t u r e  development  of t h e  r u l e s  
o f  l i a b i l i t y  and immunity.424 A s  a g e n e r a l  r u l e  it i s  d e c l a r e d  
t h a t  p u b l i c  e n t i t i e s  a r e  l i a b l e  i n  t o r t  o n l y  t o  t h e  e x t e n t  d e -  
c l a r e d  by s t a t u t e .  The s t a t u t e  t h e n  p r o c e e d s  t o  s p e l l  o u t  i n  d e -  
t a i l  t h e  c i r c u m s t a n c e s  i n  which l i a b i l i t y  w i l l  b e  r e c o g n i z e d ,  n o t  
by r e f e r e n c e  t o  t h e  "governmenta l"  o r  " p r o p r i e t a r  n a t u r e  o f  t h e  
p a r t i c u l a r  a c t i v i t y ,  b u t  by p r a c t i c a l  c r i t e r i a . 4 2 i5 

There  a r e  two v e r y  i m p o r t a n t  c o n s i d e r a t i o n s ,  one l e g a l  and 
o n e  f i n a n c i a l ,  which speak  v e r y  s t r o n g l y  i n  f a v o r  o f  t h e  C a l i f o r -  

421 .  	 Van A l s t y n e ,  op .  c i t e  n o t e  407 ,  a t  34.  

422 .  	 34 I l l .  2d 379,  2 1 5  N.E.2d 274 ( 1 9 6 6 ) .  See  n o t e s  330 t o  333 
and n o t e  378,  s u p r a .  

423 .  	 Muskopf v .  Corninq  H o s p i t a l  D i s t . ,  55 Cal .2d 211,  359 P.2d 
457 (1961)  . 

424 .  	 I t  i s  sugges t ed  t h a t  i n  C a l i f o r n i a  governmenta l  immunity i s  
e n t i r e l y  s t a t u t o r y .  Van A l s t y n e ,  C a l i f o r n i a  Government T o r t  

. L i a b i l i t y  S 5 . 6  ( 1 9 6 4 ) .  

425. 	 C la ims  and A c t i o n s  A g a i n s t  P u b l i c  Entities and P u b l i c  Em-
p l o y e e s  ( ~ a l i f o r n i a  T o r t  Claims ~ c t ) ,  C a l .  G o v l t  Code § §  
810-996.6.  T h i s  A c t  was e n a c t e d  a f t e r  a  two-year  mora tor ium 
o n  t h e  e f f e c t  o f  t h e  Muskopf c a s e ,  d u r i n g  which t i m e  a s t u d y  
was made on t h e  need f o r  s o v e r e i g n  immunity: 5 C a l .  Law R e -
v i s i o n  Comrnvn, R e p o r t s ,  Recommendations and S t u d i e s  (1963) .  



nia approach .  F i r s t ,  i n  terms of  l e g a l  d r a f t s m a n s h i p ,  i t  i s  f a r  
more d i f f i c u l t  t o  c l e a r l y  d e f i n e  t h e  e x c e p t i o n s  t o  t h e  g e n e r a l  
r u l e  o f  l i a b i l i t y  t h a n  it  i s  t o  r e t a i n ,  o r  where j u d i c i a l l y  abol-
ished, t o  r e - e s t a b l i s h  immunity and t h e n  set f o r t h  e x c e p t i o n s  
a c c o r d i n g  t o  which p u b l i c  e n t i t i e s  a r e  l i a b l e .  Second, t h e  f i -  
n a n c i a l  c o n s i d e r a t i o n  i s  found i n  t h e  t a s k  of o b t a i n i n g  i n s u r a n c e  
a g a i n s t  governmenta l  l i a b i l i t y .  Expe r i ence  i n  o t h e r  s t a t e s  h a s  
shown t h a t  i n s u r a n c e  coverage i s  more e x p e n s i v e  t o  o b t a i n  where 
l i a b i l i t y  i s  t h e  g e n e r a l  r u l e  and immunity t h e  e x c e p t i o n .  In 
s i t u a t i o n s ,  such a s  i n  t h e  C a l i f o r n i a  s t a t u t e ,  where immunity i s  
t h e  general r u l e  end t h e  a r e a s  of l i a b i l i t y  a r e  set  f o r t h  by way
of e x c e p t i o n s ,  t h e  risk t o  which t h e  e n t i t i e s  a r e  exposed a r e  
more c l e a r l y  d e f i n e d  and t h i s  l e n d s  i t s e l f  t o  a more a c c u r a t e  
a s c e r t a i n m e n t  a s  t o  what t h e  risks a c t u a l l y  a r e .  T h i s  should  re-
s u l t  i n  lower premiums p a i d  f o r  t h e  cove rage  had. 

The approach  t a k e n  by C a l i f o r n i a  i s  though t  t o  be more 
r e a d i l y  adapt -ab le  t o  t h e  r e a l i t i e s  of p u b l i c  a d m i n i s t r a t i o n  be-  
c a u s e  i t  f o c u s e s  a t t e n t i o n  on t h e  f a c t s  r a t h e r  t h a n  a b s t r a c t  
i d e a s .  I t  thus s e e k s  t o  p o s t u l a t e  s t a t u t o r y  p o l i c y  upon e x p e r i -
e n c e  r a t h e r  t h a n  t h e o r y  a l o n e ,  and hence  shou ld  be more r e a d i l y  
capable  of a l t e r a t i o n  where need e x i s t s  without damage t o  t h e  
u n d e r l y i n g  b a s i c  p o l i c y .  Should e x p e r i e n c e  prove  t h a t  a change 
o r  amendment would be n e c e s s a r y  o r  advantageous ,  based upon ap-
p l i c a b l e  p o l i c y  c o n s i d e r a t i o n s  which a r e  made by t h e  l e g i s l a t u r e ,  
the l e g i s l a t u r e  c a n  make t h a t  change by s t a t u t o r y  enac tment .  The 
advan tage  of this approach  i s  t h a t  it i s  s u s c e p t i b l e  t o  change. o r  
amendment whenever t h a t  i s  found t o  be n e c e s s a r y .  Another  ad- 
v a n t a g e  of  t h i s  approach i s  t h a t  i t  should  avoid  u n c e r t a i n t i e s  a s  
t o  l e g a l  r i g h t s  and d u t i e s .  Because of t h e  comprehens iveness  and 
d e t a i l  i n h e r e n t  i n  t h i s  approach i t  i s  t h o u g h t  t h a t  unnecessa ry  
l i t i g a t i o n  w i l l  be r educed  ,.426 

The approach  t a k e n  by C a l i f o r n i a  h a s  been c r i t i c i z e d  be- 
c a u s e  i t  i s  though t  t h a t  t h e  complexi ty  o f  t h e  s t a t u t o r y  p a t t e r n  
which h a s  been deve loped  a l o n g  p r a g m a t i c  l i n e s  w i l l  t e n d  t o  en-
courage  l i t i g a t i o n  r a t h e r  t h a n  o u t  of c o u r t  s e t t l e m e n t s .  It i s  
a l s o  c r i t i c i z e d  b e c a u s e  t h e  comprehens iveness  of  t h e  s t a t u t e  re-
d u c e s  f l e x i b i l i t y  b y , n a r r o w i n g  t h e  r a n g e  of j u d i c i a l  a l t e r n a t i v e s  
a v a i l a b l e  unde r  t h e  s t a t u t e ,  a s  compared w i t h  t h e  common law.427 
T h i s  very i d e a  i s  a l s o  used i n  s u p p o r t  o f  t h i s  approach.  I n d e e d ,  
t h i s  approach t a k e s  away from t h e  c o u r t s  any chance  t o  make a po l -
i c y  d e t e r m i n a t i o n  i n  t h i s  a r e a .  One of t h e  main reasons for  t h e  
a d o p t i o n  of t h i s  s t a t u t o r y  approach i n  C a l i f o r n i a  was t o  t a k e  
away from t h e  c o u r t s  t h e  p o l i c y  d e t e r m i n a t i o n  power i t  had t h e r e -  

426. 	 C a l .  Law R e v i s i o n  Commln, A S t u d y  R e l a t i o n g  t o  Sove re ign  I m -
muni ty ,  p.  271 ( 1 9 6 3 ) .  

427. 	 Van A l s t y n e ,  ope c i t .  n o t e  407, a t  35. 



t o f o r e  e x e r c i s e d  when d e c i d i n g  whether  a  p a r t i c u l a r  a c t i v i t y  was 
"governmenta l"  o r  " p r o p r i e t a r y " .  T h i s  d e c i s i o n  i s  now i n  t h e  
hands  o f  t h e  C a l i f o r n i a  L e g i s l a t u r e .  

Summarv. F o r  a l e g i s l a t u r e  f a c e d  w i t h  t h e  t a s k  of formu-
l a t i n g  l e g i s l a t i o n  w i t h  r e s p e c t  t o  t h e  d o c t r i n e  of  s o v e r e i g n  i m -
mun i ty ,  t h e r e  a r e  s e v e r a l  a l t e r n a t i v e s  open t o  i t  i n  c o n s i d e r i n g  
a s o l u t i o n  t o  t h e  problem. The l e g i s l a t u r e  may choose t o  a d o p t  
any one o f  t h e  f o l l o w i n g  c o u r s e s  o f  a c t i o n :  (1 )  t a k e  no l e g i s -
l a t i v e  a c t i o n ;  ( 2 )  make t h e  s t a t e  e n t i r e l y  immune; (3) make t h e  
s t a t e  e n t i r e l y  l i a b l e ;  (4)  make t h e  s t a t e  e i t h e r  e n t i r e l y  immune 
o r  e n t i r e l y  l i a b l e ,  w i t h  some e x c e p t i o n s  t o  t h e  g e n e r a l  r u l e ;  ( 5 )  
waive  immunity up  t o  a c e r t a i n  amount; (6)  waive immunity o f  o n l y  
a l i m i t e d  number of  j u r i s d i c t i o n s ;  o r  (7 )  a t t e m p t  t o  s p e l l  o u t  i n  
d e t a i l  b o t h  the l i a b i l i t y  and immunity o f  p u b l i c  e n t i t i e s .  

The l e g i s l a t i v e  s o l u t i o n  a p p r o p r i a t e  f o r  one s t a t e  may n o t  
be  d e s i r a b l e  f o r  a n o t h e r .  There  a r e  many f a c t o r s  t h a t  must be  
t a k e n  i n t o  c o n s i d e r a t i o n  i n  d e t e r m i n i n g  what t h e  p o l i c y  shou ld  b e  
i n  a  p a r t i c u l a r  s t a t e .  I n  s h o r t ,  t h e  e x t e n t  t o  which l i a b i l i t y  
s h o u l d  be accep ted  o r  r e f u s e d  depends upon a c a r e f u l  and c o n s c i -  
e n t i o u s  e v a l u a t i o n  of competing p o l i c y  c o n s i d e r a t i o n s  i n  l i g h t  o f  
t h e  s p e c i a l  c i r c u m s t a n c e s  which may be r e l e v a n t  i n  each  s t a t e .  



COMMITTEE PROCEDURE AND ACTION 

I n t r o d u c t i o n  

Previous  a t t empts  a t  adopting l e g i s l a t i o n  i n  t h e  area  of 
sovereign immunity i n  Colorado i n  an e f f o r t  t o  abo l i sh  o r  modify 
the d o c t r i n e  have not  been successful, except  f o r  t h e  adoption of 
a l aw  i n  1949 making t h e  s t a t e  and o t h e r  governmental u n i t s  l i a b l e  
f a r  injury caused by t h e  opera t ion  of government owned motor ve- 
h i c l e s ,  and several  o t h e r  s t a t u t e s  which impose l i a b i l i t y  on pub- 
l i c  e n t i t i e s .  However, a s  was shown e a r l i e r  i n  t h i s  r e p o r t ,  
numerous o t h e r  j u r i s d i c t i o n s  have r e c e n t l y  changed t h e  d o c t r i n e ,  
e i t h e r  by j u d i c i a l  d e c i s i o n  o r  by l e g i s l a t i v e  a c t i o n ,  and t h e r e  
now appears  t o  be a  t r e n d  toward modifying o r  abo l i sh ing  it. I n  
a d d i t i o n ,  much c r i t i c i s n ~  has  been leve led  a t  t h e  d o c t r i n e  by l e g a l  
w r i t e r s  and scho la r s ,  

I n  t h e  l i g h t  of t h i s  t rend  and c r i t i c i s m ,  Colorado l e g i s -  
l a t o r s  and var ious  i n t e r e s t  groups have considered t h e  problems 
a t t e n d a n t  t o  governmental immunity t o  be of s e r i o u s  and immediate 
concern.  This  concern was expressed i n  t h e  Fo r ty - s ix th  General 
Assembly by t h e  i n t r o d u c t i o n  of House J o i n t  Resolut ion No. 1023 
which d i r e c t e d  t h e  L e g i s l a t i v e  Council t o  make ' 'a  study of t h e  
problem of governmental c i v i l  immunity wi th  a view toward devel-  
oping comprehensive l e g i s l a t i o n  t o  d e f i n e  and l i m i t  t h e  a r e a s  of 
immunity and t o  p rov ide  procedures f o r  compensation t o  those  a f -
f e c t e d  and t o  balance t h e  pub l i c  and p r i v a t e  i n t e r e s t  involved." 
The con ten t  of t h a t  s tudy  r e s o l u t i o n  was adopted by t h e  General 
Assembly i n  Sena te  Joint Resolut ion No. 42. I n  conformity with 
t h e  p rov i s ions  of S.J.R. No. 42 t h e  Committee on Sovereign Immun- 
ity was appointed by t h e  L e g i s l a t i v e  Council  t o  conduct such 
s tudy.  

Statement of t h e  problem. The problem involved i n  r e l a t i o n  
t o  l e g i s l a t i v e  c o n s i d e r a t i o n  o f  t h e  r u l e  of governmental immunity
l i e s  i n  weighing t h e  need f o r  compensation for i nd iv idua l  i n j u r y  
a g a i n s t  t h e  n e c e s s i t y  of p rese rv ing  pub l i c  funds f o r  genera l  use.  
Basic phi losophica l  cons ide ra t i ons  a s  t o  t h e  na ture  and purpose 
of government, i t s  r e l a t i o n s h i p  t o  t h e  i n d i v i d u a l  c i t i z e n  and t h e  
spreading of t h e  r i s k  of governmental a c t i v i t i e s  a re  involved.  

Arquments f o r  immunity. I n  the e a r l i e s t  express ion  of t h e  
sovere iqn  immunity r u l e  an unincorporated county was r e l i eved  of 
liability f o r  damages on t h e  grounds that (1)  t h e  community was 
unincorporated and thus d i d  not  have funds  t o  pay damages, and (2)  
t h a t  i t  i s  b e t t e r  t h a t  an i nd iv idua l  should s u s t a i n  an i n j u r y  than  
t h a t  t h e  publ ic  should s u f f e r  an inconvenience. I n  f u r t h e r  jus-
t i f i c a t i o n  of t h e  r u l e  i t  has  been s t a t e d  t h a t  (1) t h e  d o c t r i n e  
rests on publ ic  p o l i c y ,  (2)  it i s  absurd t o  speak of a wrong com-
mi t t ed  b an e n t i r e  people ,  (3) whatever t h e  s t a t e  does must be 
l a w f u l ,  f4) an agent  of t h e  s t a t e  i s  always o u t s i d e  of t h e  scope 
of his a u t h o r i t y  and employment when h e  commits any wrongfu l  a c t ,  



(5) p u b l i c  f u n d s  shou ld  n o t  be d i v e r t e d  t o  compensate f o r  p r i v a t e  
i n j u r i e s ,  (6 )  i n c o n v e n i e n c e s  and embarrassment  would descend upon 
t h e  government i f  i t  s h o u l d  be s u b j e c t  t o  l i a b i l i t y ,  (7 )  t h e r e  i s  
a l a c k  o f  precedent  (8) t h e r e  w i l l  be  an i n f i n i t y  o f  a c t i o n s  and 
s p u r i o u s  c l a i m s ,  ( 9 j  a m u n i c i p a l i t y  d e r i v e s  no p r o f i t  from t h e  ex-
e r c i s e  of  governmenta l  f u n c t i o n s ,  which a r e  s o l e l y  f o r  t h e  p u b l i c  
b e n e f i t  and t h u s  t h e r e  i s  no fund  from which t o  compensate f o r  
p r i v a t e  i n j u r i e s ,  ( 1 0 )  i n  t h e  per formance  of d u t i e s  p u b l i c  o f f i -  
c e r s  a r e  a g e n t s  of t h e  s t a t e  and n o t  of  t h e  c o r p o r a t i o n ,  s o  t h a t  
t h e  d o c t r i n e  of r e s p o n d e a t  s u p e r i o r  d o e s  n o t  a p p l y ,  and (11 )  c i t -  
i e s  and c o u n t i e s  c a n n o t  c a r r y  on t h e i r  government i f  money f o r  
p u b l i c  u s e  i s  d i v e r t e d  t o  making good t h e  t o r t s  of  employees.  

Arquments a q a i n s t  immunity.  C r i t i c s  of t h e  d o c t r i n e  p o i n t  
t o  t h e  z j u s t i c e  of  making a  p r i v a t e  i n d i v i d u a l  s u f f e r  f o r  wrongs 
i n f l i c t e d ,  i n  e f f e c t ,  by t h e  p e o p l e  a s  a  whole th rough  t h e  gov- 
e rnment  a s  t h e i r  a g e n t .  They argue  t h a t  t h e  s t a t e  i s  m o r a l l y  ob- 
l i g a t e d ,  a s  a s imple  a c t  o f  j u s t i c e ,  t o  compensate  p e r s o n s  who 
have  s u f f e r e d  a t  i t s  hands .  Although a s t a t e  canno t  be sued w i t h -  
o u t  c o n s e n t ,  i t  shou ld  n o t  a c t  w i t h  impuni ty , ,  f o r  a r u l e  of l aw  
which d e n i e s  a l l  r e l i e f  f o r  n e g l i g e n t  o r  a r b i t r a r y  a c t i o n  i m p l i c -  
i t l y  s a n c t i o n s  i t .  I n  a d d i t i o n ,  t h e s e  c r i t i c s  i n s i s t  t h e  burden  
s h o u l d  be d i s t r i b u t e d  amongst a l l  t h e  members of s o c i e t y  by f o r c -  
i n g  t h e  government t o  make compensa t ion  f o r  i t s  wrongs and i f  nec-
e s s a r y ,  p r o v i d i n g  s o u r c e s  of r evenue  t o  f i n a n c e  such compensa t ion .  
The c u r r e n t  of c r i t i c i s m  h a s  been  t h a t  t h e  t o r t s  of p u b l i c  employ- 
ees a r e  p r o p e r l y  t o  be r e g a r d e d  a s  a  c o s t  o f  t h e  a d m i n i s t r a t i o n  o f  
government ,  which shou ld  be  d i s t r i b u t e d  by t a x e s  t o  t h e  g e n e r a l  
p u b l i c ,  and t h a t  t h e  p u r c h a s e  o f  l i a b i l i t y  i n s u r a n c e  a d e q u a t e l y  
s e r v e s  t o  p r o v i d e  compensa t ion  f o r  t h e  i n j u r e d  who f a l l  w i t h i n  its 
p r o t e c t i o n .  

I n  t h e o r y  t .hen, t h e  c o n t r o v e r s y  i s  a s  t o  whe the r  t h e  bu rden  
of i n j u r i e s  i n f l i c t e d  by government s h o u l d  be bo rne  by t h e  i n j u r e d  
i n d i v i d u a l  o r  by s o c i e t y  a s  a whole.  I f  i t  i s  de te rmined  t h a t  the 
i n t e r e s t s  of j u s t i c e  a r e  b e s t  s e r v e d  by s p r e a d i n g  t h e  burden t o  
t h e  whole of  s o c i e t y  by removing o r  modi fy ing  t h e  immunity of gov-
e rnmen t ,  t h e  p r a c t i c a l  q u e s t i o n s  t h e n  a r i s e  of how b e s t  t o  admin- 
ister and f i n a n c e  such  a p o l i c y  and a t  t h e  same time p r e s e r v e  t h e  
f i s c a l  i n t e g r i t y  of  i n d i v i d u a l  governmenta l  e n t i t i e s  s o  t h a t  t h e y  
c a n  c a r r y  on t h e  b u s i n e s s  of  government .  The c r u c i a l  q u e s t i o n  
seems t o  be whether  o r  n o t  t h e  immunity of  governments  shou ld  b e  
waived  i n  p a r t i c u l a r  i n s t a n c e s  o r  a b o l i s h e d  a l t o g e t h e r  and, i f  t h e  
d o c t r i n e  i s  a b o l i s h e d  o r  l i m i t e d ,  how a c i t i z e n ' s  claim shou ld  be 
a d j u d i c a t e d  w i t h  t h e  l e a s t  i nconven ience  and t h e  g r e a t e s t  e q u i t y ,  
b o t h  t o  t h e  c i t i z e n  and t o  t h e  p u b l i c .  

P u r p o s e  of s o v e r e i q n  immunity s t u d y .  The purpose  o f  t h e  
s t u d y  on  s o v e r e i g n  immunity t h e n  i s  t o  e x p l o r e  t h e  i m p l i c a t i o n s  of 
p o s s i b l e  a l t e r n a t i v e  methods of p r o v i d i n g  governmenta l  t o r t  l i a -
b i l i t y  o r  immunity i n  t h e  l i g h t  of e x i s t i n g  s t a t u t o r y  p r o v i s i o n s  
and o f  r e l a t e d  ca se  law developments  b o t h  i n  Colorado  and o t h e r  
s t a t e s  i n  an a t t e m p t  t o  i d e n t i f y  and s u g g e s t  a p p r o p r i a t e  a p p l i c a -  



t i o n s  of po l i cy  c o n s i d e r a t i o n s  deemed p e r t i n e n t  t o  t h e  s o l u t i o n  
of t h e  problem posed f o r  t h e  l e g i s l a t u r e .  

To accomplish t h e  purposes s e t  f o r t h  i n  t h e  s tudy r e s o l u -  
t i o n  ( s e n a t e  J o i n t  Reso lu t i on  No. 42 ,  F o r t y - s i x t h  General  Assem- 
b l y ,  1967 ) ,  t h e  L e g i s l a t i v e  Council  Committee on Sovereign I m -
munity he ld  t h i r t e e n  meet ings  from June 9, 1967 t o  September 19, 
1968. To a i d  t h e  committee i n  i t s  d e l i b e r a t i o n s ,  r e p r e s e n t a t i v e s  
of v a r i o u s  depar tments  of s t a t e  government ( ~ o l o r a d o  Department 
of  Highways, I n su rance  Department,  At to rney  Gene ra l ' s  O f f i c e ,  D i -
v i s i o n  of'\,Local ~ove rn rnen t )  , r e p r e s e n t a t i v e s  of v a r i o u s  l o c a l  gov- 
ernmenta l  e n t i t i e s ,  and r e p r e s e n t a t i v e s  of t h e  insurance  i n d u s t r y ,  
were consu l t ed  by t h e  committee. I n  a d d i t i o n ,  two q u e s t i o n n a i r e s  
were used by t h e  committee t o  o b t a i n  comments and sugges t ions  from 
i n t e r e s t e d  pe rsons  on t h e  p roposa l s  t h e  committee had under con-
s i d e r a t i o n ,  

Ear ly  i n  i t s  d e l i b e r a t i o n s ,  t h e  committee determined t h a t  
any approach which a t t e m p t s  t o  comprehensively d e a l  with  t h e  sub-
j e c t  of  sovere ign  immunity should be based upon fundamental p o l i c y  
c o n s i d e r a t i o n s  designed t o  accomplish t J o  o b j e c t s  o r  t o  so lve  two 
problems: (1 )  t o  c l e a r l y  s e t  f o r t h  t h e  r e l e v a n t  s u b s t a n t i v e  l i a -  
b i l i t y  problems, and t o  d e l i n e a t e  t h e  k inds  of  a c t s  o r  omiss ions  
f o r  which p u b l i c  e n t i t i e s  a r e  o r  a r e  not  t o  be immune; and ( 2 )  t o  
c l e a r l y  s e t  f o r t h  t h e  p o l i c y  c o n s i d e r a t i o n s  r e l e v a n t  t o  t h e  f i n a n -  
c i a l  a d m i n i s t r a t i o n  of government t o r t  l i a b i l i t y  and t h e  proce-  
d u r a l  handl ing of governmental t o r t  l i a b i l i t y  c la ims .  I f  t h e  
pub l i c  e n t i t i e s  a r e  t o  be held  r e s p o n s i b l e  f o r  some o r  a l l  of i t s  
a c t s  of omiss ions ,  t h e  approach must p rov ide  some j u d i c i a l  o r  ad-
m i n i s t r a t i v e  means f o r  de te rmin ing  and en fo rc ing  t h a t  l i a b i l i t y .  

P o l i c y  Cons ide r a t i ons  Relevant  t o  L e q i s l a t i v e  Approach t o  Sovere iqn 
Immunity 

A s  i n d i c a t e d  e a r l i e r  i n  t h i s  r e p o r t ,  t h e r e  a r e  seven a l t e r -  
n a t i v e  l e g i s l a t i v e  approaches a v a i l a b l e  t o  t h e  l e g i s l a t u r e :  ( 1 )
t a k e  no l e g i s l a t i v e  a c t i o n ;  ( 2 )  make t h e  s t a t e  e n t i r e l y  immune; 
(3) make t h e  s t a t e  e n t i r e l y  l i a b l e ;  (4)  make t h e  s t a t e  e i t h e r  en-
t i r e l y  immune o r  l i a b l e ,  wi th  some excep t i ons  t o  t h e  gene ra l  r u l e ;  
(5) waive immunity up t o  a c e r t a i n  amount; (6 )  waive immunity f o r  
p a r t i c u l a r  j u r i s d i c t i o n s  and main ta in  immunity f o r  t h e  remainder;  
or (7)  a t t emp t  t o  s p e l l  o u t  i n  d e t a i l  both  t h e  l i a b i l i t y  and i m -
munity of p u b l i c  e n t i t i e s .  T h e  advantages  and d i sadvan tages  of  
each approach and t h e  exper ience  i n  t h e  v a r i o u s  s t a t e s  which have 
adopted one of t h e  p a r t i c u l a r  approaches were explored e a r l i e r  i n  
t h i s  repor t .428 Each of t h e s e  a l t e r n a t i v e s  was considered by t h e  

428. See pages 108 t o  125. 



commit tee  a t  some p o i n t  d u r i n g  t h e  s t u d y ,  a s  w i l l  be d i s c u s s e d  
below.429 

Need f o r  l e q i s l a t i v e  a c t i d n .  A t  i t s  f i r s t  meet ing ,  t h e  
commit tee  heard  from A s s o c i a t e  J u s t i c e  Edward E. P r i n q l e  o f  t h e  
Co lo rado  Supreme C o u r t .  J u s t i c e  P r i n g l e  e x p l a i n e d  t h a t ,  t o  d a t e ,  
t h e  m a j o r i t y  of t h e  c o u r t  f e e l s  t h a t  any change,  m o d i f i c a t i o n ,  o r  
a b o l i t i o n  of t h e  d o c t r i n e  of s o v e r e i g n  immunity should  come from 
t h e  l e g i s l a t u r e .  S i n c e  t h e  Genera l  Assembly h a s  acqu iesced  i n  
t h e  d o c t r i n e  f o r  s c  many y e a r s ,  i t  shou ld  be t h e  r e s p o n s i b i l i t y  
of  t h e  l e g i s l a t u r e ,  n o t  t h e  c o u r t ,  t o  d e c i d e  whether  t o  modify o r  
a b o l i s h  t h e  d o c t r i n e .  J u s t i c e  P r i n g l e  e x p l a i n e d  t h a t  a  m i n o r i t y  
o f  t h e  c o u r t  b e l i e v e s  t h a t  t h e  c o u r t  shou ld  a b o l i s h  t h e  d o c t r i n e ,  
s i n c e  it came i n t o  e x i s t e n c e  th rough  j u d i c i a l ,  n o t  l e g i s l a t i v e ,  
a c t i o n .  The main d e b a t e  i s  n o t  o v e r  whe the r  t h e  d o c t r i n e  shou ld  
b e  a b o l i s h e d ,  b u t  o v e r  t h e  q u e s t i o n  of w h e t h e r  i t  should  be a b o l -
i s h e d  by t h e  c o u r t  o r  t h e  l e g i s l a t u r e .  

The d i s a d v a n t a g e s  of t a k i n  no l e g i s l a t i v e  a c t i o n  were 
d i s c u s s e d  e a r l i e r  i n  t h i s  r epor t . $30  I t  was t h e r e  i n d i c a t e d  t h a t  
t h e r e  was g e n e r a l  agreement  t h a t  adequa te  r e f o r m a t i o n  of t h e  doc-  
t r i n e  c a n  b e  achieved  o n l y  by l e g i s l a t i o n .  Ye t  i n  t h e  f a c e  of 
c o n t i n u e d  l e g i s l a t i v e  n e g l e c t  o r  i n a c t i o n ,  s e v e r a l  s t a t e  c o u r t s  
have  a b o l i s h e d  t h e  d o c t r i n e .  T h i s  abo l i shmen t  h a s ,  i n  a lmos t  
e v e r y  i n s t a n c e ,  l e d  t o  t h e  subsequen t  enac tment  of  l e g i s l a t i o n  t o  
a d e q u a t e l y  d e a l  w i t h  t h e  problems of s o v e r e i g n  immunity. Whether 
o r  n o t  t h e  Supreme C o u r t  of Colorado  w i l l  r e f u t e ,  change o r  o t h e r -  
w i s e  modify t h e  r u l e  i s ,  of c o u r s e ,  n o t  known. A change i n  t h e  
t h i n k i n g  o f  t h e  c o u r t  a s  a r e s u l t  of d e c i s i o n s  i n  o t h e r  s t a t e s ,  a 
change  i n  t h e  compos i t ion  of t h e  c o u r t  i t s e l f ,  o r  i m p a t i e n c e  by 
t h e  c o u r t  f o r  a c t i o n  by t h e  l e g i s l a t u r e ,  cou ld  r e s u l t  i n  a  change  
of p o s i t i o n  by t h e  c o u r t .  

The committee de t e rmined  t h a t  t o  t a k e  no l e g i s l a t i v e  a c t i o n  
and t o  w a i t  f o r  a b o l i s h m e n t  of t h e  d o c t r i n e  by t h e  Supreme C o u r t  
would n o t  be w i s e ,  j u s t  or p r a c t i c a b l e .  The commit tee  dec ided  
t h a t  a s t a t u t o r y  s o l u t i o n  t o  t h e  problem was needed t o  g i v e  d i r e c -  
t i o n  and b r i n g  some d e g r e e  of c o n s i s t e n c y  and u n i f o r m i t y  t o  t h e  
a p p l i c a b l e  s t a t u t o r y  and common law p r i n c i p l e s .  To t a k e  no l e g -
i s l a t i v e  a c t i o n  would s imply  l e a v e  i n  t h e  c o u r t s  t h e  power t h r o u g h  
j u d i c i a l  d e c i s i o n  t o  modify o r  a b o l i s h  t h e *  d o c t r i n e  a s  it saw f i t .  
The f a i l u r e  of t h e  G e n e r a l  Assembly t o  t a k e  a c t i o n ,  i n  o t h e r  words, 
would c o n s t i t u t e  a  d e c i s i o n  t o  p e r m i t  t h e  f u t u r e  e v o l u t i o n  of t h e  
d o c t r i n e  t o  be guided  by j u d i c i a l  c o n c e p t i o n s  of sound p u b l i c  
p o l i c y  on  a case -by-case  approach .  Because of  t h e  u n c e r t a i n t y  
t h a t  would r e s u l t  f rom t h i s  approach ,  and because  t h e  d e t e r m i n a -  

429. S e e  Minutes  of  Meet ing ,  pp. 2 t o  6 ,  August 1 7 ,  1967. 
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t i o n  of pub l i c  policy i s  p a r t i c u l a r l y  t h e  p r e roga t i ve  of t h e  l e g -
i s l a t u r e ,  t h e  committee concluded t h a t  t o  t a k e  no action a t  a l l  
would be unwise and t h i s  a l t e r n a t i v e  was r e j e c t e d .  The committee 
t h u s  recommended t h a t  a l e g i s l a t i v e  p roposa l  be adopted by t h e  
committee. 

Open end/closed end l e q i s l a t i v e  approach. The problem
faced  by t h e  committee was t h u s  a ques t i on  of how and when. n o t  

I - - -
whether, t h e  d o c t r i n e  should be changed o r  abol ished.  The prob-
lem was one of de te rmin ing  the sphere  w i t h i n  which government i s  
immune and need not  answer f o r  t h e  consequences of i t s  a c t i o n  and 
t h e  sphere  within which it is l i a b l e .  The committee determined 
t h a t  there a r e  two general approaches t h a t  may be employed i n  
drafting legislation -- t h e  open end and t h e  c losed  end approaches. 
Open end r e f e r s  t o  b i l l s  t h a t  would a b o l i s h  o r  r e t a i n  immunity 
across the board, comprehensively. Closed end refers t o  l e g i s l a -  
tion t h a t  would abo l i sh  immunity, subject t o  c e r t a i n  excep t ions  
and l i m i t a t i o n s .  T h i s  method can invo lve  either t o t a l l y  estab-
lishing governmental l i a b i l i t y  and t h e n  l i s t i n  excep t ions  t o  i t ,  
o r  t o t a l l y  e s t a b l i s h i n g  governmental immunity 9r e a f f i r m i n g  sover -  
e i g n  immunity) and t h e n  l i s t i n g  excep t i ons  t o  t ha t . 431  

O ~ e nend -- r e t a i n  immunity. With r e s p e c t  t o  t h e  f i r s t  
approach,  t h a t  of r e t a i n i n g  t h e  p r e s e n t  l a w  of immunity, t h e  com- 
m i t t e e  f e l t  t h a t  such an approach was undes i r ab l e .  Under t h e  
present system t h e  c o u r t s  a r e  c o n t i n u a l l y  expanding governmental 
l i a b i l i t y  by i n t e r p r e t i n g  governmental a c t i v i t i e s  a s  c o n s t i t u t i n g
p r o p r i e t a r y  f u n c t i o n s  f o r  which t h e  e n t i t i e s  a r e  not  immune. T h i s  
c r e a t e s  a serious problem because t h e r e  i s  no certainty regard ing
immunit ies  and l i a b i l i t i e s  and from t h e  t ime a new l i a b i l i t y  i s  
c r e a t e d  by t h e  c o u r t s  u n t i l  t h i s  a r e a  of l i a b i l i t y  can be covered 
by t h e  purchase of l i a b i l i t y  insurance  there i s  no insurance  
coverage o r  p r o t e c t i o n .  Lack of coverage du r ing  t h i s  i n t e r i m  
pe r iod  poses  a serious threat to many e n t i t i e s .  It  was agreed 
t h a t  i f  l e g i s l a t i o n  w i t h  respec t  t o  sovere ign  immunity i s  not  en-
ac ted ,  t h e  c o u r t s  w i l l  c on t i nue  t o  c h i p  away a t  t h e  d o c t r i n e  o r  
a b o l i s h  i t  e n t i r e l y .  For  these r e a sons ,  the committee agreed t h a t  
t o  r e t a i n  t h e  present r u l e  of immunity would be undes i rable .432 

Open end -- b l a n k e t  waiver  of immunitv. The committee ob-
served t h a t  t h e  federal qovernment and s e v e r a l  s t a t e s  have bv 
statute o r  court decisio; dec la red  that government i s  not imhune 
from l i a b i l i t y  for i t s  t o r t s  and t h a t  t h e  l i a b i l i t y  i s  t o  be de-
termined as  i f  t h e  government were a p r i v a t e  person. The diffi-
c u l t y  w i t h  t h i s  approach i s  t h a t  government i s  fundamental ly
d i f f e r e n t  from p r i v a t e  persons. I n  most j u r i s d i c t i o n s  where t h e r e  
h a s  been a b lanke t  waiver  of immunity, t h e  c o u r t s  have recognized 
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t h a t  t h e  l i a b i l i t y  of government canno t  be u n l i m i t e d  and t h e y  have  
worked o u t  l imits  of l i a b i l i t y  on a  c a s e  by c a s e  b a s i s  o v e r  a pe-
r i o d  of y e a r s ,  I f  no l i m i t s  on governmenta l  l i a b i l i t y  a r e  s p e c i -
f i e d ,  t h e  c o u r t s  w i l l  have  t o  d e f i n e  t h e  l i m i t s  of such l i a b i l i t y .  
T h i s ,  i n  e f f e c t ,  i s  an a b d i c a t i o n  of l e g i s l a t i v e  r e s p o n s i b i l i t y .  

Under t h i s  p r o c e s s ,  t h e  e x t e n t  o f  governmenta l  l i a b i l i t y  
c a n n o t  be de te rmined  w i t h  c e r t a i n t y .  Many c a s e s  must be t r i e d  
and p r o c e s s e d  th rough  t h e  c o u r t s ,  many of  which may r e s u l t  i n  t h e  
government d e f e n d a n t  n o t  b e i n g  h e l d  l i a b l e .  The f i n a n c i a l  s t a -  
b i l i t y  of  many public e n t i t i e s  may a l s o  be l e f t  u n p r o t e c t e d  be-  
c a u s e  o f  t h e  u n a v a i l a b i l i t y  of  i n s u r a n c e  a t  r a t e s  t h a t  t h e y  c a n  
a f f o r d  t o  pay,  r e s u l t i n g  from t h e  unknown p o t e n t i a l  l i a b i l i t y .  

Few p e r s o n s  would contend  t h a t  government should  be an i n -
s u r e r  of  a l l  i n j u r i e s  s u s t a i n e d  by p r i v a t e  p e r s o n s  a s  a  r e s u l t  of 
governmenta l  a c t i v i t y ,  even  though such  a p o l i c y  would s p r e a d  t h e  
l o s s e s  occas ioned  t h e r e b y  o v e r  t h e  l a r g e s t  p o s s i b l e  base .  The 
commit tee  b e l i e v e s  t h a t  t h e  b a s i c  problem i s  t o  d e t e r m i n e  how f a r  
i t  i s  d e s i r a b l e  and s o c i a l l y  e x p e d i e n t  t o  p e r m i t  t h e  l o s s - d i s t r i -  
b u t i n g  f u n c t i o n  of t o r t  l aw  t o  app ly  t o  p u b l i c  e n t i t i e s ,  w i t h o u t  
t h e r e b y  unduly i n t e r f e r i n g  w i t h  t h e  e f f e c t i v e  f u n c t i o n i n g  of such  
e n t i t i e s  f o r  t h e i r  own p u b l i c l y  approved ends .  The b l a n k e t  w a i v e r  
of immunity approach t e n d s  t o  r e s o l v e  t h i s  problem by i g n o r i n g  it .  
F o r  t h e s e  r e a s o n s ,  t h e  commit tee  r e j e c t e d  t h i s  approach a s  b e i n g  
u n d e s i r a b l e .  

C losed  end approaches .  Wi th  t h e  r e j e c t i o n  of t h e  two open 
end approaches  d i s c u s s e d  above,  t h e  commit tee  de t e rmined  t h a t  i t  
c o u l d - a d o p t  e i t h e r  a s t a t u t e  i n  which l i a b i l i t y  was t h e  g e n e r a l  
r u l e ,  w i t h  e x c e p t i o n s ,  o r  a s t a t u t e  i n  which immunity was t h e  gen-  
e r a l  r u l e ,  w i t h  e x c e p t i o n s .  I n  c o n s i d e r i n g  which of  t h e s e  two 
a p p r o a c h e s  would be more r e a d i l y  a d a p t a b l e  t o  Colorado  l aw and 
which would be t h e  bes t  approach ,  t h e  commit tee  d i r e c t e d  i t s  a t -
t e n t i o n  t o  t h e  f o l l o w i n g  a r e a s :  (1) t h e  approach t h a t  would b e  
t h e  e a s i e s t  t o  d r a f t ;  ( 2 )  t h e  e f f e c t  each  approach  would have on 
t h e  a v a i i a b i l i t y  of i n s u r a n c e  and t h e  c o s t  t h e r e o f ;  (3) t h e  pos-  
s i b l e  e f f e c t  each approach  would have on t h e  per formance  of d u t i e s  
by p u b l i c  o f f i c i a l s  and employees;  and (4)  t h e  approach which 
would a l l o w  t h e  most f l e x i b i l i t y  f o r  f u t u r e  change.  

I n  t e rms  of l e g a l  d r a f t s m a n s h i p ,  t h e  commit tee  f e l t  t h a t  
it would b e  f a r  more d i f f i c u l t  t o  c l e a r l y  d e f i n e  t h e  e x c e p t i o n s  
t o  l i a b i l i t y  t h a n  it would be  t o  r e t a i n  immunity and t h e n  s e t  
f o r t h  e x c e p t i o n s  a c c o r d i n g  t o  which p u b l i c  e n t i t i e s  c a n  be  sued.  
Thus t h e  commit tee  conc luded  t h a t  it would be e a s i e r  t o  d r a f t  a 
b i l l  i n  which immunity i s  t h e  g e n e r a l  r u l e ,  w i t h  e x c e p t i o n s  f o r  
t h o s e  a r e a s  where in  l i a b i l i t y  should  a t t a c h  t o  p u b l i c  e n t i t i e s .  

With r e s p e c t  t o  t h e  f i n a n c i a l  c o n s i d e r a t i o n  p e r t a i n i n g  t o  
t h e  a v a i l a b i l i t y  and c o s t  of i n s u r a n c e ,  t h e  commi t t ee - found  t h a t  
e x p e r i e n c e  i n  o t h e r  s t a t e s  h a s  shown t h a t  cove rage  i s  more expen-  
s i v e  t o  o b t a i n  where l i a b i l i t y  i s  made t h e  p r i n c i p l e  and immunity 



t h e  except ion.  In s i t u a t i o n s  where immunity becomes t h e  p r i n c i -  
p l e  and t h e  areas of L i a b i l i t y  a r e  s e t  f o r t h  by way of excep t i ons ,  
the risk i s  more c l e a r l y  de f ined  and l ends  'itself t o  more a c c u r a t e  
assessment ,  which should  resu1.t i n  lower premiums for t h e  coverage  
had. I f  t h e  limits of p o t e n t i a l  l i a b i l i t y  a r e  known, pub l i c  en-
t i t i e s  may p l a n  acco rd ing ly ,  may budget f o r  t h e i r  p o t e n t i a l  l i a -  
b i l i t i e s ,  and may o b t a i n  r e a l i s t i c a l l y  p r i ced  insurance .  

A statute imposing l i a b i l i t y  w i t h  s p e c i f i c  excep t ions  f o r  
immunity would p rov ide  t h e  pub l i c  e n t i t i e s  with l i t t l e  b a s i s  upon 
which  t o  budget for t h e  payment of c l a i m s  and judgments f o r  dam-
ages, f o r  they  would be faced  with a v a s t  a r ea  of unforeseen sit-
u a t i o n s ,  any of which could r e s u l t  in c o s t l y  l i t i g a t i o n  and a 
possible damage judgment. Such a s t a t u t e  could  g r e a t l y  expand 
t h e  amount of l i t i g a t i o n  and t h e  a t t e n d a n t  expense. Moreover, 
the c o s t  of i n su rance  under such a s t a t u t e  would probably be 
g r e a t e r  t h a n  under a s t a t u t e  which p rov ides  f o r  immunity except  
t o  t h e  e x t e n t  provided by law, s i n c e  an i n su rance  company would 
demand a premium des igned t o  p r o t e c t  a g a i n s t  t h e  i n d e f i n i t e  a r ea  
of l i a b i l i t y  t h a t  would exist under a s t a t u t e  imposing l i a b i l i t y  
w i th  s p e c i f i e d  excep t i ons .  

Accordingly,  the committee decided t o  adopt a s t a t u t e  which 
p rov ide s  t h a t  p u b l i c  e n t i t i e s  a r e  immune from l i a b i l i t y  u n l e s s  
t h e y  a r e  dec l a r ed  t o  be l i a b l e  by o t h e r  s t a t u t o r y  p rov i s ion .  The 
committee f e l t  t h a t  t h i s  approach would provide  a  b e t t e r  basis 
upon which t h e  f i n a n c i a l  burden of l i a b i l i t y  may be c a l c u l a t e d ,  
s i n c e  each enactment imposing l i a b i l i t y  can be eva lua ted  i n  terms 
of t h e  p o t e n t i a l  c o s t  of such l i a b i l i t y .  

I t  i s  thought  by some t h a t  a l e g i s l a t i v e  approach i n  which 
l i a b i l i t y  i s  determined t o  be t h e  g e n e r a l  r u l e  w i l l  dampen t h e  
z e a l ,  i n t e r e s t  and enthusiasm of p u b l i c  o f f i c i a l s  and employees 
i n  t h e  performance of their d u t i e s  and f u n c t i o n s .  Th i s  a r i s e s  
from t h e  d e s i r e  t o  protect themselves from p o s s i b l e  s u i t ,  when 
t h e  law i s  not  s p e c i f i c  a s  t o  t h e i r  l i a b i l i t y  o r  immunity f o r  c e r -  
tain a c t s .  With l i a b i l i t y  t h e  gene ra l  r u l e ,  t h e i r  exposure t o  
suits i s  greatly increased. The resu1, t  of this may be a l ack  of 
morale and enthusiasm among pub l i c  employees. On t h e  o t h e r  hand, 
if immunity i s  t h e  g e n e r a l  r u l e ,  a  problem could  a r i s e  ou t  of t h e  
proper  performance of du ty  for it i s  p o s s i b l e  t h a t  a misguided
p u b l i c  o f f i c i a l  could  abuse his o f f i c e .  I f  immunity were complete 
an o f f i c i a l  could i n j u r e  i n d i v i d u a l s  by h i s  a c t i o n s  under t h e  pro-
tection of t h e  law. However, t h i s  problem seems t o  be more theo-  
r e t i c a l  t han  actual and t h e  committee thought  t h e  b e s t  approach 
would be f o r  immunity t o  be t h e  gene ra l  r u l e .  

The committee concluded t h a t  making immunity t h e  gene ra l  
r u l e  w i l l  p rovide  t h e  needed f l e x i b i l i t y  i n  t h e  s t a t u t e .  T h e  com-
mit tee recogn izes  t h a t  t h e . s u b j e c t  of sovere ign  immunit i s  so  
v a s t  t h a t  it i s  n e a r l y  imposs ib le  t o  s p e l l  o u t  i n  d e t a i l  a l l  a r e a s  
of a c t i v i t y  i n  which e i t h e r  immunity o r  l i a b i l i t y  of pub l i c  e n t i -  
t i e s  and i t s  employees i s  t o  be a p p l i e d .  Many a r e a s  of a c t i v i t y  



w i l l  r e q u i r e  a t t e n t i o n  i n  f u t u r e  y e a r s  and it can  be a n t i c i p a t e d  
t h a t  recommendations may be submi t t ed  t o  subsequen t  l e g i s l a t i v e  
s e s s i o n s  t o  d e a l  w i t h  t h e s e  remain ing  problems.  T h e r e f o r e  t h e  
commit tee  f e l t  it n e c e s s a r y  t h a t  a s t a t u t e  be d r a f t e d  which w i l l  
a l l o w  f o r  t h e  a d d i t i o n  of new a r e a s  o f  immunity o r  l i a b i l i t y  a s  
e x p e r i e n c e  p r o v e s  d e s i r a b l e .  By p r o v i d i n g  t h a t  l i a b i l i t y  i s  an 
e x c e p t i o n  t o  t h e  g e n e r a l  r u l e  of immunity,  a d d i t i o n a l  l i a b i l i t y  
may be imposed by t h e  l e g i s l a t u r e  w i t h i n  c a r e f u l l y  d r a f t e d  l i m i t s ,  
s hou ld  f u r t h e r  s t u d y  o r  e x p e r i e n c e  i n  f u t u r e  y e a r s  d e m o n s t r a t e  
t h a t  such l i a b i l i t y  i s  j u s t i f i e d .  

O t h e r  approaches .  The commit tee  c o n s i d e r e d  and r e j e c t e d  
t h e  approach  whereby e a c h  t ype  of gove rnmen ta l  u n i t  i s  o r  may be 
t r e a t e d  s e p a r a t e l y .  The commit tee  ag reed  t h a t  a l l  u n i t s  of gov-
ernment  should  be t r e a t e d  s i m i l a r l y ,  a s  l o n g  a s  t h e r e  i s  p r o v i -
s i o n  f o r  i n s u r a n c e  o r  a r r angemen t s  based  on a b i l i t y  t o  pay ,  f o r  
it makes l i t t l e  d i f f e r e n c e  t o  an i n j u r e d  p e r s o n  what t y p e  of gov-
e r n m e n t a l  u n i t  caused  t h e  i n j u r y .  I t  a p p e a r s  t o  be u n f a i r  t o  
make an i n d i v i d u a l ' s  r i g h t ' t o  r e c o v e r  damages f o r  i n j u r y  depend-  
e n t  on whether it  was the s t a t e  o r  some o t h e r  p o l i t i c a l  s u b d i v i -
s i o n  o r  governmenta l  u n i t  which was r e s p o n s i b l e . 4 3 3  

The approaches  which i n v o l v e  t h e  a u t h o r i z a t i o n  t o  p u r c h a s e  
i n s u r a n c e  and p r o v i s i o n s  f o r  t h e  w a i v e r  o f  immunity up t o  t h e  
l i m i t s  of i n s u r a n c e  c o v e r a g e  and/or s t a t u t o r y  limits on t h e  amount 
of r e c o v e r y  t h a t  may be had a g a i n s t  a p u b l i c  e n t i t y ,  a r e  c o n s i d -  
e r e d  u n d e r  a l a t e r  sub -head ing  i n  t h i s  r e p o r t .  

Utah s o v e r e i q n  immunity b i l l .  The commit tee ,  a t  i t s  f i r s t  
m e e t i n g ,  d e c i d e d  t h a t  i t  shou ld  s t a r t  w i t h  a  p a r t i c u l a r  p h i l o s o -  
phy o r  p r o p o s a l  on s o v e r e i g n  immunity s o  t h a t  t h e  comments r e -  
c e i v e d  from t h o s e  conce rned  would be focused  on a s i n g l e  p r o p o s a l  
r a t h e r  t h a n  d i r e c t e d  t o  t h e  whole problem i n  g e n e r a l  t e rms .  The 
commit.tee agreed  t o  b e g i n  by c o n s i d e r i n g  t h e  r e c e n t l y  e n a c t e d  
Utah  Governmental  Immunity A c t ,  which i s  c o n t a i n e d  h e r e i n  a s  Ap-
p e n d i x  A ,  s i n c e  t h e  a c t  s p e l l e d  o u t  a number of p r o v i s i o n s  and 
e x c e p t i o n s  which t h e  commit tee  wished t o  t h o r o u g h l y  e ~ ~ l o r e . 4 3 4  
Wi thou t  commit tee  endorsement  o r  a p p r o v a l ,  t h i s  b i l l  was s e n t  t o  
s e v e r a l  i n t e r e s t e d  p e r s o n s  and g roups  i n  an a t t e m p t  t o  s o l i c i t  
comments and s u g g e s t i o n s .  

The Utah b i l l  s e r v e d  a s  a s t a r t i n g  p o i n t  f o r  d i s c u s s i o n  o f  
what  ough t  and wha t  ough t  n o t  t o  be i n c l u d e d  i n  any s o v e r e i g n  i m -
muni ty  b i l l  t h e  commit tee  might  e v e n t u a l l y  wi sh  t o - p r o p o s e  or en-
d o r s e ,  Most of t h o s e  who responded t o  t h e  r e q u e s t  f o r  comments 
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s s e d  e a r l i e r  i n  
and r e l a t e d  d i s -  



and s u g g e s t i o n s  on t h e  Utah bill also appeared before t h e  commit- 
t e e  a t  i t s  second meeting on July 28, 1967.435 Various sections 
of the Utah  b i l l  were discussed bn detail and there were many sug-
g e s t i o n s  f o r  improvement and suggestions on how the bill could be 
adapted to Colorado9s s i t u a t i o n .  

Committee discuss ion  on t h e  Utah b i l l  p o i n t e d  o u t  one of 
the most b a s i c  decis ions t h a t  had t o  be made by t h e  commit tee  i n  
its consideration o f  s o v e r e i g n  immunity l e g i s l a t i o n .  T h a t  dec i -
s i o n  involved a deterninetion as to whether the crour;ts should de-
cide the immuni t i e s  and l i a b i l i t i e s  of governmental  entities o r  
whether t h a t  decision should be made by the leqislature. I n  e i -
t h e r  case, the committee agreed t h a t  it must be careful t o  forrn-
u l a t e  language  which differentiates between t h e  t w o  approaches. 

The conrmittee found  t h a t  the Utah b i l l  m a i n t a i n s  t h e  dis-
t i n c t i o n  between governmental and p r o p r i e t a r y  f u n c t i o n s  and vests  
i n  t h e  courts a d e t e r m i n a t i o n  whether a p a r t i c u l a r  a c t i v i t y  i s  
governmenta l  or p r o p r i e t a r y .  The Utah  b i l l  p r o v i d e s  f o r  this 
d i s t i n c t i o n  i n  S e c t i o n  3. Sovere ign  immunity i s  reaff i rmed with 
r e s p e c t  t o  governmental f u n c t i o n s ,  w h i l e  entities a r e  not immune 
w i t h  r e s p e c t  t o  p r o p r i e t a r y  f u n c t i o n s .  The re  i s  no e x a c t  d e f i n i -
tion o r  c l e a r - c u t  d i s t i n c t i o n  between governmenta l  and p r o p r i e -
tary and, under  the Utah b i l l ,  t h e  d e t e r m i n a t i o n  i s  made on t h e  
b a s i s  of t h e  f a c t s  in a s p e c i f i c  case .  The New York l e g i s l a t i o n ,  
a l t h o u g h  taking a d i f f e r e n t  p h i l o s o p h i c a l  approach ,  a l s o  main- 
tains t h i s  d i s t i n c t i o n ,  Under t h i s  t y p e  of s t a t u t e ,  t h e  d e t e r -  
m i n a t i o n  and a p p l i c a t i o n  o f  sovereign immunity i s  l e f t  i n  t h e  
hands  of the court .436 

The committee found t h a t  the C a l i f o r n i a  l e g i s l a t i o n ,  un-
like t h e  New York and Utah  approach,  seeks t o  keep c o n t r o l  of the 
problem i n  t h e  hands of t h e  l e g i s l a t u r e .  Although t h e  New York 
l e g i s l a t i o n  h a s  made governmental entities liable t o  t h e  same ex-
t e n t  a s  p r i v a t e  i n d i v i d u a l s ,  there a r e  c e r t a i n  a r eas  of govern-
menta l  a c t i v i t i e s  which b e a r  no resemblance  t o  t h e  a c t i v i t i e s  of 
a p r i v a t e  p e r s o n  and i n  which t h e  government e n t i t i e s  may remain  
immune. Under t h e  New York law t h e  r e c o g n i t i o n  o f  t h e s e  a r e a s  
t h a t  should remain immune has been l e f t  i n  t h e  hands  of  t h e  c o u r t .  
Under the Utah b i l l ,  t h e  c o u r t s  a re  left t o  d e t e r m i n e  w h e t h e r  an  
a c t i v i t y  i s  governmenta l  o r  p r o p r i e t a r y .  On t h e  o t h e r  hand,  i n  
C a l i f o r n i a ,  the dec i s ion  a s  t o  what a r e a s  of  governmental  a c t i v i t y  
should be immune o r  l i a b l e  remains  i n  t h e  l e g i s l a t u r e  and n o t  i n  
the c o u r t s.437 

435. See Minutes  of Meeting, July 28, 1967, f o r  comments on the 
Utah Governmental  Immunity A c t .  

436. Minutes  of Meeting,  August 17, 1967, p .  4 .  

437. I b i d .  



The committee w a s L i n  g e n e r a l  agreement  t h a t  it should  
a t t e m p t  t o  avoid  t h e  u s e  of  t h e  h a r d - t o - d e f i n e  t e r m s ,  " p r o p r i e -
t a r y "  and "governmenta l" ,  and t h a t  t h e  d i s t i n c t i o n  be a b o l i s h e d  
i n  any l e g i s l a t i o n  t h e  commit tee  migh t  p ropose .  L i t t l e  w i l l  be 
accompl ished  i n  a s t a t u t e  w i t h o u t  a b o l i s h i n g  t h e  governmenta l -  
p r o p r i e t a r y  d i s t i n c t i o n .  The a r e a s  o f  l i a b i l i t y  should  be se t  
f o r t h  i n  t h e  s t a t u t e ,  such  a s  was done  i n  t h e  C a l i f o r n i a  s t a t u t e .  
Immunity should  be p r e s e r v e d  a s  t o  a l l  o t h e r  f u n c t i o n s  s o  t h a t  
t h e r e  a r e  no unknown a r e a s  of  l i a b i l i t y .  The advan tages  of t h i s  
approach ,  a s  a l r e a d y  i n d i c a t e d ,  a r e  t h a t  new a r e a s  of l i a b i l i t y  
c a n  b e  added t o  t h e - l i s t  a s  e x p e r i e n c e  i n d i c a t e s .  and. i n s u r a n c e  
companies  would know w i t h  some' d e g r e e  of c e r t a i n t y  t h e  a r e a s  o f  
l i a b i l i t y .438 

C a l i f o r n i a  s t a t u t e .  I n  view of t h e  consensus  of t h e  com-
m i t t e e  t h a t  (1) some l e g i s l a t i o n  i s  needed w i t h  r e s p e c t  t o  t h e  
s o v e r e i g n  immunity d o c t r i n e ,  and (2 )  t h e  l i a b i l i t i e s  and immuni- 
t i e s  of governmenta l  u n i t s  unde r  t h e  d o c t r i n e  should  be made a 
m a t t e r  of s t a t u t o r y  d e t e r m i n a t i o n ,  t h e  commit tee  dec ided  t h a t  t h e  
C a l i f o r n i a  s t a t u t o r y  approach  should  be  fo l lowed.439 T h e r e f o r e ,  
t h e  commit tee  d i r e c t e d  t h a t  a  Colorado  d r a f t  of t h e  C a l i f o r n i a  
s t a t u t e  be p repa red  f o r  committee c o n s i d e r a t i o n . 4 4 0  The n e x t  two 
mee t ings  of t h e  commit tee  were devo ted  t o  a  c o n s i d e r a t i o n  and d i s -  
c u s s i o n  of t h e  s p e c i f i c  provisions of t h e  C a l i f o r n i a  s t a t u t e  .441 

I n  l i g h t  of t h e  commit tee  d i s c u s s i o n  of t h e  p r o v i s i o n s  of 
t h e  C a l i f o r n i a  s t a t u t e ,  t h e  commit tee  concluded  t h a t  i t s  complex-
i t y  and comprehens iveness  made i t s  a d a p t i o n  t o  Colorado  law an  
e x t r e m e l y  d i f f i c u l t  and cumbersome p r o c e s s .  I n  a d d i t i o n ,  t h e  form 
of t h e  C a l i f o r n i a  s t a t u t e  had been a lmos t  e n t i r e l y  abandoned. The 
commit tee  was i n  agreement ,  however, t h a t  c e r t a i n  s u b s t a n t i v e  p ro -
v i s i o n s  and c o n c e p t s  o f  t h e  C a l i f o r n i a  s t a t u t e  shou ld  b e  r e t a i n e d .  
The commit tee  t h e r e f o r e  concluded t h a t  a s i m p l e r  form of  s t a t u t e ,  
embodying s e v e r a l  of t h e  p r i n c i p l e s  of  t h e  Utah and C a l i f o r n i a  
s t a t u t e s ,  b u t  adap ted  more t o  C o l o r a d o ' s  needs ,  would be  e a s i e r  t o  
u n d e r s t a n d .  With t h i s  i n  mind, t h e  commit tee  d e c i d e d  t o  d r a f t  i t s  
own b i l l  i n  l i g h t  of t h e  commit tee  d i s c u s s i o n  c o n c e r n i n g  v a r i o u s  
p o l i c y  c o n s i d e r a t i o n s  r e l e v a n t  t o  t h e  p r o p e r  l e g i s l a t i v e  approach ,  
p o l i c y  c o n s i d e r a t i o n s  r e l e v a n t  t o  t h e  s u b s t a n t i v e  a s p e c t s  of l i a -
b i l i t y  and immunity i n  s p e c i f i c  t o r t  s i t u a t i o n s ,  p o l i c y  c o n s i d e r -  

-
438. Minu tes  o f M e e t i n g ,  J u l y  28, 1967,  p .  8. 

439. The C a l i f o r n i a  Governmental  Immunity Ac t .  See  n o t e s  
, , s u p r a ,  and r e l a t e d  d i s c u s s i o n  i n  t e x t .  
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a t i o n s  r e l evan t  t o  t h e  f i n a n c i a l  admin i s t r a t i on  of government t o r t  
l i a b i l i t y ,  and po l i cy  cons ide ra t i ons  r e l e v a n t  t o  t h e  procedural  
handl ing of government t o r t  l i a b i l i t y  claims.442 

Policv Considerat ions  Relevant  t o  t h e  Subs t an t ive  Law of Immunity 
o r  L i a b i l i t y  

The committee f e l t  t h a t  i t  was necessary t o  agree  upon the 
p o l i c i e s  i t  wished t o  express i n  a s t a t u t e  regarding s p e c i f i c  t o r t  
situations before  cons ider ing  a d r a f t  b i l l .  The committee t hus  
at tempted t o  determine what  a c t s  of negligence it wanted t o  cover,  
o r  w h a t  t y p e s  of c la ims  it wanted t o  i nc lude  f o r  which t h e r e  would 
be a waiver  of immunity. With this p o l i c y  de te rmina t ion ,  i t  was 
felt t h a t  a cons ide ra t i on  of t h e  d r a f t  b i l l  would be more meaning-
f u l  because t h e  committee would have an i dea  of what it wanted and 
what t o  look f o r ,  based upon t h e  agreed s p e c i f i c  p o l i c y  considera-
t i o n s  t o  be expressed i n  t h e  b i l l .  There fore ,  t h e  committee exam-
ined a reas  of p o s s i b l e  t o r t  l i a b i l i t y  and suggested avenues f o r  
app rop r i a t e  l e g i s l a t i v e  a c t i o n  c o n s i s t e n t  wi th  t h e  r e l evan t  po l i cy  
cons ide ra t i ons ,  

Scope of immunitv and l i a b i l i t v .  The committee agreed t h a t  
it should be t h e  p o l i c y  of t h e  s t a t u t e  not  t o  narrow t h e  p resen t  
common l aw on l i a b i l i t y  nor t o  expand t h e  p re sen t  common law on 
immunity, I t  shou ld  be t h e  i n t e n t  of t h e  s t a t u t e  n o t  t o  undo t h e  
p r e s e n t  l a w ,  unless otherwise s p e c i f i c a l l y  so s t a t e d  i n  t he  ac t .  
The s t a t u t e  should a s su re  t h a t  t h e  d o c t r i n e  i s  no t  imposed i n  
t hose  c a s e s  where it d i d  not  exist before ,  un l e s s  t h e  s t a t u t e  spe- 
c i f i c a l l y  so provides .  The statute should be designed t o  narrow 
t h e  a p p l i c a t i o n  of t h e  d o c t r i n e  and not  t o  permit  t he sexpans ion  of 
t h e  d o c t r i n e .443 

Automobile acc iden t s .  The committee agreed t h a t ,  with r e -
spec t  t o  i n j u r i e s  a r i s i n g  from automobile acc iden t s  caused by t h e  
neg l igen t  opera t ion  of government-owned motor v e h i c l e s ,  t h e  de-
f e n s e  of sovereign immunity should no t  be a v a i l a b l e  t o  a publ ic  
e n t i t y .  The committee agreed t h a t  t h e r e  should be an except ion 
f o r  emergency v e h i c l e s .  Thus ,  i f  an i n j u r y .  i s  caused by t h e  oper-  
a t i o n  of an emergency v e h i c l e  and i t s  ope ra t i on  does not  f a l l  
w i th in  t h e  p rov is ions  of t h e  except ion a s  expressed i n  13-5-4 (2)  
and ( 3 ) ,  C.R.S. 1963, t h e  defense  of sovereign immunity should not  
apply. I f ,  however, t h e  opera t ion  of t h e  emergency veh ic l e  i s  
w i th in  t h e  p rov is ions  of t h e  except ion,  sovereign immunity w i l l  
apply .444 
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The committee a l s o  f e l t  t h a t  t h e r e  may be c i r c u m s t a n c e s  
where in  t h e  o p e r a t o r  may sometimes be  i n d i v i d u a l l y  l i a b l e ,  i . e . ,  
s o v e r e i g n  immunity would n o t  be a v a i l a b l e  t o  him p e r s o n a l l y .  T h i s  
would o c c u r  when t h e  n e g l i g e n c e  i s  o u t s i d e  of t h e  scope  o f  h i s  em-
ployment .  I n  o t h e r  words ,  i f  t h e  o p e r a t o r ' s  a c t i o n s  c o n s t i t u t e  
g r o s s  n e g l i g e n c e ,  t h e y  a r e  o u t s i d e  of t h e  scope  of employment and 
t h e  e x c e p t i o n  f o r  t h e  o p e r a t i o n  of emergency v e h i c l e s  d o e s  n o t  
a p p l y .  On t h e  o t h e r  hand ,  i f  t h e  o p e r a t o r l s  a c t i o n s  do n o t  con-
s t i t u t e  g r o s s  n e g l i g e n c e ,  t h e y  a r e  w i t h i n  t h e  scope of employment 
and t h e  e x c e p t i o n .  Under t h e s e  c i r c u m s t a n c e s ,  s o v e r e i g n  immunity 
would app ly .  

H o s p i t a l s  and ia i l s .' The commit tee  ag reed  t h a t  s o v e r e i g n  
immunity shou ld  n o t  be  a v a i l a b l e  a s  a d e f e n s e  t o  i n j u r i e s  a r i s i n g  
f rom t h e  n e g l i g e n t  o p e r a t i o n  of a h o s p i t a l  o r  t h e  n e g l i g e n t  p e r -  
formance  of h o s p i t a l  a c t i v i t i e s .  The commit tee  a l s o  ag reed  t h a t  
t h i s  p o l i c y  should  be a p p l i e d  t o  t h e  o p e r a t i o n  of j a i l s . 4 4 5  

P u b l i c  b u i l d i n q s .  The commit tee  ag reed  t h a t  p u b l i c  e n t i -  
t i e s  shou ld  be l i a b l e  t o  t h e  same e x t e n t  a s  ~ r i v a t e  Dersons f o r  i n -  
j u r i e s  caused by t h e  dange rous  c o n d i t i o n s  of '  p u b l i c  b u i l d i n g s  3 4 6  

Roads and hiqhways.  With r e s p e c t  t o  l i a b i l i t y  o r  immunity 
f o r  i n j u r i e s  caused  by t h e  n e g l i g e n t  c o n s t r u c t i o n ,  o p e r a t i o n ,  o r  
ma in tenance  of p u b l i c  r o a d s ,  o r  by road  d e f e c t s  which c o n s t i t u t e  
a dange rous  c o n d i t i o n ,  t h e  committee found t h a t  t h e  p r e s e n t  l aw  
i s  i n  c o n f l i c t .  A coun ty  i s  p r e s e n t l y  immune from l i a b i l i t y .  - On 
t h e  o t h e r  hand, a c i t y  i s  p r e s e n t l y  l i a b l e  f o r  i n j u r i e s  caused  by 
d e f e c t i v e  s t r e e t s  w i t h i n  t h e  c i t y  l imi t s ,  i f  i t  had p r o p e r  and 
s u f f i c i e n t  n o t i c e  of t h e  d e f e c t  and f a i l e d  t o  c o r r e c t  i t .  

The commit tee  ag reed  t h a t  t h e  l i a b i l i t y  of t h e  rnun ic ipa l i -  
t i e s  s h o u l d  be expanded t o  i n c l u d e  t h e  c o u n t i e s  and t h e  s t a t e  on 
a l o g i c a l  b a s i s ,  However, t h e  commit tee  encoun te red  much d i f f i -  
c u l t y  i n  d e t e r m i n i n g  t h e  e x t e n t  t o  which t h i s  expans ion  should  
t a k e  p l a c e ,  s i n c e  i t  i s  r ecogn ized  t h a t  t h e r e  a r e  c e r t a i n  t y p e s  
of r o a d s  o r  c o n d i t i o n s  of r o a d s  which p robab ly  ought  n o t  t o  c a u s e  
t h e  i m p o s i t i o n  of t h e  r u l e  of l i a b i l i t y  on t h e  p u b l i c  e n t i t y .  

The commit tee  f i r s t  t hough t  t h a t  p e r h a p s  a d i s t i n c t i o n  
c o u l d  be  drawn between i n j u r i e s  caused  by road  d e f e c t s  t h a t  were  
l a t e n t  and road d e f e c t s  t h a t  were p a t e n t .  I n  t h e  case  of p a t e n t  
d e f e c t s ,  o r  d e f e c t s  which a r e  p l a i n l y  v i s i b l e  o r  which c a n  b e  d i s -  
cove red  by such  an i n s p e c t i o n  a s  would be made i n  t h e  e x e r c i s e  of 
o r d i n a r y  c a r e  and p rudence ,  t h e  e n t i t y  shou ld  be l i a b l e  f o r  i n -  
j u r i e s  r e s u l t i n g  t h e r e f r o m .  I t  i s  t o  b e  presumed t h a t  t h e  e n t i t y  
h a s  n o t i c e  of t h e  p a t e n t  d e f e c t .  F a i l u r e  t o  a c t  when p resumpt ive  



n o t i c e  e x i s t s  will r e s u l t  i n  l i a b i l i t y  for injuries caused t h e r e -
by. In the case of latent or hidden d e f e c t s ,  one which could not 
be d i scovered  by a reasonably c a r e f u l  i n spec t ion  using ord inary  
care,  the e n t i t y  w i l l  be immune,-unless it had a c t u a l  notice  of 
t h e  d e f e c t  i n  which case it will be held l i a b l e .  

The committee agreed t h a b w h e r e  a patent dangerous road* 
c o n d i t i o n  e x i s t s  and t h e  entity has  n o t i c e  of it o r  should  have 
n o t i c e  of it, t h e  condition should be p rope r ly  marked o r  t h e  pub-
l i c  p rope r ly  warned of t h e  condi t ion.  I f  t h e  cond i t i on  i s  not 
p r o p e r l y  marked to warn the pub l i c ,  t h e  entity w i l l  be liable f o r  
i n j u r i e s  resulting therefrom. Of course,  f n t h e  case of l a t e n t* 

d e f e c t s  i f  t h e  e n t i t y  does not  have n o t i c e ,  either a c t u a l  or pre-
sumptive, it w i l l  n o t  be l i a b l e .  

The committee, however, f e l t  t h a t  it i s  a rguab le  whe the r  
t h e  s t a t e  o r  county should be r equ i r ed  t o  r e p a i r  d e f e c t s  or t o  
provide proper markings or warnings of t h e i r  existence i n  o r d e r  
t o  avoid l i a b i l i t y .  The  vast  number of mi les  of s t a t e . highways
and roads would impose a tremendous obligation on t h e  s t a t e  i f  it 
were t o  meet t h i s  r e q u i r e m e n t .  I n  o t h e r  words, it i s  arguable
w h e t h e r  l i a b i l i t y  should be t h e  rule wi th  r e s p e c t  t o  a l l  s t a t e  
roads, s ince  there are some s t a t e  roads where l i a b i l i t y  should 
not  be t h e  ru le .  T h e  problem faced by t h e  committee was one of 
c l a s s i f y i n g  and d e f i n i n g  those  highways and roads  where immunity 
applies and where it does not apply. The committee felt that 
t h i s  classification, once agreed upon, would serve t o  impose vary-  
i n g  deg ree s  of l i a b i l i t y  depending- upon t h e  c l a s s i f i c a t i o n  of t h e  
road. 

The committee made several sugges t i ons  w i t h  respect t o  an 
a p p r o p r i a t e  c l a s s i f i c a t i o n .  It was f i r s t  suggested t h a t  perhaps 
the s t a t e  roads could be classified and a d i s t i n c t i o n  made between 
paved and unpaved state highways and roads. On paved roads ,  when 
t h e  s t a t e  h a s  n o t i c e  of a defect. and fails to ,  a c t  a s  r equ i r ed  t o  
avoid l i a b i l i t y ,  t h e  s t a t e  would be l i a b l e  f o r  injuries caused by
dangerous cond i t i ons  and defects. On unpaved roads  t h e  s t a t e  
would not be so liable. It was a l s o  sugges ted  t h a t  a  d i s t i n c t i o n  
might be made by t h e  use of t r a f f i c  count o r  use, with a d i f f e r e n t  
r u l e  of l i a b i l i t y  attaching t o  each kind of classification. It 
was suggested t h a t  a l l  backroads and jeep-roads be excluded from 
that classification which would impose liability, but t h a t  not  a l l  
non-surface  roads would necessarily have t o  be t r e a t e d  t h e  same. 

Another suggested approach was t o  waive immunity a s  t o  a l l  
roads and highways and t o  devise some method of p r o t e c t i n g  t h e  
s t a t e  and o the r  pub l i c  e n t i t i e s  from l i a b i l i t y  in unusual  s i t u a -  
t i o n s .  It was suggested that perhaps t h e  department  of highways 
o r  other r e s p o n s i b l e  public entity should be r e q u i r e d  t o  p o s t
warning signs when t h e r e  a r e  unusual o r  dangerous cond i t i ons  an 
t h e  p a r t i c u l a r  highways. P e r s o n s  who have n o t i c e  of the dangerous 
c o n d i t i o n  and yet  proceed t o  travel on  t h e  highway wou1.d bc con-
sidered t o  have assumed the risk of any injury t h a t  may occur  t o  



them a s  a r e s u l t  of t h e  dangerous c o n d i t i o n  warned a g a i n s t .  
Another  sugges t ion  was t h a t  t h e  c o n s t r u c t i o n  standards used t o  
c l a s s i f y  t h e  primary and secondary roads  of t h e  f e d e r a l  i n t e r s t a t e  
highway system and t h e  s t anda rds  used t o  c l a s s i f y  s t a t e  highways 
and roads  i n  Colorado cou ld  be used t o  c l a s s i f y  roads  f o r  t h e  p u r -
poses  of sovere ign  immunity. 

The committee agreed t h a t  t h e r e  must be a reasonab le  b a s i s  
upon which t o  make such a c l a s s i f i c a t i o n  and t h a t  t h e  c l a s s i f i c a -  
t i o n  system must be based on s t anda rds  which a r e  r e l a t e d  t o  t h e  
wa iver  of sovereign immunity. The system cannot  be a complete ly
a r b i t r a r y  c l a s s i f i c a t i o n ,  because such a c l a s s i f i c a t i o n  might be 
open t o  c o n s t i t u t i o n a l  attack on t h e  ground t h a t  it i s  i n  v i o l a -  
t i o n  of t h e  equa l  p r ~ t e c t i o n  c l a u s e  of t h e  c o n s t i t u t i o n .  The 
committee agreed t h a t  any a t t empt  t o  c l a s s i f y  by enumerat ion would 
have t o  be supported by good and s u b s t a n t i a l  r e a sons  due t o  t h e  
Colorado Supreme Cour t  d e c i s i o n s  concerning c l a s s i f i c a t i o n s .  

To a i d  t h e  committee i n  i t s  a t t empt  t o  a r r i v e  a t  a r eason-
able  c l a s s i f i c a t i o n  system, t h e  Colorado Department of Highways 
was cons u l t ed  f o r  i t s  recommendations. M r .  Joseph Montano, Chief  
Highway Counsel r e p o r t e d  t h a t  t h e  s t a t e  highways a r e  c l a s s i f i e d  
a s  f o l l ows :  (lj I n t e r s t a t e  System; (2)  Fede ra l  Primary System; 
(3) F e d e r a l  Secondary System; (4 )  Highways t h a t  a r e  s t a t e  h igh-  
ways b u t  a r e  not  on e i t h e r  t h e  I n t e r s t a t e ,  Primary o r  Secondary 
sys tems ;  and (5) Urban e x t e n s i o n s  of t h e  Federa l  Primary System. 
M r .  Montano r epo r t ed  t h a t  t h e  I n t e r s t a t e ,  Primary and Urban Exten- 
s i o n s  a r e  a l l  paved; p o r t i o n s  of t h e  Secondary System a r e  paved, 
o t h e r s  a r e  no t ;  p o r t i o n s  of t h e  system which a r e  n e i t h e r  a p a r t  of 
t h e  I n t e r s t a t e ,  Primary o r  Secondary a r e  paved, others a r e  n o t  
paved. 

M r .  Montano reported t h a t  a s  of t h e  year 1967, 64.33 pe r -
c e n t  of t h e  annual  v e h i c l e  m i l e s  t r a v e l e d  on all p u b l i c  s t r e e t s ,  
r o a d s ,  and highways were t r a v e l e d  on t h e  s t a t e  system. Of t h i s  
f i g u r e  t h e  breakdown of t h e  pe rcen tage  of v e h i c l e  m i l e s  t r a v e l e d  
on s t a t e  highways was a s  fo l l ows :  

MILES % OF ANNUAL 
OF VEHICLE MILES 

HIGHWAY CLASSIFICATION HIGHWAY TRAVELED 

I n t e r s t a t e  948.2 20.54 % 
Federa l -a id  Pr imary 3434.7 3 3 J 9  % 
Fede ra l - a id  Secondary 4189.7 9.97 % 
O t h e r  s t a t e  highways 102.9 .63 % 
ALL s t a t e  highways 8675.5 64.33 % 

I n  l i g h t  of t h i s  i n fo rma t ion ,  it was sugges ted  t h a t  pe rhaps  
t h e  d e f e n s e  of immunity could  be waived w i th  r e s p e c t  t o  i n j u r i e s  
o c c u r r i n g  on t h e  Interstate, Fede ra l  Pr imary,  and Urban Extens ion  
sys tems ,  s i n c e  t h e s e  a re  a l l  paved highways. With r e s p e c t  t o  t h e  

\ F e d e r a l  Secondary system, t h e  committee a t tempted t o  develop some 



c l a s s i f i c a t i o n  system. It was f i r s t  suggested t h a t  coun t i e s  could 
be c l a s s i f i e d  f o r  t h e  purpose of waiving immunity, i . e . ,  t h e  de- 
f e n s e  of immunity would be waived far damages f o r  i n j u r i e s  sus-
ta ined on t h e  Federa l  Secondary highways i n  p a r t i c u l a r  c l a s s e s  of 
c o u n t i e s ,  

The  Depar tment  of Highways r epo r t ed  t h a t  t he re  appeared to 
be no r e a l i s t i c  way t o  sub-c lass i fy  secondary and other s t a t e  
highways which would provide  a meaningful d i s t i n c t i o n  f o r  t h e  com-
mittee's purposes .  I t  was reported.  t h a t  any at tempt  t o  c l a s s i f y  
t h e  s t a t e  highways on a c a r  count b a s i s  would not be very  p r a c t i c a l  
because t h e  cond i t i ons  of t h e  various highwa s do not vary t o  any 
g r e a t  extent, I n  a d d i t i o n ,  there  i s  no r e a l1s t i c  manner i n  which 
t o  categorize t h e  highways by maintenance s tandards  s i n c e  t h e  de- 
partment i s  charged wi th  t h e  d u t y  of mainta ining a l l  highways. 
Consequently,  t h e  department i n s t r u c t s  i t s  maintenance personnel  
t o  mainta in  a l l  highways i n  t h o  bes t  manner pos s ib l e .  

The most impor tan t  cons ide ra t i on  in determining which s t a t e  
highways should n o t  be included i n  t h e  sovereign immunity waiver 
i s  t h e  f a c t  t h a t  t h e  Department of Highways must devote a major i ty  
of i t s  t ime t o  des ign ,  cons t ruc t i on ,  maintenance, and superv i s ion  
of t hose  highways which c a r r y  t h e  vast  majo r i t y  of t h e  t r a v e l i n g  
publ ic .  With t h i s  i n  mind, t h e  committee concluded t h a t  t h e  b e s t  
way t o  classify t h e  highways i s  by t h e  use of t h e  var ious  con-
s t r u c t i o n  s tandards ,  i .e . ,  F e d e r a l  Primary,  I n t e r s t a t e ,  e t c .  With 
r e s p e c t  t o  t h e  Federa l  Secondary and other s t a t e  highway systems, 
t h e  committee determined t h a t  immunity should be  waived only f o r  
t h e  paved highways which a r e  a p a r t  t h e r e o f .  There fore ,  a l l  paved 
roads should come under t h e  waiver of immunity p rov is ions .  

Pub l i c  parks .  r e c r e a t i o n a l  f a c i l i t i e s .  e t c .  With r e spec t  
t o  t h e  l i a b i l i t y  of p u b l i c  e n t i t i e s  f o r  i n j u r i e s  caused by danger-
ous cond i t i ons  i n  pa rks ,  r e c r e a t i o n a l  f a c i l i t i e s ,  e t c . ,  t h e  com-
m i t t e e  o r i g i n a l l y  considered and then  rejected t h e  i d e a  t h a t  a 
d i s t i n c t i o n  be made between parks  w i t h i n  t h e  corpora te  limits of a 
c i t y  and parks  o u t s i d e  t h e  corpora te  limits, wi th  l i a b i l i t y  a t -
tached t o  t h e  former but n o t  the l a t t e r .  The committee agreed  t h a t  
i n  this a rea ,  with c e r t a i n  except ions ,  t h e r e  should be no immunity. 

The committee concluded t h a t  a d i s t i n c t i o n  should be made 
between ( 1 )  i n j u r i e s  caused by negligence i n  t h e  cons t ruc t i on ,  
maintenance, f a i l u r e  t o  mainta in ,  e t c .  o f  a r t i f i c i a l ,  man-made ob-
j e c t s  (swing s e t s ,  b u i l d i n g s ,  e t c , )  and (2)  i n j u r i e s  caused by t h e  
natural cond i t i ons  of a park  ( t h e  F l a t  I r o n s  i n  Boulder o r  t h e  Red 
Rocks w e s t  of ~ e n v e r ) .  I n  o t h e r  words, ord inary  negligence i s  
s i f f i c i e n t  t o  impose l i a b i l i t y  for i n j u r i e s  caused by t h e  danger-
ous cond i t i on  of a r t i f i c i a l  ob j ec t s .  For i n j u r i e s  caused by nat-
u r a l  dangerous c o n d i t i o n s ,  immunity should be r e t a ined .  

I f  a f a c i l i t y  i s  cons t ruc ted  o r  b u i l t ,  it must be maintained 
a t  t h e  r i s k  of Being l i a b l e  f o r  a f a i l u r e  t o  do so. I f  t h e r e  i s  
p rope r ty  which was not  cons t ruc t ed ,  bu t  i s  n a t u r a l  and unimproved, 



a p u b l i c  e n t i t y  i s  n o t  r e q u i r e d  t o  m a i n t a i n  i t  and cannot  be  h e l d  
l i a b l e  f o r  f a i l u r e  t o  m a i n t a i n  i t .  I n  t h i s  c a s e ,  s o v e r e i g n  immun- 
i t y  i s  a p p l i c a b l e .  I n  s h o r t ,  t h i s  means t h a t  s o v e r e i g n  immunity 
d o e s  n o t  app ly  w i t h  r e s p e c t  t o  man-made o b j e c t s  and d o e s  app ly  t o  
n a t u r a l  o b j e c t s .  

Water ,  sewer ,  t r a s h ,  and o t h e r  p r o p r i e t a r y  a c t i v i t i e s .  The 
commit tee  de t e rmined  t h a t  t h e  d o c t r i n e  of  immunity shou ld  n o t  a p p l y. - -
t o  t h o s e  a c t i v i t i e s  which a r e  de t e rmined  t o  be p r o p r i e t a r y  i n  na-
t u r e  and t h a t  t h e  l i a b i l i t y  of an e n t i t y  when engaged i n  t h e s e  
f u n c t i o n s  should  be de te rmined  a s  i f  i t  were a p r i v a t e  c o r p o r a t i o n  
o r  i n d i v i d u a l .  These f u n c t i o n s  i n c l u d e  b u t  a r e  n o t  l i m i t e d  t o  t h e  
f o l l o w i n g :  w a t e r ,  s ewer ,  t r a s h  and w a s t e  d i s p o s a l ,  e l e c t r i c  and 
gas  u t i l i t i e s ,  swimming p o o l s ,  e t c .  

L i a b i l i t y  and immunity o f  p u b l i c  emplovees.  The commit tee  
a g r e e d  t o  i n c l u d e  i n  t h e  s t a t u t e  t h e  c o n c e p t  of r e s p o n d e a t  s u p e r i -  
o r  where in  t h e  e n t i t y  i s  l i a b l e  when t h e  employee i s  l i a b l e ,  and 
t h e  e n t i t y  i s  n o t  l i a b l e  when t h e  employee i s  n o t  l i a b l e .  Thus 
v i c a r i o u s  1 i a b i I . i t y  i s  imposed on t h e  p u b l i c  e n t i t y  f o r  t h e  t o r -  
t i o u s  a c t s  and o m i s s i o n s  of i t s  employees.  I n  t h e  absence  of  a 
s t a t u t e ,  a p u b l i c  e n t i t y  shou ld  no t  be h e l d  l i a b l e  f o r  an employ-
ee ' s  n e g l i g e n c e  where t h e  employee h i m s e l f  would be immune. I n  
o r d e r  t o  impose l i a b i l i t y  on t h e  e n t i t y  i t  i s  n e c e s s a r y  t o  show 
t h a t  t h e  employee ' s  n e g l i g e n c e  was committed i n  t h e  scope  of b i s  
employment unde r  c i r c u m s t a n c e s  where h e  would be  p e r s o n a l l y  l i a -  
b l e .  

The committee r e c o g n i z e d  t h a t  t h e r e  may be a c t s  of employ-
ees  where t h e  employee shou ld  be  l i a b l e  w i t h o u t  a l s o  impos ing  
l i a b i l i t y  on t h e  e n t i . t y .  T h i s  would be an e x c e p t i o n  t o  t h e  gen-  
e r a l  r u l e  of r e s p o n d e a t  s u p e r i o r .  These  e x c e p t i o n s  may i n c l u d e  
such  a c t s  a s  i n t e n t i o n a l  t o r t s ,  g r o s s  n e g l i g e n c e ,  f r a u d ,  m a l i c e ,  
and f a l s e  a r r e s t ,  These a c t s  cou ld  b e  c o n s i d e r e d  t o  be o u t s i d e  of  
t h e  employee ' s  scope  o f  a u t h o r i t y ,  and t h u s  t h e  employee would be 
p e r s o n a l l y  l i a b l e  w i t h o u t  l i a b i l i t y  b e i n g  imposed on t h e  e n t i t y .  
A l l  a c t s  o f  employees ,  u n l e s s  excep ted  o r  o t h e r w i s e  enumera ted ,  
s h o u l d  be c o n s i d e r e d  t o  be w i t h i n  t h e  scope  of  a u t h o r i t y .  

I t  was a l s o  r e c o g n i z e d  by t h e  commit tee  t h a t  t h e r e  may be 
c e r t a i n  a c t s  of employees t h a t  should  remain  immune from t h e  i m -
p o s i t i o n  of l i a b i l i t y .  These  a c t s  may i n c l u d e  t h e  a d o p t i o n  o r  
f a i l u r e  t o  adopt  o r  e n f o r c e  a law; t h e  i s s u a n c e ,  d e n i a l ,  suspen-
sion o r  r e v o c a t i o n  of a pa r rn i t ,  l i c e n s e ,  e t c . :  i n s p e c t i o n  of  
p r o p e r t y ;  t h e  i n s t i t u t i o n  o r  p r o s e c u t i o n  of j u d i c i a l  o r  admin i s -
t r a t i v e - p r o c e e d i n g s ;  and o t h e r  t y p e s  of  d i s c r e t i o n a r y  a c t i o n s  
which  p u b l i c  o f f i c i a l s  a r e  c a l l e d  upon t o  per form.  

Defense  o f  p u b l i c  employee. The commit tee  ag reed  t h a t  a 
p u b l i c  e n t i t y  shou ld  be r e q u i r e d  t o  assume t h e  d e f e n s e  c o s t s  of 
i t s  employees,  whether  s u c h  d e f e n s e  i s  assumed by t h e  p u b l i c  en -
t i t y  o r  n o t ,  when t h e y  were a c t i n g  w i t h i n  t h e  scope  of t h e i r  em-
ployment  and a c l a i m  i s  p r e s s e d  a g a i n s t  them f o r  a l l e g e d  i n j u r i e s .  
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The p u b l i c  e n t i t y  s h o u l d  a l s o  be r e q u i r e d  t o  pay a l l  judgments o r  
s e t t l e m e n t s  o f  c la ims a g a i n s t  i t s  p u b l i c  employees i n  c i rcum- 
s t a n c e s  where t h e  defense of  s o v e r e i g n  immunity i s  waived a s  t o  
t h e  p u b l i c  entity. The p u b l i c  e n t i t y ,  however,  should  n o t  be li-
a b l e  where it i s  n o t  made a p a r t y  d e f e n d a n t  i n  an  a c t i o n  and i s  
n o t  n o t i f i e d  of the exis tence  of t h e  a c t i o n  w i t h i n  a s p e c i f i e d  
time after t h e  commencement of t h e  a c t i o n .  

T h e  conimittee concluded t h a t  t h e  p u b l i c  e n t i t y  should  have  
discretion as t o  w h e t h e r  o r  not it wi31 assume the d e f e n s e  o f  i t s  
p u b l i c  employee. T h i s  i s  necessary i n  order t o  avo id  a c o n f l i c t  
of i n t e r e s t  s i t u a t i o n ,  The p u b l i c  e n t i t y  should be r e q u i r e d ,  
where it i s  made a c o - d e f e n d ~ n t  w i t h  its p u b l i c  employee, t o  no-
tify such  employee whether o r  not  it w i l l  assume his d e f e n s e .  
Where t h e  e n t i t y  is not made a co -de fendan t  but i s  n o t i f i e d  of 
t h e  e x i s t e n c e  of  the action w i t h i n  a s p e c i f i e d  t i m e ,  i t  should 
a l s o  notify t h e  employee whether o r  n o t  i t  w i l l  assume h i s  de-
f e n s e ,  

I f  t h e  p u b l i c  e n t i t y  decides t o  d e f e n d  t h e  employee and it 
i s  de te rmined  t h a t  t h e  employee was a c t i n g  within t h e  scope  of  his 
a u t h o r i t y  and employment, the  e n t i t y  w i l l  be l i a b l e  f o r  t h e  judg-  
ment.  I f  it i s  d e t e r m i n e d  by t h e  c o u r t  t h a t  t h e  employee was a c t -
i n g  o u t s i d e  of t h e  scope  of his employment, t h e  employee, s u b j e c t  
t o  an agreement  with t h e  entity, should  be r e q u i r e d  t o  r e imburse  
t h e  e n t i t y  f o r  reasonable attorneyfs fees. I n  a d d i t i o n ,  t h e  en-
t i t y  shou ld  n o t  compromise o r  settle c l a i m s  a g a i n s t  i t s  employees -
u n t i l  i t  i s  e s t a b l i s h e d  t h a t  sovereign immunity h a s  been waived.  

T h e  commit tee  a l s b  concluded t h a t  when t h e  e n t i t y  fails o r  
r e f u s e s  t o  de fend  one of i t s  employees,  it w i l l  b e  l i a b l e  t o  s a i d  
employee f o r  reasonable d e f e n s e  c o s t s  and/or t h e  s e t t l e m e n t  o r  
judgment c o s t s  i f  i t  i s  s u b s e q u e n t l y  de t e rmined  r e s p e c t i v e l y  t h a t  
t h e  employee was a c t i n g  w i t h i n  t h e  scope  of h i s  employment and 
t h e  claim a r o s e  out o f  c i r c u m s t a n c e s  where in  t h e  d e f e n s e  of sov-
e r e i g n  immunity h a s  been waived a s  t o  t h e  p u b l i c  e n t i t y .  If t h e  
c -ou r t  d e t e r m i n e s  t h a t  t h e  employee was n o t  w i t h i n  t h e  scope of 
his employment t h e n  t h e  e n t i t y  i s  n e i t h e r  l i a b l e  f o r  c o s t s  of  de-
fense nor  c o s t s  of t h e  judgment o r  s e t t l e m e n t .  

The above approach  was f a v o r e d  by the committee a l t h o u g h  it 
c o n s i d e r e d  an a l t e r n a t i v e  approach.  The a l t e r n a t i v e  t o  t h e  above 
po l i cy  i s  the approach  where in  t h e r e  i s  no r equ i r emen t  t h a t  t h e  
e n t i t y  de fend  i t s  employees f r o m  claims a r i s i n g  o u t  o f  a c t s  o r  
o m i s s i o n s  within tho scope  of employment. Under the a l t e r n a t i v e  
approach ,  t h e  e n t i t y  could refuse t o  d e f e n d  and even though a 
c o u r t  s u b s e q u e n t l y  e s t a b l i s h e s  t h a t  t h e  employee was w i t h i n  t h e  
scope  of a u t h o r i t y  the e n t i t y  would s t i l l  n o t  be l i a b l e  f o r  t h e  
d e f e n s e  c o s t .  The  a rguments  i n  favor of n o t  r e q u i r i n g  t h e  e n t i -  
t i e s  t o  de fend  a r e  t h a t  (1) it would* p robab ly  n o t  encourage  a s  many 
l a w  s u i t s ,  (2) it would p robab ly  c o s t  l e s s  money, and (31 it would 
encourage  r e s p o n s i b i l i t y  on t h e  p a r t  o f  p u b l i c  employees.  The 
argument i n  f a v o r  of r e q u i r i n g  t h e  p u b l i c  e n t i t i e s  t o  defend  t h e i r  



employees i s  t h a t  t h e  problems c r e a t e d  by t h e  c a s e  of L i b e r  v .  
F l o r  would n o t  a r i s e  agai n. 
_I 

The committee emphasized t h a t  any p r o v i s i o n  i n  t h e  s t a t u t e  
which r e q u i r e s  t h e  p u b l i c  e n t i t y  t o  de fend  shou ld  n o t  be c o n s t r u e d  
t o  be a  waiver  of immunity i n  s i - t u a t i o n s  where  t h e  s o v e r e i g n  i m -
munity r u l e  would o t h e r w i s e  be a p p l i c a b l e .  The p r o v i s i o n  shou ld  
n o t  be  i n t e r p r e t e d  a s  r e q u i r i n g  t h e  e n t i t y  t o  pay a l l  c l a i m s  
whe the r  o r  n o t  s o v e r e i g n  immunity e x i s t s .  

Defenses .  The g e n e r a l  r u l e  o f  any s t a t u t e  should  be t h a t  -s o v e r e i g n  immunity i s  r e t a i n e d ,  e x c e p t  a s  waived by t h e  s t a t u t e  
o r  o t h e r  p r o v i s i o n  of law. T h u s ,  i f  s o v e r e i g n  immunity ' i s  n o t  
waived by s t a t u t o r y  p r o v i s i o n ,  s o v e r e i g n  immunity s h a l l  be a v a i l -  
a b l e  t o  a p u b l i c  entity a s  a  d e f e n s e  t o  an  a c t i o n  f o r  i n j u r i e s .  
Where s o v e r e i g n  immunity i s  ab roga ted  a s  a  d e f e n s e ,  t h e  l i a b i l i t y  
of  t h e  p u b l i c  e n t i t y  s h o u l d  be de te rmined  i n  t h e  same manner a s  
i f  t h e  p u b l i c  e n t i t y  were a p r i v a t e  pe r son .  A l l  d e f e n s e s  a v a i l -  
a b l e  t o  p r i v a t e  p e r s o n s  a r e  a l s o  a v a i l a b l e  t o  p u b l i c  e n t i t i e s .  

P o l i c y  C o n s i d e r a t i o n s  R e l e v a n t  t o  F i n a n c i a l  A d m i n i s t r a t i o n  of 
Governmental  T o r t  L i a b i l i t y  

The committee f e l t  t h a t  t h e  p r a c t i c a l  f i s c a l  consequences 
which might  f o r e s e e a b l y  f l o w  from any en la rgemen t  of  t o r t  r e spon-  
s i b i l i t y  deserved t o  be a n a l y z e d  f o r  a t - l e a s t  two r e a s o n s ,  I n  
t h e  f i r s t  p l a c e ,  t h e  i n t e r e s t s  of j u s t i c e  demand t h a t  p r o v i s i o n  
be made f o r  something more t h a n  a mere t h e o r e t i c a l  l i a b i l i t y  which 
an i n j u r e d  p l a i n t i f f  i s  a u t h o r i z e d  t o  a s s e r t .  Assurance  shou ld  be 
f u r n i s h e d  t h a t  m e r i t o r i o u s  t o r t  c l a i m s ,  when proven ,  w i l l  a c t u a l l y  
be p a i d .  A second b a s i s  for conce rn  r e l a t e s  t o  t h e  p o t e n t i a l  re-
p e r c u s s i o n s  upon t h e  f i n a n c i a l  h e a l t h  of t h e  p u b l i c  e n t i t y  found 
t o  be l i a b l e .  The p u b l i c  i n t e r e s t  demands a s s u r a n c e  t h a t  p rospec -  
t i v e ,  a s  wel l  a s  a c t u a l ,  t o r t  l i a b i l i t i e s  w i l l  n o t  d i s r u p t  t h e  
o r d e r l y  a d m i n i s t r a t i o n  of p u b l i c  f i n a n c e s  n o r  i n t e r f e r e  w i t h  t h e  
d i l i g e n t  performance of  p u b l i c  f u n c t i o n s .  

I n s u r a n c e  -- w a i v e r  t o  e x t e n t  of cove raqe .  The commit tee  
a g r e e d  t h a t  one of t h e  s p e c i f i c  p o l i c y  c o n s i d e r a t i o n s  should  be  
t h a t  s o v e r e i g n  immunity i s  waived t o  t h e  e x t e n t  of i n s u r a n c e  cov-
e r a g e  o b t a i n e d  by a p u b l i c  e n t i t y .  T h i s  should  be so  r e g a r d l e s s  
o f  whe the r  t h e  e n t i t y  would o t h e r w i s e  be l i a b l e  o r  immune. Thus,  
i f  a p u b l i c  e n t i t y  o b t a i n s  i n s u r a n c e  t o  p r o t e c t  a g a i n s t  l i a b i l i t y  
f o r  i n j u r y ,  t h e n  such p u b l i c  e n t i t y  shou ld  be deemed t o  have  
waived t h e  d e f e n s e  of s o v e r e i g n  immunity a s  t o  t h e  p a r t i c u l a r  i n -  
j u r y  o r  i n j u r i e s  i n s u r e d  a g a i n s t  and t o  t h e  e x t e n t  of t h e  amount 
of i n s u r a n c e  p rov ided  f o r  t h e  p a r t i c u l a r  i n j u r y  o r  i n j u r i e s .  If 
t h e  d e f e n s e  of s o v e r e i g n  immunity would o t h e r w i s e  be a p p l i c a b l e  
t o  t h e  e n t i t y ,  t h e n  t h e  amount of r e c o v e r y  should  be l i m i t e d  t o  
t h e  amount of r e c o v e r y  a g a i n s t  t h e  i n s u r e r .  The committee f e l t  
t h a t  by p r o v i d i n g  t h a t  r e c o v e r y  be l i m i t e d  t o  what i s  r e c o v e r a b l e  
a g a i n s t  t h e  i n s u r e r ,  t h e  s i t u a t i o n  cou1.d be  avoided  where t h e  en-



t i t y  would have t o  pay an amount t o  make up t h e  d i f f e r e n c e  be- 
tween t h e  amount of  i n s u r a n c e  coverage and the amount t h e  i n s u r e r  
a c t u a l l y  pays.  

I n s u r a n c e  t o  c o v e r  l i a b i l i t i e s  c r e a t e d  under  s t a t u t e .  One 
o f  t h e  major  conce rns  of t h e  committee was whether any risks o r  
l i a b i l i t i e s  were b e i n g  c r e a t e d  by waiv ing  s o v e r e i g n  i r k u n i t y  which 
c o u l d  n o t  be a d e q u a t e l y  i n s u r e d  a g a i n s t .  The q u e s t i o n  was whether  
o r  n o t  t h e  s t a t e  and p o l i t i c a l  s u b d i v i s i o n s  could  purchase  l i a b i l -  
i t y  insurance a t  r e a s o n a b l e  r a t e s  t o  cover any new exposures
c r e a t e d  by any s o v e r e i g n  immunity l e g i s l a t i o n .  

I n  t h i s  r e g a r d ,  t h e  September 21 ,  1967, meet ing was devo t  -
ed t o  a d i s c u s s i o n  of t h e  i n s u r a n c e  a s p e c t s  of sovereign immunity
l e g i s l a t i o n .  The committee c o n s u l t e d  w i t h  M r .  Richard Barnes ,  
Commissioner of I n s u r a n c e ,  who had c o n t a c t e d  t h e  i n s u r a n c e  p e o p l e  
i n  New York, Utah and C a l i f o r n i a  t o  d e t e r m i n e  what problems had 
been encountered  i n  t h o s e  s t a t e s  wi th  r e s p e c t  t o  t h e  purchase  of  
i n s u r a n c e  t o  cove r  t h e i r  r i s k s .  I n  a d d i t i o n ,  t h e  committee con- 
s u l t e d  w i t h  M r .  C e c i l  Munson, A s s i s t a n t  V ice  P r e s i d e n t  of  P a c i f i c  
Indemni ty  Group, who was r e s p o n s i b l e  f o r  d r a f t i n g  t h e  i n s u r a n c e  
p o l i c i e s  h i s  company u s e s  f o r  governmental  l i a b i l i t y  coverage  i n  
C a l i f o r n i a .  M r .  Munsonls j u r i s d i c t i o n  a l s o  i n c l u d e s  I l l i n o i s ,  
Minnesota ,  and Utah ,  a l l  of which have s t a t u t e s  on governmental 
immunity and l i a b i l i t y .  

M r .  Barnes r e p o r t e d  t h a t  h e  had c o n t a c t e d  t h e  Commissioner 
of I n s u r a n c e  i n  Utah and had s o l i c i t e d  h i s  comments on t h e  expe- 
r i e n c e  i n  t h a t  s t a t e  subsequent  t o  t h e  enactment  of t h e  Utah b i l l .  
M r .  Barnes s a i d  t h a t  i n  Utah v a r i o u s  companies a r e  competing f o r  
b ids  f o r  i n s u r a n c e  coverage  by t h e  l o c a l  governments.  On t h e  
s t a t e  l e v e l ,  on1 t h e  Highway Department i s  i n s u r e d .  M r .  Barnes 
s t a t e d  t h a t  i n  h  Y s o p i n i o n  i n s u r a n c e  cou ld  be  o b t a i n e d  i n  Colo- 
r a d o  f o r  any of t h e  r i s k s  c r e a t e d  by t h e  Utah b i l l .  

- M r .  Munson s t a t e d  t h a t  t h e  i n s u r a n c e  companies have been 
a b l e  t o  p rov ide  t h e  cove rage  d e s i r e d  by t h e  p u b l i c  e n t i t i e s  i n  
C a l i f o r n i a .  He f e l t  t h e r e  would be  no s e r i o u s  problems invo lved  
i n  p r o v i d i n g  adequa te  i n s u r a n c e  coverage  i n  Colorado i f  t h e  s t a t e  
chooses  t o  f o l l o w  t h e  C a l i f o r n i a  approach.  I n  C a l i f o r n i a ,  premi-
ums a r e  k e p t  down c o n s i d e r a b l y  because of  t h e  s p e c i f i c a t i o n  of 
l i a b i l i t i e s  and immuni t ies .  M r .  Muhson s t a t e d  t h a t  t h e  more l i a -
b i l i t y  t h e  s t a t u t e  imposes, t h e  h i g h e r  t h e  cost f o r  t h e  coverage .  

I n  e x p l a i n i n g  what t h e  i n s u r a n c e  companies would look f o r  
i n  e s t a b l i s h i n g  r a t e s ,  M r .  Munson s t a t e d  t h a t  i n s u r a n c e  cou ld  be 
o b t a i n e d  from s e v e r a l  companies which a r e  c o m p e t i t i v e  i n  t h e  
f i e l d  and they  would look a t  t h e  t o t a l  exposure  of  t h e  e n t i t y  i n  
e s t a b l i s h i n g  t h e  i n s u r a n c e  r a t e s .  The company l o o k s  a t  t h e  l o s s  
r a t e s  f o r  each e n t i t y  i n  de te rmin ing  t h e  i n s u r a n c e  r a t e .  The 
company a l s o  looks  a t  t h e  a r e a s  o f  l i a b i l i t y  and immunity when 
w r i t i n g  a p o l i c y .  



M r .  Munson e s t i m a t e d  t h a t  a p o l i c y  i n  C a l i f o r n i a  of $50,000 
per p e r s o n  and $100,000 p e r  o c c u r r e n c e  for b o d i l y  i n j u r y  and 
$10,000 t o  825,000 f o r  p r o p e r t y  damage would c o s t  between $8,000 
and $9,000 p e r  y e a r ,  e x c l u d i n g  au tomobi l e  cove rage .  I t  was no ted  
t h a t  t h i s  i s  approx ima te ly  t h e  amount t h e  e n t i t i e s  i n  Colorado  
a r e  pay ing  now w i t h  t h e  immunity r u l e  i n  e f f e c t .  Asked what t h e  
premiums would be assuming t h e  immunity r u l e  were r e p e a l e d  a l t o -  
g e t h e r ,  M r .  Munson r e p l i e d  t h a t  t h e  c o s t  would be approx ima te ly  
25 p e r c e n t  more. 

M r .  Munson s a i d  t h a t  t h e  approach i n  U tah  of l i m i t i n g  t h e  
amount o f  i n s u r a n c e  t h a t  may b e  purchased  and l i m i t i n g  any judg-  
ment t o  t h a t  amount w a s  a good approach t o  f o l l o w .  M r .  Munson 
a l s o  s t a t e d  t h a t  p r o v i d i n g  f o r  a s t a n d a r d  p o l i c y  which would be  
r e q u i r e d  t o  cover e v e r y t h i n g  under  t h e  s t a t u t e  was a good i d e a  
b e c a u s e  i t  would avo id  many l o o p h o l e s ,  would b e n e f i t  t h e  b u y e r s ,  
and many good i n s u r a n c e  companies w i l l  w r i t e  s t a n d a r d  p o l i c i e s .  
He a l s o  commented t h a t  t h e r e  d o e s  n o t  appear  t o  be any g r e a t  p rob -  
lems i n  g e t t i n g  a p o l i c y  w i t h o u t  t o o  many r i d e r s  i n  it. 

A s  t o  whether  t h e r e  would be any s u b s t a n t i a l  s a v i n g s  i n  
c o s t  i f  l i m i t a t i o n s  on t h e  amount of damages which cou ld  be  r e -
cove red  were w r i t t e n  i n t o  t h e  s t a t u t e  and assuming t h e s e  l i m i t a -  
t i o n s  were f a i r l y  h i g h ,  M r .  Munson s t a t e d  t h a t  t h e r e  would be a 
s a v i n g s ,  b u t  added t h a t  t h e r e  a r e  a lmos t  a lways l imi t s  on l i a b i l -  
i t y .  I f  t h e r e  were no l im i t s  i n  t h e  s t a t u t e  and t h e  s t a t u t e  corn-
p l e t e l y  waived s o v e r e i g n  immunity,  no i n s u r a n c e  company w o u l d .  
c o v e r  t h i s  k ind  of  r i s k .  

L i m i t a t i o n  on maximum amount of r e c o v e r y .  The committee 
a g r e e d  t h a t  a l i m i t a t i o n  on  t h e  amount of r e c o v e r y  when t h e r e  i s  
l i a b i l i t y  should  be s e t  f o r t h  i n  t h e  s t a t u t e .  Thus ,  t h e  s t a t e  o r  
o t h e r  p u b l i c  e n t i t y  would be l i a b l e  up t o  t h e  s t a t u t o r y  maximum. 
The  c o m n ~ i t t e e  o r i g i n a l l y  agreed  t h a t  t h e  limits shou ld  be s e t  a t  
$100,000 p e r  p e r s o n ,  and $1,000,000 p e r  o c c u r r e n c e .  Although t h e  
$1 ,000 ,000  may seem h i g h ,  some e n t i t i e s  a r e  p r e s e n t l y  l i a b l e  i n  
a r e a s  where t h e r e  i s  no l i m i t a t i o n  a t  a l l .  When viewed from t h i s  
p e r s p e c t i v e ,  t h e  $1 ,000 ,000  l i m i t a t i o n  i s  r e a l l y  r e d u c i n g  t h e  po-
t e n t i a l  l i a b i l i t y  o f  a p u b l i c  e n t i t y .  The p o l i c y  behind t h e  
l i m i t a t i o n s  i s  t o  give some d e g r e e  o f  p r o t e c t i o n  t o  t h e  e n t i t y ,  
even  though b a s i c a l l y  wa iv ing  immunity and a l l o w i n g  more p e o p l e  
t o  s u e  f o r  i n j u r i e s  caused  by governmenta l  n e g l i g e n c e ,  

A t  t h e  August 15, 1968 meet ing ,  t h e  committee c o n s u l t e d  
w i t h  r e p r e s e n t a t i v e s  of t h e  Department  of I n s u r a n c e .  The  commit tee  
d e t e r m i n e d ,  upon i n f o r m a t i o n  f u r n i s h e d  by t h e  depa r tmen t ,  t h a t  the 
d i f f e r e n c e  i n  t h e  c o s t  of p u r c h a s i n g  i n s u r a n c e  w i t h  l i m i t s  se t  a t  
$100,000 - $1,000,000, and w i t h  l imits  s e t  a t  $100,000 - $3,000,000, 
was n o t  g r e a t  enough t o  make a s u b s t a n t i a l  d i f f e r e n c e .  The re  being 
no s u b s t a n t i a l  r e a s o n  f o r  n o t  i n c r e a s i n g  t h e  l i m i t  t o  $3,000,000 
p e r  o c c u r r e n c e ,  t h e  commit tee  d e c i d e d  t o  e s t a b l i s h  t h e  limits a t  
$100,000 p e r  p e r s o n  and $3 ,000 ,000  p e r  o c c u r r e n c e .  





Accord ing ly ,  a  p u b l i c  e n t i t y  shou ld  be r e q u i r e d  t o  pay any 
judgment t o  t h e  e x t e n t  f u n d s  a r e  a v a i l a b l e  i n  t h e  f i s c a l  y e a r  i n  
which t h e  judgment i s  f i n a l .  The judgment may be p a i d  o u t  of  any
f u n d s  t h a t  a r e  a v a i l a b l e  t o  t h e  e n t i t y  from ( 1 )  a s e l f - i n s u r a n c e  
r e s e r v e  fund  (2)  f u n d s  t h a t  a r e  u n a p p r o p r i a t e d  f o r  any o t h e r  pu r -  
p o s e ,  and ( 3 f  f u n d s  a p p r o p r i a t e d  f o r  t h e  c u r r e n t  f i s c a l  y e a r  f o r  
t h e  payment of such judgments  and n o t  p r e v i o u s l y  encumbered. 

I f  t h e  judgment c a n n o t  b e  p a i d  i n  f u l l  i n  t h e  f i s c a l  y e a r  
i n  which it becomes f i n a l ,  t h e  p u b l i c  e n t i t y  should  be r e q u i r e d  
t o  pay t h e  b a l a n c e  of t h e  judgment i n  t h e  ensu ing  f i s c a l  y e a r  by 
l e v y i n g  a t a x  s u f f i c i e n t  t o  d i s c h a r g e  t h e  judgment. The commit tee  
de t e rmined  t h a t  i n  no e v e n t  should  be l e v y  exceed t e n  mi l l s ,  ex-
c l u s i v e  of e x i s t i n g  m i l l  l e v i e s .  The p u b l i c  e n t i t y  should con-
t i n u e  t o  l e v y  such  t a x ,  n o t  t o  exceed t e n  m i l l s ,  b u t  i n  no e v e n t  
l e s s  t h a n  t e n  mills i f  such  judgment w i l l  n o t  be d i s c h a r g e d  by a  
l e s s e r  l e v y ,  u n t i l  t h e  judgment i s  d i s c h a r g e d .  

P o l i c y  C o n s i d e r a t i o n s  R e l e v a n t  t o  P r o c e d u r a l  Handl inq of  Govern- 
m e n t a l  T o r t  L i a b i l i t y  Cla ims  

N o t i c e  -- f i l i n q  of c l a im,  The commit tee  de te rmined  t h a t  
any p e r s o n  c l a i m i n g  t o  have  s u f f e r e d  an i n j u r y  by a p u b l i c  e n t i t y  
o r  a n  employee t h e r e o f  shou ld  be r e q u i r e d  t o  f i l e  a  w r i t t e n  no-
t i c e  w i t h  t h e  e n t i t y  w i t h i n  s i x  months a f t e r  t h e  d a t e ' t h e  i r t j u r y  
i s  known o r  should  have been known by t h e  e x e r c i s e  of r e a s o n a b l e  
d i l i g e n c e .  The commit tee  d e c i d e d  t h a t  a c l a i m  f o r  i n j u r y  shou ld  
be  c o n s i d e r e d  t o  a c c r u e  on t h e  d a t e  t h e  i n j u r y  i s  known o r  shou ld  
have  been known by t h e  e x e r c i s e  of  r e a s o n a b l e  d i l i g e n c e .  The 
commit tee  c o n s i d e r e d  and r e j e c t e d  a s u g g e s t i o n  t h a t  t h e  c l a i m  be 
considered. t o  a c c r u e  from t h e  time t h e  i n j u r y  i s  s u s t a i n e d .  The 
commit tee  a l s o  c o n s i d e r e d  and r e j e c t e d  a s u g g e s t i o n  t h a t  t h e  
c l a i m a n t  be r e q u i r e d  t o  f i l e  a w r i t t e n  n o t i c e  w i t h i n  t h r e e  months.  

The n o t i c e  shou ld  be p r e s e n t e d  t o  t h e  a t t o r n e y  g e n e r a l  when 
t h e  c l a i m  i s  a g a i n s t  t h e  s t a t e  o r  an employee t h e r e o f .  When t h e  
c l a i m  i s  a g a i n s t  any o t h e r  p u b l i c  e n t i t y  o r  an employee t h e r e o f ,  
t h e  n o t i c e  should  be  p r e s e n t e d  t o  t h e  gove rn ing  body of t h e  p u b l i c  
e n t i t y  o r  t h e  a t t o r n e y  r e p r e s e n t i n g  t h e  p u b l i c  e n t i t y .  

S t a t u t e  of l i m i t a t i o n s .  The commit tee  concluded t h a t  t h e r e  
s h o u l d  be a  two v e a r  s t a t u t e  o f  l i m i t a t i o n s  w i t h  r e s p e c t  t o  t o r t  
a c t i o n s .  An a c t i o n  based  on t o r t  should  be commenced w i t h i n  two 
y e a r s  a f t e r  t h e  a c c r u a l  of such  a c t i o n ,  o r  be f o r e v e r  b a r r e d .  

Compromise and s e t t l e m e n t .  The commit tee  dec ided  t o  v e s t  

i n  t h e  a d m i n i s t r a t i v e  officers of a  p u b l i c  e n t i t y  t h e  d i s c r e t i o n -  

a r y  a u t h o r i t y  t o  compromise o r  s e t t l e  c l a i m s .  




Colorado Governmental Immunity A c t  

The committee drafted a bill embodying the po l i cy  consider- 
a t i ons  discussed above. This b i l l ,  without committee endorsement 
or approval, was sent  t o  a l l  munic ipa l i t i es ,  count ies ,  and school 
d i s t r i c t s  i n  an attempt t o  s o l i c i t  comments and suggestions.  The 
committee devoted four meetings t o  a consideration of the draf t  
b i l l  i n  light of t h e  various  po l i cy  considerations and t h e  sugges-
tions from interested persons. This bill i s  contained i n  the  com-
mittee  report.  



APPENDIX k 

UTAI-I GOVE-WMENT IMMUNITY ACT 

63-30-1. Short  t i t l e .  --This a c t  s h a l l  be  knownand may be c i t e d  a s  t h e  " ~ t a h  
Government a 1  Immunity Act. " 

An Act r e l a t i n g  t o  t h e  immunity of t he  s t a t e ,  i t s  agencies  and p o l i t i c a l  sub-
d i v i s i o n  from a c t i o n s  a t  law; providing f o r  exemption t h e r e t o ,  f o r  the  purchase of 
l i a b i l i t y  insurance ,  and f o r  t h e  payment of claims and judgments. 

63-30-2. De f in i t i ons .  --As used i n  t h i s  a c t :  

(1) The word " s t a t e "  s h a l l  mean t h e  s t a t e  of Utah o r - a n y  o f f i c e ,  department,  
agency, a u t h o r i t y ,  commission, board,  i n s t i t u t i o n ,  h o s p i t a l ,  co l l ege ,  u n i v e r s i t y  
o r  o t h e r  i n s t rumen ta l i t y  t h e r e o f ;  

( 2 )  The words " p o l i t i c a l  subdivis ion" s h a l l  mean any county, c i t y ,  town, school  
d i s t r i c t ,  s p e c i a l  improvement o r  t ax ing  d i s t r i c t ,  o r  any o the r  p o l i t i c a l  subd iv i s ion  
o r  p u b l i c  corpora t ion ;  

(3)  The words "governmental e n t i t y "  s h a l l  mean and inc lude  t h e  s t a t e  and i t s  
p o l i t i c a l  subdiv i s ions  a s  def ined h e r e i n ;  

(4) The word "employee" s h a l l  mean and inc lude  any o f f i c e r ,  employee o r  s e r v a n t  
of a governmental e n t i t y ;  

(5) The word "claim" s h a l l  mean any claim brought aga in s t  a governmental e n t i t y  
o r  i t s  employee a s  permit ted by t h i s  a c t ;  

( 6 )  The word " injury"  means dea th ,  i n ju ry  t o  a person,  damage t o  o r  l o s s  of 
p rope r ty ,  o r  any o t h e r  i n j u r y  t h a t  a  person may s u f f e r  t o  h i s  person, o r  e s t a t e ,  
t h a t  would be ac t i onab l e  i f  i n f l i c t e d  by a p r i v a t e  person o r  h i s  agent.  

63-30-3. Immunity of governmental e n t i t i e s  from s u i t .  --Except a s  may be  o therwise  
provided i n  t h i s  a c t ,  a l l  governmental e n t i t i e s  s h a l l  be  immune from s u i t  f o r  any 
i n j u r y  which may r e s u l t  from t h e  a c t i v i t i e s  of s a i d  e n t i t i e s  wherein s a i d  e n t i t y  
is engaged i n  t h e  exe rc i s e  and d i scharge  of a governmental funct ion.  

63-30-4. Act p rov is ions  no t  construed a s  admission o r  d e n i a l  of l i a b i l i t y  - E f f e c t  
of waiver  of immunity. --Nothing contained i n  t h i s  a c t ,  un less  s p e c i f i c a l l y  provided,  
i s  t o  be construed a s  an admission o r  d e n i a l  of l i a b i l i t y ' o r  r e s p o n s i b i l i t y  i n  s o  f a r  
a s  governmental e n t i t i e s  a r e  concerned. Wherein immunity from s u i t  i s  waived by t h i s  
a c t ,  consent  t o  be sued is  gran ted  and l i a b i l i t y  of t h e  e n t i t y  s h a l l  be  determined 
as i f  t h e  e n t i t y  were a p r i v a t e  person. 

63-30-5. Waiver of immunity as t o  c o n t r a c t u a l  ob l i ga t i on .  --Immunity from s u i t  of 
a l l  governmental e n t i t i e s  is waived a s  t o  any c o n t r a c t u a l  ob l i ga t i on .  

63-30-6. Waiver of immunity a s  t o  a c t i o n s  involving proper ty .  --Immunity from s u i t  
of a l l  governmental e n t i t i e s  is waived f o r  t he  recovery of any proper ty  r e a l  o r  pe r sona l  
o r  f o r  t h e  possession thereof  o r  t o  q u i e t  t i t l e  t h e r e t o ,  o r  t o  fo r ec lo se  mortgages 
o r  o t h e r  l i e n s  thereon o r  t o  determine any adverse  c la im thereon,  o r  secure  any 
a d j u d i c a t i o n  touching any mortgage o r  o t h e r  l i e n  s a i d  e n t i t y  may have o r  c la im on 
the prope r ty  involved. 



63-30-7. Waiver of immunity f o r  i n j u r y  from negl igent  opera t ion  of motor vehicles-- 
Exception. --Immunity from suit of a l l  governmental e n t i t i e s  is  waived f o r  i n j u r y  
r e s u l t i n g  from t h e  negl igent  opera t ion  by any employee of a  motor veh ic l e  o r  o the r  
equipment while  i n  t h e  scope of h i s  employment; provided, however, t h a t  t h i a  section 
s h a l l  n o t  apply t o  t h e  opera t ion  of emergency veh ic l e s  a s  defined by law and while  
being dr iven  i n  accordance with the  requirements of s ec t i on  41-6-14', Utah Code 
Annotated 1953, as arnended by chapter  86, Laws of Utah, 1961. 

63-30-8. Waiver o f  immunity f o r  i n j u r y  caused by de fec t ive ,  unsafe,  o r  dangerous 
condi t ion  of highways, bridges:, or other s t r u c t u r e s .  --Immunity from s u i t  of a l l  
governmental e n t i t i e s  i s  waived f o r  any in ju ry  caused by a de fec t ive ,  unsafe,  o r  dan-
gerous condi t ion  of any highway, road, s t r e e t ,  a l l e y ,  crosswalk, sidewalk, c u l v e r t ,  
tunne l ,  b r idge ,  viaduct  o r  o t h e r  s t r u c t u r e  loca ted  thereon. 

63-30-9. Waiver of immunity f o r  i n j u r y  from dangerous o r  de fec t ive  pub l i c  bu i ld ing ,  
s t r u c t u r e ,  o r  o the r  publ ic  improvement - Exception. --Immunity from s u i t  of a l l  
governmental e n t i t i e s  is waived f o r  any in ju ry  caused from a  dangerous o r  d e f e c t i v e  
condi t ion  of any publ ic  bu i ld ing ,  s t r u c t u r e ,  dam, r e s e r v o i r  o r  o ther  publ ic  improvement. 
Immunity is no t  waived f o r  l a t e n t  de fec t ive  condi t ions .  

63-30-10. Waiver of immunity f o r  i n j u r y  caused by negl igent  a c t  o r  omission of 
employee - Exceptions. --Immunity from s u f t  of a l l  governme~ital  e n t i t i e s  is  waived 
f o r  i n j u r y  proximately caused by a negl igent  a c t  o r  omission of an employee committed 
w i th in  t h e  scope 05 h i s  employment except i f  t he  i n ju ry :  

(1) a r i s e s  out of t h e  e x e r c i s e  o r  performance o r  t h e  f a i l u r e  t o  exe rc i s e  o r  
perform a  d i s c r e t i ona ry  func t ion ,  whether o r  n o t  t h e  d i s c r e t i o n  i s  abused,. o r  
(2) arises out of a s s a u l t ,  b a t t e r y ,  f a l s e  impxisonment, f a l s e  a r r e s t ,  malicious 
prosecut ion,  i n t e n t i o n a l  t r e s p a s s ,  abuse of p rocess ,  l i b e l ,  s l ande r ,  d e c e i t ,  
i n t e r f e r e n c e  with c o n t r a c t  r i g h t s ,  i n f l i c t i o n  of mental anguish, invasion 
of r i g h t s  of pr ivacy,  o r  c i v i l  r i g h t s ,  o r  
(3) a r i s e s  out  of t h e  i s suance ,  den i a l ,  suspension, o r  revocat ion o f ,  o r  by 
t h e  f a i l u r e  o r  r e f u s a l  t o  i s s u e ,  deny, suspend o r  revoke, any permit,  l i c e n s e ,  
c e r t i f i c a t e ,  approval ,  o rde r ,  o r  similar a t i thor iza t ion ,  o r  
(4) a r i s e s  out  of a f a i l u r e  t o  make an in spec t ion ,  o r  by reason of making 
an inadequate o r  neg l igent  inspec t ion  of any proper ty ,  o r  
(5) a r i s e s  out  of t h e  i n s t i t u t i o n  o r  prosecut ion of any j u d i c i a l  o r  adminis t ra-
t i v e  proceeding, even i f  mal ic ious o r  without probable cause,  o r  
(6) a r i s e s  out  of a mis represen ta t ion  by s a i d  employee whether o r  not  such 
is  -negl igent  o r  i n t e n t i o n a l ,  o r  
(7 )  a r i s e s  out  of o r  r e s u l t s  from r i o t s ,  unlawful assemblies,  publ ic  demonstra- 
t i o n s ,  mob v io lence  and c i v i l  d i s turbances ,  o r  
(8) arises out  of o r  i n  connection with t h e  c o l l e c t i o n  of an assessment of 
t a x e s ,  o r  
(9) a r i s e s  out  of the a c t i v i t i e s  of t he  Utah Nat ional  Guard, o r  
(10) a r i ~ i e s  out  of t h e  i n c a r c e r a t i o n  of any person i n  any s t a t e  pr i son ,  county 
o r  c i t y  j a i l  o r  o t h e r  p l ace  of l e g a l  confinement, o r  
(11) a r i s e s  from any n a t u r a l  condi t ion on s t a t e  lands o r  the  r e s u l t  of any 
a c t i v i t y  authorized by t h e  s t a t e  land board. 

63-30-11. C l a i m  f o r  i n j u r y  - Claimant 's  p e t i t i o n  f o r  r e l i e f .  --Any person having a 
claim f o r  i n j u r y  t o  person o r  property aga ins t  a  governmental e n t i t y  o r  i t s  employee 
may p e t i t i o n  s a i d  e n t i t y  f o r  any appropr ia te  r e l i e f  inc lud ing  the  award of money 
damages, 




63-30-12. Claim aga ins t  s t a t e o r  agency - Notice t o  a t t o rney  general  and agency -
Time f o r  f i l i n g .  --A c la im a g a i n s t  t h e  s t a t e  o r  any agency thereof  a s  def ined  h e r e i n  
s h a l l  be  fo r eve r  barred un l e s s  n o t i c e  thereof  i s  f i l e d  with  t he  a t t o rney  gene ra l  of 
t h e  s t a t e  of Utah and t h e  agency concerned w i th in  one year  a f t e r  t h e  cause of a c t i o n  
a r i s e s .  

63-30-13. Claim a g a i n s t  p o l i t i c a l  subdiv i s ion  - Time f o r  f i l i n g  n o t i c e  - Claim a g a i n s t  
c i t y  o r  town f o r  i n j u r y  on highways, b r idges ,  o r  o t h e r  s t r u c t u r e s .  --A claim a g a i n s t  
a p o l i t i c a l  subdiv i s ion  s h a l l  be  fo r eve r  bar red  un l e s s  n o t i c e  thereof  is  f i l e d  w i th in  
n i n e t y  days a f t e r  t h e  cause of a c t i o n  a r i s e s ;  provided,  however, t h a t  any c la im 
f i l e d  a g a i n s t  a c i t y  o r  incorpora ted  town under s e c t i o n  63-30-8 s h a l l  be governed 
by t he  prov is ions  of s e c t i o n  10-7-77, Utah ~ o d e h n o t a t e d ,  1953. 

63-30-14. Claim f o r  i n j u r y  - Approval o r  d e n i a l  by governmental e n t i t y  o r  insurance  
c a r r i e r  w i t h i n  n ine ty  days.  --Within n ine ty  days of t h e  f i l i n g  of a c la im t h e  
governmental e n t i t y  o r  i ts  insurance  c a r r i e r  s h a l l  a c t  thereon and n o t i f y  t h e  
c la imant  i n  w r i t i n g  of i t s  approval  o r  den i a l .  A c la im s h a l l  be  deemed t o  have 
been denied i f  a t  t he  end of t h e  ninety-day per iod  t h e  governmental e n t i t y  o r  i t s  
insurance  c a r r i e r  has  f a i l e d  t o  approve o r  deny t h e  claim. 

63-30-15. Denial  of c la im f o r  i n j u r y  - Authori ty  and t ime f o r  f i l i n g  a c t i o n  a g a i n s t  
governmental e n t i t y .  --If t h e  c la im i s  denied,  a c la imant  may i n s t i t u t e  an a c t i o n  
i n  t h e  d i s t r i c t  cou r t  a g a i n s t  t h e  governmental e n t i t y  i n  those  circumstances where 
immunity from s u i t  has  been waived a s  i n  t h i s  a c t  provided. Said a c t i o n  must b e  
commenced w i th in  one year  a f t e r  d e n i a l  o r  t h e  d e n i a l  per iod  a s  s p e c i f i e d  he re in .  

63-30-16. J u r i s d i c t i o n  of d i s t r i c t  cou r t s  over a c t i o n s  - Applicat ion of Rules of 
C i v i l  Procedure.  --The d i s t r i c t  c o u r t s  s h a l l  have exc lu s ive  o r i g i n a l  j u r i s d i c t i o n  
over  any a c t i o n  brought under t h i s  a c t  and such a c t i o n s  s h a l l  be  governed by t h e  
Utah Rules of C i v i l  Procedure i n  s o  f a r  as they a r e  c o n s i s t e n t  wi th  t h i s  a c t .  

63-30-17. Venue of a c t i ons .  --Actions aga in s t  t h e  s t a t e  may be  brought i n  t h e  
county i n  which t h e  cause of a c t i o n  a ro se  o r  i n  S a l t  Lake Cuunty. Actions a g a i n s t  
a county may be brought i n  t h e  county i n  which t h e  cause of a c t i o n  a ro se ,  o r  i n  t h e  
defendant  county,  o r ,  upon l eave  gran ted  by a d i s t r i c t  cour t  judge of t h e  defendant  
county,  i n  any county contiguous t o  t h e  defendant county. Said leave  may be  g r an t ed  
ex  p a r t e .  Actions a g a i n s t  a l l  o t h e r  p o l i t i c a l  subd iv i s ions  including c i t i e s  and towns, 
s h a l l  be  brought i n  t he  county i n  which s a i d  p o l i t i c a l  subdiv i s ion  i s  l o c a t e d  o r  
i n  t h e  county i n  which t h e  cause of a c t i o n  a rose .  

63-30-18. Compromise and s e t t l emen t  of a c t i ons .  --The governmental e n t i t y ,  a f t e r  
con fe r r i ng  wi th  i t s  l e g a l  o f f i c e r  o r  o the r  l e g a l  counsel  i f  i t  has  no such o f f i c e r ,  
may compromise and s e t t l e  any a c t i o n  a s  t o  t h e  damages o r  o the r  r e l i e f  sought.  

63-30-19. Undertaking requi red  of p l a i n t i f f  i n  ac t i on .  --At t h e  t i m e  of f i l i n g  
t h e  a c t i o n  t h e  p l a i n t i f f  s h a l l  f i l e  an undertaking i n  a sum f ixed  by t h e  c o u r t ,  
b u t  i n  no ca se  l e s s  than the sum of $300, condi t ioned upon payment by t h e  p l a i n t i f f  
of t a x a b l e  c o s t s  incur red  by t h e  governmental e n t i t y  i n  t h e  a c t i o n  i f  t h e  p l a i n t i f f  
f a i l s  t o  p rosecu te  the a c t i o n  o r  fails t o  recover  judgment. 

63-30-20. Judgment a g a i n s t  governmental e n t i t y  ba r s  a c t i o n  aga in s t  employee. 
--Judgment a g a i n s t  a governmental e n t i t y  i n  an a c t i o n  brought under t h i s  act s h a l l  
c o n s t i t u t e  a complete ba r  t o  any a c t i o n  by t h e  c la imant ,  by reason of t h e  same 
s u b j e c t  ma t t e r ,  a g a i n s t  t h e  employee whose act o r  omission gave r i s e  t o  the claim. 



63-30-21. Claims by o t h e r  governmental  e n t i t i e s  p r o h i b i t e d .  --Notwithstanding 
any o t h e r  p r o v i s i o n  of t h i s  a c t ,  no c la im hereunder  s h a l l  b e  brought by t h e  United 
S t a t e s  o r  by any o t h e r  s t a t e ,  t e r r i t o r y ,  n a t i o n  o r  governmental e n t i t y .  

63-30-22. Exemplary o r  p u n i t i v e  damages p r o h i b i t e d  - Governmental e n t i t y  exempt -

from e x e c u t i o n ,  a t tachment  o r  garnishment.  --No judgment s h a l l  b e  rendered a g a i n s t  
the governmental en t ' i ty  f o r  exemplary o r  p u n i t i v e  damages; nor  s h a l l  execu t ion ,  
a t tachment  o r  garnishment i s s u e  a g a i n s t  t h e  governmental e n t i t y .  

63-30-23. Payment of c la im o r  judgment a g a i n s t  s t a t e  - Presentment f o r  payment. 
--Any c la im approved by t h e  s t a t e  a s  de f ined  h e r e i n  o r  any f i n a l  judgment ob ta ined  
a g a i n s t  t h e  s t a t e  s h a l l  b e  p r e s e n t e d  t o  t h e  o f f i c e ,  agency, i n s t i t u t i o n  o r  o t h e r  
i n s t r u m e n t a l i t y  involved f o r  payment if payment by s a i d  i n s t r u m e n t a l i t y  i s  o therwise  
p e r m i t t e d  by law. I f  such payment is  no t  au thor ized  by law then s a i d  judgment o r  
c la im s h a l l  b e  p resen ted  t o  t h e  board of examiners and t h e  board s h a l l  proceed a s  
provided i n  s e c t i o n  63-6-10, Utah Code Annotated, 1953. 

63-30-24. Payment of c la im o r  judgment a g a i n s t  p o l i t i c a l  s u b d i v i s i o n  - Procedure 
by governing body. --Any c l a i m  approved by a p o l i t i c a l  s u b d i v i s i o n  o r  any f i n a l  
judgment ob ta ined  a g a i n s t  a p o l i t i c a l  s u b d i v i s i o n  s h a l l  b e  submit ted t o  t h e  governing 
body t h e r e o f  t o  be paid  f o r t h w i t h  from t h e  g e n e r a l  funds of s a i d  p o l i t i c a l  subdivi-  
s i o n  u n l e s s  s a i d  funds  a r e  a p p r o p r i a t e d  t o  some o t h e r  use  o r  r e s t r i c t e d  by law o r  
c o n t r a c t  f o r  o t h e r  purposes.  

63-30-25. Payment of c la im o r  judgment a g a i n s t  p o l i t i c a l  s u b d i v i s i o n  - I n s t a l l m e n t  
payments. --If t h e  s u b d i v i s i o n  i s  unab le  t o  pay t h e  c la im o r  award dur ing  t h e  c u r r e n t  
f i s c a l  y e a r  i t  may pay t h e  c la im o r  a w a r d ' i n  n o t  more than t e n  ensuing annual  i n s t a l l -  
ments of e q u a l  s i z e  o r  i n  such o t h e r  i n s t a l l m e n t s  a s  a r e  agreeab le  t o  t h e  c la imant .  

63-30-26. Reserve funds f o r  payment of c la ims o r  purchase  of insurance  c r e a t e d  by 
p o l i t i c a l  s u b d i v i s i o n s .  --Any p o l i t i c a l  s u b d i v i s i o n  may c r e a t e  and mainta in  a r e s e r v e  
fund o r  may j o i n t l y  w i t h  one o r  more o t h e r  p o l i t i c a l  s u b d i v i s i o n s  make c o n t r i b u t i o n s  
t o  a j o i n t  r e s e r v e  fund,  f o r  t h e  purpose of making payment of claims a g a i n s t  t h e  
co-operat ing s u b d i v i s i o n s  when they become payable  pursuan t  t o  t h i s  a c t ,  o r  f o r  t h e  
purpose  of purchasing l i a b i l i t y  insurance  t o  p r o t e c t  t h e  co-operating s u b d i v i s i o n s  
from any o r  a l l  r i s k s  c r e a t e d  by t h i s  a c t .  

63-30-27. Tax l evy  by p o l i t i c a l  s u b d i v i s i o n s  f o r  payment of c la ims o r  judgments 
o r  i n s u r a n c e  premiums. --Notwithstanding any p r o v i s i o n  of law t o  t h e  c o n t r a r y  a l l  
p o l i t i c a l  s u b d i v i s i o n s  s h a l l  have a u t h o r i t y  t o  levy an annual  p roper ty  t a x  i n  t h e  
amount necessa ry  t o  pay any c l a i m s ,  s e t t l e m e n t s ,  o r  judgments secured pursuant  t o  
t h e  p r o v i s i o n s  h e r e o f ,  o r  t o  pay t h e  c o s t s  t o  defend a g a i n s t  same, o r  f o r  t h e  purpose 
of e s t a b l i s h i n g  and main ta in ing  a r e s e r v e  fund f o r  t h e  payment of such c la ims,  s e t t l e -
ments o r  judgments a s  may be reasonably  a n t i c i p a t e d ,  o r  t o  pay t h e  premium f o r  such 
i n s u r a n c e  a s  h e r e i n  a u t h o r i z e d ,  even though a s  a r e s u l t  of such levy t h e  maximum 
l e v y  a s  o therwise  r e s t r i c t e d  by law i s  exceeded the reby ;  provided,  t h a t  i n  no event  
s h a l l  such levy exceed one-half m i l l  no r  s h a l l  t h e  revenues de r ived  therefrom be 
used f o r  any o t h e r  purpose than  t h o s e  s t i p u l a t e d  h e r e i n .  

63-30-28. L i a b i l i t y  insurance  - Purchase by governmental e n t i t y  au thor ized .  --Any 
governmental  e n t i t y  w i t h i n  t h e  s t a t e  of Utah may purchase  insurance  a g a i n s t  any r i s k  
which may a r i s e  a s  a r e s u l t  of t h e  a p p l i c a t i o n  of t h i s  a c t .  



63-30-29. L i a b i l i t y  i n s u r a n c e  - Required p o l i c y  p r o v i s i o n s .  --Every p o l i c y  o r  
c o n t r a c t  of i n s u r a n c e  purchased by a governmental  e n t i t y  a s  pe rmi t t ed  under t h e  
p r o v i s i o n s  of t h i s  c h a p t e r  s h a l l  p rov ide :  

( a )  In  r e s p e c t  t o  b o d i l y  i n j u r y  l i a b i l i t y  t h a t  t h e  i n s u r a n c e  c a r r i e r  s h a l l  pay on 
b e h a l f  of t h e  i n s u r e d  governmental  e n t i t y  a l l  sums which t h e  i n s u r e d  would i n  t h e  
absence  of t h e  de fense  of governmental  immunity b e  l e g a l l y  o b l i g a t e d  t o  pay a s  
damages because  of b o d i l y  i n j u r y ,  s i c k n e s s  o r  d i s e a s e ,  i n c l u d i n g  dea th  r e s u l t i n g  
t h e r e f r o m ,  s u s t a i n e d  by any p e r s o n ,  caused by a c c i d e n t ,  and a r i s i n g  o u t  of t h e  owner-
s h i p ,  maintenance and u s e  of au tomobi les ,  o r  a r i s i n g  o u t  of t h e  ownership,  maintenance 
o r  u s e  of  p remises ,  and a l l  o p e r a t i o n s  n e c e s s a r y  o r  i n c i d e n t a l  t h e r e t o ,  o r  i n  r e s p e c t  
t o  o t h e r  o p e r a t i o n s  and caused by a c c i d e n t  s u b j e c t  t o  a l i m i t ,  e x c l u s i v e  of i n t e r e s t  
and c o s t s ,  of n o t  less than  $100,000 because  of b o d i l y  i n j u r y  t o  o r  d e a t h  of one 
p e r s o n  i n  any one a c c i d e n t  and,  s u b j e c t  t o  s a i d  l i m i t  f o r  one pe r son ,  t o  a l i m i t  of  
n o t  less t h a n  $300,000 because  of b o d i l y  i n j u r y  o r  d e a t h  of two o r  more pe r sons  
i n  any one a c c i d e n t ,  

(b)  I n  r e s p e c t  t o  p r o p e r t y  damage l i a b i l i t y  t h a t  t h e  i n s u r a n c e  c a r r i e r  s h a l l  pay 
on b e h a l f  of  t h e  i n s u r e d  governmental  e n t i t y  a l l  sums which t h e  i n s u r e d  would i n  
t h e  absence  of t h e  d e f e n s e  of governmental  immunity be  l e g a l l y  o b l i g a t e d  t o  pay a s  
damages because  of i n j u r y  t o  o r  d e s t r u c t i o n  of p r o p e r t y ,  i n c l u d i n g  t h e  l o s s  of  u s e  
t h e r e o f ,  caused by a c c i d e n t ,  and a r i s i n g  o u t  of t h e  ownership ,  maintenance o r  u s e  
of  p r e m i s e s ,  and a l l  o p e r a t i o n s  n e c e s s a r y  o r  i n c i d e n t a l  t h e r e t o ,  o r  i n  r e s p e c t  t o  
o t h e r  o p e r a t i o n s  and caused by a c c i d e n t  t o  a l i m i t  of n o t  l e s s  than  $50,000 because  
of i n j u r y  t o  o r  d e s t r u c t i o n  of  p r o p e r t y  o t h e r s  i n  any one a c c i d e n t .  

63-30-30. L i a b i l i t y  I n s u r a n c e  - P r o v i s i o n  f o r  wa ive r  of s o v e r e i g n  immunity d e f e n s e  
and f o r  payment by i n s u r e r  r e q u i r e d  i n  p o l i c y ,  --Every c o n t r a c t  o r  p o l i c y  of i n s u r a n c e  
purchased  under  t h e  terms of t h i s  a c t  f o r  any o r  a l l  r i s k s  c r e a t e d  by t h i s  a c t  s h a l l  
i n c l u d e  a p r o v i s i o n . o x  endorsement by which t h e  i n s u r e r  a g r e e s  n o t  t o  a s s e r t  t h e  
d e f e n s e  of s o v e r e i g n  immunity, and t o  pay a l l  sums f o r  which i t  would o t h e r w i s e  b e  
l i a b l e  under  i t s  c o n t r a c t  o r  p o l i c y  of insurance .  

63-30-31. L i a b i l i t y  i n s u r a n c e  - C o n s t r u c t i o n  of p o l i c y  n o t  i n  compliance w i t h  a c t .  
--Any i n s u r a n c e  p o l i c y ,  r i d e r  o r  endorsement h e r e a f t e r  i s s u e d  and purchased t o  i n s u r e  
a g a i n s t  any r i s k  which may a r i s e  as a r e s u l t  of t h e  a p p l i c a t i o n  of t h i s  a c t ,  which 
c o n t a i n s  any c o n d i t i o n  o r  p r o v i s i o n  n o t  i n  compliance w i t h  t h e  requ i rements  of t h e  
a c t ,  s h a l l  n o t  b e  rendered  i n v a l i d  t h e r e b y ,  b u t  s h a l l  b e  c o n s t r u e d  and a p p l i e d  i n  
accordance  w i t h  such c o n d i t i o n s  and p r o v i s i o n s  a s  would have a p p l i e d  had such p o l i c y ,  
r i d e r  o r  endorsement been i n  f u l l  compliance w i t h  t h i s  a c t ,  provided t h e  p o l i c y  i s  
o t h e r w i s e  v a l i d .  

63-30-32. L i a b i l i t y  i n s u r a n c e  - Purchase  of p o l i c y  from lowes t  and b e s t  b i d d e r  
r e q u i r e d .  --No c o n t r a c t  o r  p o l i c y  of i n s u r a n c e  may b e  purchased under t h i s  c h a p t e r  
o r  renewed under  t h i s  a c t  excep t  upon p u b l i c  b i d  t o  be  l e t  t o  t h e  lowes t  and b e s t  
b i d d e r .  

63-30-33, L i a b i l i t y  i n s u r a n c e  - I n s u r a n c e  f o r  employees a u t h o r i z e d .  --A governmental  
e n t i t y  may i n s u r e  any o r  a l l  o f  i t s  employees a g a i n s t  a l l  o r  any p a r t  of h i s  l i a b i l i t y  
f o r  i n j u r y  o r  damage r e s u l t i n g  from a  n e g l i g e n t  a c t  o r  omiss ion i n  t h e  scope  of h i s  
employment r e g a r d l e s s  of  whether  o r  n o t  s a i d  e n t i t y  i s  immune from s u i t  f o r  s a i d  
a c t  o r  omiss ion ,  and any e x p e n d i t u r e  f o r  such i n s u r a n c e  is  h e r e w i t h  d e c l a r e d  t o  be  
f o r  a p u b l i c  purpose.  



63-30-34. L i a b i l i t y  i n s u r a n c e  - Judgment o r  award o v e r  l i m i t s  of i n s u r a n c e  p o l i c y  
r educed ,  --If any judgment o r  award a g a i n s t  a governmenta l  e n t i t y  under s e c t i o n s  
63-30-7, 63-30-8, 63-30-9, and 63-30-10 exceeds  t h e  minimum amounts f o r  b o d i l y  
i n j u r y  and p r o p e r t y  damage l i a b i l i t y  s p e c i f i e d  i n  s e c t i o n  63-30-29, t h e  c o u r t  s h a l l  
r e d u c e  t h e  amount of s a i d  judgment o r  award t o  a sum e q u a l  t o  s a i d  minimum r e q u i r e -  
ments u n l e s s  t h e  governmenta l  e n t i t y  h a s  s e c u r e d  i n s u r a n c e  coverage  i n  excess  o f  
s a i d  minimum requ i remen t s  i n  which e v e n t  t h e  c o u r t  s h a l l  r educe  t h e  amount of  s a i d  
judgment o r  award t o  a sum e q u a l  t o  t h e  a p p l i c a b l e  l i m i t s  p rovided i n  t h e  i n s u r a n c e  
p o l i c y .  
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RE:  	 Proposed Sovereign Immunity 
Le~islat ion 

Dear 	Lyle: 

I have now reviewed w ith the American Insurance Association the rough 
draft of the captioned legislation dated August 12, 1968. On the whole, w e  
believe that this draft is quite good. 

However, we continue to be concerned with Section 9 (5) dealing with the 
accrual of the cause of action. As that section now stands, we believe it 
to be obscure as to precise meaning and that, if enacted as  it stands, would 
be a potential source of cons iderable litigation. Conceivably, as the section 
is now drafted, an injury could remain undiscovered for six years, a claim-
ant then discover o r  claim to have discovered the injury thus making the 
cause of action accrlle a month o r  s o  short of six years, and the claimant 
would 	then have an additional two years to commence litigation. This would 
certainly seem to controvert the present six year statute of limitations for 
personal injury o r  property damage now existing in the State of Colorado. 
It would almost seem that it would be less costly to the state and other 
governmental entities involved to leave out the proposed Section 9 (5) al-
together. 

We also note that Section 15 (2) (c) and Section 16 (2) (c) contain provisions 
leaving the determination as  to the responsibility of an insurance company 
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to the State Purchasing Agent or appropriate governing body of the govern-
mental subdivision. We could easily see where such a provision could 
lead to favoritism and pressure in the purchase of insurance coverage. 
We would believe that the insurance should be obtainable from any duly 
authorized insurance company which meets the requirements of the Colorado 
burance Commissioner. 

Yours very truly, 

ive Representative 
American 

cc: Senators Hahn, Chairman, Saundera and 
Representatives Braden, Cole, Edmonds, Grhshaw, Lamb, 


Sack and Safran 



	GA4.9-134a.pdf
	GA4.9-134b.pdf
	GA4.9-134c.pdf

