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December 4 ,  1962 

To Members of  t h e  F o r t y - f o u r t h  C o l o r a d o  G e n e r a l  Assembly: 

A s  d i r e c t e d  by t h e  t e r m s  o f  S e n a t e  J o i n t  R e s o l u t i o n  
No. 1 4  ( 1 9 6 1 ) ,  t h e  L e g i s l a t i v e  C o u n c i l  i s  s u b m i t t i n g  h e r e w i t h  
i t s  r e p o r t  and  recommendat ions  c o n c e r n i n g  c r i m i n a l  l aw 
r e v i s i o n .  The r e p o r t  c o v e r s  s e v e r a l  a r e a s  of  c r i m i n a l  l a w ,  
b u t  b e c a u s e  o f  t h e  c o m p l e x i t y  and  s c o p e  of  t h e  s t u d y ,  it was 
n o t  p o s s i b l e  t o  g i v e  f u l l  s t u d y  and c o n s i d e r a t i o n  t o  a 
number of  i m p o r t a n t  s u b j e c t s .  

The Commit tee  a p p o i n t e d  by t h e  L e g i s l a t i v e  C o u n c i l  
t o  make t h i s  s t u d y  s u b m i t t e d  i t s  r e p o r t  o n  November 30, 1962 ,  
a t  which t i m e  t h e  r e p o r t  was a c c e p t e d  by t h e  L e g i s l a t i v e  
C o u n c i l  f o r  t r a n s m i s s i o n  t o  t h e  G e n e r a l  Assembly.  

.Jernesb. Donne l ly  
Chairman 
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December 4 ,  1962 

S e n a t o r  James E.  D o n n e l l y ,  Chairman 
C o l o r a d o  L e g i s l a t i v e  C o u n c i l  
341  S t a t e  C a p i t o l  
Denver 2 ,  C o l o r a d o  

Dear  S e n a t o r  Donnel ly :  

T r a n s m i t t e d  h e r e w i t h  i s  t h e  r e p o r t  o f  t h e  
L e g i s l a t i v e  C o u n c i l  C r i m i n a l  Code Committee a p p o i n t e d  
p u r s u a n t  t o  S e n a t e  J o i n t  R e s o l u t i o n  No. 1 4  ( 1 9 6 1 ) .  T h i s  
r e p o r t  c o v e r s  t h e  a r e a s  o f  c r i m i n a l  law s t u d i e d  by t h e  
commit tee  d u r i n g  t h e  p a s t  two y e a r s  and t h e  recommendat ions  
r e l a t i n g  t h e r e t o .  The s u b j e c t s  p r e s e n t e d  i n  t h e  r e p o r t  
i n c l u d e :  s e n t e n c i n g ,  r e g u l a t i o n  of p r o f e s s i o n a l  b a i l  bonds-  
men, p r o v i s i o n  o f  c o u n s e l  f o r  i n d i g e n t  d e f e n d a n t s ,  i n c h o a t e  
c r i m e s ,  c r i m e s  a g a i n s t  p r o p e r t y ,  c r i m i n a l  i n s a n i t y ,  n a r c o t i c s ,  
and s t a t u t o r y  c h a n g e s  r e s u l t i n g  f rom t h e  a d o p t i o n  of  t h e  
R u l e s  of C r i m i n a l  P r o c e d u r e  by t h e  C o l o r a d o  Supreme C o u r t .  

Because  of  t h e  s c o p e  and c o m p l e x i t y  of  t h e  
f i e l d  o f  c r i m i n a l  l a w ,  t h e  commit tee  d i d  n o t  have  s u f f i c i e n t  
t i m e  t o  c o n s i d e r  s u c h  s u b j e c t s  a s  c r i m e s  a g a i n s t  t h e  p e r s o n :  
c r i m e s  a g a i n s t  p u b l i c  h e a l t h ,  s a f e t y ,  and d e c e n c y ;  a r r e s t ,  
a r r a i g n m e n t ,  and  o t h e r  p r e - t r i a l  p r o c e d u r e s :  and p r o b a t i o n  
and p a r o l e .  F u r t h e r  s t u d y  i s  a l s o  needed on s e n t e n c i n g ,  
c r i m i n a l  i n s a n i t y ,  and  c r i m e s  a g a i n s t  p r o p e r t y .  

R e s p e c t f u l l y  s u b m i t t e d ,  

/s/ 	 C h a r l e s  E.  B e n n e t t ,  Chairman 
C r i m i n a l  Code Commit tee  



FOREWORD 

T h i s  s t u d y  was  a u t h o r i z e d  by  S e n a t e  J o i n t  R e s o l u t i o n  No. 14  
( 1 9 6 1 ) .  T h i s  r e s o l u t i o n  d i r e c t e d  t h e  L e g i s l a t i v e  C o u n c i l  t o  a p p o i n t  a 
commi t t e e  t o  c o n t i n u e  t h e  s t u d y  of  t h e  C o l o r a d o  c r i m i n a l  s t a t u t e s  and  
t h e i r  a p p l i c a t i o n ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o  s u c h  r e l a t e d  s u b j e c t s  
a s  p a r o l e ,  p r o b a t i o n ,  s e n t e n c i n g ,  c r i m i n a l  i n s a n i t y ,  n a r c o t i c s ,  b a i l  
b o n d s ,  and  c r i m i n a l  j u r i s d i c t i o n .  

T h e  L e g i s l a t i v e  C o u n c i l  Commi t t e e  a p p o i n t e d  t o  make t h i s  s t u d y  
i n c l u d e d :  S e n a t o r  C h a r l e s  E .  B e n n e t t ,  Denve r ,  c h a i r m a n ;  S e n a t o r  W i l k i e  
Ham, Lamar ,  v i c e  c h a i r m a n ;  S e n a t o r  Edward J .  B y r n e ,  Denve r ;  S e n a t o r  
C a r l  W .  Fulghum, Glenwood S p r i n g s ;  S e n a t o r  J .  W i l l i a m  Wells, B r i g h t o n ;  
S e n a t o r  P a u l  E. Wenke, F o r t  C o l l i n s ;  S e n a t o r  E a r l  A.  W o l v i n g t o n ,  S t e r l i n g ;  
R e p r e s e n t a t i v e  R o b e r t  S .  E b e r h a r d t ,  D e n v e r ;  R e p r e s e n t a t i v e  F rank  E.  
Evans ,  P u e b l o ;  R e p r e s e n t a t i v e  B e r t  A .  G a l l e g o s ,  Denve r ;  R e p r e s e n t a t i v e  
H a r r y  C .  J o h n s ,  S r . ,  Hyg i ene ;  R e p r e s e n t a t i v e  J o h n  L .  Kane,  N o r t h g l e n n ;  
R e p r e s e n t a t i v e  P h i l l i p  M a s s a r i ,  T r i n i d a d ;  R e p r e s e n t a t i v e  H a r o l d  L. 
McCormick, Canon C i t y ;  and  R e p r e s e n t a t i v e  W a l t e r  R .  S t a l k e r ,  J o e s .  

S e n a t e  J o i n t  R e s o l u t i o n  No. 1 4  (1961) a u t h o r i z e d  t h e  L e g i s l a t i v e  
C o u n c i l  t o  a p p o i n t  i n  i t s  d i s c r e t i o n  a n  a d v i s o r y  c o m m i t t e e  r e p r e s e n t i n g  
a c r o s s  s e c t i o n  of knowledge  and  i n t e r e s t  i n  c r i m i n a l  l a w  and  r e , l a t e d  
m a t t e r s .  P u r s u a n t  t o  t h i s  a u t h o r i z a t i o n  t h e  L e g i s l a t i v e  C o u n c i l  a p p o i n t e d  
t h e  f o l l o w i n g  a d v i s o r y  c o m m i t t e e  members: J u s t i c e  Edward P r i n g l e ,  
C o l o r a d o  Supreme C o u r t ;  J u s t i c e  Leona rd  v . 9 .  S u t t o n ,  C o l o r a d o  Supreme 
C o u r t ;  J u d g e  J e a n  J a c o b u c c i ,  1 7 t h . J u d i c i a l  D i s t r i c t ;  J u d g e  G e r a l d  
M c A u l i f f e ,  2nd J u d i c i a l  D i s t r i c t ;  J u d g e  G e o r g e  d c L a c h l a n ,  1 5 t h  J u d i c i a l  
D i s t r i c t ;  J u d g e  H i l b e r t  S c h a u e r ,  1 3 t h  J u d i c i a l  D i s t r i c t ;  J u d g e  David  
Brofman,  Denver  C o u n t y  C o u r t ;  J u d g e  H a l  Chapman, O t e r o  Coun ty  C o u r t ;  
J u d g e  D a n i e l  J .  S h a n n o n ,  J e f f e r s o n  C o u n t y ;  J u d g e  Rex S c o t t ,  B o u l d e r  
M u n i c i p a l  C o u r t ;  Warden H a r r y  T i n s l e y ,  C h i e f  o f  C o r r e c t i o n s ,  Depa r tmen t  
o f  I n s t i t u t i o n s ;  Warden Wayne P a t t e r s o n ,  , C o l o r a d o  S t a t e  R e f o r m a t o r y ;  
Edward G r o u t ,  D i r e c t o r ,  D i v i s i o n  o f  A d u l t  P a r o l e ;  F r ank  C. D i l l o n ,  
D i r e c t o r ,  2nd J u d i c i a l  D i s t r i c t  P r o b a t i o n  D e p a r t m e n t ;  D i s t r i c t  A t t o r n e y  
Marv in  Dansky ,  1 7 t h  J u d i c i a l  D i s t r i c t ;  D i s t r i c t  A t t o r n e y  M a r t i n  P .  
M i l l e r ,  1 8 t h  J u d i c i a l  D i s t r i c t ;  D i s t r i c t  A t t o r n e y  F r e d  S i s k ,  1 6 t h  J u d i c i a l  
D i s t r i c t ;  A s s i s t a n t  D i s t r i c t  A t t o r n e y  Leonar'd C a r l i n ,  2nd J u d i c i a l  
D i s t r i c t ;  A s s i s t a n t  D i s t r i c t  A t t o r n e y  David  Hahn,  1 8 t h  J u d i c i a l  D i s t r i c t ;  
A s s i s t a n t  D i s t r i c t  A t t o r n e y  J ames  P .  J o h n s o n ,  8 t h  J u d i c i a l  D i s t r i c t ;  
D r .  Mark P. F a r r e l l ,  c o n s u l t i n g  p s y c h i a t r i s t ,  s t a t e  p e n i t e n t i a r y  and 
r e f o r m a t o r y ;  D r .  J o h n  McDonald, A s s i s t a n t  D i r e c t o r ,  C o l o r a d o  
P s y c h o p a t h i c  H o s p i t a l ;  D r .  C h a r l e s  E. Rymer, Denve r ;  Tom Adams, J u v e n i l e  
D e l i n q u e n c y  P r o j e c t ,  W e s t e r n  I n t e r s t a t e  Commiss ion on  H i g h e r  E d u c a t i o n ;  
F r ank  D e l l '  Apa, C o l o r a d o  P r i s o n  A s s o c i a t i o n ;  W i l l i a m  L .  R i c e ,  C o l o r a d o  
Bar  A s s o c i a t i o n  C r i m i n a l  Law Commi t t e e ;  P r o f e s s o r  A u s t i n  W .  S c o t t ,  -. 
U n i v e r s i t y  o f  C o l o r a d o  Law S c h o o l ;  C h i e f  H a r r y  C a b l e ,  S a l i d a  P o l i c e  
D e p a r t m e n t ;  L i e u t e n a n t  J .  F .  Moomaw, Denve r  P o l i c e  D e p a r t m e n t ;  C a p t a i n  
James  F .  Shumate ,  Denver  P o l i c e  Depa r t .men t ;  S h e r i f f  Ray K .  S c h e e r e r ,  
L a r i m e r  C o u n t y ;  S h e r i f f  Guy Van C l e a v e ,  Adams C o u n t y ;  and t h e  f o l l o w i n g  
a t t o r n e y s :  Donald  Bro t zman ,  B o u l d e r ;  F r e d  D i c k e r s o n ,  Denve r ;  J o h n  
G i b b o n s ,  Denve r ;  E r n e s t  H a r t w e l l ,  L o v e l a n d ;  Dean C. Mabry,  T r i n i d a d ;  
I s a a c  Moore,  Denve r ;  J o h n  S a y r e ,  B o u l d e r ;  Vasco  S e a v y ,  P u e b l o ;  and 
Anthony Z a r l d n g o ,  Denve r .  



The s t a f f  work on t h i s  s t u d y  was  t h e  p r i m a r y  r e s p o n s i b i l i t y  of  
Har ry  0 ,  Lawson, L e g i s l a t i v e  C o u n c i l  s e n i o r  r e s e a r c h  a n a l y s t .  P r o f e s s o r  
Jim R .  C a r r i g a n ,  U n i v e r s i t y  o f  C o l o r a d o  Law S c h o o l ,  s e r v e d  a s  l e g a l  
c o n s u l t a n t  t o  t h e  commi t t ee .  

The L e g i s l a t i v e  C o u n c i l  C r i m i n a l  Code Committee h e l d  11 m e e t i n g s  
between May 1961 ,  and November 1962.  One two-day m e e t i n g  was h e l d  a t  
t h e  p e n i t e n t i a r y  and  r e f o r m a t o r y  t o  r e v i e w  c o r r e c t i o n a l  p rob lems  and 
a n o t h e r  two-day m e e t i n g  was h e l d  i n  c o n n e c t i o n  w i t h  t h e  1962  C o l o r a d o  
J u d i c i a l  C o n f e r e n c e  and t h e  a n n u a l  m e e t i n g  o f  t h e  C o l o r a d o  Bar 
A s s o c i a t i o n .  One commit tee  m e e t i n g  was d e v o t e d  t o  a d i s c u s s i o n  of  
n a r c o t i c s  l e g i s l a t i o n  and c o n t r o l  w i t h  W i l l i a m  E l d r i d g e ,  American Bar  
F o u n d a t i o n ,  who d i r e c t e d  t h e  f o u n d a t i o n ' s  s t u d y  on  t h i s  p rob lem.  

The s u b j e c t  m a t t e r  o f  c r i m i n a l  law i s  e x t r e m e l y  d i v e r s i f i e d  and 
complex,  s o  t h e  commi t t ee  was f o r c e d  t o  s e l e c t  c e r t a i n  a r e a s  upon which 
t o  c o n c e n t r a t e  i t s  e f f o r t s .  The s u b j e c t s  s t u d i e d  d u r i n g  t h e  p a s t  two 
y e a r s  and c o v e r e d  i n  t h i s  r e p o r t  i n c l u d e :  s e n t e n c i n g ,  r e g u l a t i o n  of  
p r o f e s s i o n a l  b a i l  bondsmen; p r o v i s i o n  o f  c o u n s e l  f o r  i n d i g e n t  d e f e n d a n t s ;  
i n c h o a t e  c r i m e s ;  c r i m e s  a g a i n s t  p r o p e r t y ;  c r i m i n a l  i n s a n i t y :  n a r c o t i c s  
l e g i s l a t i o n  and c o n t r o l ;  and s t a t u t o r y  c h a n g e s  r e s u l t i n g  from t h e  
a d o p t i o n  of  t h e  R u l e s  o f  C r i m i n a l  P r o c e d u r e  by t h e  C o l o r a d o  Supreme 
C o u r t .  

The commit tee  w i s h e s  t o  e x p r e s s  i t s  d e e p  a p p r e c i a t i o n  t o  t h e  
a d v i s o r y  commi t t ee ,  many members of  which  gave  c o n s i d e r a b l y  o f  t h e i r  
t i m e  t o  a t t e n d  t h e  commit tee  m e e t i n g s  a t  t h e i r  own e x p e n s e .  The 
a s s i s t a n c e  p r o v i d e d  by  a d v i s o r y  commi t t ee  members i n  e x p l o r i n g  t h e  
many complex p rob lems  i n v o l v e d  i n  c r i m i n a l  code  r e v i s i o n  was i n v a l u a b l e .  

December 4 ,  1962 Lyle  C. Kyle  
D i r e c t o r  
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RECOMMENDATIONS AND FINDINGS 


1) The C r i m i n a l  -Code Commit tee  makes no s p e c i f i c  recommemda- -t i o n s  on t h e  s e n t e n c i n g  of c r i m i n a l  o f f e n d e r s  a t  t h i s  time. The 
commit tee  i s  of  t h e  o p i n i o n ,  however ,  t h a t  i f  any  change  i s  made i n  
s e n t e n c i n g  p r o c e d u r e s ,  s u c h  change  s h o u l d  f o l l o w  one o f  t h r e e  
a l t e r n a t i v e s :  

a )  S e n t e n c e  se t  by s t a t u t e .  E i t h e r  t h e  maximum and  minimum 
s e n t e n c e s  would be s e t  by  s t a t u t e ,  o r  t h e  maximum would be s e t  by 
s t a t u t e  and t h e  c o u r t  c o u l d  impose a minimum n o t  t o  e x c e e d  o n e - t h i r d  
of  t h e  maximum. Good time a l l o w a n c e s  would a p p l y  o n l y  a g a i n s t  t h e  
maximum s e n t e n c e .  The p a r o l e  b o a r d  would have t h e  a u t h o r i t y  t o  r e v i e w  
and  r e l e a s e  a n  o f f e n d e r  a f t e r  h a l f  o f  t h e  minimum s e n t e n c e  i s  s e r v e d .  
O f f e n d e r s  n o t  p a r o l e d  p r i o r  t o  t h e  e x p i r a t i o n  of  t h e i r  maximum s e n t e n c e  
( l e s s  t h e i r  good t ime  a l l o w a n c e )  would be r e l e a s e d  unde r  p a r o l e  
s u p e r v i s i o n  a t  t h a t  t i m e ,  s u c h  s u p e r v i s i o n  t o  c o n t i n u e  u n t i l  t h e  d a t e  
of  maximum s e n t e n c e  e x p i r a t i o n .  O f f e n d e r s  r e l e a s e d  on r e g u l a r  p a r o l e  
c o u l d  be k e p t  unde r  s u p e r v i s i o n  u n t i l  e x p i r a t i o n  o f  t h e i r  maximum 
s e n t e n c e ,  u n l e s s  r e l e a s e d  s o o n e r  by t h e  p a r o l e  boa rd .  

b )  C o u r t  ~ r o v i d e d  w i t h  s e n t e n c i n q  o p t i o n s .  I n  s e n t e n c i n g  an  
o f f e n d e r  t h e  c o u r t  c o u l d  choose  among s e v e r a l  o p t i o n s :  

i )  	The c o u r t  c o u l d  d e s i g n a t e  t h e  l e n g t h  of  s e n t e n c e  w i t h i n  
t h e  maximum p r e s c r i b e d  by s t a t u t e  and  a l s o  t h e  minimum 
t e r m  which  must  be s e r v e d  b e f o r e  a n  o f f e n d e r  would become 
e l i g i b l e  f o r  p a r o l e ,  which  t e r m  may be l e s s  t h a n  b u t  c o u l d  
be no more t h a n  o n e - t h i r d  of t h e  maximum s e n t e n c e  imposed. 

i i )  	 The c o u r t  c o u l d  s e t  t h e  maximum s e n t e n c e  a s  p r e s c r i b e d  
by s t a t u t e ,  i n  which  e v e n t  t h e  c o u r t  may s p e c i f y ' t h a t  t h e  
o f f e n d e r  would become e l i g i b l e  f o r  p a r o l e  a t  s u c h  t ime a s  
t h e  p a r o l e  boa rd  may d e t e r m i n e .  

i i i )  	 The c o u r t  c o u l d  commit t h e  d e f e n d e r  t o  t h e  Depar tment  of  
I n s t i t u t i o n s  f o r  e x t e n s i v e  s t u d y  and  e v a l u a t i o n .  Under 
t h i s  a l t e r n a t i v e ,  it  would be assumed t h a t  t h e  maximum 
s t a t u t o r y  s e n t e n c e  h a s  been  imposed,  p e n d i n g  t h e  r e s u l t s  
of  t h e  s t u d y  and  e v a l u a t i o n  wh ich  would be f u r n i s h e d  t o  
t h e  commi t t i ng  c o u r t  w i t h i n  t h r e e  months ,  u n l e s s  t h e  
c o u r t  g r a n t e d  a d d i t i o n a l  time t o  comple t e  t h e  s t u d y .  
A f t e r  t h e  c o u r t  r e c e i v e s  t h e  d e p a r t m e n t ' s  r e p o r t  and 
recommendat ions ,  it may d o  one of s e v e r a l  t h i n g s :  p l a c e  
an  o f f e n d e r  on p r o b a t i o n ;  a f f i r m  t h e  s e n t e n c e  a l r e a d y  s e t  
and  l e t  t h e  p a r o l e  boa rd  d e t e r m i n e  t h e  d a t e  o f  p a r o l e  
e l i g i b i l i t y ;  a f f i r m  t h e  maximum s e n t e n c e  and  s e t  a  minimum, 
n o t  t o  e x c e e d  o n e - t h i r d  of  t h e  maximum; o r  r e d u c e  t h e  
s e n t e n c e  a l r e a d y  imposed and  s e t  a d a t e  f o r  p a r o l e  
e l i g i b i l i t y  n o t  t o  exceed o n e - t h i r d  of t h e  s e n t e n c e .  

( u n d e r  b o t h  a )  and b )  above ,  t h e  c o u r t  c o u l d  a l s o  p l a c e  a n  

o f f e n d e r  on p r o b a t i o n  o r  commit him t o  t h e  s t a t e  r e f o r m a t o r y . )  
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c )  Adopt t h e  Model P e n a l  Code P r o v i s i o n s .  A l l  c r i m e s  would 
be d i v i d e d  i n t o  s e v e r a l  g r a d e s :  f e l o n i e s  of t h e  f i r s t  d e q r e e .  second 
d e g r e e ,  and  t h i r d  d e g r e e :  misdemeanors;  and p e t t y  misdemeanor;. The 
c o u r t  would f i x  t h e  minimum and maximum t e r m s  w i t h i n  t h e  l i m i t s  s p e c i f i e d  
f o r  t h e  g r a d e  of c r i m e s  w i t h i n  which t h e  o f f e n s e  f a l l s .  The l imits 
would be h i g h e r  f o r  p e r s i s t e n t  o f f e n d e r s ,  p r o f e s s i o n a l  c r i m i n a l s ,  and 
dangerous  m e n t a l l y  abnormal  p e r s o n s .  The c o u r t  would be p r e v e n t e d  
from imposing what i n  e f f e c t  would be a f i x e d  s e n t e n c e  by the  r e q u i r e m e n t  
t h a t  -the minimum c o u l d  n o t  be more t h a n  h a l f  of t h e  maximum. The p a r o l e  
board would d e t e r m i n e  p a r o l e  r e l e a s e  a f t e r  t h e  minimum s e n t e n c e  ( l e s s  
any  good t i m e  a l l o w a n c e )  had been  s e r v e d .  

There a r e  good and bad p o i n t s  t o  a l l  t h r e e  of t h e s e  approaches  
t o  s e n t e n c i n g ,  and t h e s e  a r e  d i s c u s s e d  i n  c o n s i d e r a b l e  d e t a i l  a l o n g  
w i t h  o t h e r  s e n t e n c i n g  problems and c o n s i d e r a t i o n s  i n  t h e  r e s e a r c h  r e p o r t  
pp. 1-36. 

F i n d i n s s .  The s u b j e c t  of s e n t e n c i n g  i s  an  e x t r e m e l y  complex 
one,  e s p e c i a l l y  when c o n s i d e r e d  w i t h i n  t h e  c o n t e x t  of t h e  t o t a l  
c o r r e c t i o n a l  p r o c e s s .  F u r t h e r ,  it  i s  d i f f i c u l t  t o  recommend s p e c i f i c  
changes  i n  s e n t e n c i n g  u n t i l  t h e  e n t i r e  c r i m i n a l  code h a s  been  reviewed 
and r e v i s e d  a s  needed.  A s  an  i l l u s t r a t i o n  of  t h e  c o m p l e x i t y  of t h i s  
s u b j e c t ,  t h e  f 'ollowing q u e s t i o n s  have been c o n s i d e r e d  by t h e  committee 
i n  t h e  c o u r s e  of i t s  s t u d y :  

a )  What shou ld  be t h e  b a s i c  approach  t o  s e n t e n c i n g ?  Assuming 
t h a t  p r o t e c t i o n  of  s o c i e t y  i s  t h e  major  o b j e c t i v e ,  how may t h i s  b e s t  
be a c h i e v e d ?  Should t h e  u n d e r l y i n g  p h i l o s o p h y  ( i n  a d d i t i o n  t o  s o c i e t y ' s  
p r o t e c t i o n )  be r e h a b i l i t a t i o n ,  punishment ,  o r  r e t r i b u t i o n ?  how can  
t h e s e  d i f f e r e n t  a p p r o a c h e s  t o  s e n t e n c i n g  be r e c o n c i l e d ?  Does s e n t e n c i n g  
s e r v e  a s  a  d e t e r r e n t ?  i f  s o ,  t o  what e x t e n t ,  and s h o u l d  t h i s  be a 
prime c o n s i d e r a t i o n ?  

b )  What shou ld  be t h e  e x t e n t  of j u d i c i a l  a u t h o r i t y  i n  
s e t t i n g  s e n t e n c e s ?  Should c o u r t s  be l i m i t e d  t o  a  f i n d i n g  of g u i l t ?  
Should s e n t e n c e s  be s e t  by s t a t u t e ?  I f  s o ,  shou ld  t h i s  a p p l y  t o  bo th  
maxima and minima, o r  j u s t  one end of t h e  s e n t e n c e  (which  o n e ) ?  
Should it be p o s s i b l e  t o  r e l e a s e  an  o f f e n d e r  b e f o r e  c o m p l e t i o n  of h i s  
minimum; on what b a s i s  and under  what c i r c u m s t a n c e s ?  I f  c o n t i n u a t i o n  
of j u d i c i h l  s e n t e n c i n g  a u t h o r i t y  ( a t  l e a s t  t o  a  l i m i t e d  e x t e n t )  i s  
d e s i r a b l e ,  what would be a s a t i s f a c t o r y  combina t ion  of  j u d i c i a l  and 
boakd s e n t e n c i n g  a u t h o r i t y ,  n o t  o n l y  w i t h  r e s p e c t  t o  t h e  r o l e  of 
e a c h ,  b\qt a l s o  i n  r e l a t i o n s h i p  t o  t h e  b a s i c  approach  t o  s e n t e n c i n g ?  
Are t h e  o f f e n d e r ' s  r i g h t s  s a f e g u a r d e d  under  t h e  methods of s e n t e n c i n g  
b e i n g  c o n s i d e r e d ?  

c )  I f  g r e a t e r  r e s p o n s i b j . l i t y  i s  g i v e n  t o  t h e  p a r o l e  board ,  
what shou ld  t h e  c o m p o s i t i o n  of t h e  boa rd  be (number,  q u a l i f i c a t i o n s ,  
method of appo in tmen t ,  c i v i l  s e r v i c e )  and shou ld  i t  s e r v e  on a f u l l -
t ime b a s i s ?  

d )  What s h o u l d  be t h e  r e l a t i o n s h i p  between t h e  boa rd  
and t h e  i n s t i t u t i o n s  ( a s  t o  scope of a u t h o r i t y ,  d i v i s i o n  of  r e s p o n s i b i l -
i t i e s ,  s u p e r v i s i o n ) ?  S p e c i f i c 3 l l y ,  s h o u l d  t h e  board  p l a y  any ro le  o r  
have any r e s p o n g i b i l i t y  i n  i n i t i a l  c l a s s i f i c a t i o n ,  a s s i g n m e n t ,  and 
p lacement  of o f f e n d e r s ?  i f  s o ,  t o  what  e x t e n t ?  
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e )  To what e x t e n t  s h o u l d  p r e s e n t  i n s t i t u t i o n a l  p rograms be 
augmented o r  changed i f  t h e  method of  s e n t e n c i n g  i s  changed?  What 
do  t h e  i n s t i t u t i o n s  now have i n  t h e  way of  p r o f e s s i o n a l  p e r s o n n e l  and 
r e h a b i l i t a t i o n  programs?  What i s  needed and how f a r - r e a c h i n g  shou ld  
changes  be?  What s h o u l d  be done i f  no c h a n g e s  a r e  c o n t e m p l a t e d  i n  
i n s t i t u t i o n a l  programs? 

f )  Are t h e  p r e s e n t  s t a t u t o r y  p e n a l t i e s  f o r  c r i m e s  
s a t i s f a c t o r y ?  I f  n o t ,  wh ich  o n e s  s h o u l d  be changed?  How s h o u l d  
s t a t u t o r y  good t ime  p r o v i s i o n s  be h a n d l e d ?  What p r o v i s i o n  s h o u l d  
be made f o r  o f f e n d e r s  a l r e a d y  commit ted?  

2) The C r i m i n a l  Code Commit tee  recommends t h e  a d o p t i o n  of  
l e g i s l a t i o n  t o  l i c e n s e  and r e g u l a t e  p r o f e s s i o n a l  b a i l  bondsmen. A 
p r o f e s s i o n a l  b a i l  bondsman i s  d e f i n e d  a s  any  p e r s o n  who f u r n i s h e s  b a i l  
i n  f i v e  o r  more c r i m i n a l  c a s e s  i n  one y e a r  i n  any  c o u n t y  w i t h  a 
p o p u l a t i o n  of  50 ,000  o r  more o r  a s  any  p e r s o n  who f u r n i s h e s  b a i l  i n  
c r i m i n a l  c a s e s  i n  any two o r  more c o u n t i e s ,  one of  which  h a s  a popula-
t i o n  of  50,000 o r  more. (The e x p l a n a t i o n  o f  t h e  p roposed  l e g i s l a t i o n  
w i l l  be found  on p p ,  42-44 of  t h i s  r e p o r t  and  t h e  t e x t  o f  t h e  p roposed  
l e g i s l a t i o n  w i l l  be found  on pp. 44-54.) 

F i n d i n q s .  There  a r e  no p r o v i s i o n s  i n  t h e  C o l o r a d o  s t a t u t e s  
r e g u l a t i n g  b a i l  bondsmen o r  p r e s c r i b i n g  t h e  t e r m s  and  c o n d i t i o n s  for 
t h e  i s s u a n c e  of b a i l  bonds.  Members of t h e  j u d i c i a r y ,  t h e  b a r ,  and  t h e  
p r e s s ,  a s  w e l l  a s  t h e  g e n e r a l  p u b l i c ,  have  been  conce rned  o v e r  t h i s  
l a c k  of  r e g u l a t i o n ,  p r i m a r i l y  because  of' h a p p e n i n g s  i n  t h e  Denver 
m e t r o p o l i t a n  a.rea i n  r e c e n t  months .  The p roposed  l e g i s l a t i o n  r e g u l a t e s  
bondsmen o n l y  i n  c o u n t i e s  of  50,000 p o p u l a t i o n  o r  more,  b e c a u s e  
t h e  commit tee  ' s  s t u d y  i n d i c a t e s  t h a t  p r o f e s s i o n a l  bondsmen o p e r a t e  i n  
u rban  a r e a s ,  and it i s  i n  t h e s e  a r e a s  where p rob lems  have  a r i s e n .  

3 )  The C r i m i n a l  Code Committee recommends t h e  a d o p t i o n  of 
p e r m i s s i v e  l e g i s l a t i o n  t o  g i v e  c o u n t i e s  t h e  a u t h o r i t y .  i f  t h e y  s o  
d e s i r e ,  t o  e s t a b l i s h  a d e f e n d e r  s y s t e m  o r  m a k e - o t h e r  a r r a n g e -  
ments  f o r  c o u n s e l  f o r  i n d i g e n t  d e f e n d a n t s .  ( ~ n  t h ee x p l a n a t i o n  o f  
p roposed  l e g i s l a t i o n  w i l l  be found  on pp.57-58,and t h e  t e x t  of  t h e  
p roposed  measure  w i l l  be f o u n d  on pp. 59-62. ) 

F i n d i n q s .  I n  d i s t r i c t  c o u r t  c r i m i n a l  a c t i o n s ,  s t a t u t o r y  
a u t h o r i t y  i s  g i v e n  t h e  judge  t o  a p p o i n t  c o u n s e l  f o r  i n d i g e n t  d e f e n d a n t s ,  
b u t  t h i s  a u t h o r i t y  i s  p e r m i s s i v e  r a t h e r  t h a n  mandatory .  The re  a r e  no 
p r o v i s i o n s  f o r  c o u r t - a p p o i n t e d  c o u n s e l s  i n  c a s e s  b e f o r e  c o u n t y ,  j u v e n i l e ,  
and m u n i c i p a l  c o u r t s .  The method of p r o v i d i n g  c o u n s e l  i n  C o l o r a d o  
h a s  been c r i t i c i z e d  f o r  s e v e r a l  s h o r t c o m i n g s :  

1) 	l a c k  of a u t h o r i t y  t o  a p p o i n t  c o u n s e l  i n  t r i a l  c o u r t s  
o t h e r  t h a n  t h e  d i s t r i c t  c o u r t ;  

2 )  	 p r a c t i c e  of a p p o i n t i n g  c o u n s e l  a t  t h e  t i m e  of arraignment  
r a t h e r  t h a n  s h o r t l y  a f t e r  a r r e s t ;  

3 )  	 a p p o i n t m e n t  of  i n e x p e r i e n c e d  a t t o r n e y s ;  

4 )  , l a c k  o f  i n v e s t i g a t o r y  a s s i s t a n c e  f o r  c o u r t - a p p o i n t e d  
c o u n s e l s :  



--- 

5) 	payment of  f e e s  n o t  commensurate w i t h  t h e  work i n v o l v e d  
i n  p r e p a r i n g  a n  a d e q u a t e  d e f e n s e ;  and 

6 )  	t o t a l  c o s t  of p r o v i d i n g  c o u r t - a p p o i n t e d  c o u n s e l  i n  some 
of  t h e  l a r g e r  c o u n t i e s .  

The proposed  l e g i s l a t i o n  h a s  been  a d o p t e d  f rom t h e  Model 
P u b l i c  Defender  Act  and i s  e n t i r e l y  p e r m i s s i v e ,  s o  t h a t  e a c h  coun ty  
can  make i t s  own d e t e r m i n a t i o n  a s  t o  whe the r  i t  w i s h e s  t o  a d o p t  
p u b l i c  d e f e n d e r  sys t em o r  any  of t h e  o t h e r  a l t e r n a t i v e s  i n  t h e  a c t .  

4 )  The C r i m i n a l  Code Committee recommends t h e  a d o p t i o n  o f  
proposed  l e g i s l a t i o n  which  would d e f i n e  a t t e m p t e d  c r ime  and p r o v i d e  t h e  
p e n a l t i e s  t h e r e f o r .  (The t e x t  of  t h e  proposed  l e g i s l a t i o n  on c r i m i n a l  
a t t e m p t  w i l l  be found on pp.71-75. ) 

Findin=.  P r e s e n t  C o l o r a d o  law h a s  many g a p s  w i t h  r e s p e c t  
t o  a t t e m p t e d  c r i m e s .  There  a r e  a number of s t a t u t e s  i n  which  t h e  
commission of  a s e r i o u s  c r ime  i s  p u n i s h a b l e ,  b u t  which p r o v i d e s  no 
p e n a l t y  f o r  an  a t t e m p t  t o  commit t h e  c r i m e .  T h e r e f o r e ,  a p e r s o n  
whose c r i m i n a l  i n t e n t  i s  shown i n  c o n d u c t  f a l l i n g  s h o r t  of c o m p l e t i n g  
a c r i m e ,  o r  whose a t t e m p t e d  c r ime i s  a b o r t e d  by a l e r t  p o l i c e  work, 
l e g a l  i m p o s s i b i l i t y  t o  commit t h e  c r i m e , o r  an  e f f e c t i v e  d e f e n s e  
a g a i n s t  t h e  i n t e n d e d  c r ime  by t h e  i n t e n d e d  v i c t i m  c a n n o t  be 
p r o s e c u t e d .  

5) 	----- a d o p t i o n  of The C r i m i n a l  Code Committee recommends t h e  
proposed  l e g i s l a t i o n  which would d e f i n e  c r i m i n a l  s o l i c i t a t i o n  and 
p r o v i d e  t h e  p e n a l t i e s  t h e r e f o r .  (The t e x t  of  t h e  r o p o s e d  l e g i s l a t i o n  
on c r i m i n a l  s o l i c i t a t i o n  w i l l  be found on pp.78-80. 7 

F i n d i n q s .  I n  C o l o r a d o ,  one who a d v i s e s  o r  e n c o u r a g e s  
a n o t h e r  t o  commit a crime which  t h e  p a r t y  t h u s  s o l i c i t e d  a c t u a l l y  
commits i s  g u i l t y  a s  a p r i n c i p a l  and p u n i s h e d  a s  i f  he had p e r s o n a l l y  
commit ted t h e  c r ime .  There i s  no g e n e r a l  c r i m i n a l  s t a t u t e ,  however,  
d e f i n i n g  a s  a c r ime t h e  s o l i c i t a t i o n  of a n o t h e r  t o  commit a crime 
when t h e  p a r t y  s o l i c i t e d  d o e s  not commit t h e  o f f e n s e .  While t h e r e  
a r e  s e v e r a l  s t a t u t e s  d e f i n i n g  t h e  s o l i c i t a t i o n  of  c e r t a i n  s p e c i f i c  
c r i m e s  a s  c r i m i n a l  and p r o v i d i n g  p e n a l t i e s ,  t h e r e  a r e  many g a p s  i n  
t h e  cove rage  of t h e s e  p r o v i s i o n s ,  and t h e r e  i s  a wide d i v e r g e n c e  
i n  t h e  p e n a l t i e s  p r o v i d e d .  

6 )  The C r i m i n a l  Code Committee recommends t h a t  f u r t h e r  s t u d y  
b e  made b e f o r e  any  c h a n g e s  a r e  made i n  c r i m i n a l  i n s a n i t y  d e f i n i t i o n s  
and p r o c e e d i n g s .  The commit tee  c a l l s  s p e c i a l  a t t e n t i o n  t o  t h e  c h a p t e r  
on c r i m i n a l  i n s a n i t y  i n  t h i s  r e p o r t  ( p p .  102-127)  f o r  an  e x p l a n a t i o n  
of t h e  problems and t h e  p r e s e n t a t i o n  of some a l t e r n a t i v e s  t o  p r e s e n t  
Co lo rado  law. A t t e n t i o n  i s  a l s o  d i r e c t e d  t o  t h e  addendum t o  t h i s  
r e p o r t  c o v e r i n g  some of  t h e  c o n s t i t u t i o n a l  q u e s t i o n s  i n v o l v e d .  

F i n d i n a s .  T h e r e  h a s  b e e n  c o n s i d e r a b l e  d i s s a t i s f a c t i o n  w i t h  t h e  
p r e s e n t  c r i m i n a l  i n s a n i t y  s t a t u t e .  Some of t h i s  d i s s a t i s f a c t i o n  i s  
c e n t e r e d  on t h e  c r i m i n a l  i n s a n i t y  t e s t s  u s e d ,  l i m i t a t i o n s  on e v i d e n c e ,  
and j u r y  d e t e r m i n a t i o n .  

O t h e r  o b j e c t i o n s  a r e  r e l a t e d  t o  t h e  number of t i m e s  t h e  p l e a  
i s  made and t h e  number of t i m e s  it  i s  s u c c e s s f u l .  A s t u d y  of Denver 
D i s t r i c t  C o u r t  c r i m i n a l  c a s e s ,  however ,  shows t h a t  t h e  p l e a  a c t u a l l y  

x v i  
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i s  seldom used  and  i s  even  l e s s  o f t e n  s u c c e s s f u l  ( p p .  119-121). 
S e v e r a l  p r o p o s a l s  have  been  made t o  change  b o t h  t h e  p r o c e d u r e  i n  
c r i m i n a l  i n s a n i t y  t r i a l s  and  t h e  t e s t  t o  b e  used  t o  d e t e r m i n e  i n s a n i t y .  
One p r o p o s a l  goes much f u r t h e r  i n  t h a t  it s u b s t i t u t e s  a t h r e e - j u d g e  
p a n e l  f o r  t h e  j u r y  and e l i m i n a t e s  c r i m i n a l  i n s a n i t y  a s  a d e f e n s e ,  
s u b s t i t u t i n g  a new p r o c e d u r e  t h e r e f o r .  T h e r e  a r e  s e v e r a l  
c o n s t i t u t i o n a l  q u e s t i o n s  r e l a t e d  t o  a l l  o f  t h e s e  recommendat ions ,  and  
f u r t h e r  s t u d y  and c a r e f u l  c o n s i d e r a t i o n  i s  needed .  

7 )  The C r i m i n a l  Code Commit tee  recommends t h e  s t a t u t o r y  
changes  and d e l e t i o n s  l i s t e d  on pp.  149  t h r o u g h  154 t o  b e  made t o  
b r i n g  t h e  c r i m i n a l  s t a t u t e s  i n  conformance  w i t h  t h e  R u l e s  of C r i m i n a l  
P r o c e d u r e  a d o p t e d  i n  September  1 9 6 1  by t h e  C o l o r a d o  Supreme C o u r t .  
F u r t h e r ,  t h e  commi t t ee  r e q u e s t s  t h a t  t h e  C o l o r a d o  Supreme C o u r t  
c o n s i d e r  t h e  changes  i n  t h e  R u l e s  o f  C r i m i n a l  P r o c e d u r e  l i s t e d  on 
pp.  154 and 155. 

F i n d i n s .  The s t a t u t o r y  c o n f l i c t s  and d u p l i c a t i o n s  r e s u l t i n g  
from t h e  a d o p t i o n  of  t h e  R u l e s  of  C r i m i n a l  P rocedure  have been  s t u d i e d  
f o r  o v e r  a y e a r  by a subcommit tee  of t h e  C o l o r a d o  Bar A s s o c i a t i o n ' s  
C r i m i n a l  Code Committee and  r ev iewed  e x t e n s i v e l y  by t h e  C r i m i n a l  Code 
Committee.  E x i s t i n g  s t a t u t e s  which p a r a l l e l  t h e  r u l e s ,  w h e t h e r  t h e  
l anguage  i s  e x a c t l y  t h e  same o r  n o t ,  s h o u l d  be r e p e a l e d  a s  c r e a t i n g  
u n n e c e s s a r y  d u p l i c a t i o n  and c o n f u s i o n .  E x i s t i n g  s t a t u t e s  which  a r e  
i n c o n s i s t e n t  w i t h  t h e  r u l e s  s h o u l d  be r e p e a l e d  t o  a v o i d  t h e  e v e n  
g r e a t e r  c o n f u s i o n  r e s u l t i n g  f rom t h e  q u e s t i o n  of  which  law t o  f o l l o w ,  
Some s t a t u t e s  s h o u l d  be amended r a t h e r  t h a n  r e p e a l e d .  

8 )  The C r i m i n a l  Code Committee ---recommend2 t h a t  t h e  s t u d y  of 
c r i m i n a l  law r e v i s i o n  be c o n t i n u e d  unde r  t h e  a u s p i c e s  of  t h e  L e g i s l a t i v e  
C o u n c i l  t h r o u g h  t h e  p a s s a g e  of a j o i n t  r e s o l u t i o n  t o  t h i s  e f f e c t  a t  t h e  
f i r s t  s e s s i o n  of t h e  F o r t y f o u r t h  G e n e r a l  Assembly, 

-F i n d i n g s .  A l though  t h e  C r i m i n a l  Code Commit tee  h a s  s t u d i e d  
and c o n s i d e r e d  many s u b j e c t s  i n  t h e  s t a t e ' s  c r i m i n a l  l aws  and  h a s  made 
recommendat ions  c o n c e r n i n g  s e v e r a l ,  t h e r e  i s  a l a r g e  amount o f  work 
y e t  t o  be comple t ed .  The u l t i m a t e  g o a l  of  f u r t h e r  s t u d y  s h o u l d  be 
t h e  comple t e  r e v i s i o n  and  c o d i f i c a t i o n  of  C o l o r a d o v  s c r i m i n a l  laws. 
I n  o t h e r  s t a t e s ,  such  r e v i s i o n  and  c o d i f i c a t i o n  h a s  been  a f o u r  t o  
s i x - y e a r  p r o j e c t .  S u b j e c t s  a l r e a d y  c o n s i d e r e d  by t h e  commit tee  on 
which f u r t h e r  work i s  needed  i n c l u d e  c r i m e s  a g a i n s t  p r o p e r t y ,  s e n t e n c i n g ,  
n a r c o t i c s  c o n t r o l ,  and  c r i m i n a l  i n s a n i t y .  

S u b j e c t s  which a r e  s t i l l  t o  b e  c o n s i d s r e d  i n c l u d e :  a )  c r i m e s  
a g a i n s t  t h e  p e r s o n ;  b )  c r i m e s  a g a i n s t  p u b l i c  h e a l t h ,  s a f e t y ,  and 
decency ;  c )  c r i m e s  a g a i n s t  t h e  government ;  d )  a r r e s t ,  a r r a i g n m e n t ,  
and o t h e r  p r e - t r i a l  p r o c e d u r e s ;  and e )  p r o b a t i o n  and p a r o l e .  



CRIMINAL CODE STUDY : AN INTRODUCTION 


The L e g i s l a t i v e  C o u n c i l  C r i m i n a l  Code Committee was cha rged
by S e n a t e  J o i n t  R e s o l u t i o n  No. 14 ( 1 9 6 1 )  w i t h  t h e  r e s p o n s i b i l i t y  of 
examining  a l l  of  C o l o r a d o ' s  c r i m i n a l  l a w s ,  i n c l u d i n g ,  b u t  n o t  l i m i t ' e d  
t o ,  p a r o l e ,  p r o b a t i o n ,  s e n t e n c i n g ,  c r i m i n a l  i n s a n i t y ,  n a r c o t i c s  l aws  
and t h e i r  e n f o r c e m e n t ,  b a i l  bonds ,  and c r i m i n a l  j u r i s d i c t i o n .  

A s  an i n i t i a l  s t e p  i n  making a n  o v e r - a l l  s t u d y  of C o l o r a d o ' s  
c r i m i n a l  l a w s ,  an  i n d e x  h a s  been compi led  of a l l  s t a t u t e s  r e l a t e d  i n  
any  way t o  c r i m e  and c r i m i n a l  p r o c e e d i n g s .  These  s t a t u t e s  a r e  s c a t t e r e d  
t h r o u g h o u t  t h e  volumes of t h e  1953 C o l o r a d o  Rev i sed  S t a t u t e s  and t h e  
1960 Cumula t ive  Supplement .  A d e t a i l e d  c r o s s  i n d e x  t o  a l l  of t h e s e  
s t a t u t e s  w i l l  b e  p u b l i s h e d  a s  a supp lemen t  t o  t h i s  r e p o r t .  

The a r e a  of p r o p e r t y  c r i m e s  was f o c u s e d  upon a s  t h e  s t a r t i n g  
p o i n t  i n  making a comple t e  r e v i s i o n  of  t h e  c r i m i n a l  s t a t u t e s .  A g e n e r a l  
t h e f t  s t a t u t e  h a s  been c o n s i d e r e d  by t h e  commit tee ,  b u t  a number of 
q u e s t i o n s  have  y e t  t o  b e  answered .  C l o s e l y  r e l a t e d  t o  t h e  p r o p e r t y  
c r i m e  a r e a  a r e  i n c h o a t e  c r i m e s  ( a c t s  which a r e  c r i m i n a l  even  though a 
c r ime  h a s  n o t  been commi t t ed )  such  a s  a t t e m p t  and s o l i c i t a t i o n ,  and 
c o n s i d e r a b l e  a t t e n t i o n  h a s  been  g i v e n  t o  t h e s e  o f f e n s e s .  

E x t e n s i v e  m a t e r i a l  h a s  been  compi led  on t h e  s e n t e n c i n g  of 
c r i m i n a l  o f f e n d e r s  and t h e  p o s s i b l e  e f f e c t  of a d o p t i n g  c e r t a i n  a p p r o a c h e s  
i n  Co lo rado .  G e n e r a l l y ,  s e n t e n c i n g  l e g i s l a t i o n  and p r o c e d u r e s  shou ld  
b e  c o n s i d e r e d  w i t h i n  t h e  c o n t e x t  of o v e r - a l l  c r i m i n a l  code  r e v i s i o n .  

C r i m i n a l  i n s a n i t y  and n a r c o t i c s  c o n t r o l  p rob lems  a r e  among 
o t h e r  s u b j e c t s  s t u d i e d  by  t h e  commi t t ee  and cove red  i n  t h i s  r e p o r t .  
A t t e n t i o n  was a l s o  d i r e c t e d  t o  t h e  r e g u l a t i o n  of p r o f e s s i o n a l  b a i l  
bondsmen and t h e  p rob lems  of  t h e  i n d i g e n t  o f f e n d e r  i n  c r i m i n a l  a c t i o n s .  

A s  can  b e  s e e n  f rom t h e  f o r e g o i n g ,  t h e  s u b j e c t  of c r i m i n a l  
law i s  a complex and d e t a i l e d  one .  Many o t h e r  a s p e c t s  a r e  wor thy  of 
s t u d y ,  and more work i s  needed on some of t h e  m a t t e r s  a l r e a d y  g i v e n  
c o n s i d e r a t i o n  by t h e  commit tee .  

S e n t e n c i n q  

I n  C o l o r a d o ,  t h e  s t a t u t e s  p r e s e n t l y  p r o v i d e  f o r  a form of  
i n d e t e r m i n a t e  s e n t e n c i n g  f o r  c o n v i c t e d  f e l o n s  ( i . e . ,  r a t h e r  t h a n  a 
f i x e d  s e n t e n c e ,  an  o f f e n d e r  i s  g i v e n  a  maximum and a minimum s e n t e n c e  
by t h e  jud elwhich must b e  w i t h i n  t h e  maximum and mimimum l i m i t s  se t  
by s t a t u t e  3. An o f f e n d e r  must s e r v e  h i s  minimum s e n t e n c e ,  l ess  s t a t u t o r y  

1. 	 Some s t a t u t e s  p r o v i d e  o n l y  f o r  a s e n t e n c e  of n o t  more t h a n  a c e r t a i n  
number of y e a r s .  The supreme c o u r t  h a s  r u l e d ,  however ,  t h a t  t h e  
judge  s h a l l  a l s o  s e t  a minimum. I f  a n  o f f e n d e r  i s  s e n t e n c e d  t o  t h e  
r e f o r m a t o r y ,  he  r e c e i v e s  an i n d e f i n i t e  s e n t e n c e ;  no minimum o r  
maximum i s  s e t ,  b u t  t h e  o f f e n d e r  c a n n o t  b e  i n c a r c e r a t e d  f o r  a  p e r i o d
l o n g e r  t h a n  t h e  maximum s e t  by s t a t u t e  f o r  conf inemen t  i n  t h e  
p e n i t e n t i a r y .  The o f f e n d e r  may be  r e l e a s e d  a t  any  t ime w i t h i n  t h e  
maximum a t  t h e  d i s c r e t i o n  of  t h e  p a r o l e  b o a r d .  U s u a l l y ,  s i x  months 
must b e  s e r v e d  b e f o r e  t h e  p a r o l e  boa rd  even  c o n s i d e r s  t h e  c a s e .  



good t i m e ,  b e f o r e  h e  i s  e l i g i b l e  f o r  p a r o l e .  He r e c e i v e s  s t a t u t o r y  
good t i m e  f o r  good b e h a v i o r  and work pe r fo rmance  w h i l e  h e  i s  i n  t h e  
p e n i t e n t i a r y .  

S e n t e n c i n q  D i f f i c u l t i e s  

S e v e r a l  impediments  t o  t h e  s u c c e s s f u l  f u n c t i o n i n g  of  t h e  
s e n t e n c i n g  p r o c e s s  i n  C o l o r a d o  have  been  i d e n t i f i e d  by a number of  
j u d g e s ,  c o r r e c t i o n a l  o f f i c i a l s ,  and members of  t h e  b a r .  Some of  t h e s e  
impediments  r e s u l t  f rom s e n t e n c i n g  p r a c t i c e s  w i t h i n  t h e  s t a t u t o r y  
l i m i t s  and o t h e r s  a p p e a r  t o  b e  i n h e r e n t  i n  t h e  s y s t e m  i t s e l f .  Because 
of  t h e s e  problems and i n  l i g h t  of t h e  methods  of s e n t e n c i n g  f o l l o w e d  
i n  o t h e r  j u r i s d i c t i o n s ,  t h e r e  h a s  been  c o n s i d e r a b l e  s u p p o r t  f o r  a  
r e e x a m i n a t i o n  of  C o l o r a d o ' s  s e n t e n c i n g  p r o v i s i o n s  and p r a c t i c e s .  

S e n t e n c i n q  D i s p a r i t y .  A problem of  g r e a t  c o n c e r n  t o  
c o r r e c t i o n a l  o f f i c i a l s  i s  s e n t e n c i n g  d i s p a r i t y .  With r e s p e c t  t o  
s e n t e n c i n g  d i s p a r i t y ,  Warden H a r r y  T i n s l e y  o f  t h e  s t a t e  p e n i t e n t i a r y  
h a s  made t h e  f o l l o w i n g  comments:2 

I t  i s  o b v i o u s  t h a t  i n  t h e  p o p u l a t i o n  o f  o v e r  
s i x t e e n  hundred  i n  t h e  C o l o r a d o  S t a t e  P e n i t e n t i a r y ,  
g o i n g  there-pu s u a n t  t o  s e n t e n c e s  imposed i n  
s e v e n t e e n  Ls id s e p a r a t e  j u d i c i a l  d i s t r i c t s ,  t h e r e  
i s  a g r e a t  d i s p a r i t y  i n  t h e  s e n t e n c e s  o f  p r i s o n e r s  
who h a v e  been  s e n t e n c e d  f o r  s i m i l a r  c r i m e s  commit ted 
u n d e r  r a t h e r  s i m i l a r  c i r c u m s t a n c e s .  The  p r i s o n e r s  
a t  t h e  p e n i t e n t i a r y  work c l o s e l y  t o g e t h e r ,  a r e  
c e l l e d  c l o s e l y  t o g e t h e r ,  t a k e  t h e i r  r e c r e a t i o n  i n  
t h e  same p l a c e s ,  d o  t h e  same t h i n g s  e v e r y  day  a n d ,  
i n  g e n e r a l ,  r e c e i v e  t h e  same g e n e r a l  t y p e  of  t r e a t -
ment .  Those  p e r s c n s  who have  r e c e i v e d  s e v e r e  
s e n t e n c e s  a r e  th rown i n  d a i l y  c o n t a c t  w i t h  t h o s e  who 
have  r e c e i v e d  more l e n i e n t  s e n t e n c e s  f o r  what  may b e  
t h e  same c r i m e  commit ted u n d e r  s i m i l a r  c i r c u m s t a n c e s  
by t h o s e  w i t h  much t h e  sam2 i n d i v i d u a l  backgrounds .  The 
p e r s o n  who h a s  r e c e i v e d  t h e  l i g h t  s e n t e n c e  g e n e r a l l y  
f e e l s  f o r t u n a t e ,  b u t  a l s o  h e  may t h i n k  t h a t  h i s  
s e n t e n c e  was n o t  s o  l o n g  b u t  what  h e  c a n  a f f o r d  t o  
have  a n o t h e r  t r y  a t  h i s  c r i m i n a l  a c t i v i t i e s .  On 
t h e  o t h e r  hand ,  t h e  i n d i v i d u a l  who h a s  r e c e i v e d  t h e  
l o n g e r  s e n t e n c e  i s  u n d e r s t a n d a b l y  e m b i t t e r e d  toward  
s o c i e t y  i n  g e n e r a l  and toward  a u t h o r i t y  i n  p a r t i c u l a r .  
T h i s  n a t u r a l  f e e l i n g  may b e  h e i g h t e n e d  when he  f i n d s  
h i s  s h o r t - t e r m  f e l l o w  p r i s o n e r s  back a g a i n  i n  
p r i s o n  f o r  c r i m e s  commit ted a f t e r  t h e i r  r e l e a s e ,  
w h i l e  h e  h i m s e l f  i s  s t i l l  s e r v i n g  h i s  o r i g i n a l  long  
s e n t e n c e .  T h i s  makes i t  e x t r e m e l y  d i f f i c u l t  t o  e f f e c t  
any  p o s i t i v e  change  f o r  t h e  b e t t e r  i n  t h i s  p r i s o n e r ' s  
makeup d u r i n g  t h e  t i m e  h e  i s  i n  t h e  i n s t i t u t i o n ;  f o r  
w h e t h e r  o r  n o t  t h e r e  h a s  been  a n  a c t u a l  i n j u s t i c e ,  
h e  h i m s e l f  i s  conv inced  t h a t  h e  h a s  r e c e i v e d  u n f a i r  
t r e a t m e n t .  O f t e n  t h i s  c o n v i c t i o n  makes it i m p o s s i b l e  

2 .  Rocky Mountain Law Review, " I n d e t e r m i n a t e  S e n t e n c i n g  of C r i m i n a l s , "  
by H a r r y  C. T i n s l e y ,  Volume 33, Number 4 ,  J u n e ,  1961 ,  pp.  536-543.  



t o  p r o d u c e  any  p o s i t i v e  o r  c o r r e c t i v e  change  i n  him 
d u r i n g  h i s  s t a y  a t  t h e  p e n i t e n t i a r y .  Because  h i s  
minimum s e n t e n c e  i s  n e a r  h i s  maximum s e n t e n c e ,  h e  
l e a v e s  t h e  i n s t i t u t i o n  w i t h  a c o m p a r a t i v e l y  s h o r t  
p e r i o d  of  p a r o l e  which  h e ,  p r o b a b l y ,  c a n  and w i l l  d o  
i n  a  s a t i s f a c t o r y  manner .  But  h e  o f t e n  f e e l s  t h a t  
h e  must  g e t  h i s  r e v e n g e  a g a i n s t  s o c i e t y  f o r  b e i n g  
u n f a i r  t o  him. T h i s ,  no  d o u b t ,  i s  unsound t h i n k i n g ,  
b u t  i t  i s  t o  b e  remembered t h a t  t h o s e  who p o p u l a t e  
o u r  c o r r e c t i o n a l  i n s t i t u t i o n s  a r e  n o t  h e r e  b e c a u s e  
t h e y  h a v e  done  sound and c o n s t r u c t i v e  t h i n k i n g  i n  
t h e i r  p a s t  l i v e s .  

R e l a t i o n s h i p  Between Maximum and Minimum. I t  h a s  been  t h e  
o p i n i o n  of  most  c o r r e c t i o n a l  a u t h o r i t i e s  t h a t  a n  i n d e t e r m i n a t e  s e n t e n c e  
i s  much more s a t i s f a c t o r y  t h a n  one  of  a s e t  number of  y e a r s .  The  
f l e x i b i l i t y  p r o v i d e d  by a maximum and minimum o f f e r s  a  g r e a t e r  
p r o b a b i l i t y  t h a t  a n  o f f e n d e r  may b e  r e l e a s e d  a t  t h e  t i m e  when h e  i s  
b e s t  a b l e  t o  make a  s u c c e s s f u l  r e t u r n  t o  s o c i e t y .  S o c i e t y  i s  f u r t h e r  
p r o t e c t e d  by a s y s t e m  o f  i n d e t e r m i n a t e  s e n t e n c i n g ,  b e c a u s e  t h e  o f f e n d e r  
i s  p l a c e d  u n d e r  p a r o l e  s u p e r v i s i o n  u n t i l  t h e  e x p i r a t i o n  o f  h i s  maximum 
s e n t e n c e .  With a  s e n t e n c e  of a  f i x e d  d u r a t i o n  i t  i s  assumed t h a t  h i s  
d e b t  t o  s o c i e t y  i s  p a i d  upon i t s  c o m p l e t i o n ,  and he  i s  f r e e  t o  do  a s  
he  w i s h e s .  

The  p o t e n t i a l  a d v a n t a g e s  o f  i n d e t e r m i n a t e  s e n t e n c i n g  may b e  
n e g a t e d  i n  two ways: 1) by t h e  i m p o s i t i o n  of  s e n t e n c e s  w i t h  t h e  
minimum a n d  maximum s e t  s o  c l o s e  t o g e t h e r  t h a t  t h e  e f f e c t  i s  t h e  same 
a s  i f  a  d e t e r m i n a t e  s e n t e n c e  i s  imposed ,  e .g . !  n i n e  y e a r s  and 11 months 
t o  1 0  y e a r s  o r  f o u r  y e a r s  and  s i x  months  t o  f i v e  y e a r s ;  2 )  by t h e  u s e  
of s t a t u t o r y  good time a l l o w a n c e s  t o  d e c r e a s e  t h e  minimum s e n t e n c e  which  
must  b e  s e r v e d .  

An e x a m i n a t i o n  of  t h e  p e n i t e n t i a r y ' s  a n n u a l  s t a t i s t i c a l  r e p o r t  
shows t h a t  a l m o s t  1 0  p e r  c e n t  of t h e  o f f e n d e r s  c o n f i n e d  i n  t h a t  
i n s t i t u t i o n  a s  of  J u n e  3 0 ,  1 9 6 1  r e c e i v e d  s e n t e n c e s  i n  which t h e  maximum 
and minimum were  s e t  s o  c l o s e  t o g e t h e r  t h a t  t h e s e  s e n t e n c e s  w e r e  n o t  
a c t u a l l y  i n d e t e r m i n a t e . 3  S l i g h t l y  more t h a n  o n e - t h i r d  of t h e  i n m a t e s  
a s  of J u n e  3 0 ,  1961  r e c e i v e d  s e n t e n c e s  i n  which  t h e  minimum was more 
t h a n  o n e - h a l f  o f  t h e  maximum. 

3. S t a t i s t i c a l  R e p o r t  and Movement o f  Inma te  P o p u l a t i o n ,  Annual R e p o r t ,  
J u l y  1, 1960 t h r o u g h  J u n e  30, 1961,  C o l o r a d o  S t a t e  P e n i t e n t i a r y .  



Good Time A l l o w a n c e s .  S t a t u t o r y  good  t ime a l l o w a n c e s  r e w a r d  
a n  i n m a t e  f o r  good b e h a v i o r  w h i l e  h e  i s  i n  t h e  i n s t i t u t i o n .  T h e  
s u b t r a c t i o n  o f  good  t i m e  a l l o w a n c e s  f r o m  t h e  minimum s e n t e n c e  a d v a  ces  
c o n s i d e r a b l y  t h e  d a t e  a t  w h i c h  a n  o f f e n d e r  i s  e l i g i b l e  f o r  p a r o l e .  a 
U n f o r t u n a t e l y  t h e r e  i s  n o t  n e c e s s a r i l y  a n y  c o r r e l a t i o n  b e t w e e n  good 
b e h a v i o r  d u r i n g  c o n f i n e m e n t  and  a n  o f f e n d e r ' s  r e a d i n e s s  t o  r e t u r n  t o  
s o c i e t y .  W h i l e  t h e  p a r o l e  b o a r d  h a s  t h e  s o l e  a u t h o r i t y  t o  d e t e r m i n e  
r e l e a s e ,  e a c h  i n m a t e  knows t h a t  h e  i s  e l i g i b l e  f o r  p a r o l e  upon  c o m p l e t i o n  
o f  h i s  minimum s e n t e n c e ,  l e s s  h i s  good t i m e  c r e d i t .  I t  h a s  b e e n  t h e  
g e n e r a l  p r a c t i c e  o v e r  t h e  y e a r s  t o  r e l e a s e  m o s t  i n m a t e s  o n  t h i s  b a s i s ,  
and i t  i s  e x p e c t e d .  T h e  p a r o l e  b o a r d  w i l l  t u r n  men down w i t h  good 
r e a s o n ,  b u t  s h o u l d  t h e r e  b e  a  w h o l e s a l e  r e f u s a l  o f  p a r o l e ,  t h e  
p e n i t e n t i a r y  m i g h t  b e  f a c e d  w i t h  a d i f f i c u l t  s i t u a t i o n .  

R e a s o n  f o r  C o n c e r n .  A p p r o x i m a t e l y  95 p e r  c e n t  o f  a l l  c o m m i t t e d  
o f f e n d e r s  r e t u r n  t o  s o c i e t y  s o o n e r  o r  l a t e r ,  e v e n  i f  some r e t u r n  o n l y  
f o r  r e l a t i v e l y  s h o r t  p e r i o d s  o f  t ime.  I t  i s  t h e  o p i n i o n  o f  c o r r e c t i o n a l  
a u t h o r i t i e s  a n d  some j u d g e s  a n d  a t t o r n e y s  t h a t  t h e  i n a d e q u a c i e s  o f  
C o l o r a d o ' s  p r e s e n t  s e n t e n c i n g  p r o c e d u r e s  r e s u l t  i n  some o f f e n d e r s  b e i n g  
i n c a r c e r a t e d  l o n g e r  t h a n  n e c e s s a r y  t o  a s s u r e  s o c i e t y ' s  p r o t e c t i o n  and  
i n  some b e i n g  r e l e a s e d  who s h o u l d  r e m a i n  f o r  a  much l o n g e r  p e r i o d  o r  
p e r h a p s  n o t  b e  r e l e a s e d  a t  a l l .  

I t  i s  t h e  o b s e r v a t i o n  o f  t h e  w a r d e n s  o f  b o t h  t h e  p e n i t e n t i a r y  
and  t h e  r e f o r m a t o r y  and t h e  d i r e c t o r  o f  t h e  a d u l t  p a r o l e  d i v i s i o n  t h a t  
u n l e s s  a n  o f f e n d e r  i s  r e l e a s e d  a t  t h e  t ime h e  a p p e a r s  t o  h a v e  t h e  b e s t  
o p p o r t u n i t y  f o r  a  s u c c e s s f u l  r e t u r n  t o  s o c i e t y ,  t h e  c h a n c e s  o f  r e h a -
b i l i t a t i o n  a r e  c o n s i d e r a b l y  l e s s e n e d  a n d  p e r h a p s  e l i m i n a t e d  e n t i r e l y .  

Many of t h o s e  who h a v e  e x p r e s s e d  c o n c e r n  o v e r  t h e  s e n t e n c i n g  

of  o f f e n d e r s  f e e l  t h a t  o n l y  m i n o r  c h a n g e s  a r e  n e e d e d .  O t h e r s  h a v e  

e x p r e s s e d  t h e  o p i n i o n  t h a t  a c o m p l e t e  r e v i s i o n  i s  n e e d e d .  I t  i s  t h e  

c o m m i t t e e ' s  judgment  b a s e d  on i t s  s t u d y  and  d i s c u s s i o n  t h u s  f a r  t h a t  

no method o f  s e n t e n c i n g  i s  p e r f e c t ,  a l t h o u g h  t h e  a p p r o a c h e s  t a k e n  i n  

some j u r i s d i c t i o n s  may b e  more  s a t i s f a c t o r y  t h a n  t h e  p r e s e n t  p r o c e d u r e s  

i n  C o l o r a d o .  


P u r p o s e  o f  I n c a r c e r a t i o n  

D u r i n g  t h e  c o l o n i a l  p e r i o d  and  f o r  a t  l e a s t  t h e  f i r s t  h u n d r e d  

y e a r s  o f  t h e  n a t i o n ' s  h i s t o r y ,  p u n i s h m e n t  was  c o n s i d e r e d  t h e  m a j o r  

r e a s o n  f o r  i m p r i s o n m e n t .  T h i s  a p p r o a c h  was  more  s o p h i s t i c a t e d  t h a n  t h e  


4 .  	 105-4-4 .  Reduced time f o r  qood  c o n d u c t .  -- E v e r y  c o n v i c t  who i s ,  
o r  may b e  i m p r i s o n e d  i n  t h e  p e n i t e n t i a r y ,  and who s h a l l  h a v e  
p e r f o r m e d  f a i t h f u l l y ,  a n d  a l l  who s h a l l  h e r e a f t e r  p e r f o r m  f a i t h -  
f u l l y ,  t h e  d u t i e s  a s s i g n e d  t o  him d u r i n g  h i s  i m p r i s o n m e n t  t h e r e i n ,  
s h a l l  b e  e n t i t l e d  t o  a d e d u c t i o n  f r o m  t h e  t ime o f  h i s  s e n t e n c e  f o r  
t h e  r e s p e c t i v e  y e a r s  t h e r e o f ,  a n d  p r o p o r t i o n a t e l y  f o r  a n y  p a r t  o f  
a y e a r ,  when t h e r e  s h a l l  b e  a f r a c t i o n a l  p a r t  o f  a y e a r  i n  t h e  
s e n t e n c e :  F o r  t h e  f i r s t  y e a r ,  o n e  month ;  f o r  t h e  s e c o n d  y e a r ,  
two  m o n t h s ;  f o r  t h e  t h i r d  y e a r ,  t h r e e  m o n t h s ;  f o r  t h e  f o u r t h  y e a r ,  
f o u r  m o n t h s ;  f o r  t h e  f i f t h  y e a r ,  f i v e  m o n t h s ;  f o r  t h e  s i x t h  and  
e a c h  s u c c e e d i n g  y e a r ,  s i x  m o n t h s .  I n m a t e s  may r e c e i v e  a n  a d d i t i o n a l  
10 d a y s  p e r  month  a s  t r u s t y  t i m e  ( 1 0 5 - 4 - 5 ) .  



!'eye f o r  a n  eyen c o n c e p t ,  I t  was assumed t h a t  pun i shmen t  was a c r i m e  
d e t e r r e n t  t o  t h e  i n c a r c e r a t e d  c r i m i n a l  w i t h  r e s p e c t  t o  f u t u r e  o f f e n s e s  
and t o  o t h e r s  who would b e  less  l i k e l y  t o  commit o f f e n s e s  b e c a u s e  o f  
t h e  f e a r  of r e t r i b u t i o n .  The c o n c e p t  of r e h a b i l i t a t i o n  a s  it i s  known 
a t  p r e s e n t  d i d  n o t  p l a y  a n  i m p o r t a n t  r o l e  i n  p e n a l  c o n f i n e m e n t ,  e x c e p t  
t h a t  i f  impr i sonment  a s  punishment  a c t u a l l y  a c t e d  a s  a  d e t e r r e n t  t o  
f u r t h e r  c r i m e ,  t h e n ,  i n  t h a t  s e n s e ,  r e h a b i l i t a t i o n  c a n  b e  s a i d  t o  have  
been  a c c o m p l i s h e d .  

Al though t h e  c o n c e p t  of pun i shmen t  i s  s t i l l  a n  i m p o r t a n t  
f a c t o r  t o  a  v a r y i n g  d e g r e e ,  modern peno logy  i s  based  on t h e  p r e m i s e  
t h a t  i n s t i t u t i o n a l  c o n f i n e m e n t  h a s  two p u r p o s e s :  1 )  t h e  p r o t e c t i o n  
of  s o c i e t y ;  and 2 )  r e h a b i l i t a t i o n  o f  t h e  o f f e n d e r .  The second c a n n o t  
be  s t r e s s e d  t o  t h e  d e t r i m e n t  of  t h e  f i r s t ,  s o  t h a t  b o t h  p r o b a t i o n  and 
p a r o l e  s h o u l d  be j u d i c i o u s l y  g r a n t e d  and  c o m p e t e n t l y  s u p e r v i s e d .  The 
a s p e c t  of punishment  t h r o u g h  c o n f i n e m e n t  f o r  a t  l e a s t  a s p e c i f i e d  
number of y e a r s  h a s  been  tempered  by t h e  d e s i r e  t o  r e l e a s e  a n  o f f e n d e r  
a t  t h e  time a t  which  h e  i s  c o n s i d e r e d  t o  h a v e  a c h a n c e  t o  make a  
s u c c e s s f u l  r e t u r n  t o  s o c i e t y  u n d e r  p a r o l e  s u p e r v i s i o n  f o r  a s  l o n g  a 
p e r i o d  a s  n e c e s s a r y .  

The a d o p t i o n  of minimum and maximum s e n t e n c e s  i s  a n  implemen-
t a t i o n  o f  t h e  a p p r o a c h  t o  peno logy  which  i n c o r p o r a t e s  p r o t e c t i o n  o f  
s o c i e t y  and r e h a b i l i t a t i o n  o f  t h e  o f f e n d e r .  I t  p r o v i d e s  a l a t i t u d e  
w i t h i n  which a n  o f f e n d e r  may be  r e l e a s e d ,  w h i l e  a t  t h e  same time t h e  
l e n g t h  of t h e  minimum and maximum r e f l e c t  t h e  pun i shmen t  a s p e c t ,  i n a s -
much a s  t h e s e  minima and maxima a r e  u s u a l l y  s e t  a c c o r d i n g  t o  t h e  s e v e r i t y  
of t h e  v a r i o u s  c a t e g o r i e s  of crime i n  r e l a t i o n s h i p  t o  one  a n o t h e r .  

Whi le  v i e w s  on t h e  p u r p o s e s  of i n c a r c e r a t i o n  have  changed 
g e n e r a l l y ,  t h e  c o n c e p t s  o f  pun i shmen t ,  r e t r i b u t i o n ,  and d e t e r r e n c e  a r e  
s t i l l  c i t e d  a s  i m p o r t a n t  r e a s o n s  f o r  p e n a l  c o n f i n e m e n t .  To a  c e r t a i n  
e x t e n t ,  t h e s e  t h r e e  p u r p o s e s  of c o n f i n e m e n t  a r e  n o t  n e c e s s a r i l y  
i n c o m p a t i b l e  w i t h  r e h a b i l i t a t i o n ,  b u t ,  a c c o r d i n g  t o  many c o r r e c t i o n a l  
a u t h o r i t i e s ,  t h e i r  emphas i s  d i m i n i s h e s  t h e  p o s s i b i l i t y  o f  d e v e l o p i n g  
m e a n i n g f u l  r e h a b i l i t a t i o n  p rog rams .  They a r g u e  t h a t  such  p rog rams ,  
even w i t h  t h e i r  p r e s e n t  l i m i t a t i o n s ,  o f f e r  t h e  b e s t  p o s s i b l e  f o r  t h e  
p r o t e c t i o n  and s a f e t y  of s o c i e t y  and  f o r  t h e  o f f e n d e r  t o  become a 
u s e f u l  c i t i z e n .  

G e n e r a l l y ,  law e n f o r c e m e n t  o f f i c i a l s  have  p l a c e d  c o n s i d e r a b l e  
emphas i s  on t h e  c o n c e p t s  of  pun i shmen t  and d e t e r r e n c e ,  and t h e y  have  
been j o i n e d  i n  t h i s  p o i n t  o f  v iew by many c i t i z e n s  who h a v e  been  t h e  
u n w i l l i n g  v i c t i m s  of  c r i m i n a l  a c t s  and who a l s o  would l i k e  t o  s e e  
r e t r i b u t i o n  made. T h i s  p o i n t  o f  v i ew  i s  u n d e r s t a n d a b l e ,  b u t  c a r r i e d  
t o  a n  e x t r e m e  would r e s u l t  i n  l e n g t h y  s e n t e n c e s  f o r  most o f f e n d e r s ,  
r e g a r d l e s s  of o t h e r  c o n s i d e r a t i o n s .  I n s t i t u t i o n a l  p e r s o n n e l  and 
programs a l s o  e x h i b i t  i n  v a r y i n g  d e g r e e s  t h e  c o n c e p t s  of pun i shmen t ,  
d e t e r r e n c e ,  and r e t r i b u t i o n ,  even  t h o u g h  t h e r e  i s  more and more emphas i s  
on r e h a b i l i t a t i o n .  F o r  t h i s  r e a s o n ,  t h e r e  a p p e a r s  t o  be  no s t a t e  o r  
o t h e r  j u r i s d i c t i o n  ,where c o r r e c t i o n a l  p rograms embody a l l  a s p e c t s  o f  
t h e  r e h a b i l i t a t i v e  a p p r o a c h  t o  peno logy  t o  t h e  e x c l u s i o n  of  o t h e r  
c o n c e p t s ;  g i v e n  t h e  g e n e r a l  p u b l i c  r e a c t i o n  t o  t h e  c r i m i n a l  o f f e n d e r  
it i s  l i t t l e  wonder t h a t  t h i s  i s  t r u e .  I t  c a n  and h a s  been  a r g u e d  t h a t  
u n t i l  much more i s  known a b o u t  man and h i s  r e a c t i o n  t o  h i s  e n v i r o n m e n t ,  
s o c i e t y  i s  b e s t  s e r v e d  t h r o u g h  c o n t i n u e d  r e l i a n c e  on o l d e r  and e s t a b l i s h e d  
c o n c e p t s  of i n c a r c e r a t i o n ,  a l t h o u g h  t h e s e  c o n c e p t s  more and more a r e  
b e i n g  q u e s t i o n e d .  



D i f f e r e n t  A ~ ~ r o a c h e s  t o  S e n t e n c i n q  

I n  t h e  b r o a d e s t  s e n s e  i n d e t e r m i n a t e  s e n t e n c i n g  may b e  d e f i n e d  
a s  any  method of  s e n t e n c i n g  which  i n c l u d e s  a  v a r i a b l e  r a t h e r  t h a n  a  
f i x e d  p e r i o d  of  i n c a r c e r a t i o n .  T h i s  d e f i n i t i o n  a p p l i e s ,  r e g a r d l e s s  of 
w h e t h e r  s e n t e n c i n g  i s  a j u d i c i a l  p r e r o g a t i v e ,  s e t  by s t a t u t e ,  o r  t h e  
r e s p o n s i b i . l i t y  of  a p a r o l e  boa rd  o r  s i m i l a r  a u t h o r i t y .  

Whi le  t h e  b r o a d  d e f i n i t i o n  of i n d e t e r m i n a t e  s e n t e n c i n g  
encompasses  a t  l e a s t  some p a r t  o f  t h e  p e n a l  c o d e s  o f  more t h a n  t w o - t h i r d s  
of t h e  s t a t e s ,  a  more r e s t r i c t e d  d e f i n i t i o n  would a p p l y  t o  r e l a t i v e l y  
few. Advoca te s  of s e n t e n c i n g  r e f o r m  u s u a l l y  r e f e r  t o  i n d e t e r m i n a t e  
s e n t e n c i n g  a s  a  s y s t e m  of s e n t e n c i n g  i n  which j u d i c i a l  a u t h o r i t y  and 
r e s p o n s i b i l i t y  ex t end  g n l y  t o  t h e  f i n d i n g  of  g u i l t ;  t h e  d e t e r m i n a t i o n  
of a c t u a l  s e n t e n c e  i s  t h e  r e s p o n s i b i l i t y  o f  t h e  p a r o l e  boa rd  o r  some 
s i m i l a r l y  c o n s t i t u t e d  commiss ion .  When s e n t e n c e  i s  p a s s e d  by t h e  
c o u r t s  u n d e r  t h i s  s y s t e m  o n l y  t h e  s t a t u t o r y  l i m i t s  may b e  imposed .5  
D i s c r e t i o n  w i t h i n  t h e s e  l i m i t s  p a s s e s  f rom t h e  j u d i c i a r y  t o  t h e  p a r o l i n g  
a u t h o r i t y .  

Some i n d e t e r m i n a t e  s e n t e n c i n g  a d v o c a t e s  ( w i t h i n  t h e  nar row 
d e f i n i t i o n  u s e d  a b o v e )  b e l i e v e  i n  a  f l e x i b l e  s e n t e n c i n g  s t r u c t u r e  which 
a l l o w s  a n  immed ia t e  p a r o l e  i n  c a s e s  where  such  r e l e a s e  i s  j u s t i f i e d  
and l i k e w i s e  p e r m i t s  d e t e n t i o n  f o r  a  l i f e t i m e  where  t h a t  i s  j u s t i f i e d  --
b o t h  w i t h o u t  r e g a r d  f o r  t h e  p a r t i c u l a r  c r i m e  f o r  which  t h e  c o n v i c t i o n  
was .had .  T h i s  a p p r o a c h  a s sumes  t h a t  knowledge of  human b e h a v i o r  h a s  
advanced t o  t h e  s t a g e  t h a t  l e g a l  s a f e g u a r d s  a r e  u n n e c e s s a r y  b e c a u s e  t h e  
v e s t i n g  of t h i s  power i n  a  p a r o l e  b o a r d  o r  s i m i l a r  commission would n o t  
r e s u l t  i n  ' i t s  a r b i t r a r y  and/or  c a p r i c i o u s  e x e r c i s e .  T h i s  method of  
s e n t e n c i n g  i n  a c t u a l i t y  p r o v i d e s  a n  i n d e f i n i t e  s e n t e n c e  r a t h e r  t h a n  a n  
i n d e t e r m i n a t e  one  and i s  s i m i l a r  t o  C o l o r a d o ' s  s e x  o f f e n d e r  l aw  and t o  
S.B. 188, i n t r o d u c e d  d u r i n g  t h e  F o r t y - s e c o n d  G e n e r a l  Assembly,  F i r s t  
S e s s i o n ,  1959 ,  and H . B .  42,  i n t r o d u c e d  d u r i n g  t h e  F o r t y - t h i r d  G e n e r a l  
Assembly,  F i r s t  S e s s i o n ,  1961 .6  

Because o f , t h e  i n t e r e s t  i n  t h i s  a p p r o a c h  shown i n  C o l o r a d o ,  t h e  
f o l l o w i n g  comments by t h e  Amer ican  C o r r e c t i o n a l  A s s o c i a t i o n  a r e  
a p p r o p r i a te:7 

...The o n l y  f o r m  of  s e n t e n c i n g  which  would p l a c e  f u l l  
d i s c r e t i o n  w i t h  t h e  p a r o l e  b o a r d  t o  s e l e c t  and t o  
r e l e a s e  p r i s o n e r s  on  p a r o l e  a t  t h e  t i m e  t h e y  a r e  most  
r e a d y  f o r  r e l e a s e  and  t o  r e t a i n  i n  c o n f i n e m e n t  a s  l o n g  
a s  n e c e s s a r y  t h o s e  who a r e  n o t  r e a d y  f o r  r e l e a s e  would 

5. 	 V a r i a t i o n s  of t h i s  a p p r o a c h  i n c l u d e :  a )  i m p o s i t i o n  of  s t a t u t o r y  
maximum o n l y ,  minimum e s t a b l i s h e d  by p a r o l e  a u t h o r i t y ;  o r  b )  
maximum s e t  by  j u d g e  w i t h i n  s t a t u t o r y  l i m i t ,  minimum e s t a b l i s h e d  
by p a r o l e  a u t h o r i t y .  I f  t h e  l a t t e r  p l a n  i s  f o l l o w e d ,  i t  i s  
u s u a l l y  recommended t h a t  p a r o l e  s u p e r v i s i o n  b e  e x t e n d e d  t o  t h e  
end of t h e  s t a t u t o r y  maximum t e r m  a t  t h e  d i s c r e t i o n  o f  t h e  p a r o l i n g  
a u t h o r i t y  r a t h e r  t h a n  b e  t e r m i n a t e d  a t  t h e  end of  t h e  j u d i c i a l l y  
i m ~ o s e d  maximum. 

6. 	 ~ r b v i s i o n s  of  t h e s e  b i l l s  a r e  d i s c u s s e d  i n  a  s u b s e q u e n t  s e c t i o n .  
7 .  	 Manual o f  C o r r e c t i o n a l  S t a n d a r d s ,  American C o r r e c t i o n a l  A s s o c i a t i o n ,  

1959 ,  p .  535. 



b e  a n  i n d e t e r m i n a t e  s e n t e n c e  of one  d a y  t o  l i f e  f o r  
e v e r y  o f f e n s e  f o r  which a p r i s o n  s e n t e n c e  c o u l d  b e  
g i v e n .  I n  a model c o r r e c t i o n a l  s y s t e m  w i t h  a l l  t h e  
n e c e s s a r y  d i a g n o s t i c  and t r e a t m e n t  r e s o u r c e s  w i t h i n  
t h e  i n s t i t u t i o n  t o  p r e p a r e  p r i s o n e r s  f o r  r e l e a s e ,  
w i t h  a  p r o f e s s i o n a l  boa rd  of  p a r o l e  t o  d e t e r m i n e  t h e  
optimum t i m e  f o r  r e l e a s e ,  and w i t h  s u f f i c i e n t  t r a i n e d  
p a r o l e  s t a f f  t o  g i v e  s u p e r v i s i o n ,  t h e  c o m p l e t e  
i n d e t e r m i n a t e  s e n t e n c e  l aw  would b e  w o r k a b l e  and 
p r a c t i c a l .  However, t o  p l a c e  t h e  power of l i f e  
s e n t e n c e  o v e r  a l l  p r i s o n e r s  w i t h  p a r o l e  boa rd  members 
who were  n o t  a p p o i n t e d  f o r  t h e i r  p r o f e s s i o n a l  
knowledqe and compe tence ,  t o  p e r m i t  l i f e l o n q  
c o n f i n e m e n t  w i t h o u t  l e q a l  s a f e q u a r d s  i n  i n s t i t u t i o n s  
w i t h o u t  s u f f i c i e n t  s t a f f  o r  f a c i l i t i e s  f o r  e f f e c t i v e  
t r e a t m e n t- would b e  u n t h i n k a b l e  ( u n d e r l i n i n g  added 
f o r  e m p h a s i s ) .  

D r .  J o h n  MacDonald h a s  a l s o  made some comments on t h e  w h o l l y  
i n d e t e r m i n a t e  o r  i n d  f i n i t e  s e n t e n c e  drawn i n  p a r t  f rom t h e  v i ews  of  
o t h e r  p s y c h i a t r i s t s .  8 

The demands of some c r i m i n o l o g i s t s  f o r  w h o l l y  
i n d e t e r m i n a t e  s e n t e n c e s  h a s  been  c r i t i c i z e d  by 
Jerome H a l l .  'From a m e d i c a l  v i e w p o i n t ,  i t  may 
b e  a b s u r d  t o  r e l e a s e  a n  o f f e n d e r  a t  a f i x e d  t i m e  
t h a t  i n  f a c t  h a s  no  r e l a t i o n  t o  r e h a b i l i t a t i o n .  
But i f  no law f i x e s  a n  u p p e r  l i m i t ,  t h e r e  i s  no 
a d e q u a t e  p r o t e c t i o n  f rom l i f e  i m p r i s o n m e n t . '  
C e r t a i n l y  t h e r e  i s  t h e  d a n g e r  of  u n n e c e s s a r i l y  
p ro longed  impr i sonmen t  and t h i s  d a n g e r  m i g h t  b e  
g r e a t e r  i f  t h e  m e d i c a l  and  p s y c h o l o g i c a l  e x p e r t s  
on t h e  p a r o l e  boa rd  were  a d m i n i s t r a t i v e l y  r a t h e r  
t h a n  t h e r a p e u t i c a l l y  o r i e n t e d .  

Indeed  t h e  t y r a n n y  of t h e  h a r s h  judge  migh t  w e l l  
be  r e p l a c e d  by t h e  t y r a n n y  of  t h e  s c i e n t i s t .  The 
mora l  judgement  L s i d  s o  o f t e n  condemned by 
p s y c h i a t r i s t s ,  m i g h t  b e  r e p l a c e d  by t h e  l a s t  word 
of s c i e n c e .  Yet  t h e  c o m p l e x i t y  of m e n t a l  and s o c i a l  
phenomena a l l o w s  many a  f a l l a c y  t o  b e  t a k e n  f o r  t h e  
l a s t  word of  s c i e n c e . .  . 
U n f o r t u n a t e l y  p s y c h i a t r y  l a c k s  r e l i a b l e  p r e d i c t i v e  
t e c h n i q u e s  and  i t  i s  n o t  a l w a y s  p o s s i b l e  t o  
p r e d i c t ,  w i t h  any  d e g r e e  o f  c o n f i d e n c e ,  t h e  
f u t u r e  c a r e e r  of a n  i n d i v i d u a l  o f f e n d e r .  Even t h e  
e x p e r i e n c e d  p s y c h i a t r i s t  i s  l i a b l e  t o  s e r i o u s  e r r o r  
i n  p r o g n o s i s .  . . 
Some p s y c h i a t r i s t s  h a v e  s u g g e s t e d  t h a t  c r i m i n a l s  
shou ld  b e  d i v i d e d  i n t o  2 g r o u p s ;  t h o s e  who s h o u l d  
b e  t r e a t e d ,  and t h o s e  who shou ld  b e  c o n f i n e d  
i n d e f i n i t e l y .  I t  i s  n o t  c l e a r ,  however ,  upon what  
c r i t e r i a  t h e  d i f f e r e n t i a l  d i a g n o s i s  i s  t o  b e  made.. .  

8. P s y c h i a t r y  and  t h e  C r i m i n a l ,  D r .  J o h n  M. MacDonald, 1 9 5 8 ,  pp .  199  
and 200. 



...Although p s y c h i a t r y  h a s  much t o  o f f e r  i n  r e g a r d  
t o  t h e  r e h a b i l i t a t i o n  of  o f f e n d e r s ,  few p s y c h i a t r i s t s  
would be w i l l i n g  t o  a c c e p t  r e s p o n s i b i l i t y  f o r  
c o n f i n i n g  a n o n - p s y c h o t i c  c r i m i n a l ,  r e g a r d l e s s  of  
t h e  c r i m e  f o r  which h e  h a s  been  c o n v i c t e d ,  f o r  t h e  
r e m a i n d e r  of h i s  l i f e .  

I t  i s  n o t  s u r p r i s i n g  t h a t  none of t h e  s t a t e s  have  gone  t h i s  
f a r  w i t h  i n d e t e r m i n a t e  s e n t e n c i n g .  Those  s t a t e s  which a r e  c o n s i d e r e d  
t h e  most  advanced i n  t h i s  r e s p e c t  p r o v i d e  t h a t  no one may b e  i n c a r -  
c e r a t e d  f o r  a  p e r i o d  l o n g e r  t h a n  t h e  maximum p r e s c r i b e d  by law;  
a l t h o u g h  i n  some of t h e s e  s t a t e s  i t  i s  p o s s i b l e  t o  b e  r e l e a s e d  p r i o r  
t o  t h e  s t a t u t o r y  minimum. 

S e n t e n c i n q  i n  O t h e r  S t a t e s  

S e n t e n c i n q  a s  a  J u d i c i a l  F u n c t i o n  

I n  t w e n t y - f o u r  of t h e  s t a t e s  h a v i n g  i n d e t e r m i n a t e  s e n t e n c i n g  
a s  b r o a d l y  d e f i n e d ,  s e t t i n g  t h e  s e n t e n c e  i s  a j u d i c i a l  r e s p o n s i b i l i t y .  
I n  f i v e  of  t h e s e  t w e n t y - f o u r  s t a t e s ,  one o f  t h e  two e x t r e m e s  i s  f i x e d  
m a n d a t o r i l y  by s t a t u t e  w h i l e  t h e  o t h e r  may b e  v a r i e d  by t h e  s e n t e n c i n g  
a u t h o r i t y .  T h e s e  f i v e  s t a t e s  i n c l u d e  : Michigan ,  S o u t h  Dakota ,  
T e n n e s s e e ,  T e x a s ,  and Wiscons in .  I n  a l l  e x c e p t  Michigan ,  t h e  c o u r t  
may s e t  t h e  maximum t e r m ,  b u t  n o t  t h e  minimum, which i s  se t  by s t a t u t e .  
I n  Michigan ,  t h e  maximum t e r m  imposed i s  t h e  s t a t u t o r y  maximum, w h i l e  
t h e  judge  h a s  t h e  d i s c r e t i o n  t o  s e t  t h e  minimum. 

I n  e i g h t e e n  of  t h e s e  t w e n t y - f o u r  s t a t e s ,  t h e  judge  se ts  t h e  
maximum and minimum a t  h i s  d i s c r e t i o n  w i t h i n  t h e  s t a t u t o r y  limits. 
These  s t a t e s  i n c l u d e :  A r i z o n a ,  A r k a n s a s ,  COLORADO, C o n n e c t i c u t ,  
I l l i n o i s ,  Maine, M a s s a c h u s e t t s ,  M i n n e s o t a ,  Nebraska ,  New Hampshire ,  
New J e r s e y ,  New York, Nor th  C a r o l i n a ,  Nor th  Dakota ,  Oregon,  P e n n s y l v a n i a ,  
Vermont,  and Wyoming. I n  G e o r g i a ,  s e n t e n c e  i s  p r e s c r i b e d  by t h e  j u r y  
w i t h i n  t h e  s t a t u t o r y  minima and maxima. 

I n  t h r e e  of t h e s e  s t a t e s ,  t h e r e  a r e  s t a t u t o r y  p r o v i s i o n s  
d e s i g n e d  t o  p r e v e n t  a j udge  from f i x i n g  a minimum t e r m  s o  c l o s e l y  
i d e n t i c a l  t o  t h e  maximum t h a t  t h e  combined e f f e c t  would a p p r o x i m a t e  a 
d e f i n i t e  s e n t e n c e  ( e . g . ,  4%-5 y e a r s ) .  The s t a t u t e s  i n  t h e s e  s t a t e s  
( ~ a i n e ,  New York, and ~ e n n s y l v a n i a )  p r o v i d e  t h a t  t h e  minimum term may 
n o t  exceed  h a l f  of  t h e  maximum t e r m  imposed.  

G e n e r a l l y ,  i n  t h e s e  t w e n t y - f o u r  s t a t e s ,  p a r o l e  e l i g i b i l i t y  
depends  upon c o m p l e t i o n  of  t h e  minimum s e n t e n c e .  The e x c e p t i o n s  a r e  
a s  f o l l o w s :  

S t a t e  E a r l i e s t  Da te  of P o s s i b l e  P a r o l e  R e l e a s e  

Georg ia  when o n e - t h i r d  
been  s e r v e d  

of minimum s e n t e n c e  h a s  

New Hampshire p a r o l e  p o s s i b l e  a f t e r  t w o - t h i r d s  of minimum 
s e n t e n c e ,  i f  minimum i s  two y e a r s  o r  more 



S t a t e  	 E a r l i e s t  Da te  of P o s s i b l e  P a r o l e  R e l e a s e  

New Mexico 	 when o n e - t h i r d  of minimum s e n t e n c e  i s  
s e r v e d ,  i f  minimum l e s s  t h a n  10 y e a r s ;  i f  
more t h a n  t e n  y e a r s ,  must s e r v e  o n e - t h i r d  
of f i r s t  t e n  p l u s  one  month f o r  e a c h  
a d d i t i o n a l  y e a r  

North C a r o l i n a  	 when o n e - f o u r t h  of minimum s e n t e n c e  h a s  
been  s e r v e d  

Texa s 	 w i t h  p e r f e c t  p r i s o n  c o n d u c t  r e c o r d ,  when 
e i t h e r  minimum o r  o n e - f o u r t h  t h e  maximum 
h a s  been s e r v e d ,  w h i c h e v e r  i s  l e s s ;  w i t h  
i m p e r f e c t  c o n d u c t  r e c o r d ,  o n e - t h i r d  of  
maximum o r  f i f t e e n  y e a r s ,  wh icheve r  i s  
l e s s ,  must  b e  s e r v e d  

Wiscons in  	 a f t e r  two y e a r s ,  o r  o n e - h a l f  maximum 
s e n t e n c e ,  wh icheve r  i s  l e s s  

S e v e r a l  of  t h e s e  s t a t e s  a l l o w  p r i s o n e r s  t i m e  o f f  f o r  good 
b e h a v i o r  (known a s  s t a t u t o r y  good time and t r u s t y  good t i m e ) .  T h i s  
"good t i m e "  i s  s u b t r a c t e d  f rom t h e  minimum s e n t e n c e  i n  d e t e r m i n i n g  
e l i g i b i l i t y  f o r  p a r o l e  r e l e a s e . 9  

I n  t h e  s t a t e s  which a l l o w  r e l e a s e  p r i o r  t o  comple t ion  of t h e  
minimum s e n t e n c e ,  t h e  p a r o l e  a u t h o r i t y  i n  e f f e c t  h a s  some of t h e  powers 
of t h e  s e n t e n c e - f i x i n g  board  i n  t h a t  i t  c a n  r e l e a s e  a n  i n m a t e  s o o n e r  
t h a n  was p r e s c r i b e d  i n  t h e  minimum s e n t e n c e .  I t  would a p p e a r  t h a t  t h e  
p a r o l e  a u t h o r i t i e s  i n  t h e  s t a t e s  where  t h e  minimum ( l e s s  good t i m e )  
must  b e  s e r v e d  s t i l l  h a s  some s e n t e n c i n g  d i s c r e t i o n ,  b e c a u s e  t h e  p a r o l e  
b o a r d s  have  t h e  d i s c r e t i o n a r y  power t o  w i t h h o l d  r e l e a s e  u n t i l  t h e  
maximum i s  s e r v e d .  I n  a c t u a l  p r a c t i c e  t h i s  may n o t  be  t h e  c a s e ,  i f  
t h e  Co lo rado  p r a c t i c e  of r e l e a s i n g  a l m o s t  e v e r y  i n m a t e  of t h e  
p e n i t e n t i a r y  on p a r o l e  upon c o m p l e t i o n  of minimum s e n t e n c e  l e s s  s t a t u t o r y  
good time i s  a n  example of t h e  p r o c e d u r e s  i n  t h e s e  o t h e r  s t a t e s .  

S e n t e n c e  S e t  by S t a t u t e  

I n  t w e l v e  s t a t e s ,  t h e  c o u r t s  have  t h e  r e s p o n s i b i l i t y  o n l y  f o r  
t h e  d e t e r m i n a t i o n  of g u i l t .  I n  s e v e n  of t h e s e  s t a t e s  ( ~ a l i f o r n i a ,  
I n d i a n a ,  Kansas ,  Nevada, New Mexico, Ohio ,  and West ~ i r g i n i a ) ,  t h e  
s e n t e n c e  imposed i s  a r e s t a t e m e n t  of  t h e  maximum and minimum s e t  by 
s t a t u t e .  I n  t h e  o t h e r  f i v e  s t a t e s  ( ~ l o r i d a ,  I d a h o ,  Iowa, U tah ,  and 
Washington) ,  t h e r e  i s  no minimum s e n t e n c e  and t h e  s t a t u t o r y  maximum 
s e n t e n c e  i s  imposed. 

Maximum and Minimum S e t  b v  S t a t u t e .  P a r o l e  boa rd  a u t h o r i t y  
and a p p l i c a t i o n  of s t a t u t o r y  good t i m e  v a r i e s  among t h e  seven  s t a t e s  
i n  which b o t h  t h e  maximum and minimum a r e  s e t  by s t a t u t e .  These  
d i f f e r e n c e s  a r e  i n d i c a t e d  i n  t h e  f o l l o w i n g  t a b l e :  

9. 	 I n  Wiscons in ,  s t a t u t o r y  good t i m e  i s  d e d u c t e d  f rom t h e  maximum 

s e n t e n c e  t o  i n s u r e  t h a t  e v e r y  i n m a t e  w i l l  b e  s u b j e c t  t o  a t  l e a s t  

some p a r o l e  s u p e r v i s i o n  a f t e r  r e l e a s e .  




S t a t e  P a r o l e  E l i s i b i l i t y  Good Time Al lowance  

C a l i f o r n i a  a f t e r  o n e - t h i r d  of  minimum i f  a p p l i e s  t o  maximum 
more t h a n  one  y e a r ,  i f  minimum s e n t e n c e  
l e s s  t h a n  one  y e a r ,  s i x  months 
o r  end of  minimum 

I n d i a n a  must  s e r v e  a t  l e a s t  one  y e a r  a p p l i e s  t o  minimum 
of  minimum s e n t e n c e  ( l e s s  good s e n t e n c e  
t i m e )  

Kansas  a f t e r  minimum s e n t e n c e  ( l e s s  a p p l i e s  t o  minimum 
good t i m e )  s e n t e n c e  

New Mexico i f  minimum s e n t e n c e  i s  10 y e a r s  a p p l i e s  t o  maximum 
o r  l e s s ,  mus t  s e r v e  a t  l e a s t  s e n t e n c e  
o n e - t h i r d  of minimum; i f  
minimum i s  more t h a n  10 y e a r s ,  
mus t  s e r v e  o n e - t h i r d  of  1 0  
y e a r s  p l u s  o n e  month f o r  each  
y e a r  o v e r  10 

Nevada must  s e r v e  a t  l e a s t  o n e  y e a r  
of minimum s e n t e n c e  ( l e s s  good 

a p p l i e s  t o  minimum 
s e n t e n c e  

t i m e ) ,  u n l e s s  t h r e e  p r i o r  
f e l o n y  c o n v i c t i o n s ;  s e v e n  y e a r s  
must  b e  s e r v e d  w i t h  t h r e e  p r i o r  
f e l o n y  c o n v i c t i o n s  

Ohio s t a t u t e s  n o t  c l e a r  a s  t o  w h e t h e r  a p p l i e s  t o  minimum 
minimum ( l e s s  good t i m e )  must  
b e  s e r v e d  o r  b o a r d  c a n  r e l e a s e  
p r i o r  t o  e x p i r a t i o n  of  minimum 
s e n t e n c e  

West v i r g i n i a a  a f t e r  minimum s e n t e n c e ,  i f  a p p l i e s  t o  d e f i n i t e  
c o n d u c t  r e c o r d  good f o r  t h r e e  s e n t e n c e s  o n l y  
months  p r i o r  t o  d a t e  of  
e l i g i b i l i t y ,  e x c e p t  t h o s e  w i t h  
d e f i n i t e  s e n t e n c e  mus t  s e r v e  
o n e - t h i r d  

a .  	 The p r o v i s i o n  f o r  p a r o l e  e l i g i b i l i t y  a f t e r  o n e - t h i r d  of  a d e f i n i t e  
s e n t e n c e  i s  s e r v e d  was a p p a r e n t l y  d e s i g n e d  t o  c o v e r  i n m a t e s  
i n c a r c e r a t e d  p r i o r  t o  t h e  a d o p t i o n  of i n d e t e r m i n a t e  s e n t e n c e s .  

As shown by t h e  a b o v e  t a b l e ,  i n  f o u r  of  t h e  s t a t e s  ( ~ a l i f o r n i a ,
I n d i a n a ,  Nevada, and New Mex ico ) ,  a n  i n m a t e  may b e  p a r o l e d  p r i o r  t o  t h e  
e x p i r a t i o n  of  h i s  minimum s e n t e n c e .  I n  two o f  t h e s e  s t a t e s  ( I n d i a n a  
and Nevada) ,  good t i m e  a l l o w a n c e s  a r e  s u b t r a c t e d  f r o m  t h e  minimum time 
t o  b e  s e r v e d .  I t  h a s  been  i n d i c a t e d  t h a t  many c o r r e c t i o n a l  a u t h o r i t i e s  
f e e l  t h a t  good b e h a v i o r  and p a r o l e  r e a d i n e s s  d o  n o t  n e c e s s a r i l y  c o i n c i d e ,  
y e t  t h e s e  two s t a t e s  a s  w e l l  a s  Kansas  and Ohio  (wh ich  r e q u i r e  t h e  
minimum, l e s s  good time, t o  b e  s e r v e d )  p r o v i d e  f o r  good t i m e  d e d u c t i o n s  
f rom t h e  minimum time t o  b e  s e r v e d .  T h i s  c o n f l i c t  was a p p a r e n t l y  



r e c o g n i z e d  i n  I n d i a n a  where  a n o t h e r  s t a t u t o r y  s e c t i o n  s t a t e s  t h a t  
p a r o l e  r e l e a s e  i s  n o t  a reward  f o r  good c o n d u c t  o r  e f f i c i e n t  pe r fo rmance  
of d u t i e s  i n  t h e  i n s t i t u t i o n ,  b u t  d e p e n d s  on t h e  i n m a t e ' s  r e a d i n e s s  
t o  r e t u r n  t o  s o c i e t y  and t h e  r e a s o n a b l e  p r o b a b i l i t i e s  of h i s  s u c c e s s .  1 0  

I n  a d d i t i o n  t o  Kansas  and  Oh io ,  West V i r g i n i a  a l s o  r e q u i r e s  
t h a t  t h e  minimum s e n t e n c e  b e  s e r v e d .  I t  i s  t h e  o n l y  one  of t h e  t h r e e ,  
however ,  i n  which good t i m e  a l l o w a n c e s  do n o t  a p p l y  t o  t h e  minimum 
s e n t e n c e .  

No Minimum - S t a t u t o r y  Maximum. I n  t h e  f i v e  s t a t e s  where  
t h e r e  i s  no minimum, good t i m e  i s  d e d u c t e d  f rom t h e  maximum s e n t e n c e .  
T h e r e  a r e ,  however ,  some d i f f e r e n c e s  i n  t h e  d a t e  of  p a r o l e  e l i g i b i l i t y  
and p a r o l e  boa rd  a u t h o r i t y  among t h e s e  s t a t e s .  I n  U t a h ,  t h e  Board of  
P a r o l e s  and P a r d o n s  h a s  f u l l  a u t h o r i t y  t o  s e t  t h e  minimum s e n t e n c e  b u t  
b o t h  t h e  j udge  and t h e  p r o s e c u t o r  make s e n t e n c e  recommendat ions  t o  t h e  
b o a r d .  T h e s e  recommendat ions  a r e  accompanied by i n f o r m a t i o n  c o n c e r n i n g  
t h e  c r i m e  and s u r r o u n d i n g  c i r c u m s t a n c e s  and any  o t h e r  p e r t i n e n t  d a t a .  
The boa rd  i s  n o t  bound by t h e s e  j u d i c i a l  recommendat ions  b u t  must  r e v i e w  
them p r i o r  t o  s e t t i n g  t h e  minimum s e n t e n c e .  

J u d g e s  and p r o s e c u t o r s  may a l s o  make recommendat ions  a s  t o  
s e n t e n c e  t o  t h e  Washington  P a r o l e  Board .  While  t h e  boa rd  i s  n o t  bound 
by t h e s e  recommendat ions ,  t h e r e  a r e  c e r t a i n  s t a t u t o r y  r e s t r i c t i o n s  
which must  b e  a d h e r e d  t o  i n  s e t t i n g  t h e  minimum s e n t e n c e .  Any f i r s t  
o f f e n d e r  who i s  s e n t e n c e d  f o r  a  c r i m e  i n v o l v i n g  t h e  u s e  o f  a  d e a d l y  
weapon must  s e r v e  a t  l e a s t  f i v e  y e a r s .  Any o f f e n d e r  w i t h  a p r e v i o u s  
f e l o n y  c o n v i c t i o n  who i s  s e n t e n c e d  f o r  a  c r i m e  i n v o l v i n g  a d e a d l y  weapon 
must  s e r v e  a t  l e a s t  s e v e n  and  o n e - h a l f  y e a r s .  H a b i t u a l  o f f e n d e r s  
( t h r e e  p r e v i o u s  f e l o n y  c o n v i c t i o n s )  mus t  s e r v e  a t  l e a s t  15 e a r s ,  and 
e m b e z z l e r s  of  p u b l i c  f u n d s  must  s e r v e  a t  l e a s t  f i v e  y e a r s .  l'i 

I n  Iowa, t h e  p a r o l e  b o a r d  may r e l e a s e  a f i r s t  o f f e n d e r  a f t e r  
c o n v i c t i o n ,  b u t  p r i o r  t o  i n c a r c e r a t i o n .  ( A  f u r t h e r  e x a m i n a t i o n  of  t h e  
Iowa s t a t u t e s  i n d i c a t e s  t h a t  t h e r e  a r e  no p r o v i s i o n s  f o r  p r o b a t i o n ,  s o  
t h a t  t h i s  method of  p a r o l e  i s  a c t u a l l y  a p r o b a t i o n  s u b s t i t u t e .  T h i s  
p r e m i s e  i s  conf i rmed  f u r t h e r  by t h e  s t a t u t e  p r o v i d i n g  t h a t  t h e  
commi t t i ng  judge  may recommend immed ia t e  p a r o l e  r e l e a s e . )  O f f e n d e r s  
i n  F l o r i d a  mus t  s e r v e  a t  l e a s t  s i x  months  b e f o r e  b e i n g  c o n s i d e r e d  f o r  
p a r o l e  r e l e a s e .  F l o r i d a  h a s  a s t a t u t o r y  p r o v i s i o n  v e r y  s i m i l a r  t o  
I n d i a n a ' s ,  which s p e c i f i e s  t h a t  p a r o l e  i s  n o t  a reward  f o r  good c o n d u c t  
and e f f i c i e n t  p e r f o r m a n c e  and  t h a t :  "No p e r s o n  s h a l l  b e  p l a c e d  on 
p a r o l e  u n t i l  and u n l e s s  t h e  commission s h a l l  f i n d  t h a t ,  t h e r e  i s  
r e a s o n a b l e  p r o b a b i l i t y  t h a t  i f  h e  i s  p l a c e d  on p a r o l e ,  h e  w i l l  l i v e  
and c o n d u c t  h i m s e l f  a s  a  r e s p e c t a b l e  and l aw  a b i d i n g  p e r s o n ,  and t h a t  
h i s  r e l e a s e  i s  c o m p a t i b l e  w i t h  h i s  own w e l f a r e  and t h e  w e l f a r e  of  
s o c i e t y .  "12 

10. 	 13-15-33, Burns  I n d i a n a  S t a t u t e s  A n n o t a t e d .  I t  i s  n o t  known how 
t h e  I n d i a n a  P a r o l e  Board r e c o n c i l e s  t h e  two d i f f e r e n t  p h i l o s o p h i e s  
e x p r e s s e d  by s t a t u t e ;  t h a t  of  r e w a r d i n g  a n  i n m a t e  f o r  good 
i n s t i t u t i o n a l  b e h a v i o r  by good t i m e  d e d u c t i o n s ,  w h i l e  a t  t h e  same 
t i m e  s p e c i f y i n g  t h a t  p a r o l e  r e l e a s e  i s  n o t  a reward  f o r  s u c h  
b e h a v i o r .  

11. 	 9 .95 .040 ,  R e v i s e d  S t a t u t e s  of  Washinqton .  
1 2 .  	 947 .18 ,  Laws of F l o r i d a ,  1957 .  



V a r i o u s  Methods  o f  S e n t e n c i n q :  A Summary 

A s  s e e n  f rom t h e  s e n t e n c i n g  p r a c t i c e s  o f  o t h e r  s t a t e s ,  t h e r e  
a r e  v a r i o u s  a p p r o a c h e s  wh ich  a r e  u s e d .  T h e s e  may b e  summarized a s  
f o l l o w s :  

1) D e f i n i t e  S e n t e n c e :  No maximum o r  minimum, s e n t e n c e  c o u l d  
b e  s e t  by  s t a t u t e  o r  c o u r t ;  a l i m i t e d  amount of  f l e x i b i l i t y  c o u l d  b e  
p r o v i d e d  by d e d u c t i o n  o f  good t ime c r e d i t .  

2 )  Maximum and Minimum L i m i t s  S e t  b y  S t a t u t e .  C o u r t  S e t s  
S e n t e n c e  W i t h i n  S t a t u t o r y  L i m i t s :  T h i s  a p p r o a c h  f o l l o w e d  by s e v e r a l  
s t a t e s ,  i n c l u d i n g  C o l o r a d o .  Most of  t h e s e  s t a t e s  a l l o w  good time 
d e d u c t i o n s  f rom minimum s e n t e n c e .  P a r o l e  r e l e a s e  i s  u s u a l l y  n o t  
p o s s i b l e  u n t i l  e x p i r a t i o n  o f  minimum term ( l e s s  good t i m e ) .  

3 )  E i t h e r  Maximum o r  Minimum S e n t e n c e  S e t  by  S t a t u t e .  Wi th  
t h e  O t h e r  End o f  t h e  S e n t e n c e  S e t  bv t h e  C o u r t :  I f  t h e  minimum i s  set  
by s t a t u t e ,  t h e  c o u r t ' s  a u t h o r i t y  e x t e n d s  o n l y  t o  t h e  d e t e r m i n a t i o n  o f  
t h e  maximum p e r i o d  of  i n c a r c e r a t i o n .  The  p a r o l e  b o a r d  may f i x  a r e l e a s e  
d a t e  a f t e r  c o m p l e t i o n  of  t h e  minimum s e n t e n c e  o r  s o o n e r ,  i f  s o  p r o v i d e d  
by l aw .  Good time may b e  a l l o w e d  and  i n  some j u r i s d i c t i o n s  a p p l i e s  t o  
t h e  minimum s e n t e n c e  and  i n  o t h e r s  t o  t h e  maximum. I f  t h e  maximum 
s e n t e n c e  i s  se t  by  s t a t u t e ,  t h e  c o u r t ' s  d i s c r e t i o n  e x t e n d s  o n l y  t o  t h e  
d e t e r m i n a t i o n  o f  t h e  minimum s e n t e n c e .  The  p a r o l e  b o a r d  t h e n  h a s  
d i s c r e t i o n  be tween  c o m p l e t i o n  o f  t h e  j u d i c i a l l y - i m p o s e d  minimum and  t h e  
s t a t u t o r y  maximum, a l t h o u g h  e l i g i b i l i t y  f o r  r e l e a s e  a f t e r  c o m p l e t i o n  
of a c e r t a i n  p o r t i o n  o f  t h e  minimum term may b e  p r o v i d e d  by  l aw .  Aga in  
good time may b e  a l l o w e d ,  w i t h  a d i f f e r e n c e  among t h e  s t a t e s  wh ich  
h a v e  t h i s  p r o v i s i o n  a s  t o  w h e t h e r  good t ime i s  d e d u c t e d  f r o m  t h e  
minimum o r  maximum s e n t e n c e .  

4 )  Maximum and Minimum L i m i t s  S e t  by  S t a t u t e ,  C o u r t  S e t s  
S e n t e n c e  W i t h i n  S t a t u t o r y  L i m i t s ,  Excep t  t h a t  C o u r t  i s  R e s t r i c t e d  on  
t h e  Lenqth  of  t h e  Minimum S e n t e n c e :  T h i s  a p p r o a c h  i s  v e r y  s i m i l a r  t o  
2 )  a b o v e  e x c e p t  t h a t  t h e  c o u r t  may impose  a minimum n o t  t o  e x c e e d  a  
c e r t a i n  p r o p o r t i o n  of  t h e  maximum ( e . g . ,  o n e - t h i r d  o r  o n e - h a l f ) .  

5 )  Maximum and  Minimum S e n t e n c e  Se t  by  S t a t u t e :  The  c o u r t ' s  
o n l y  f u n c t i o n  i s  t h e  d e t e r m i n a t i o n  of  g u i l t .  The p a r o l i n g  a u t h o r i t y  
d e t e r m i n e s  r e l e a s e  w i t h i n  t h e  s t a t u t o r y  s e n t e n c e  l i m i t s ,  a l t h o u g h  t h e  
s t a t u t e s  may p r o v i d e  t h a t  a n  o f f e n d e r  i s  e l i g i b l e  f o r  p a r o l e  a f t e r  
c o m p l e t i o n  of  a s p e c i f i e d  p o r t i o n  of  t h e  s t a t u t o r y  minimum. Good t ime 
may a l s o  b e  a l l o w e d  u n d e r  t h i s  a p p r o a c h ,  a p p l y i n g  t o  t h e  minimum 
s e n t e n c e  i n  some j u r i s d i c t i o n s  a n d  t o  t h e  maximum s e n t e n c e  i n  o t h e r s .  

6 )  Maximum S e n t e n c e  S e t  by  S t a t u t e ,  No Minimum: A s  i n  t h e  
p r e c e d i n g  a p p r o a c h ,  t h e  c o u r t ' s  f u n c t i o n  i s  l i m i t e d  t o  a  d e t e r m i n a t i o n  
of  g u i l t .  The p a r o l i n g  a u t h o r i t y  f i x e s  t h e  minimum s e n t e n c e  by  
d e t e r m i n i n g  t h e  r e l e a s e  d a t e .  Good t i m e  a l l o w a n c e s  a p p l y  t o  t h e  m a x i m u m  
s e n t e n c e .  

I t  s h o u l d  be  n o t e d  t h a t  2 )  t h r o u g h  6 )  a b o v e  d o  n o t  a p p l y  t o  
c a p i t a l  c r i m e s  o r  c e r t a i n  o t h e r s  w h e r e  l i f e  i m p r i s o n m e n t  i s  t h e  p e n a l t y .  
T h e r e  may b e  o t h e r  , c r i m e s  a s  w e l l ,  s u c h  a s  armed r o b b e r y ,  o r  m u l t i p l e  
c o n v i c t i o n s  f o r  wh ich  a s p e c i f i e d  term of  c o n f i n e m e n t  i s  p r o v i d e d  by  
l aw b e f o r e  a n  o f f e n d e r  i s  e l i g i b l e  f o r  r e l e a s e .  A number o f  s t a t e s  



p r o v i d e  t h a t  a n  o f f e n d e r  may be  c o n s i d e r e d  f o r  p a r o l e  r e l e a s e  a f t e r  a  
s p e c i f i e d  number of y e a r s  o f  a l i f e  s e n t e n c e  h a s  been  s e r v e d .  I n  
o t h e r s ,  t h e  l i f e  t e r m  o f f e n d e r  may b e  c o n s i d e r e d  f o r  commuta t ion  of 
s e n t e n c e  a f t e r  s e r v i n g  a s p e c i f i e d  number o f  y e a r s .  

Good Time A ~ p l i e d  t o  Maximum S e n t e n c e  

Whi l e  c o r r e c t i o n a l  a u t h o r i t i e s  a p p e a r  t o  be  i n  g e n e r a l  
a g r e e m e n t  t h a t  t h e r e  i s  l i t t l e  r e l a t i o n s h i p  between i n s t i t u t i o n a l  good 
b e h a v i o r  and s o c i e t a l  r e a d i n e s s ,  a good c a s e  c a n  b e  made f o r  a l l o w i n g  
good t i m e  c r e d i t s  t o  b e  a p p l i e d  t o  t h e  maximum s e n t e n c e .  Good time 
d e d u c t i o n  f rom t h e  maximum s e n t e n c e ,  however ,  s h o u l d  n o t  r e s u l t  i n  a n  
o f f e n d e r  b e i n g  r e l e a s e d  w i t h o u t  s u p e r v i s i o n  p r i o r  t o  t h e  e x p i r a t i o n  of 
h i s  maximum s e n t e n c e .  R a t h e r  i t  s h o u l d  be  used  a s  a  method o f  p r o v i d i n g  
p a r o l e  s u p e r v i s i o n ,  e v e n  i f  o n l y  f o r  a l i m i t e d  t i m e ,  f o r  e v e r y  o f f e n d e r .  

The o f f e n d e r  who h a s  n o t  been  r e l e a s e d  on p a r o l e  p r i o r  t o  
c o m p l e t i o n  of h i s  maximum s e n t e n c e  o r  who h a s  f a i l e d  on  p a r o l e  p o s e s  
t h e  g r e a t e s t  p o t e n t i a l  menace t o  s o c i e t y .  Yet i f  h e  i s  r e l e a s e d  a f t e r  
c o m p l e t i o n  of  h i s  maximum s e n t e n c e ,  h e  h a s  p a i d  h i s  d e b t  t o  s o c i e t y  
and i s  f r e e  t o  do  a s  h e  c h o o s e s .  I t  i s  p o s s i b l e  t h a t  s u c h  a n  o f f e n d e r  
c o u l d  a c c u m u l a t e  good t i m e  c r e d i t  f o r  h i s  i n s t i t u t i o n a l  b e h a v i o r ,  even  
though  t h e  p a r o l e  b o a r d  h a s  n o t  c o n s i d e r e d  him r e a d y  f o r  r e l e a s e .  I n  
W i s c o n s i n ,  f o r  example ,  h e  would b e  r e l e a s e d  u n d e r  p a r o l e  s u p e r v i s i o n  
a . f t e r  h e  comple t ed  h i s  maximum sen t enc i e ,  l e s s  good t i m e ,  and would 
remain  u n d e r  s u p e r v i s i o n  u n t i l  e x p i r a t i o n  o f  t h e  maximum s e n t e n c e .  

S e n t e n c e  D e t e r m i n a t i o n  by Board - - Some P r o s  and Cons 

F o l l o w i n g  i s  a b r i e f  summary of some o f  t h e  m a j o r  a r g u m e n t s  
f o r  and a g a i n s t  g i v i n g  b road  s e n t e n c i n g  d e t e r m i n a t i o n  powers  t o  a 
p a r o l e  b o a r d .  

-P r o  

1) Lega l  t r a i n i n g  d o e s  n o t  n e c e s s a r i l y  e q u i p  j u d g e s  t o  be  
a b l e  t o  make p r o p e r  d e t e r m i n a t i o n  of  t h e  s e n t e n c e  t o  be  imposed .  
C o n s e q u e n t l y ,  t h e  s e n t e n c e  may b e a r  no r e l a t i o n s h i p  t o  t h e  p e r i o d  of 
i n c a r c e r a t i o n  needed b e f o r e  a n  o f f e n d e r  i s  r e a d y  f o r  a  s u c c e s s f u l  
r e t u r n  t o  s o c i e t y .  Some v i o l a t o r s  need l i t t l e  i f  any  c o n f i n e m e n t ,  w h i l e  
o t h e r s  may n e v e r  be  r e l e a s e d  s a f e l y .  

2 )  The c o u r t s  f o r  t h e  most  p a r t  d o  n o t  h a v e  enough a d e q u a t e l y  
t r a i n e d  p r o b a t i o n  o f f i c e r s  t o  p r o v i d e  j u d g e s  w i t h  s u f f i c i e n t  p r e - s e n t e n c e  
d a t a  t o  a s s i s t  them i n  s e t t i n g  s e n t e n c e s  commensurate  w i t h  a n  o f f e n d e r ' s  
p o s s i b i l i t i e s  f o r  r e h a b i l i t a t i o n .  

3 )  S e n t e n c i n g  p r a c t i c e s  d i f f e r  among j u d g e s  - - not o n l y  among 
t h o s e  whose c o u r t s  a r e  i n  d i f f e r e n t  d i s t r i c t s ,  b u t  a l s o  among j u d g e s  
i n  t h e  same d i s t r i c t .  T h i s  d i s p a r i t y  i s  known t o  c o n v i c t e d  o f f e n d e r s  
who compare s e n t e n c e s  and i t  l e s s e n s  t h e  s u c c e s s  o f  i n s t i t u t i o n a l  
r e h a b i l i t a t i o n  p rog rams  f o r  t h i s  r e a s o n .  



4 )  J u d i c i a l  s e n t e n c i n g  when combined w i t h  s t a t u t o r y  good 
t ime d e d u c t i o n s  r e s u l t s  i n  v i r t u a l l y  a u t o m a t i c  p a r o l e  f o r  a l l  i n m a t e s  
upon c o m p l e t i o n  of  t h e i r  minimum s e n t e n c e  minus good time a l l o w a n c e .  
Such p a r o l e  r e l e a s e  may o r  may n o t  c o i n c i d e  w i t h  t h e  i n m a t e ' s  p o t e n t i a l  
f o r  s u c c e s s f u l  r e t u r n  t o  s o c i e t y .  I n  t h o s e  c a s e s  where  i n m a t e s  a r e  
n o t  r e a d y  f o r  p a r o l e ,  a n  i n j u s t i c e  i s  done  b o t h  t o  them and s o c i e t y .  
An i n j u s t i c e  i s  a l s o  done  t o  t h o s e  i n m a t e s  who p e r h a p s  a r e  r e a d y  f o r  
r e l e a s e ,  b u t  a r e  h e l d  up b e c a u s e  t h e i r  minimum s e n t e n c e  was l e n g t h y  
and h a s  n o t  y e t  been  c o m p l e t e d .  The i n c l u s i o n  of  s t a t u t o r y  good t i m e  
p re sumes  t h a t  t h e r e  i s  a d i r e c t  c o r r e l a t i o n  be tween  i n s t i t u t i o n a l  good 
b e h a v i o r  and r e a d i n e s s  f o r  r e l e a s e ,  which may n o t  be  t h e  c a s e ,  e s p e c i a l l y  
i n  r e g a r d  t o  t h e  i n s t i t u t i o n - w i s e  p r i s o n e r .  

5 )  Length o f  s e n t e n c e  c a n  be more a d e q u a t e l y  and f a i r l y  
d e t e r m i n e d  by a f u l l - t i m e  q u a l i f i e d  boa rd  removed f rom t h e  h e a t  and 
e m o t i o n a l i s m  o f  t h e  c o u r t  room and l o c a l  a t t i t u d e s  toward  c r i m e .  T h i s  
i s  e s p e c i a l l y  t r u e ,  when t h e  b o a r d  h a s  t h e  a s s i s t a n c e  o f  c o m p e t e n t ,  
p r o f e s s i o n a l ,  i n s t i t u t i o n a l  p e r s o n n e l  who c a n  o b s e r v e  and e v a l u a t e  t h e  
o f f e n d e r  d u r i n g  h i s  p e r i o d  o f  i n c a r c e r a t i o n .  

1) The j u d g e  i s  t h e  p e r s o n  most  a c q u a i n t e d  w i t h  t h e  c a s e .  
He h a s  p r e s i d e d  d u r i n g  t h e  t r i a l ,  h a s  o b s e r v e d  t h e  o f f e n d e r ,  and  i s  
a c q u a i n t e d  w i t h  h i s  r e c o r d .  C o n s e q u e n t l y ,  t h e  j u d g e  c a n  d o  a  b e t t e r  
j o b  of s e t t i n g  s e n t e n c e  t h a n  a  boa rd  whose d e t e r m i n a t i o n  w i l l  b e  based  
p r i ~ n a r i l y  on s e c o n d a r y  w r i t t e n  r e p o r t s  and b r i e f  p e r s o n a l  o b s e r v a t i o n .  

2 )  T h e r e  i s  no b a s i s  f o r  a s suming  t h a t  a board  would be  any  
b e t t e r  a t  s e n t e n c i n g  t h a n  t h e  c o u r t s ,  e i t h e r  w i t h  r e s p e c t  t o  l e n g t h  
of s e n t e n c e ,  o r  s e n t e n c e  v a r i a t i o n  f o r  t h e  same o f f e n s e .  I n  f a c t ,  a 
q u a l i f i e d  boa rd  c o u l d  d o  much w o r s e  t h a n  t h e  court,^, i f  t h e  i n s t i t u t i o n s  
a r e  n o t  a d e q u a t e l y  s t a f f e d  t o  p r o v i d e  t h e  d a t a  t h e  boa rd  n e e d s ,  and i f  
t h e  boa rd  members a r e  n o t  w e l l  q u a l i f i e d  and c a n n o t  d e v o t e  f u l l  t i m e  t o  
t h e i r  d e l i b e r a t i o n s .  

3 )  T h e r e  i s  t h e  p o s s i b i l i t y  o f  r e c o u r s e  i n  t h e  c o u r t s ,  i f  
t h e  o f f e n d e r  b e l i e v e s  t h a t  he  h a s  been  g i v e n  a n  u n f a i r  s e n t e n c e .  What 
r e c o u r s e  would b e  a v a i l a b l e  f rom a n  u n j u s t  s e n t e n c e  d e t e r m i n a t i o n  on 
t h e  p a r t  o f  t h e  p a r o l e  b o a r d ?  

4 )  T h e r e  a r e  i n s t i t u t i o n - w i s e  p r i s o n e r s  who c a n  con p r o f e s -  
s i o n a l  p e r s o n n e l  a s  e a s i l y  a s  t h e y  c a n  a c c u m u l a t e  good t i m e  c r e d i t s .  
I n s t i t u t i o n a l  c o n d u c t  may n o t  i n d i c a t e  t h a t  a man i s  r e a d y  f o r  r e l e a s e ,  
b u t  i t  d o e s  show a n  e f f o r t  t o  g e t  a l o n g  and obey r u l e s  and r e g u l a t i o n s ;  
t h e r e f o r e ,  i t  s h o u l d  b e  c o n s i d e r e d  i n  d e t e r m i n i n g  r e l e a s e .  

5 )  The p a r o l i n g  a u t h o r i t y  w i l l  be s u b j e c t e d  t o  undue p u b l i c  
p r e s s u r e  and c r i t i c i s m  i f  i t  e x e r c i s e s  s e n t e n c i n g  a u t h o r i t y .  M i s t a k e s  
made by t h e  boa rd  w i l l  c a u s e  p u b l i c  r e a c t i o n  which  i n  t u r n  c o u l d  l i m i t  
t h e  b o a r d ' s  e f f e c t i v e n e s s  by f o r c i n g  i t  t o  be  more c o n s e r v a t i v e  i n  i t s  
a c t i o n s  r e g a r d l e s s  o f  t h e  w o r t h i n e s s  o f  t h e  c a s e s  b e f o r e  i t .  



Method of  S e n t e n c i n q  P roposed  i n  t h e  Model P e n a l  Code 

The f o l l o w i n g  d e s c r i p t i o n  of and comment on t h e  s e n t e n c i n g  
method proposed  i n  t h e  Model P e n a l  Code i s  a b s t r a c t e d  from a  r e c e n t  
Rockv Mountain Law Revievy a r t i c l e  ?3 P r o f e s s o r  A u s t i n  W.  S c o t t ,  J r .  
U n i v e r s i t y  o f  C o l o r a d o  Law S c h o o l :  

The American Law I n s t i t u t e  h a s  been  a t  work for 
a b o u t  t e n  y e a r s  ( w i t h  one  more y e a r  t o  g o  f o r  
c o m p l e t i o n  of i t s  t a s k )  on a Model P e n a l  Code, 
which ,  i n  a d d i t i o n  t o  d e f i n i n g  t h e  v a r i o u s  
p r i n c i p a l  c r i m e s  f rom murder  down t o  d i s o r d e r l y  
c o n d u c t ,  and s t a t i n g  t h e  v a r i o u s  g e n e r a l  p r i n c i p l e s  
( e . g : ,  i n s a n i t y ,  s e l f - d e f e n s e ,  m i s t a k e ,  c o e r c i o n )  
a p p l i c a b l e  t o  s e v e r a l  o r  t o  a l l  c r i m e s ,  c o n t a i n s  
a number of s e n t e n c i n g  and p a r o l e  p r o v i s i o n s ,  

The Code d i v i d e s  a l l  crimes i n t o  s e v e r a l  c a t e g o r i e s :  
f e l o n i e s  of t h e  f i r s t  d e g r e e ,  second d e g r e e ,  and 
t h i r d  d e g r e e ;  and misdemeanors  and p e t t y  misdemeanors ,  
Fo r  f e l o n i e s  o t h e r  t h a n  some f o r m s  of murde r ,  and 
f o r  misdemeanors  c a l l i n g  f o r  a n  ex tended  term of 
impr i sonmen t ,  t h e  Code p r o v i d e s  f o r  a t y p e  of 
i n d e t e r m i n a t e  s e n t e n c e  i.n which t h e  c o u r t ,  a s  wel l  
a s  t h e  p a r o l e  a u t h o r i t y ,  p l a y s  a s u b s t a n t i a l  p a r t  
i n  d e t e r m i n i n g  t h e  l e n g t h  of  t h e  impr i sonmen t .  The 
c o u r t  ( b e s i d e s  h a v i n g  power t o  suspend t h e  i m p o s i t i o n  
of s e n t e n c e  and p l a c e  t h e  c o n v i c t e d  d e f e n d a n t  on 
rob at ion) g e n e r a l l y  f i x e s  t h e  minimum and  maximum 

terms w i t h i n  l imits  p r o v i d e d  by t h e  Code f o r  t h e  
p a r t i c u l a r  t y p e  of o f f e n s e ;  t h e  l i m i t s  a r e ,  of 
c o u r s e ,  p l a c e d  somewhat h i g h e r  i n  t h e  c a s e  of ex-
t e n d e d  terms g i v e n  t o  p e r s i s t e n t  o f f e n d e r s ,  
p r o f e s s i o n a l  c r i m i n a l s  a n d  d a n g e r o u s  m e n t a l l y  abnorma l  
p e r s o n s .  The Code p r e v e n t s  t h e  c o u r t  f rom impos ing  
( a s  a  C o l o r a d o  c o u r t  may impose )  what i s  i n  e f f e c t  
a f i x e d  s e n t e n c e  ( e . g . ,  9%-to-10 y e a r s  i m p r i s o n m e n t )  
by r e q u i r i n g ,  where t h e  c o u r t  f i x e s  b o t h  t h e  minimum 
a n d  . t he  maximum, t h a t  t h e  minimum be no more t h a n  
h a l f  t h e  maximum. W i t h i n  t h e s e  minimum. a n d  maximum 
l i m i t s ,  a s  t h e y  may be r e d u c e d  by good time d e d u c t i o n s ,  
t h e  p a r o l e  b o a r d  d e t e r m i n e s  t h e  a c t u a l  d a t e  of  t h e  
p r i s o n e r ' s  r e l e a s e  unde r  p a r o l e  s u p e r v i s i o n .  

The Model Code a l s o  c o n c e r n s  i t s e l f  w i t h  t h e  problem 
of c o n c u r r e n t  v e r s u s  c o n s e c u t i v e  s e n t e n c e s  f o r  a  
d e f e n d a n t  t r i e d  a n d  c o n v i c t e d  i n  a  s i n g l e  t r i a l  on 
a s i n g l e  a c c u s a t i o n  c h a r g i n g  s e v e r a l  c r i m e s  o r  on 
s e v e r a l  a c c u s a t i o n s  c o n s o l i d a t e d  f o r  t r i a l ;  i n  g e n e r a l ,  
t h e  Code imposes  some l i m i t a t i o n s  upon t h e  d i s c r e -  
t i o n a r y  power of t h e  t r i a l  c o u r t  t o  a g g r e g a t e  t o  

13. 	 Rocky Mounta in  Review, "Comment on I n d e t e r m i n a t e  S e n t e n c i n g  
of C r i m i n a l s , "  P r o f e s s o r  A u s t i n  W .  S c o t t ,  J r . ,  V o l .  33, Number 4, 
J u n e ,  1961,  pp. 547-549. 



g r e a t  l e n g t h s  t h e  t e rms  of imprisonment f o r  t h e  
v a r i o u s  c r imes .  On t h e  o t h e r  hand,  t h e  Code 
g i v e s  t h e  s e n t e n c i n g  c o u r t  some d i s c r e t i o n a r y  
power, which i t  d o e s  n o t  now e n j o y  i n  Colorado  
and e l s e w h e r e ,  t o  a l l e v i a t e  h a r d s h i p  i n  a  
p a r t i c u l a r  c a s e ,  by e n t e r i n g  a  judgment of 
c o n v i c t i o n  f o r  a l e s s e r  d e g r e e  of c r ime t h a n  
t h e  degree  of c r ime f o r  which c o n v i c t e d ,  
when i n  view of a l l  t h e  c i r c u m s t a n c e s  t h e  

punishment would o t h e r w i s e  be t o o  h a r s h .  


B e s i d e s  t h e  above p r o v i s i o n s  c o n c e r n i n g  l e n g t h  
of imprisonment,  t h e  Model Pena l  Code i n t r o d u c e s  
a  new c o n c e p t  i n t o  t h e  h a n d l i n g  of p a r o l e .  
I n  e a c h  c a s e  where t h e  d e f e n d a n t  i s  s e n t e n c e d  
f o r  an  i n d e f i n i t e  t e rm of impr isonment ,  t h e  
s e n t e n c e  a u t o m a t i c a l l y  i n c l u d e s  a s  a  s e p a r a t e
p o r t i o n  of t h e  s e n t e n c e  a n  i n d e f i n i t e  " p a r o l e  
t e rm"  -- of from one t o  f i v e  y e a r s ,  f o r  most 
c r imes .  The p a r o l e e  may be d i s c h a r g e d  from 
p a r o l e  by t h e  p a r o l e  board  any t ime a f t e r  one 
y e a r  and b e f o r e  f i v e  y e a r s .  I f  he v i o l a t e s  
t h e  t e rms  of h i s  p a r o l e  b e f o r e  h i s  d i s c h a r g e ,  
however, he may be recommit ted .  

The new Code p r o v i s i o n  t h u s  d o e s  away w i t h  
t h e  anomalous s i t u a t i o n ,  which e x i s t s  i n  
Co lorado  a s  i n  o t h e r  s t a t e s ,  whereby t h o s e  
who need p a r o l e  t h e  most g e t  it t h e  l e a s t ,  
and t h o s e  who need it t h e  l e a s t  g e t  it t h e  most -- t h e  s i t u a t i o n  which n e c e s s a r i l y  p r e v a i l s  
when t h e  t e rm of p a r o l e  t e r m i n a t e s  when t h e  
maximum s e n t e n c e  h a s  been s e r v e d .  

B e s i d e s  t h e s e  p r o v i s i o n s  r e l a t i n g  t o  l e n g t h  
of imprisonment and l e n g t h  of p a r o l e ,  t h e  
Model P e n a l  Code c a l l s  f o r  a f u l l - t i m e ,  s a l a r i e d ,  
n o n p o l i t i c a l  p a r o l e  board  c o n s i s t i n g  of 
p e r s o n s  p o s s e s s i n g  s k i l l ,  e v i d e n c e d  by t r a i n i n g  
o r  p a s t  e x p e r i e n c e ,  i n  c o r r e c t i o n a l  
a d m i n i s t r a t i o n  o r  c r i m i n o l o g y .  

C l a s s i f i c a t i o n  of O f f e n s e s  and 

P e n a l t i e s  a s  Proposed i n  t h e  Model Pena l  Code 


-Felony--Ordinary  Term 

Grade of Fe lony  Minimum ( f i x e d  by c o u r t 1  Maximum ( f i x e d  by c o u r t )  
f i r s t  d e g r e e  1 t o  10 y e a r s  20 years  or f o r  l i f e  
second d e g r e e  1 t o  3 y e a r s  n o t  more t h a n  10 y e a r s  
t h i r d  d e g r e e  1 t o  2 y e a r s  n o t  more t h a n  5 y e a r s  



Felony--Extended Term 

Grade of Fe lony  
f i r s t  d e g r e e  
second d e g r e e  
t h i r d  degree  

Minimum ( f i x e d  by c o u r t )
5 t o  10 y e a r s  
1 t o  5 y e a r s  
1 t o  3 y e a r s  

Maximum 
l i f e  imprisonment  
10 t o  20  y e a r s  
5 t o  10 y e a r s  

Misdemeanor--Extended Term 

Grade of Misdemeanor 
Misdemeanor 
P e t t y  misdemeanor 

Minimum 
( f i x e d  by c o u r t  1 

n o t  more t h a n  1 y e a r  
n o t  more t h a n  6 months 

Maximum 
( f i x e d  by law)  

3 y e a r s  
2 y e a r s  

P a r o l e  Board Composi t ion  

I f  c o n s i d e r a b l e  s e n t e n c i n g  d i s c r e t i o n  i s  g i v e n  t o  t h e  p a r o l e  
a u t h o r i t y ,  i t  i s  e x t r e m e l y  i m p o r t a n t  t h a t  t h e  board be composed of pro-
f e s s i o n a l l y  t r a i n e d  and e x p e r i e n c e d  p e r s o n n e l  who s e r v e  i n  t h i s  c a p a c i t y  
on a  f u l l - t i m e  b a s i s .  The American C o r r e c t i o n a l  A s s o c i a t i o n  r e  ommends 
t h e  f o l l o w i n g  q u a l i f i c a t i o n  s t a n d a r d s  f o r  p a r o l e  board  member s:54 

1) P e r s o n a l i t y :  He must be of such  i n t e g r i t y ,  
i n t e l l i g e n c e ,  and good judgment a s  t o  command r e s p e c t  
and p u b l i c  c o n f i d e n c e  . Because of t h e  impor tance  
of h i s  q u a s i - j u d i c i a l  f u n c t i o n ,  he must p o s s e s s  t h e  
e q u i v a l e n t  p e r s o n a l  q u a l i f i c a t i o n s  of a  h igh  j u d i c i a l  
o f f i c e r .  He must be f o r t h r i g h t ,  courageous ,  and 
independen t .  He shou ld  be a p p o i n t e d  w i t h o u t  r e f e r e n c e  
t o  c r e e d ,  c o l o r ,  o r  p o l i t i c a l  a f f i l i a t i o n .  

2 )  Educa t ion :  A board  member shou ld  
have a n  e d u c a t i o n a l  background broad enough t o  
p r o v i d e  him w i t h  a knowledge of t h o s e  p r o f e s s i o n s  
most c l o s e l y  r e l a t e d  t o  p a r o l e  a d m i n i s t r a t i o n .  
S p e c i f i c a l l y ,  academic t r a i n i n g  which h a s  q u a l i f i e d  
t h e  board member f o r  p r o f e s s i o n a l  p r a c t i c e  i n  a 
f i e l d  such  a s  c r i m i n o l o g y ,  e d u c a t i o n ,  p s y c h i a t r y ,  
p s y c h o l o g y , s o c i a l  work, and s o c i o l o g y  i s  d e s i r a b l e .  
I t  i s  e s s e n t i a l  t h a t  he have t h e  c a p a c i t y  and d e s i r e  
t o  round o u t  h i s  knowledge, a s  e f f e c t i v e  per formance  
i s  dependen t  upon a n  u n d e r s t a n d i n g  of l e g a l  p r o c e s s ,  
t h e  dynamics of human b e h a v i o r ,  and c u l t u r a l  
c o n d i t i o n s  c o n t r i b u t i n g  t o  c r ime .  

3)  E x p e r i e n c e :  He must have an  i n t i m a t e  
knowledge of common s i t u a t i o n s  and problems 
c o n f r o n t i n g  offenders . .  T h i s  might  be o b t a i n e d  from 
a  v a r i e t y  of f i e l d s ,  such  a s  p r o b a t i o n ,  p a r o l e ,  t h e  
j u d i c i a r y ,  law, s o c i a l  work, a c o r r e c t i o n a l  i n s t i t u t i o n ,  
a d e l i n q u e n c y  p r e v e n t i o n  agency.  

m n u o f G c t i o n d  S t a n d a r d s ,  9. 537 and 538.-- &. , pp. 



4 )  O t h e r :  He s h o u l d  n o t  be a n  o f f i c e r  
of  a p o l i t i c a l  p a r t y  or seek o r  h o l d  e l e c t i v e  o f f i c e  
w h i l e  a member o f  t h e  boa rd .  

I t  migh t  be e x p e c t e d  t h a t  most s m a l l  s t a t e s  would have p a r t -  
t ime p a r o l e  b o a r d s ,  e v e n  though  t h e  p a r o l i n g  s u t h o r i t y  h a s  a c o n s i d e r a b l e  
amount of d i s c r e t i o n a r y  s e n t e n c i n g  power. Most of these s t a t e s  do  
no t  have a s u f f i c i e n t  number of o f f e n d e r s  a p p e a r i n g  b e f o r e  t h e  board  
t o  r e q u i r e  a f u l l - t i m e  p a r o l e  a u t h o r i t y .  What i s  s u r p r i s i n g ,  however, 
i s  t h a t  some of t h e  l a r g e r  s t a t e s  have p a r t - t i m e  p a r o l e  b o a r d s ,  when 
t h e s e  b o a r d s  have c o n s i d e r a b l e  a u t h o r i t y  i n  s e t t i n g  s e n t e n c e s .  
S t a t e s  i n  t h i s  c a t e g o r y  w i t h  p a r t - t i m e  b o a r d s  i n c l u d e :  Iowa, 
I n d i a n a ,  Kansas ,  and T e n n e s s e e ,  a l t h o u g h  t h e  Tennessee  boa rd  h a s  one 
f u l l - t i m e  member. 

F u l l - t i m e  p a r o l e  b o a r d s  w i t h  b r o a d  s e n t e n c i n g  a u t h o r i t y  a r e  
found i n  Michigan ,  Texas ,  Ohio ,  Washington ,  West V i r g i n i a ,  Wiscons in ,  
C a l i f o r n i a ,  and F l o r i d a .  

E i g h t  of  t h e  s t a t e s  unde r  d i s c u s s i o n  ( b o t h  l a r g e  and  s m a l l )  
have no s t a t u t o r y  q u a l i f i c a t i o n s  f o r  p a r o l e  boa rd  members: I d a h o ,  
Tennessee ,  Texas ,  Nevada, New Mexico, U t a h ,  Washington ,  and I n d i a n a .  
The s t a t u t o r y  q u a l i f i c a t i o n s  i n  t h r e e  a d d i t i o n a l  s t a t e s  ( K a n s a s ,  
Sou th  Dako ta ,  and 1owa) d o  n o t  s p e c i f i c a l l y  r e q u i r e  knowledge and 
e x p e r i e n c e  i n  c o r r e c t i o n s  o r  r e l a t e d  f i e l d s .  Wiscons in  i s  t h e  o n l y  
s t a t e  i n  which t h e  p a r o l e  boa rd  i s  unde r  c i v i l  s e r v i c e .  I n  most 
of t h e  o t h e r  s t a t e s ,  boa rd  members a r e  a p p o i n t e d  by t h e  g o v e r n o r ,  
u s u a l l y  w i t h  s e n a t e  a p p r o v a l .  

New F e d e r a l  Approach t o  S e n t e n c i n g  

F e d e r a l  j u d g e s  have s e v e r a l  a l t e r n a t i v e s  i n  s e n t e n c i n g  
o f f e n d e r s  a s  a  consequence  of t h e  a d o p t i o n  of  P u b l i c  Law 85-752 (1958) .  
T h i s  law a p p l i e s  o n l y  t o  o f f e n d e r s  f o r  which  t h e  c o u r t  f e e l s  t h a t  a 
s e n t e n c e  of a t  l e a s t  one y e a r  i s  r e q u i r e d  t o  s e r v e  " t h e  e n d s  of j u s t i c e  
and t h e  b e s t  i n t e r e s t s  o f  t h e  p u b l i c . "  

F i r s t ,  t h e  c o u r t  may d e s i g n a t e  t h e  l e n g t h  of t h e  s e n t e n c e  
w i t h i n  t h e  maximum p r e s c r i b e d  by s t a t u t e  and a l s o  t h e  minimum te rm 
which must be s e r v e d  b e f o r e  a n  o f f e n d e r  s h a l l  become e l i g i b l e  f o r  
p a r o l e ,  which term may be l e s s  t h a n  b u t  s h a l l  be no more t h a n  o n e - t h i r d  
of t h e  maximum s e n t e n c e  imposed. T h i s  a l t e r n a t i v e  i n c o r p o r a t e s  t h e  
f e a t u r e s  of i n d e t e r m i n a t e  s e n t e n c i n g ,  b e c a u s e  even  though  a 
d e f i n i t e  s e n t e n c e  i s  imposed ( e . g . ,  10 y e a r s ) ,  t h e  o f f e n d e r  w i l l  be 
e l i g i b l e  f o r  p a r o l e  no l a t e r  t h a n  t h e  c o m p l e t i o n  of  o n e - t h i r d  of t h i s  
s e n t e n c e  ( t h r e e  y e a r s  and f o u r  months i f  s e n t e n c e  i s  10 w ears) and 
p o s s i b l y  s o o n e r  i f  t h e  c o u r t  s o  i n d i c a t e s .  



-- 

Second, t h e  c o u r t  may s e t  t h e  maximum s e n t e n c e  a s  p r e s c r i b e d  
by s t a t u t e ,  i n  which even t  t h e  c o u r t  may s p e c i f y  t h a t  t h e  o f f e n d e r  may 
become e l i g i b l e  f o r  p a r o l e  a t  such  t ime  a s  t h e  board  of p a r o l e  may 
d e t e r m i n e .  T h i s  a l t e r n a t i v e  i s  v e r y  s i m i l a r  t o  t h e  method of s e n t e n c i n g  
f o l l o w e d  i n  some s t a t e s  i n  which t h e  maximum s e n t e n c e  15 s e t  by s t a t u t e  
and t h e  minimum i s  d e t e r m i n e d  by t h e  p a r o l e  a u t h o r i t y .  

T h i r d ,  i f  t h e  c o u r t  d e s i r e s  more d e t a i l e d  i n f o r m a t i o n  a s  a 
b a s i s  f o r  d e t e r m i n i n g  t h e  s e n t e n c e  t o  be imposed, t h e  c o u r t  may commit 
t h e  d e f e n d a n t  t o  t h e  c u s t o d y  of t h e  a t t o r n e y  g e n e r a l  f o r  p u r p o s e s  of 
e x t e n s i v e  s t u d y  and e v a l u a t i o n .  I f  t h i s  a l t e r n a t i v e  i s  f o l l o w e d  by 
t h e  c o u r t ,  i t  i s  deemed t h a t  t h e  s e n t e n c e  imposed i s  t h e  maximum p r e -  
s c r i b e d  by law, a l t h o u g h  t h e  r e s u l t s  of t h i s  s t u d y  and e v a l u a t i o n  s h a l l  
be f u r n i s h e d  t o  t h e  commi t t ing  c o u r t  w i t h i n  t h r e e  months,  u n l e s s  t h e  
c o u r t  g r a n t s  a d d i t i o n a l  t i m e ,  n o t  t o  e x c e e d  t h r e e  months,  f o r  comple t ion  
of t h e  s t u d y .  A f t e r  t h e  c o u r t  r e c e i v e s  t h e  r e p o r t  and any  recommen- 
d a t i o n s  which t h e  d i r e c t o r  of  t h e  Bureau of  P r i s o n s  b e l i e v e s  may be 
h e l p f u l  i n  d e t e r m i n i n g  d i s p o s i t i o n ,  t h e  c o u r t  may d o  one of  s e v e r a l  
t h i n g s :  

1 )  p l a c e  t h e  o f f e n d e r  on p r o b a t i o n ;  

2 )  a f f i r m  t h e  maximum s e n t e n c e  a l r e a d y  imposed,  and l e a v e  
it up t o  t h e  p a r o l e  boa rd  t o  d e t e r m i n e  t h e  d a t e  of p a r o l e  
e l i g i b i l i t y ;  

3 )  a f f i r m  t h e  maximum s e n t e n c e  a l r e a d y  imposed and s e t  a 
d a t e  f o r  p a r o l e  e l i g i b i l i t y  which may be l e s s  t h a n  b u t  
n o t  more t h a n  o n e - t h i r d  of t h e  maximum; o r  

4 )  r e d u c e  t h e  s e n t e n c e  a l r e a d y  imposed and s e t  a 
p a r o l e  e l i g i b i l i t y  which may be l e s s  t h a n  b u t  

d a t e  f o r  
n o t  more 

t h a n  o n e - t h i r d  of t h e  maximum. 

There a r e  a l s o  two o t h e r  s e n t e n c i n g  a l t e r n a t i v e s  a f f o r d e d  t h e  
c o u r t .  The c o u r t  h a s  t h e  f o l l o w i n g  a u t h o r i t y  w i t h  r e s p e c t  t o  o f f e n d e r s  
c o n v i c t e d  of  any  o f f e n s e  n o t  p u n i s h a b l e  by d e a t h  o r  l i f e  impr isonment ;  

1) R e g a r d l e s s  of t h e  maximum p e n a l t y  p r o v i d e d  by law,  t h e  
c o u r t  may suspend s e n t e n c e  and  p l a c e  t h e  o f f e n d e r  on p r o b a t i o n  f o r  a 
p e r i o d  n o t  t o  e x c e e d  f i v e  y e a r s .  

2 )  I f  t h e  maximum p e n a l t y  p r o v i d e d  by law i s  more t h a n  s i x  
months,  t h e  c o u r t  may f i x  a  s e n t e n c e  i n  e x c e s s  of s i x  months and pro-  
v i d e  t h a t  t h e  o f f e n d e r  be c o n f i n e d  i n  a j a i l - t y p e  o r  t r e a t m e n t  
i n s t i t u t i o n  f o r  a p e r i o d  n o t  e x c e e d i n g  s i x  months.  A f t e r  comple t ion  
of  t h i s  s ix-month p e r i o d ,  t h e  r ema inde r  of t h e  s e n t e n c e  i s  suspended,  
and t h e  o f f e n d e r  i s  p l a c e d  on p r o b a t i o n  f o r  a p e r i o d  n o t  t o  exceed  
f i v e  y e a r s .  

I n  a l l  i n s t a n c e s  where p r o b a t i o n  i s  g r a n t e d  t h e  c o u r t  h a s  
t h e  a u t h o r i t y  t o  r evoke  o r  modify any  c o n d i t i o n  of p r o b a t i o n  o r  may 
change t h e  p e r i o d  of  p r o b a t i o n ;  however,  t h e  t o t a l  p e r i o d  of p r o b a t i o n  
s h a l l  n o t  exceed  f i v e  y e a r s .  

15. Washington ,  ~ t a h ,  F l o r i d a ,  and Iowa. 



-- 

S e n t e n c i n g  and I n s t i t u t i o n a l  Proqrams 

S e n t e n c i n g ,  i n c a r c e r a t i o n ,  and p a r o l e  a r e  a l l  i n t e g r a l  p a r t s  
of a c o n t i n u o u s  c o r r e c t i o n a l  p r o c e s s .  R e g a r d l e s s  of how t h i s  p r o c e s s  
i s  o r g a n i z e d ,  95 p e r  c e n t  of a l l  committed o f f e n d e r s  sooner  o r  l a t e r  
r e t u r n  t o  s o c i e t y ,  even i f  some r e t u r n  o n l y  f o r  r e l a t i v e l y  s h o r t  
p e r i o d s  of t ime.  The s e p a r a t e  components of t h e  c o r r e c t i o n a l  p r o c e s s  
should  be c o o r d i n a t e d  t o  a c h i e v e  maximum r e s u l t s  w i t h  r e s p e c t  t o  t h e  
p r o t e c t i o n  of s o c i e t y  and t h e  r e h a b i l i t a t i o n  of o f f e n d e r s ,  and,  i n s o f a r  
a s  p o s s i b l e ,  t h e  same p h i l o s o p h y  shou ld  u n d e r l i e  t h e  t o t a l  program. 

Sen tenc ing  i s  t h e  key t o  a  s u c c e s s f u l  c o r r e c t i o n s  program. 
Even i f  t h e  i n s t i t u t i o n s  and p a r o l e  depar tment  a r e  s t a f f e d  w i t h  
q u a l i f i e d ,  d e d i c a t e d  p e r s o n n e l  and programs a r e  aimed a t  r e h a b i l i t a t i o n ,  
t h e  p o s s i b i l i t i e s  of s u c c e s s  a r e  minimized i f  t h e  method of s e n t e n c i n g  
used does  n o t  make it  p o s s i b l e  f o r  t h e  p a r o l e  a u t h o r i t y  t o  r e l e a s e  
an  o f f e n d e r  a t  t h e  t ime t h a t  he i s  c o n s i d e r e d  t o  be a  good s o c i e t a l  
risk. I f  he must remain  i n  t h e  i n s t i t u t i o n  f o r  a l o n g e r  p e r i o d ,  t h e  
e f f e c t s  of t h e  program a r e  d i m i n i s h e d  o r  pe rhaps  even n e g a t e d .  I f  
he must be r e l e a s e d  from t h e  i n s t i t u t i o n  b e f o r e  he i s  c o n s i d e r e d  
r e a d y ,  t h e n  t h e  program h a s  l i t t l e  chance of be ing  h e l p f u l  and 
bo th  s o c i e t y  and t h e  o f f e n d e r  a r e  l o s e r s .  

Converse ly ,  it i s  dub ious  t h a t  much can be accompl ished by 
a change i n  t h e  method of s e n t e n c i n g  i f  accompanying changes ,  a s  
needed, a r e  n o t  made o r  a t  l e a s t  i n i t i a t e d  i n  i n s t i t u t i o n a l  programs. 
I n  a d d i t i o n  t o  a q u a l i f i e d  p a r o l e  b o a r d ,  c o r r e c t i o n a l  i n s t i t u t i o n s  
and f a c i l i t i e s  must have p r o p e r l y  q u a l i f i e d  and e x p e r i e n c e d  p r o f e s s i o n a l  
p e r s o n n e l  on t h e i r  s t a f f s ,  n o t  o n l y  t o  d e v e l o p  and emphasize 
r e h a b i l i t a t i o n  programs,  b u t  a l s o  t o  make e v a l u a t i o n s  and p r e p a r e  t h e  
p e r t i n e n t  d a t a  needed by t h e  board  i n  making i t s  d e c i s i o n s .  

A s  examples ,  some of t h e  more i m p o r t a n t  components of t h e  
c o r r e c t i o n a l  program i n  t h i s  r e s  e c t  a r e :  1) i n i t i a l  e v a l u a t i o n ,  
c l a s s i f i c a t i o n ,  and p lacement ;  27 v o c a t i o n a l  t r a i n i n g  and e d u c a t i o n  
programs; 3 )  c o u n s e l i n g  and t e s t i n g ;  4 )  p s y c h i a t r i c  s e r v i c e s ;  and 
5 )  p r e  -pa ro le  p l a n n i n g  and guidance .  

Dur ing t h e  p a s t  few y e a r s  i n  Co lorado ,  major advances  have 

been made i n  t h e s e  a r e a s  a t  both  a d u l t  c o r r e c t i o n a l  i n s t i t u t i o n s ,  

and f u r t h e r  improvements a r e  p lanned.  


Wiscons in ' s  C o r r e c t i o n a l  Proqram - An Example 

W i s c o n s i n ' s  c o r r e c t i o n a l  program h a s  r e c e i v e d  n a t i o n a l  

r e c o g n i t i o n .  The f o l l o w i n g  d e s c r i p t i o n  of t h e  Wisconsin  program i s  

t a k e n  from a  speech made by Sanger B. Powers, D i r e c t o r ,  Wisconsin 

D i v i s i o n  of C o r r e c t i o n s .  16 


16. 	 "Wisconsin ' s  Answer," a speech by Sanger B. Powers,  D i r e c t o r ,  
Wisconsin D i v i s i o n  of C o r r e c t i o n s ,  p r e s e n t e d  t o  t h e  Oklahoma 
H e a l t h  and Welfare  A s s o c i a t i o n ,  Oklahoma C i t y ,  November 20, 1958. 



We b e l i e v e  t h a t  o u r  b a s i c  r e s p o n s i b i l i t y  
e s t a b l i s h e d  by law and p u b l i c  p o l i c y  i s  t h e  
p r o t e c t i o n  of  s o c i e t y ,  f o r  t h i s  i s  why i n s t i t u t i o n s  
a r e  b u i l t ,  why p r o v i s i o n s  a r e  made f o r  p r o b a t i o n  
and p a r o l e  s e r v i c e s .  We f e e l ,  however ,  t h a t  
s o c i e t y  w i l l  r e c e i v e  maximum p r o t e c t i o n  o n l y  
f rom a  p o s i t i v e  program f o c u s e d  on t h e  t r e a t m e n t  
of e a c h  o f f e n d e r  a s  an  i n d i v i d u a l  -- one w i t h  
problems,  a p e r s o n  who i s  f r e q u e n t l y  m a l a d j u s t e d  
s o c i a l l y ,  m e n t a l l y ,  p h y s i c a l l y ,  o r  s p i r i t u a l l y  --
who might  be c h a r a c t e r i z e d  a s  s o c i a l l y  ill. 

N a t i o n a l l y  someth ing  l i k e  95 p e r  c e n t  of a l l  
p e r s o n s  commit ted  t o  i n s t i t u t i o n s  a r e  r e l e a s e d  
t h r o u g h  p a r o l e ,  c o n d i t i o n a l  r e l e a s e ,  o r  d i s c h a r g e  . . . 
I t  s h o u l d  be o b v i o u s  t h a t  if s o c i e t y  i s  t o  
r e c e i v e  any  l o n g - t e r m  p r o t e c t i o n  a s  t h e  r e s u l t  
o f  a n  o f f e n d e r  b e i n g  t a k e n  o u t  of c i r c u l a t i o n  
and i n c a r c e r a t e d  f o r  a l i m i t e d  p e r i o d  of t i m e ,  
t h a t  p r o t e c t i o n  must  come f rom someth ing  
o t h e r  t h a n  l o c k i n g  him up and t h r o w i n g  t h e  
key away . . . Long-term p r o t e c t i o n  c a n  come 
o n l y  t h r o u g h  p o s i t i v e  programs i n  i n s t i t u t i o n s  
and t h r o u g h  p r o b a t i o n  and p a r o l e  -- t h r o u g h  
programs aimed a t  r e t r a i n i n g  r a t h e r  t h a n  
r e s t r a i n i n g ,  t h r o u g h  e f f o r t s  t o  r e h a b i l i t a t e  
r a t h e r  t h a n  b e i n g  c o n t e n t  t o  r e s t r i c t ,  
t h r o u g h  programs g e a r e d  t o  r e f o r m a t i o n  
t h r o u g h  a p r o f e s s i o n a l i z e d  s e r v i c e  r a t h e r  
t h a n  mere r e p r e s s i o n .  

. . . t h e  j o b  of a n  i n s t i t u t i o n  o r  a c o r r e c t i o n s  
s e r v i c e  i s  n o t  t o  p u n i s h .  Punishment  migh t  
p r o p e r l v  be t h e  f u n c t i o n  o r  a im of  a c o u r t  
i n  d e p r i v i n g  a p e r s o n  o f  h i s  l i b e r t y  by 
commitment t o  a n  i n s t i t u t i o n ,  b u t .  t h e , j o b  o f  
t h e  i n s t i t u t i o n  . . . i s  . . . t o  make t h e  
maximum e f f o r t s  t o  t r a i n ,  r e t r a i n ,  e d u c a t e ,  
g u i d e  and  c o u n s e l ,  and t h r o u g h  t h e  use  of 
p s y c h o l o g i c a l  and p s y c h i a t r i c  and  s o c i a l  
s e r v i c e s ,  t o  g e t  a t  and t r e a t  t h e  c a u s e s ,  
t h e  t h i n g s  r e s p o n s i b l e  f o r  a n t i - s o c i a l  o r  
c r i m i n a l  c o n d u c t .  

We b e l i e v e  i n  t h e  v a l u e  of  t h e  maximum 
u s e  of  t r e a t m e n t  and r e h a b i l i t a t i v e  s e r v i c e s  . . . 
Such s e r v i c e s  must be i n d i v i d u a l i z e d ,  f o r  
e a c h  o f f e n d e r  d i f f e r s  f rom a l l  o t h e r s  i n  
t e r m s  of a p t i t u d e s ,  a t t i t u d e s ,  e m o t i o n a l  
make up ,  c u l t u r a l ,  and s o c i a l  background 
and p r i o r  r e c o r d .  

. . . w e  a r e  o p e r a t i n g  s i x  i n s t i t u t i o n s  

and a  s t a t e w i d e  p r o b a t i o n  and  p a r o l e  s e r v i c e ,  

a l l  of which  a r e  i n t e g r a t e d  and  enmeshed 

and d e s i g n e d  t o  p r o t e c t  s o c i e t y  t h r o u g h  




t h e  r e s t o r a t i o n  o f  peop le  t o  u s e f u l  l i v i n g  
a t  t h e  e a r l i e s t  p o s s i b l e  time c o n s i s t e n t  
w i t h  t h e  p r o t e c t i o n  of t h e  p u b l i c  and t h e  
r e a d i n e s s  of  e a c h  i n d i v i d u a l  o f f e n d e r  t o  
resume h i s  p l a c e  i n  t h e  community. I am 
n o t  n a i v e  a b o u t  a l l  t h i s  b u s i n e s s  and  I 
am n o t  s e e k i n g  t o  g i v e  t h e  i m p r e s s i o n  t h a t  
we t u r n  o u t  o n l y  s u c c e s s e s  o r  t h a t  e v e r y  
p r i s o n e r  r e c e i v e d  i s  a  h o p e f u l  p e r s o n  
i n t e r e s t e d  i n  r e - e s t a b l i s h m e n t  of h i m s e l f  
i n  s o c i e t y  . . . The g r e a t  m a j o r i t y  of 
t h e  o f f e n d e r s  commit ted  t o  o u r  c u s t o d y  a r e  n o t  
h o p e l e s s  . . . There  may be p e o p l e  i n  p r i s o n s  . . . 
t o  whom hope h a s  been  d e n i e d ,  b u t  t h e r e  a r e  
few Lwho a r g  h o p e l e s s .  

Mr. Powers t h e n  went  on t o  d e s c r i b e  i n s t i t u t i o n a l  programs 
a s  f o l l o w s : 1 7  

. . . a copy of t h e  p r e - s e n t e n c e  i n v e s t i g a t i o n  
accompanies  t h e  o f f e n d e r  t o  t h e  i n s t i t u t i o n  
and  i s  used  by t h e  i n s t i t u t i o n  i n  p l a n n i n g  
a p o s i t i v e  program f o r  t h e  o f f e n d e r  . . . 
S h o r t l y  a f t e r  a n  o f f e n d e r  i s  r e c e i v e d  . . . 
he w i l l  a p p e a r  b e f o r e  a c l a s s i f i c a t i o n  
commi t t ee ,  which w i l l  d e t e r m i n e  t h e  t r e a t m e n t  
and t r a i n i n g  program f o r  him . . . a t  t h i s  t ime  . . . 
t h e  p r e - s e n t e n c e  s o c i a l  h i s t o r y  w i l l  be 
supplemented  and  a m p l i f i e d  by a p p r a i s a l s  and 
r e p o r t s  f rom t h e  p s y c h i a t r i s t ,  p s y c h o l o g i s t ,  
d i r e c t o r  of  e d u c a t i o n ,  s u p e r v i s o r  of  v o c a t i o n a l  
t r a i n i n g ,  c h a p l a i n ,  d i r e c t o r  of r e c r e a t i o n ,  
and t h e  i n s t i t u t i o n a l  s o c i a l  s e r v i c e  worker  
a s s i g n e d  t o  t h e  s p e c i f i c  c a s e  . . . comple t e  
i n f o r m a t i o n  i s  a v a i l a b l e  t o  t h e  c l j a s s j f  i c a t i o n  
commit tee  which w i l l  p e r m i t  them L s i d  t o  make a n  
i n t e l l i g e n t  d e t e r m i n a t i o n  w i t h  r e s p e c t  t o  t h e  
s e c u r i t y  c l a s s i f i c a t i o n ,  e d u c a t i o n ,  and v o c a t i o n a l  
t r a i n i n g  o r  work a s s i g n m e n t ,  and  t y p e  of 
gu idance  o r  c o u n s e l l i n g  n e c e s s a r y .  

A s  a n  inmate  p r o g r e s s e s  t h r o u g h  a n  i n s t i t u t i o n ,  
a  s o c i a l  worker  k e e p s  c l o s e  t a b  on h i s  
p r o g r e s s  and a d j u s t m e n t  and h i s  r e s p o n s e  
t o  t h e  program s e t  up  f o r  him. When t h e  
p r i s o n e r  i s  i n i t i a l l y  s e e n  by t h e  P a r o l e  
Board,  t h e  Board w i l l  have a r e p o r t  f rom 
t h e  s o c i a l  s e r v i c e  d e p a r t m e n t  which  i s  
up- to -da te  and which w i l l  supp lemen t  a l l  
of  t h e  m a t e r i a l  p r e v i o u s l y  r e f e r r e d  t o  and  
wh ich  i s  a l s o  u t i l i z e d  by t h e  P a r o l e  Board. 
Thus t h e  P a r o l e  Board i n  making i t s  d e c i s i o n  
i s  a b l e  t o  u s e  t h e  p r e - s e n t e n c e  s o c i a l  h i s t o r y ,  

17. I b i d .  



a l l  of t h e  i n s t i t u t i o n  c l a s s i f i c a t i o n  
mater ia l ,  and t h e  up- to -da te  p r o g r e s s  r e p o r t  
i n  d e t e r m i n i n g  t h e  r e a d i n e s s  f o r  p a r o l e  of 
any p a r t i c u l a r  a p p l i c a n t  . , . Board members 
a r e  q u a l i f i e d  by t r a i n i n g  and e x p e r i e n c e  
t o  p r o p e r l y  a s s e s s  and a p p r a i s e  t h i s  t y p e  of 
m a t e r i a l ,  a r e  c o n v e r s a n t  w i t h  t h e  dynamics of 
human behav io r  and a r e  a b l e  t o  u n d e r s t a n d  t h e  
meaning and s i g n i f i c a n c e  of t h e  p s y c h i a t r i c  
and p s y c h o l o g i c a l  d a t a  which f r e q u e n t l y  bea r  
s i g n i f i c a n t l y  on t h e  q u e s t i o n  of  r e a d i n e s s  
f o r  p a r o l e .  

. . . d u r i n g  a n  o f f e n d e r ' s  s t a y  a t  an 
i n s t i t u t i o n  he i s  seen  a t  r e g u l a r  i n t e r v a l s  
by t h e  p a r o l e  o f f i c e r  who w i l l  be h i s  s u p e r v i s o r  
upon r e l e a s e .  . . Thus t h e r e  i s  a c o n t i n u o u s  
l i n k  between t h e  community and t h e  o f f e n d e r ,  
between t h e  o f f e n d e r ' s  p a r o l e  o f f i c e r  and t h e  
i n s t i t u t i o n ,  and t h e  p a r o l e  o f f i c e r  h a s  
a c c e s s  t o  a l l  of t h e  i n s t i t u t i o n a l  i n f o r m a t i o n  
i n  an  o f f e n d e r ' s  r e c o r d  which w i l l  go w i t h  
t h e  o f f e n d e r  t o  t h e  f i e l d  when he i s  r e l e a s e d  
under p a r o l e  s u p e r v i s i o n .  T h i s  we f e e l  makes 
f o r  an  i n t e g r a t e d  and c o o r d i n a t e d  t o t a l  
c o r r e c t i o n a l  p r o c e s s .  

T h i s  d e s c r i p t i o n  of t h e  c o r r e c t i o n a l  p roce  was fo l lowed  by 
some comments on t h e  c o s t s  of t h e  Wisconsin  program: f8 

. . . we do  t h i s  i n  Wisconsin  because  we a r e  
n o t  a  w e a l t h y  s t a t e  and because  we canno t  
a f f o r d  a program which d o e s  n o t  p rov ide  f o r  
adequa te  p r o b a t i o n  and p a r o l e  s u p e r v i s i o n  and 
which d o e s  n o t  p r o v i d e  s o c i e t y  w i t h  t h e  
p r o t e c t i o n  a f f o r d e d  t h r o u g h  t h e  s u p e r v i s i o n  
of o f f e n d e r s  upon r l e a  e from i n s t i t u t i o n s .  . . 
A s  of November 1, d 9 5 d  t h e  D i v i s i o n  of 
C o r r e c t i o n s  had 8 ,120  p e r s o n s  under  i t s  
s u p e r v i s i o n .  Of t h i s  number 3 , 0 1 8  were i n  
i n s t i t u t i o n s  w h i l e  5 ,102  were under  s u p e r v i s i o n  
i n  t h e  f i e l d / L o n  p r o b a t i o n  and p a r o l d  . . . 
63 p e r  c e n t  of t h e  o f f e n d e r s  . . . were i n  t h e  
community under t h e  s u p e r v i s i o n  of a  p r o b a t i o n  
and p a r o l e  o f f i c e r  w h i l e  o n l y  3 7  p e r  c e n t  
were i n s t i t u t i o n a l i z e d  . . t h e  average  
weekly p e r  c a p i t a  c o s t  o  su e r v i s i o n  
on p r o b a t i o n  o r  p a r o l e  k a /  $4.25 . . . 
t h e  average  p e r  c a p i t a  c o s t  of  i n s t i t u t i o n a l i z a t i o n  . . . 
approx imates  $37.50 p e r  week. I f  t h e  
5 ,102  p e r s o n s  p r e s e n t l y  b e i n g  s u p e r v i s e d  on 
p r o b a t i o n  and p a r o l e  were i n  i n s t i t u t i o n s  
an  e x t r a  $9,180,000 of s t a t e  f u n d s  would be 



r e q u i r e d .  . . T h i s  added a n n u a l  o p e r a t i n g  

c o s t  of $9,180,000 does  n o t  i n c l u d e  t h e  

t remendous c a p i t a l  o u t l a y  n e c e s s a r y  t o  

provide  bed space  i n  i n s t i t u t i o n s  f o r  

a n  a d d i t i o n a l  5 , 1 0 2  p r i s o n e r s .  A t  c u r r e n t  

c o n s t r u c t i o n  c o s t s  a v e r a g i n g  $10,000 p e r  

bed ,  t h i s  would r e p r e s e n t  a minimum added 

c a p i t a l  o u t l a y  of $51 m i l l i o n .  . . none of t h i s  

t a k e s  i n t o  c o n s i d e r a t i o n  o t h e r  ."hidden1' c o s t s  

which would have t o  be reckoned wi th :  1. . . 

t h e  economic c o n t r i b u t i o n  of t h e s e  5,102 

people  t o  s o c i e t y  i n  t e rms  of p r o d u c t i v i t y .  . . 

2 . . . t h e  approx imate  $16 m i l l i o n  i n  wages of  
t h e s e  people  a r e  c u r r e n t l y  e a r n i n g  and spend ing  . . . 3 . . . t h e  t a x e s  b e i n g  p a i d  on t h i s  
$16 m i l l i o n .  . . t h i s  l o s s  would have t o  

be made up a l o n g  w i t h  t h e  added t a x  n e c e s s a r y  

tp keep t h e s e  peop le  c o n f i n e d .  . . 4 . . . 

L t h d  c o s t  t o  m a i n t a i n  t h e  f a m i l i e s  of t h e  

p r o d u c t i v e  wage e a r n e r s  now . . . on 

p r o b a t i o n  and p a r o l e .  


So a l l  i n  a l l  we a r e  r e a l l y  d e a l i n g  w i t h  

s t a g g e r i n g  added c o s t s  i f  we were t o  c o n s i d e r  

abandoning o u r  program i n  f a v o r  of a program 

which s u b s t i t u t e d  i n s t i t u t i o n a l i z a t i o n  f o r  

adequa te  p r o b a t i o n  and p a r o l e  s e r v i c e s .  

And none of t h i s  r e c k o n s  w i t h  t h e  human 

v a l u e s  i n v o l v e d ,  t h e  e f f e c t  on people  of  t h e  

g r i n d i n g  r o u t i n e  and monotony of i n s t i t u t i o n  

l i f e ,  p a r t i c u l a r l y  i f  t h e  i n s t i t u t i o n  

program and s t a f f  a r e  such t h a t  people  a r e  n o t  

k e p t  c o n s t r u c t i v e l y  occup ied  w i t h  programs 

i n t e l l i g e n t l y  d e s i g n e d  t o  r e t r a i n ,  r e - e d u c a t e ,  

r e fo rm,  and r e t u r n  t o  u s e f u l  l i v i n g .  


For  t h e s e  r e a s o n s  Wisconsin  d o e s  n o t  f e e l  
it can  a f f o r d  what on t h e  s u r f a c e  might  seem 
t o  be a cheaper  o p e r a t i o n ,  b u t  which would 
a c t u a l l y  b e  s u b s t a n t i a l l y  more expens ive .  The 
s t a t e  does  n o t  want and c a n n o t  a f f o r d  i n s t i t u t i o n s  
and i n s t i t u t i o n a l  programs which do n o t  do a n y t h i n g  

. t o  r e h a b i l i t a t e ,  which do n o t h i n g  t o  improve a n  
o f f e n d e r  d u r i n g  h i s  p e r i o d  of i n s t i t u t i o n a l i z a t i o n .  
We do n o t  want p e o p l e  r e l e a s e d  on p a r o l e  o r  by 
d i s c h a r g e  who a r e  n o t  r e a d y  f o r  r e l e a s e .  



D i f f i c u l t y  i n  Measuring S u c c e s s  of S e n t e n c i n g  P r a c t i c e s  a n d  I n s t i t u t i o n a l  
Prosrams 

Most c o r r e c t i o n a l  a u t h o r i t i e s  a g r e e  t h a t  a program such 
a s  Wiscons in ' s  ( d e s c r i b e d  a b o v e )  r e p r e s e n t s  t h e  most s u c c e s s f u l  
approach a s  y e t  developed t o  s e n t e n c i n g ,  i n c a r c e r a t i o n ,  a n d  r e l e a s e ,  
Yet i t  i s  e x t r e m e l y  d i f f i c u l t ,  even  f o r  c o r r e c t i o n  o f f i c i a l s  i n  
s t a t e s  w i t h  such programs,  t o  measure a c c u r a t e l y  t h e  e x t e n t  t o  which 
t h e i r  programs c o n t r i b u t e  t o  p a r o l e  s u c c e s s .  T h i s  i s  e s p e c i a l l y  
t r u e  when compar isons  a r e  a t t e m p t e d .  S e v e r a l  r e a s o n s  why measurement 
i s  d i f f i c u l t  were c i t e d  i n  co r respondence  f r  c o r r e c t i o n  o f f i c i a l s  
i n  C a l i f o r n i a ,  Wiscons in ,  and  o t h e r  s t a t e s .  Pd 

1)  I t  i s  d i f f i c u l t  t o  compare p r e s e n t  r e s u l t s  w i t h  r e su l t s  
i n  t h e  s t a t e  p r e v i o u s  t o  a d o p t i o n  of t h e  p r e s e n t  program. 

a )  Few r e c o r d s  were kep t  f o r m e r l y .  

b )  Very few o f f e n d e r s  were r e l e a s e d  on p a r o l e ,  p r e v i o u s l y ,  
and  t h e s e  were t h e  ones  most l i k e l y  t o  succeed .  

c )  There have been changes  i n  t h e  n a t u r e  and t y p e  of 
c r i m e s  and c r i m i n a l s  which make compar isons  i m p o s s i b l e .  

2 )  I t  i s  i m p o s s i b l e  t o  compare s t a t e s  because  o f :  

a )  d i f f e r e n c e s  i n  u s e  of p r o b a t i o n  a n d  p a r o l e  ( 1 n  
some s t a t e s  p a r o l e  i s  n o t  used  e x t e n s i v e l y  s o  t h a t  t h o s e  who a r e  
p a r o l e d  a r e  more l i k e l y  t o  be s u c c e s s f u l .  Use o r  nonuse of p r o b a t i o n  
h a s  a g r e a t  b e a r i n g  on i n s t i t u t i o n a l  p o p u l a t i o n .  F i r s t  o f f e n d e r s  
who pe rhaps  s h o u l d  have been p l a c e d  on p r o b a t i o n  a r e  committed and  
t h e n  p a r o l e d  w i t h  b e t t e r  chance f o r  s u c c e s s  t h a n  a  two o r  t h r e e - t i m e  
l o s e r . ) ;  and  

b )  r e g i o n a l  a n d  l o c a l  d i f f e r e n c e s  i n  c r ime  r a t e s ,  

community a t t i t u d e s ,  and  r e l a t e d  f a c t o r s .  


3 )  I t  i s  v e r y  d i f f i c u l t  t o  measure p a r o l e  s u c c e s s  o r  t o  

d e t e r m i n e  a c c u r a t e l y  t h e  r e a s o n s  t h e r e f o r .  


a )  The r a t e  of s u c c e s s  depends on how p a r o l e  s u c c e s s  i s  
d e f i n e d  a n d  t h e  l e n g t h  of t i m e  b e i n g  c o n s i d e r e d .  Shou ld  t e c h n i c a l  
v i o l a t i o n s  be i n c l u d e d  o r  j u s t  new o f f e n s e s ?  Shou ld  two, t h r e e ,  o r  
f i v e  y e a r s  be u s e d ,  o r  s h o u l d  t h e  s u c c e s s f u l  comple t ion  of p a r o l e  -
r e g a r d l e s s  of l e n g t h  of t i m e  - be t h e  c r i t e r i o n ?  

b )  There  a r e  s o  many f a c t o r s  i n v o l v e d  i n  each  p a r o l e  

s u c c e s s ,  a n d  t h e y  v a r y  from c a s e  t o  c a s e ,  i t  i s  h a r d  t o  t e l l  p r e c i s e l y  

which i s  t h e  most i m p o r t a n t .  Among t h e s e  a r e :  i n s t i t u t i o n a l  programs,  

t i m e  of r e l e a s e ,  f a m i l y  a n d  community a c c e p t a n c e ,  employment, p a r o l e  

s u p e r v i s i o n ,  a n d  p r e v i o u s  background and  r e c o r d .  


19 .  	 These r e s p o n s e s  were a r e s u l t  of a s t a f f  q u e s t i o n n a i r e  s e n t  t o  

s e l e c t e d  s t a t e s  i n  A p r i l ,  1960. 




P r e v i o u s  P roposa  1s t o  Change 
t h e  Method of S e n t e n c i n g  i n  Co lo rado  

1957  P a r o l e  Depa r tmen t  P r o p o s a l  

I n  1957, l e g i s l a t i o n  s u g g e s t e d  by t h e  A d u l t  P a r o l e  Depar tment  
p r o v i d e d  f o r  s t a t u t o r y  maximum s e n t e n c e s  a n d  no  minimum, e x c e p t  t h a t  
t h e  c o u r t  c o u l d ,  i f  i t  s o  d e s i r e d ,  se t  t h e  minimum s e n t e n c e *  however 
t h e  minimum c o u l d  n o t  e x c e e d  o n e - t h i r d  o f  t h e  s t a t u t o r y  maximum o r  16 
y e a r s ,  wh icheve r  was less.  The c o u r t  was a l s o  empowered t o  r e d u c e  a  
minimum te rm a t  a n y  time b e f o r e  e x p i r a t i o n  t h e r e o f  upon t h e  recommenda- 
t i o n  of t h e  p a r o l e  b o a r d ,  i f  t h e  c o u r t  was s a t i s f i e d  t h a t  s u c h  r e d u c t i o n  
would b e  i n  t h e  b e s t  i n t e r e s t s  of t h e  p u b l i c  a n d  t h e  w e l f a r e  of t h e  
p r i s o n e r .  T h i s  p r o p o s e d  measu re  made n o  change  i n  p a r o l e  b o a r d  
c o m p o s i t i o n  n o r  d i d  i t  p r o v i d e  f o r  i n s t i t u t i o n a l  t r a n s f e r .  

T h i s  p r o p o s a l  i n t r o d u c e d  i n  two d i f f e r e n t  s e s s i o n s  was f a r  
r e a c h i n g  i n  s c o p e  a n d  would have  made a  d r a s t i c  change  i n  s e n t e n c i n g .  
Under t h e  p r o v i s i o n s  of t h i s  measu re  a three-member  c o r r e c t i o n s  a n d  
p a r o l e  a u t h o r i t y  would be  e s t a b l i s h e d  u n d e r  c i v i l  s e r v i c e .  The c o u r t  
would d e t e r m i n e  g u i l t  a n d  commit t o  t h e  a u t h o r i t y .  The c o u r t ,  i f  i t  s o  
d e s i r e d ,  c o u l d  se t  a s e n t e n c e ,  b u t  s u c h  s e n t e n c e  would b e  p u r e l y  
a d v i s o r y .  

The p a r o l e  a n d  c o r r e c t i o n s  a u t h o r i t y  would d e t e r m i n e  t h e  
i n s t i t u t i o n  i n  which  t h e  o f f e n d e r  would b e  i n c a r c e r a t e d  ( p e n i t e n t i a r y ,  
r e f o r m a t o r y ,  s t a t e  h o s p i t a l )  a n d  would a l s o  h a v e  t h e  a u t h o r i t y  a n d  
r e s p o n s i b i l i t y  f o r  t r a n s f e r r i n g  o f f e n d e r s  among t h e  t h r e e  f a c i l i t i e s .  
The a u t h o r i t y  would a l s o  h a v e  t h e  r e s p o n s i b i l i t y  f o r  p r o v i d i n g  
p s y c h i a t r i c  s e r v i c e s  a n d  d i a g n o s t i c  f a c i l i t i e s  a t  t h e  t h r e e  i n s t i t u t i o n s .  

A u t h o r i t y  members would  b e  r e q u i r e d  t o  have  a b r o a d  background 
i n  a n d  a b i l i t y  f o r  a p p r a i s a l  of l a w  o f f e n d e r s  a n d  t h e  c i r c u m s t a n c e s  of 
t h e  o f f e n s e s  f o r  which  c o n v i c t e d  Members s e l e c t e d ,  i n s o f a r  a s  
p o s s i b l e ,  s h o u l d  have  a v a r i e d  a n d  s y m p a t h e t i c  i n t e r e s t  i n  c o r r e c t i o n s  
work,  i n c l u d i n g  p e r s o n s  w i d e l y  e x p e r i e n c e d  i n  t h e  f i e l d s  of c o r r e c t i o n s ,  
s o c i o l o g y ,  l aw,  l a w  e n f o r c e m e n t ,  a n d  e d u c a t i o n .  

P r e v i o u s l y - s e n t e n c e d  o f f e n d e r s  would  have  t h e  c h o i c e  of 

coming unde r  t h e  j u r i s d i c t i o n  of t h e  p r o p o s e d  a c t  o r  c o n t i n u i n g  t o  

s e r v e  t h e i r  s e n t e n c e s  u n d e r  t h e  s t a t u t e s  i n  e f f e c t  upon t h e  d a t e  of 

s e n t e n c e ,  w i t h  a l l o w a n c e s  f o r  good  b e h a v i o r .  


D i s c u s s i o n  of S . B .  188 ( 1 9 5 9 )  a n d  H.B.  42 ( 1 9 6 1 ) .  T h i s  

o r o o o s a l  would have  e s t a b l i s h e d  one day  t o  l i f e  s e n t e n c e s  i n  a l l  c a s e s .  

t h e '  p a r o l e  a n d  c o r r e c t i o n s  a u t h o r i t y  wbuld have  b o t h  p a r o l e  and admin- 

i s t r a t i v e  r e s p o n s i b i l i t y .  The r e q u i r e m e n t  t h a t  t h e  a u t h o r i t y  p r o v i d e  

f o r  b o t h  p s y c h i a t r i c  s e r v i c e s  a n d  d i a g n o s t i c  f a c i l i t i e s  c o n f l i c t s  w i t h  

i n s t i t u t i o n a l  f u n c t i o n s  a n d  programs a n d  t h e  g e n e r a l  a u t h o r i t y  of t h e  

Depar tment  of I n s t i t u t i o n s .  Thi s o v e r l a p p i n g  c o u l d  l e a d  t o  u n n e c e s s a r y  




e x p e n s e ,  d u p l i c a t i o n ,  a n d  c o n f u s i o n  of f u n c t i o n s  be tween  t h e  . p roposed  
a u t h o r i t y  a n d  t h e  Depar tment  of I n s t i t u t i o n s ,  w i t h  i t s  d i v i s i o n s  of 
c o r r e c t i o n s  a n d  p s y c h i a t r i c  s e r v i c e s .  

While  t h e  a u t h o r i t y  would be r e q u i r e d  t o  c l a s s i f y  e a c h  
o f f e n d e r  a n d  a s s i g n  him t o  a n  i n s t i t u t i o n ,  i t  would be  r e q u i r e d  o n l y  t o  
i n t e r v i e w  him a n d  s t u d y  h i s  c a s e  some time d u r i n g  t h e  i n i t i a l  s i x  months  
of h i s  c o n f i n e m e n t ,  The q u e s t i o n  a r i s e s  a s  t o  what would b e  t h e  
s t a t u s  a n d  p l acemen t  of t h e  o f f e n d e r  d u r i n g  t h e  p e r i o d  (wh ich  m i g h t  be 
a s  l o n g  a s  six m o n t h s )  b e f o r e  t h e  a u t h o r i t y  i n t e r v i e w s  him a n d  r e v i e w s  
h i s  c a s e ,  F u r t h e r ,  t h e r e  i s  no p r o v i s i o n  f o r  t h e  a s s i s t a n c e  of 
p r o f e s s i o n a l  p e r s o n n e l  on t h e  i n s t i t u t i o n a l  s t a f f s  i n  making t h e s e  
d e t e r m i n a t i o n s .  

It would be  p o s s i b l e  unde r  t h e  terms of t h e  a c t  f o r  one 
a u t h o r i t y  member t o  i n t e r v i e w  a n  o f f e n d e r  a n d  make recommendat ions  con-
c e r n i n g  h i s  s t a t u s  f o r  c o n s i d e r a t i o n  by t h e  a u t h o r i t y  s i t t i n g  e n  banc .  
It would be  f a r  b e t t e r  i f  e a c h  a u t h o r i t y  member c o u l d  have  e q u a  -
o p p o r t u n i t y  t o  i n t e r v i e w  o f f e n d e r s  a n d  r e v i e w  c a s e s  p r i o r  , t o  d e t e r m i n i n g  
s t a t u s  o r  d i s p o s i t i o n .  I n  a d d i t i o n  t o  t h e  p o s s i b l e  o v e r l a p p i n g  of 
f u n c t i o n s  w i t h  t h e  Depar tment  of I n s t i t u t i o n s ,  t h e  a u t h o r i t y  would be 
g i v e n  t h e  a d m i n i s t r a t i v e  r e s p o n s i b i l i t y  f o r  t h e  A d u l t  P a r o l e  D i v i s i o n .  
T h i s  change  would i n c r e a s e  t h e  a d m i n i s t r a t i v e  c o n f u s i o n .  No p r o v i s i o n  
i s  made, however ,  f o r  g i v i n g  t h e  a u t h o r i t y  a d m i n i s t r a t i v e  c o n t r o l  o v e r  
t h e  c o r r e c t i o n a l  i n s t i t u t i o n s .  S o  i f  one p u r p o s e  of t h e  measu re  i s  t o  
c r e a t e  a n  i n d e p e n d e n t  c o r r e c t i o n a l  a g e n c y  embrac ing  a l l  f a c e t s  of t h e  
c o r r e c t i o n a l  p rogram,  it f a l l s  s h o r t  i n  t h i s  r e s p e c t .  R a t h e r  t h e  
r e s u l t  would be  a  c o n s i d e r a b l e  amount of a d m i n i s t r a t i v e  c o n f u s i o n .  The 
a u t h o r i t y  would n o t  have  c o n t r o l  of t h e  c o r r e c t i o n a l  i n s t i t u t i o n s  b u t  
would have  t h e  r e s p o n s i b i l i t y  of e s t a b l i s h i n g  a n d  a d m i n i s t e r i n g  c e r t a i n  
programs w i t h i n  t h e  i n s t i t u t i o n s  a s  w e l l  a s  a d m i n i s t r a t i o n  of t h e  
D i v i s i o n  of A d u l t  P a r o l e .  

T h r e e  P o s s i b l e  Approaches  t o  S e n t e n c i n g  
i n  C o l o r a d o :  Some I m p l i c a t i o n s  

T h r e e  p o s s i b l e  a p p r . o a c h e s  t o  s e n t e n c i n g  i n  C o l o r a d o  were 
s u b j e c t e d  t o  f u r t h e r  e x a m i n a t i o n  by t h e  C r i m i n a l  Code Commit tee .  These  
i n c l u d e d :  

1) 	l i m i t a t i o n  on j u d i c i a l  s e n t e n c i n g  d i s c r e t i o n  accompanied  
by b r o a d e r  p a r o l e  b o a r d  a u t h o r i t y  s i m i l a r  t o  t h e  p r a c t i c e  
i n  C a l i f o r n i a ,  U tah ,  Washington ,  a n d  W i s c o n s i n ;  

2 )  	 t h e  s e n t e n c i n g  a l t e r n a t i v e  embodied i n  t h e  1958 f e d e r a l  
l e g i s l a t i o n ;  a n d  

3)  	 t h e  method of s e n t e n c i n g  o u t l i n e d  i n  t h e  Model P e n a l  Code. 

To d e t e r m i n e  how t h e s e  a p p r o a c h e s  t o  s e n t e n c i n g  m i g h t  be  

a d o p t e d  i n  C o l o r a d o  t h e  f o l l o w i n g  s u b j e c t s  were  examined:  


1) 	a d m i n i s t r a t i v e  c h a n g e s ,  s t a f f  n e e d s  a n d  c o s t ;  



2) e f f e c t  on o t h e r  a s p e c t s  of t h e  j u d i c i a l  a n d  law 
en fo rcemen t  p r o c e s s e s ;  

3) b r o a d  s o c i a l  i m p l i c a t i o n s ;  and  

4 )  p o s s i b l e  s t a t u t o r y  changes .  

As a f i r s t  s t e p  i n  making t h i s  a n a l y s i s ,  t h e s e  t h r e e  
a p p r o a c h e s  t o  s e n t e n c i n g  were d e f i n e d  more p r e c i s e l y  i n  t h e  form i n  
which t h e y  m i g h t  be  a p p l i e d  i n  C o l o r a d o .  

I )  S e n t e n c e  S e t  by ~ t a t u t e . 2 0  T h i s  a p p r o a c h  was l i m i t e d  t o  
two v a r i a t i o n s :  

a )  	maximum a n d  minimum s e n t e n c e s  would be se t  by 
s t a t u t e ;  a n d  

b )  	 maximum s e t  by s t a t u t e ,  c o u r t  c o u l d  impose minimum, 
n o t  t o  e x c e e d  o n e - t h i r d  of t h e  maximum. Good time 
a l l o w a n c e s  would a p p l y  o n l y  a g a i n s t  t h e  maximum 
s e n t e n c e .  

The p a r o l e  boa rd  would have t h e  a u t h o r i t y  t o  r e v i e w  a n d  r e l e a s e  
a n  o f f e n d e r  a f t e r  h a l f  of t h e  minimum s e n t e n c e  i s  s e r v e d .  O f f e n d e r s  
n o t  p a r o l e d  p r i o r  t o  t h e  e x p i r a t i o n  of t h e i r  maximum s e n t e n c e s  less  
good t i m e  a l l o w a n c e  c o u l d  be  r e l e a s e d  unde r  p a r o l e  s u p e r v i s i o n  a t  t h a t  
t i m e ,  s u c h  s u p e r v i s i o n  t o  c o n t i n u e  u n t i l  t h e  d a t e  of maximum s e n t e n c e  
e x p i r a t i o n .  O f f e n d e r s  r e l e a s e d  on r e g u l a r  p a r o l e  c o u l d  be  k e p t  unde r  
s u p e r v i s i o n  u n t i l  e x p i r a t i o n  of t h e i r  maximum s e n t e n c e ,  u n l e s s  r e l e a s e d  
s o o n e r  by t h e  p a r o l e  boa rd .  

2 )  F e d e r a l  S e n t e n c i n g  O p t i o n .  I n  s e n t e n c i n g  a n  of f e n d e r ,  
t h e  c o u r t  c o u l d  choose  among s e v e r a l  o p t i o n s :  

a )  The c o u r t  c o u l d  d e s i g n a t e  t h e  l e n g t h  of s e n t e n c e  w i t h i n  
t h e  maximum p r e s c r i b e d  by s t a t u t e  and  a l s o  t h e  minimum term which  
must  be  s e r v e d  b e f o r e  a n  o f f e n d e r  would become e l i g i b l e  f o r  p a r o l e ,  
which term may be  less  t h a n  b u t  c o u l d  be no more t h a n  o n e - t h i r d  
of t h e  maximum s e n t e n c e  imposed.  

b )  The c o u r t  c o u l d  s e t  t h e  maximum s e n t e n c e  a s  p r e s c r i b e d  
by s t a t u t e ,  i n  which even  t h e  c o u r t  c o u l d  s p e c i f y  t h a t  t h e  o f f e n d e r  
would become e l i g i b l e  f o r  p a r o l e  a t  s u c h  time a s  t h e  p a r o l e  b o a r d  
may d e t e r m i n e .  

c )  The c o u r t  c o u l d  commit t h e  o f f e n d e r  t o  t h e  c u s t o d y  
of t h e  Depar tment  of I n s t i t u t i o n s  f o r  e x t e n s i v e  s t u d y  a n d  e v a l u a t i o n .  
Under t h i s  a l t e r n a t i v e ,  i t  would be  c o n s i d e r e d  t h a t  t h e  masimum 
s t a t u t o r y  s e n t e n c e  h a s  been imposed ,  pend ing  t h e  r e s u l t s  of t h i s  
s t u d y  a n d  e v a l u a t i o n  which would be f u r n i s h e d  t o  t h e  c o m m i t t i n g  c o u r t  
w i t h i n  t h r e e  months ,  u n l e s s  t h e  c o u r t  g r a n t e d  a d d i t i o n a l  t i m e  t o  comple t e  
t h e  s t u d y  ( n o t  t o  e x c e e d  t h r e e  m o n t h s ) .  A f t e r . t h e  c o u r t  r e c e i v e s  t h e  
d e p a r t m e n t ' s  r e p o r t  a n d  recommendat ions ,  i t  c o u l d  do one of s e v e r a l  
t h i n g s .  

20. 	 Under a l l  t h r e e  a p p r o a c h e s ,  t h e  c o u r t  would have  t h e  d i s c r e t i o n a r y  
a u t h o r i t y  t o  p l a c e  o f f e n d e r s  on p r o b a t i o n  a s  a t  p r e s e n t .  



i )  p l a c e  t h e  o f f e n d e r  on p r o b a t i o r i ;  


i i)  a f f i r m  t h e  maximum s e n t e n c e  a l r e a d y  imposed  a n d  l e t  t h e  

p a r o l e  b o a r d  d e t e r m i n e  t h e  d a t e  of p a r o l e  e l i g i b i l i t y ;  

i i i )  a f f i r m  t h e  maximum s e n t e n c e  a l r e a d y  imposed  a n d  se t  
a d a t e  f o r  p a r o l e  e l i g i b i l i t y  which c o u l d  be  less  t h a n  
b u t  n o t  more t h a n  o n e - t h i r d  of t h e  maximum; o r  

i v )  r e d u c e  t h e  s e n t e n c e  a l r e a d y  imposed a n d  se t  a d a t e  
f o r  p a r o l e  e l i g i b i l i t y  which  c o u l d  be less  t h a n  b u t  n o t  
more t h a n  o n e - t h i r d  of t h e  maximum. 

( I n  C o l o r a d o ,  a n o t h e r  o p t i o n  would be  commitment t o  t h e  
s t a t e  r e f o r m a t o r y ,  u n l e s s  t h e  r e f o r m a t o r y  commitment l aws  were  changed.  
The c o u r t  c o u l d  commit t o  t h e  r e f o r m a t o r y  i n i t i a l l y  o r  a f t e r  d i a g n o s i s  
a n d  e v a l u a t i o n  by  t h e  Depar tment  of I n s t i t u t i o n s .  ) 

3) Model P e n a l  Code. A l l  c r i m e s  would b e  d i v i d e d  i n t o  
s e v e r a l  g r a d e s :  f e l o n i e s  of t h e  f i r s t  d e g r e e ,  s e c o n d  d e g r e e ,  a n d  
t h i r d  d e g r e e ;  misdemeanors ;  a n d  p e t t y  misdemeanors ,  The c o u r t  would 
f i x  t h e  minimum a n d  maximum terms w i t h i n  t h e  111111cs s p e c i f i e d  f o r  t h e  
g r a d e  of c r i m e s  w i t h i n  which  t h e  o f f e n s e  f a l l s .  The l imits  would be  
h i g h e r  f o r  p e r s i s t e n t  o f f e n d e r s ,  p r o f e s s i o n a l  c r i m i n a l s ,  a n d  d a n g e r o u s  
m e n t a l l y  abnorma l  p e r s o n s .  The c o u r t  would be p r e v e n t e d  from impos ing  
what i n  e f f e c t  would be  a f i x e d  s e n t e n c e  by t h e  r e q u i r e m e n t  t h a t  t h e  
minimum c o u l d  n o t  be more t h a n  h a l f  of t h e  maximum, The p a r o l e  boa rd  
would d e t e r m i n e  p a r o l e  r e l e a s e  a f t e r  t h e  minimum s e n t e n c e  less  a n y  
good t i m e  a l l o w a n c e  h a s  been  s e r v e d .  

T h e r e  would be  some l i m i t a t i o n s  on t h e  a u t h o r i t y  of t h e  c o u r t  
t o  impose a n  e x t e n s i v e  c o n s e c u t i v e  s e n t e n c e  on a n  o f f e n d e r  c o n v i c t e d  
of s e v e r a l  c r i m e s  i n  a  s i n g l e  t r i a l .  On t h e  o t h e r  hand ,  t h e  c o u r t  
would have t h e  d i s c r e t i o n a r y  a u t h o r i t y  t o  a l l e v i a t e  h a r d s h i p  i n - a  
p a r t i c u l a r  c a s e  by e n t e r i n g  a  judgment of c o n v i c t i o n  f o r  a l e s s e r  
d e g r e e  of c r i m e  t h a n  t h e  o f f e n s e  f o r  which f o u n d  g u i l t y  when, i n  v iew 
o f  a l l  t h e  c i r c u m s t a n c e s ,  t h e  pun i shmen t  would o t h e r w i s e  be t o o  h a r s h ,  

S e n t e n c e s  f o r  f e l o n y  c o n v i c t i o n s  would i n c l u d e ,  a s  a  s e p a r a t e  
p o r t i o n  t h e r e o f ,  a n  i n d e f i n i t e  p a r o l e  term of one t o  f i v e  y e a r s .  A 
p a r o l e e  c o u l d  be  d i s c h a r g e d  f rom p a r o l e  by t h e  p a r o l e  b o a r d  a n y  time 
a f t e r  one y e a r  a n d  b e f o r e  f i v e  y e a r s ,  

P o s s i b l e  C o s t s  I n v o l v e d  i n  Changing  t h e  Method of S e n t e n c i n q  

F u l l - t i m e  P a r o l e  Board.  Many of t h e  s t a t e s  i n  which  
s e n t e n c i n g  d i s c r e t i o n  i s  v e s t e d  t o  a  c o n s i d e r a b l e  e x t e n t  i n  t h e  p a r o l e  
a u t h o r i t y - h a v e  f u l l - t i m e  p a r o l e  b o a r d s ,  a n d  s u c h  b o a r d s  a r e  g e n e k a l l y  
recommended by c o r r e c t i o n a l  a n d  p a r o l e  o f f i c i a l s .  I t  would a p p e a r  
t h a t  t h e  a d o p t i o n  of e i t h e r  of t h e  f i r s t  two a p p r o a c h e s  t o  s e n t e n c i n g  
o u t l i n e d  above  would r e q u i r e  a f u l l - t i m e  p r o f e s s i o n a l  p a r o l e  b o a r d  
i n  o r d e r  t o  be s u c c e s s f u l .  A f u l l - t i m e  b o a r d  would be l e s s  n e c e s s a r y  
unde r  t h e  method of s e n t e n c i n g  which  f o l l o w s  t h e  Model P e n a l  Code ,  be-
c a u s e  t h e  a u t h o r i t y  of t h e  p a r o l e  b o a r d  would be more l i m i t e d  t h a n  i n  
e i t h e r  of t h e  o t h e r  two a p p r o a c h e s .  



-- 

F u l l - t i m e  p a r o l e  b o a r d s  i n  o t h e r  s t a t e s  v a r y  i n  s ize  from 
t h r e e  t o  seven  members. Q u a l i f i c a t i o n s  f o r  board  members v a r y ,  b u t  t h e y  
u s u a l l y  i n c l u d e  e x p e r i e n c e  and  t r a i n i n g  i n  one o r  more of t h e  
f o l l o w i n g  f i e l d s :  

1 )  p a r o l e  a n d  p r o b a t i o n ;  

2 )  law; 

3)  law enforcement  and/or  c o r r e c t i o n s ;  

4 )  psychology;  a n d  

5 )  s o c i a l  work. 

C o l o r a d o ' s  p r e s e n t  p a r t - t i m e  p a r o l e  board  c o s t s  t h e  s t a t e  
a p p r o x i m a t e l y  $10,000 per  y e a r .  A f u l l - t i m e  p a r o l e  board  i n  Colorado  
might  c o s t  from $68,000 t o  $90,000 a n n u a l l y ,  depending on whether  i t  
would be a  t h r e e  o r  ,five-.member board .  T h i s  c o s t  e s t i m a t e  i s  based  on 
t h e  f o l l o w i n g :  

1) P a r o l e  board  members ( a n n u a l  s a l a r y ,  $12,000) 
t h r e e  board  members $36,000 

A d m i n i s t r a t i v e  s e c r e t a r y  4 , 8 0 0  
Lega 1 s t e n o g r a p h e r  4 , 2 0 0  
C l e r k - t y p i s t  3 , 3 0 0  
S u p p l i e s ,  t r a v e l  expense ,  e t c .  20 000 

( two  a d d i t i o n a l  board  members) 24 000 
Tota 1 8 m m  

I t  might  be p o s s i b l e  i n i t i a l l y  f o r  a  f u l l - t i m e  b o a r d  t o  use  
t h e  s t a f f  of t h e  Adul t  P a r o l e  D i v i s i o n  f o r  c l e r i c a l  work, a n d  t h u s  
r e d u c e  t h e  a n n u a l  c o s t  $7 ,000  t o  $8,000. 

D i a g n o s t i c  C e n t e r .  I f  Co lo rado  a d o p t e d  t h e  f e d e r a l  s e n t e n c i n g  
program, a p r o f e s s i o n a l l y  s t a f f e d  d i a g n o s t i c  f a c i l i t y  would be needed 
f o r  o f f e n d e r s  who might  be r e f e r r e d  by t h e  c o u r t s  f o r  d i a g n o s i s  and  
e v a l u a t i o n .  A t  l e a s t  1 , 2 0 0  o f f e n d e r s  a r e  s e n t e n c e d  e a c h  y e a r  t o  t h e  
r e f o r m a t o r y  a n d  p e n i t e n t i a r y .  ( 1 n  a d d i t i o n ,  t h e r e  a r e  a  l a r g e  number 
p l a c e d  on p r o b a t i o n ,  many of whom might  be committed by t h e  c o u r t s  
f o r  e v a l u a t i o n ,  s h o u l d  such a  f a c i l i t y  a n d  s e r v i c e  be a v a i l a b l e . )  
Even i f  o n l y  1 0  per  c e n t  of t h e  committed o f f e n d e r s  ( p l u s  t h e  same 
p r o p o r t i o n  of p o t e n t i a l  ~ r o b a t i o n e r s )  were r e f e r r e d  f o r  e v a l u a t i o n ,  
a t  l e a s t  180  t o  200 v i o l a t o r s  would be i n v u i v e u ,  a n d  i t  i s  l i k e l y  
t h a t  t h i s  e s t i m a t e  i s  low, Even on t h e  b a s i s  of t h r e e  o r  f o u r  
commitments pe r  week, a f a c i l i t y  f o r  35 t o  5 0  inmates  would b e  needed 
i f  most of them were t o  be kept  f o r  o b s e r v a t i o n  a n d  e v a l u a t i o n  f o r  
t h e  f u l l  90 days  p rov ided  i n  t h e  f e d e r a l  sys tem.  



I t  i s  v e r y  d i f f i c u l t  t o  p r e s e n t  even  a  f a i r l y  a d e q u a t e  
e s t i m a t e  of c o n s t r u c t i o n  a n d  o p e r a t i o n  c o s t s  f o r  such  a f a c i l i t y  a n d  
program. Many p o l i c y  q u e s t i o n s  a r e  i n v o l v e d  s u c h  a s ,  b u t  n o t  l i m i t e d  
t o ,  t h e  f o l l o w i n g :  

1 )  S h o u l d  t h e  d i a g n o s t i c  f a c i l i t y  be  l o c a t e d  n e a r  t h e  
p e n i t e n t i a r y ?  

2) S h o u l d  t h e  p e n i t e n t i a r y  be  r e s p o n s i b l e  f o r  o v e r -
a l l  a d m i n i s t r a t i o n  a n d  c o r r e c t i o n a l  s e r v i c e s ?  

3 )  S h o u l d  t h e  r e f o r m a t o r y  a n d  p e n i t e n t i a r y  be  p e r m i t t e d  
t o  s e n d  o f f e n d e r s  a l r e a d y  i n c a r c e r a t e d  t o  t h e  c e n t e r  f o r  e v a l u a t i o n  
a n d  s t u d y  upon a p p r o v a l  of t h e  d i r e c t o r  of i n s t i t u t i o n s ,  o r  s h o u l d  
t h e  f a c i l i t y  be l i m i t e d  t o  c o u r t  r e f e r r a l s ?  

4 )  S h o u l d  t h e  c e n t e r  be o p e r a t e d  i n  c o n j u n c t i o n  w i t h  a  
f a c i l i t y  f o r  t h e  c r i m i n a l l y  i n s a n e ?  

I f  t h e  a n s w e r s  t o  t h e  f i r s t  two q u e s t i o n s  a r e  i n  t h e  a f f i r m a t i v e ,  
t h e  c o s t s  would be  c o n s i d e r a b l y  l e s s ,  b e c a u s e  i t  would be e x t r e m e l y  
e x p e n s i v e  t o  s t a f f  a  s m a l l  f a c i l i t y  w i t h  a  s u f f i c i e n t  number of 
c o r r e c t i o n a l  o f f i c e r s  i n  a d d i t i o n  t o  p r o f e s s i o n a l ,  c l e r i c a l ,  and  
m a i n t e n a n c e  p e r s o n n e l ,  P r o f e s s i o n a l  s t a f f  i s  v e r y  e x p e n s i v e  a n d  
e x t r e m e l y  d i f f i c u l t  t o  r e c r u i t ;  t h u s ,  i t  would a p p e a r  more f e a s i b l e  
t o  s h a r e  p r o f e s s i o n a l  p e r s o n n e l ,  i n s o f a r  a s  p o s s i b l e .  T h i s  c o u l d  be 
a c c o m p l i s h e d  by h a v i n g  s u c h  a  d i a g n o s t i c  c e n t e r  a t t a c h e d  e i t h e r  t o  t h e  
p e n i t e n t i a r y  o r  t o  a  s p e c i a l  f a c i l i t y  f o r  t h e  c r i m i n a l l y  i n s a n e ,  
a l t h o u g h  s e p a r a t e d  from i t .  

I f  t h e  r e f o r m a t o r y  a n d  p e n i t e n t i a r y  a r e  a l l o w e d  t o  send  
i n m a t e s  t o  t h e  d i a g n o s t i c  f a c i l i t y  f o r  e v a l u a t i o n  a n d  s t u d y ,  i t  would 
more t h a n  l i k e l y  i n c r e a s e  t h e  s i z e  f a c i l i t y  needed  a n d  p e r h a p s  t h e  
number of p r o f e s s i o n a l  s t a f f  members. On t h e  o t h e r  hand ,  i t  migh t  be 
q u i t e  s h o r t s i g h t e d  t o  have such  a  f a c i l i t y  and n o t  t o  use  i t  a s  needed 
a s  a n  ' a d j u n c t  t o  t h e  i n s t i t u t i o n a l  r e h a b i l i t a t i o n  program. 

From t h e  few examples  c i t e d  above  i t  c a n  be  s e e n  t h a t  a 
change i n  s e n t e n c i n g  i n v o l v e s  much more t h a n  s t a t u t o r y  r e v i s i o n  
o r  p o l i c y  d e c i s i o n s  which r e l a t e  o n l y  t o  s e n t e n c i n g .  These  b r o a d e r  
i m p l i c a t i o n s  s h o u l d  be c o n s i d e r e d :  1 )  i n  o r d e r  t o  d e c i d e  whe the r  C o l o r a d o  
s h o u l d  f o l l o w  t h e  f e d e r a l  s y s t e m ;  2 )  i n  o r d e r  t o  p r e s e n t  t h e  G e n e r a l  
Assembly w i t h  a comprehens ive  p i c t u r e  of t h e  f a c t o r s  a n d  c o s t s  i n v o l v e d  
i n  a d o p t i n g  such  a n  a p p r o a c h ;  a n d  3 )  i n  o r d e r  t o  a v o i d  p o t e n t i a l  ' 

d i f f i c u l t i e s  t h r o u g h  c a r e f u l  p l a n n i n g .  

C o s t  e s t i m a t e s ,  a s  i n d i c a t e d  a b o v e ,  a r e  a l m o s t  i m p o s s i b l e  
t o  make w i t h o u t  b a s i c  p o l i c y  d e c i s i o n s ;  however ,  c o n s t r u c t i o n  migh t  
c o s t  a t  l e a s t  6500 ,000 ,  depend ing  on whe the r  i n m a t e  l a b o r  i s  used .  
I t  would c o s t  a p p r o x i m a t e l y  $26 ,000  a n n u a l l y  t o  employ. a p s y c h i a t r i c  
team ( p y c h i a t r i s t , c l i n i c a l  p s y c h o l o g i s t ,  and  p s y c h i a t r i c  s o c i a l  
w o r k e r 7  b a s e d  on p r e s e n t  c i v i l  s e r v i c e  s a l a r y  l e v e l s ,  I t  i s  d o u b t f u l  
whe the r  one team would be  a d e q u a t e ,  b u t  t h e  number of a d d i t i o n a l  
p r o f e s s i o n a l  employees  needed  would depend on w h e t h e r  p r o f e s s i o n a l  
s t a f f  i s  t o  b e  s h a r e d  a n d  what  t h e  f u n c t i o n  of t h e  d i a g n o s t i c  
c e n t e r  would i n c l u d e .  



A d d i t i o n a l  I n s t i t u t i o n a l  S t a f f .  Under two of t h e  t h r e e  
s e n t e n c i n g  a p p r o a c h e s  ( e x c l u d i n g  t h e  Model P e n a l  c o d e ) ,  i t  i s  l i k e l y  
t h a t  a d d i t i o n a l  p r o f e s s i o n a l  s t a f f  would be  r e q u i r e d  a t  t h e  p e n i t e n t i a r y  
a n d  r e f o r m a t o r y  w i t h i n  a s h o r t  p e r i o d  of t i m e ,  i f  n o t  i n i t i a l l y .  
These  p r o f e s s i o n a l  employees  ( p s y c h o l o g i s t s ,  c o u n s e l o r s ,  s o c i a l  
w o r k e r s )  would b e  n e c e s s a r y ,  i f  t h e  e x p e i i e n c e  of o t h e r  s t a t e s  
i s  i n d i c a t i v e  isco cons in, f o r  e x a m p l e ) ,  t o -  p r o v i d e  t h e  full-timeparole 
b o a r d  w i t h  i n f o r m a t i o n ,  a n a l y s e s ,  a n d  e v a l u a t i o n s  which i t  would 
r e q u i r e  a s  r e f e r e n c e  m a t e r i a l  i n  r e v i e w i n g  c a s e s  a n d  making p a r o l e  
d e t e r m i n a t i o n .  

Again  it i s  d i f f i c u l t  t o  make a n  a c c u r a t e  c o s t  e s t i m a t e ,  
b u t  s u c h  a d d i t i o n a l  p e r s o n n e l  t o  t h e  two i n s t i t u t i o n s  w h e t h e r  employed 
by t h e  i n s t i t u t i o n  o r  t h e  A d u l t  R a r o l e  D i v i s i o n  c o u l d  e a s i l y  c o s t  
f rom $50 ,000  t o  $100 ,000  p e r  y e a r .  

-Summary, The c o s t  e s t i m a t e s  a n d  r e l a t e d  m a t e r i a l  p r e s e n t e d  
i n  t h i s  s e c t i o n  i n d i c a t e  some p o s g i b l e  i m p a c t s  of s e n t e n c i n g  c h a n g e s  upon 
i n s t i t u t i o n a l  f a c i l i t i e s ,  s t a f f s ,  a n d  programs.  T h e s e  a r e  n o t  a l l  t h e  
f a c t o r s  a n d  c o s t s  i n v o l v e d ,  n o r  a r e  t h e  c o s t  e s t i m a t e s  t o  be  c o n s i d e r e d  
a c c u r a t e ;  and  f u r t h e r  s t u d y  i s  needed .  

B r o a d e r  I m p l i c a k i o n s  of S e n t e n c i n g  Changes  

J u d i c i a l  F u n c t i o n s .  Under t h e  f i r s t  two s u g g e s t e d  
a p p r o a c h e s  t o  s e n t e n c i n q ,  j u d i c i a l  d i s c r e t i o n  would b e  l i m i t e d .  I n

- ?  -
t h e  f i r s t  p r o p o s a l ,  j u d g e s  would h a v e  t h e  r e s p o n s i b i l i t y  o n l y  t o  
d e t e r m i n e  g u i l t ,  s e n t e n c e  would be a c c o r d i n g  t o  s t a t u t e  ( a l t h o u g h  a s  
a n  a l t e r n a t i v e  i t  i s  s u g g e s t e d  t h a t  t h e r e  m i g h t  b e  a j u d i c i a l l y  
imposed minimum n o t  t o  e x c e e d  o n e - t h i r d  of t h e  maximum). I f  c h a n g e s  
i n  s e n t e n c i n g  f o l l o w e d  t h e  f e d e r a l  s y s t e m ,  j u d g e s  would. h a v e  more 
a s s i s t a n c e  a n d  o p t i o n s  i n  t h e  d i s p o s i t i o n  of o f f e n d e r s ,  b u t  t h e y  would 
a l s o  be  s u b j e c t  t o  c e r t a i n  l i m i t a t i o n s  w i t h  r e s p e c t  t o  t h e  i m p o s i t i o n  
of a minimum s e n t e n c e .  The method of s e n t e n c i n g  embodied i n  t h e  Model 
P e n a l  Code would l e a v e  t h e  j udge  c o n s i d e r a b l e  l a t i t u d e ,  b u t  n o t  a s  
much a s  a t  p r e s e n t ,  b e c a u s e  s t a t u t o r y  maxima a n d  minima would n o t  
o n l y  be d e t e r m i n e d  by t h e  t y p e  of c r i m e  b u t  a l s o  by  t h e  s e v e r i t y  of 
t h e  o f f e n s e .  F u r t h e r ,  t h e  c o u r t  c o u l d  n o t  impose  a  minimum t h a t  
i s  more t h a n  one -ha l f  t h e  maximum. 

A comprehens ive  s u r v e y  of t h e  a t t i t u d e s  of d i s t r i c t  j u d g e s  
t owards  s e n t e n c i n g  a n d  p o s s i b l e  c h a n g e s  was made by t h e  L e g i s l a t i v e  
C o u n c i l  A d m i n i s t r a t i o n  of J u s t i c e  Commit tee ,  which  d i s c u s s e d  t h i s  
t o p i c  a t  i t s  r e g i o n a l  m e e t i n g s .  I n  i t s  r e p o r t  t o  t h e  G e n e r a l  
Assembly,  t h e  A d m i n i s t r a t i o n  of J u s t i c e  Commit tee  summarized t h e  
s e n t e n c i n g  d i s c u s s i o n s  a t  t h e  r e g i o n a l  m e e t i n g s  a s  f o l l o w s : 2 1  

T w o - t h i r d s  of t h e  27 d i s t r i c t  j u d g e s  w i t h  
whom s e n t e n c i n g  was d i s c u s s e d  a t  t h e  com-
m i t t e e ' s  r e g i o n a l  m e e t i n g s  f a v o r e d  a  change  
i n  t h e  method of s e n t e n c i n g .  The o t h e r  n i n e  

21. 	 J u d i c i a l  A d m i n i s t r a t i o n  i n  C o l o r a d o ,  R e s e a r c h  P u b l i c a t i o n  no. 49, 

C o l o r a d o  L e g i s l a t i v e  C o u n c i l ,  1 9 6 0 ,  p. 139. 




j u d g e s  a d v o c a t e d  r e t e n t i o n  of t h e  p r e s e n t  
j u d i c i a l  s e n t e n c i n g  a u t h o r i t y .  Most of t h e  j u d g e s  
f a v o r i n g  change  f e l t  t h a t  t h e  C a l i f o r n i a  
sys t em h a d  merit  a n d  recommended t h a t  t h e  
maximum a n d  minimum s e n t e n c e s  be se t  by s t a t u t e ,  
w i t h  t h e  c o u r t s '  f u n c t i o n  c o n f i n e d  t o  a 
d e t e r m i n a t i o n  of g u i l t ,  One d i s t r i c t  
j u d g e  a d v o c a t e d  one day  t o  l i f e  s e n t e n c e s  i n  
a l l  f e l o n i e s ,  w i t h  t h e  p a r o l e  b o a r d  t o  
d e t e r m i n e  r e l e a s e  w i t h i n  t h i s  r a n g e .  A n o t h e r  
d i s t r i c t  j u d g e  f e l t  t h a t  t h e  p a r o l e  b o a r d  
s h o u l d  be  g i v e n  t h e  d i s c r e t i o n a r y  a u t h o r i t y  
t o  d e t e r m i n e  r e l e a s e  a t  a n y  t i m e  a f t e r  s i x  
months  had  b e e n  s e r v e d .  These  j u d g e s  were 
unanimous i n  t h e  o p i n i o n  t h a t  a q u a l i f i e d  
f u l l - t i m e  p a r o l e  b o a r d  would b e  n e c e s s a r y  t o  
make s u c h  a  change  i n  s e n t e n c i n g  p r o c e d u r e s  
s u c c e s s f u l .  F i x e d  s t a t u t o r y  s e n t e n c e s  were  
f a v o r e d  r a t h e r  t h a n  open-ended s e n t e n c e s  t o  
l i m i t  t h e  e f f e c t  of a r b i t r a r y  p a r o l e  b o a r d  
a c t i o n ,  which  m i g h t  r e s u l t  i n  i n c a r c e r a t i o n  
of u n j u s t  l e n g t h .  

S e v e r a l  r e a s o n s  were  g i v e n  by t h e  d i s t r i c t  
j u d g e s  i n  f a v o r  of a d o p t i n g  a  s y s t e m  of s t a t u t o r y  
s e n t e n c i n g .  Some j u d g e s  s a i d  t h a t  i t  i s  n o t  
p o s s i b l e  t o  d e t e r m i n e  a t  t h e  time s e n t e n c e  i s  
imposed  what  t h e  o f f e n d e r ' s  p o s s i b i l i t y  f o r  
r e h a b i l i t a t i o n  m i g h t  b e  f i v e  t o  1 0  y e a r s  i n  t h e  
f u t u r e .  I t  was p o i n t e d  o u t  t h a t  l e g a l  t r a i n i n g  
d o e s  n o t  g i v e  j u d g e s  s p e c i a l  competence  t o  
d e t e r m i n e  what  t o  do  w i t h  a  man a f t e r  h e  h a s  b e e n  
f o u n d  g u i l t y .  Even r e c o g n i z i n g  d i f f e r e n c e s  be tween  
i n d i v i d u a l  ca . s e s ,  s e v e r a l  j u d g e s  f e l t  t h a t  
t h e r e  was i n e q u a l i t y  i n  t h e  i m p o s i t i o n  of 
s e n t e n c e s  a n d  t h a t  t h e  p r o p o s e d  change  would 
p r o v i d e  more o p p o r t u n i t y  f o r  r e l e a s e  on t h e  
b a s i s  of a n  o f f e n d e r ' s  p r o s p e c t s  f o r  a  
s u c c e s s f u l  r e t u r n  t o  s o c i e t y .  

The j u d g e s  who opposed  a  change  i n  t h e  method 
of s e n t e n c i n g  p o i n t e d  o u t  t h a t  t h e  s e n t e n c i n g  
judge  i s  much more a c q u a i n t e d  w i t h  t h e  c a s e  
a n d  t h e  o f f e n d e r  t h a n  a n y  b o a r d  would b e  a f t e r  
r e v i e w i n g  t h e  r e c o r d  a n d  i n t e r v i e w i n g  t h e  
o f f e n d e r  months  o r  y e a r s  a f t e r  t h e  c r i m e  had  
been  commit ted .  I n  i m p o s i n g  s e n t e n c e ,  t h e s e  
j u d g e s  s a i d  t h e y  t o o k  i n t o  c o n s i d e r a t i o n  t h e  
c r i m e  a n d  e x t e n u a t i n g  c i r c u m s t a n c e s  a s  w e l l  a s  
t h e  i n f o r m a t i o n  d e v e l o p e d  t h r o u g h  t h e  p r e -
s e n t e n c e  i n v e s t i g a t i o n .  



A t t o r n e y s  and o t h e r  j u d g e s  w i t h  whom t h e  com-
mittee d i s c u s s e d  s e n t e n c i n g  a t  t h e  r e g i o n a l  
m e e t i n g s  were a l s o  d i v i d e d  two t o  one on  t h i s  
q u e s t i o n :  t h e  r e a s o n s  advanced f o r  b o t h  p o s i t i o n s  
were 	v e r y  s i m i l a r  t o  t h o s e  of t h e  d i s t r i c t  j u d g e s .  

Law Enforcement  O f f i c i a l s .  A change i n  s e n t e n c i n g  which 
--------I--


would l i m i t  t h e  c o u r t s 1  d i s c r e t i o n  might  be looked upon by law 
enfo rcement  o f f i c e r s ,  e s p e c i a l l y  d i s t r i c t  a t t o r n e y s ,  a s  hampering 
t h e i r  e f f o r t s  because ,  w i t h  f i x e d  maxima and minima, e l i m i n a t i o n  of  
good t i m e ,  and t h e  p lacement  of p r i s o n  r e l e a s e  d e t e r m i n a t i o n  i n  t h e  
p a r o l e  boa rd ,  t h e r e  i s  no way i n  which a l i g h t e r  s e n t e n c e  c a n  be 
g u a r a n t e e d  t o  a n  o f f e n d e r  f o r  c o o p e r a t i o n .  The b e s t  t h a t  c o u l d  be 
promised i s  t h a t  a r e p o r t  on t h e  o f f e n d e r ' s  c o o p e r a t i o n  would be 
i n c l u d e d  i n  t n e  m a t e r i a l  r ev iewed  by t h e  p a r o l e  boa rd  and a  
recommendation made f o r  a s n o r t  minimum s e n t e n c e  b e f o r e  p a r o l e  
e l i g i b i l i t y .  

That  t h e  p o s s i b i l i t y  of such  o p p o s i t i o n  t o  a change i n  
s e n t e n c i n g  by law e n f o r c e m e n t  o f f i c i a l s  i s  n o t  f a r f e t c h e d  i s  
d e m o n s t r a t e d  by what  happened i n  t h e  s t a t e  of Washington when t h e  
s t a t u t o r y  s e n t e n c i n g  sys tem was a d o p t e d  i n . 1 9 3 4 .  For  s e v e r a l  y e a r s  
d i s t r i c t  a t t o r n e y s  and s h e r i f f s  opposed t h e  sys tem and t h e  p a r o l e  
board .  The c r u x  of  t h e  o p p o s i t i o n  can  be found i n  two q u e s t i o n s  
r a i s e d  by t h e  Washington S t a t e  A s s o c i a t i o n  of  P r o s e c u t i n g  A t t o r n e y s  
i n  a meet ing  w i t h  t h e  s t a t e  p a r o l e  board .  "Why do t h e  s e n t e n c e s  
you s e t  v a r y  s o  much from what we rqsommended?" "Why d o e s n ' t  t h e  
Board back o u r  d e a l s  w i t h  i n m a t e s ? "  A f t e r  numerous c o n f e r e n c e s  and 
y e a r s  of e x p e r i e n c e  working  w i t h  t h e  new s e n t e n c i n g  sys tem,  i t  became 
g e n e r a l l y  a c c e p t e d  by law e n f o r c e m e n t  o f f i c e r s  and p r o s e c u t i n g  
a t t o r n e y s ,  many of whom d e c i d e d  t h a t  t h e  board  knew more a b o u t  t h e  
o f f e n d e r s  t h a n  t h e y  d i d  and a l s o  a sked  how t h e y  c o u l d  a s s i s t  t h e  
board  by p r e p a r j ~ g  b e t t e r  s t a t e m e n t s  of t h e  c r imes  a n d  t h e i r  
i n v e s t i g a t i o n s .  

The f o r e g o i n g  comments a r e  n o t  i n t e n d e d  a s  c r i t i c i s m  of 
p r o s e c u t i n g  a t t o r n e y s  o r  law e n f o r c e m e n t  o f f i c e r s .  R a t h e r ,  i t s  
purpose  i s  t o  show t h e  need f o r  c o o p e r a t i o n  and t h e  p rob lems  which 
can  r e s u l t  from t h e  l a c k  of  communicat ion.  I t  i s  u n d e r s t a n d a b l e  t h a t  
law e n f o r c e m e n t  o f f i c i a l s  might  become u p s e t  i f  t h e y  f e e l  t h a t  t h e i r  
e f f o r t s  a r e  b e i n g  hampered because  of r e s t r i c t i o n s  p l a c e d  upon them 
t h r o u g h  t h e  a d o p t i o n  of a s e n t e n c i n g  sys tem which ,  u n l e s s  e x p l a i n e d ,  
i s  p e r c e i v e d  a s  a  means of r a p i d l y  r e t u r n i n g  d a n g e r o u s  o f f e n d e r s  t o  
s o c i e t y .  

Changes i n  S o c i e t y ' s  Approach t o  Crime. The f i r s t  two 
s e n t e n c i n g  a l t e r n a t i v e s  would g i v e  more l e g a l  s a n c t i o n  t o  t h e  c u r r e n t  
t r e n d  i n  t h e  h a n d l i n g  of c r i m i n a l s  away f rom r e t r i b u t i o n ,  punishment ,  
and d e t e r r e n c e  and toward  emphas i s  on s o c i e t y ' s  p r o t e c t i o n  and 
r e h a b i l i t a t i o n  e f f o r t s .  On t h e  s u r f a c e  t h i s  may a p p e a r  a s  a  "ge t  
s o f t "  approach .  Those who s u p p o r t  t h i s  s h i f t  i n  emphas i s  a r g u e  t h a t  

22. 	 Law and Contemporary Problems,  " S e n t e n c i n g  by an A d m i n i s t r a t i v e  
Board." Vol.  XXIII, N';;. 3.  Norman S. Hayner ,  Duke U n i v e r s i t y  School  
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23. 	 I b i d .  



t h e  c o n t r a r y  i s  t r u e  because:  1) Release of an  o f f e n d e r  a t  t h e  time 
he a p p e a r s  t o  be b e s t  a b l e  t o  r e t u r n  t o  s o c i e t y  s u c c e s s f u l l y  p r o t e c t s  
s o c i e t y  f a r  more t h a n  i f  t h e  i s  r e l e a s e d  a f t e r  s e r v i n g  t h e  r e q u i r e d  
amount of t ime,  r e g a r d l e s s  of h i s  c h a n c e s  t o  be a good c i t i z e n .  
2 )  P a r o l e  s u p e r v i s i o n  p r o t e c t s  s o c i e t y  and h e l p s  t h e  o f f e n d e r  t o  keep 
from b a c k s l i d i n g ;  r e l e a s e  w i t h o u t  s u p e r v i s i o n  i s  f a r  more dangerous .  
3 )  I f  an  o f f e n d e r  h a s  a n  i n c e n t i v e ,  he i s  more l i k e l y  t o  t r y  t o  f a c e  
r e a l i t y  and t h e  r e a l  c a u s e s  ~ f  h i s  problems;  such i n c e n t i v e  i s  p rov ided  
i f  a n  o f f e n d e r  knows t h e  time of h i s  r e l e a s e  depends  t o  a  g r e a t  
e x t e n t  upon h i m s e l f .  There i s  l i t t l e  m o t i v a t i o n  i f  he knows he ha5 t o  
s e r v e  a  c e r t a i n  l e n g t h  of t ime anyway. 4 )  Focus ing  more a t t e n t i o n  
on t h e  o f f e n d e r  r a t h e r  t h a n  c o n c e n t r a t i n g  on t h e  cr ime committed makes 
i t  p o s s i b l e  t o  r e l e a s e  o f f e n d e r s  a t  t h e  t ime t h e y  a r e  c o n s i d e r e d  
r e a d y  t o  be r e t u r n e d  t o  s o c i e t y  and t o  h o l d  dangerous  o f f e n d e r s  a s  
long a s  t h e  law w i l l  a l l o w .  

The problem, t h e r e f o r e ,  i s  n o t  one o n l y  of e q u a l i z i n g  
s e n t e n c e s  f o r  l i k e  c r i m e s  ( a l t h o u g h  d i s p a r i t y  h a s  been demons t ra ted  
by p e n i t e n t i a r y  s t a t i s t i c s )  b u t  a l s o  t o  p r o v i d e  a  s e n t e n c e  t a i l o r e d  
t o  a  p a r t i c u l a r  o f f e n d e r  t o  t h e  e x t e n t  t h a t  th rough  h i s  own e f f o r t s  
( w i t h  a s s i s t a n c e )  he can  be r e l e a s e d  sooner  i f  it i s  d e t e r m i n e d  t o  be 
s a f e  t o  do so  and can  be h e l d  f o r  t h e  maximum p e r i o d  i f  i t  i s  i n  
s o c i e t y ' s  b e s t  i n t e r e s t .  

Both t h e  Ca l i fo rn ia -Wiscons in -Wash ing ton  method of 
s e n t e n c i n g  and t h e  f e d e r a l  sys tem a r e  i n  l i n e  w i t h  t h i s  approach.  
E q u a l i z a t i o n  of s e n t e n c e s  f o r  l i k e  c r i m e s  i s  r e c o g n i z e d  by i m p o s i t i o n  
of s t a t u t o r y  maxima and by e i t h e r  s t a t u t o r y  minima o r  l i m i t a t i o n s  
on t h e  l e n g t h  of minimum s e n t e n c e  which may be j u d i c i a l l y  imposed. 
h he c ,our t  may r e q u e s t  d i a g n o s t i c  a s s i s t a n c e  under t h e  f e d e r a l  system 

i n  c o n s i d e r i n g  c a r e f u l l y  what  i s  b e s t  f o r  t h e  o f f e n d e r  and f o r  s o c i e t y . )  
Wi th in  t h e s e  s e n t e n c e  l i m i t a t i o n s ,  t h e r e  i s  no a u t o m a t i c  fo rmula  t o  
g u a r a n t e e  t h e  d a t e  of r e l e a s e ,  i t  i s  dependen t  upon t h e  o f f e n d e r  and a n  
e v a l u a t i o n  of h i s  c h a n c e s  of becoming a u s e f u l  c i t i z e n .  

The same remarks  a p p l y ,  b u t  t o  a l esse r  e x t e n t ,  w i t h  
r e s p e c t  t o  t h e  method of s e n t e n c i n g  embodied i n  t h e  Model P e n a l  Code, 
because t h e  Model Pena l  Code p l a c e s  much more emphas i s  on t h e  
s e v e r i t y  of t h e  cr ime i n  e s t a b l i s h i n g  maximum and minimum s e n t e n c e s ,  
p r o v i d e s  f o r  good t ime a l l o w a n c e s ,  and a l l o w s  t h e  c o u r t  t o  s e t  bo th  a 
minimum and a maximum s e n t e n c e ,  a l t h o u g h  t h e  minimum c a n n o t  exceed 
one-ha l f  t h e  maximum. 

Complexi ty  of Problem 

The s u b j e c t  of s e n t e n c i n g  i s  an  e x t r e m e l y  complex one ,  
e x p e c i a l l y  when c o n s i d e r e d  w i t h i n  t h e  c o n t e x t  of t h e  t o t a l  c o r r e c t i o n a l  
p r o c e s s .  Consequen t ly ,  t h e  f o l l o w i n g  q u e s t i o n s  shou ld  be c o n s i d e r e d  
i n  r e a c h i n g  a d e c i s i o n  on changes  i n  p r e s e n t  s e n t e n c i n g  p r o c e d u r e s :  

1) What should  be t h e  b a s i c  approach  t o  s e n t e n c i n g ?  

Assuming t h a t  p r o t e c t i o n  of s o c i e t y  i s  t h e  major o b j e c t i v e ,  how may 

t h i s  b e s t  be a c h i e v e d ?  Should  t h e  u n d e r l y i n g  p h i l o s o p h y  ( i n  a d d i t i o n  

t.0 s o c i e t y ' s  p r o t e c t i o n )  be r e h a b i l i t a t i o n ,  punishment ,  o r  r e t r i b u t i o n ?  



How can t h e s e  d i f f e r e n t  a p p r o a c h e s  t o  s e n t e n c i n g  be r e c o n c i l e d ?  Does 
s e n t e n c i n g  s e r v e  a s  a d e t e r r e n t ?  I f  s o ,  t o  what e x t e n t ,  and should  
t h i s  be a prime c o n s i d e r a t i o n ?  

2) What should  be t h e  e x t e n t  of j u d i c i a l  a u t h o r i t y  i n  
s e t t i n g  s e n t e n c e s ?  Should c o u r t s  be l i m i t e d  t o  a  f i n d i n g  of g u i l t ?  
Should s e n t e n c e s  be s e t  by s t a t u t e ?  I f  so ,  should  t h i s  a p p l y  t o  bo th  
maxima and minima, o r  j u s t  one end of t h e  s e n t e n c e  (which o n e ) ?  
Should it be p o s s i b l e  t o  r e l e a s e  a n  o f f e n d e r  b e f o r e  comple t ion  of , h i s  
minimum; on what b a s i s  and under what c i r c u m s t a n c e s ?  I f  c o n t i n u a t i o n  
of j u d i c i a l  s e n t e n c i n g  a u t h o r i t y  ( a t  l e a s t  t o  a  l i m i t e d  e x t e n t )  i s  
d e s i r a b l e ,  what would be a s a t i s f a c t o r y  combina t ion  of j u d i c i a l  and 
board s e n t e n c i n g  a u t h o r i t y ,  n o t  o n l y  w i t h  r e s p e c t  t o  t h e  r o l e  of e a c h ,  
b u t  a l s o  i n  r e l a t i o n s h i p  t o  t h e  b a s i c  approach  t o  s e n t e n c i n g ?  
Are t h e  o f f e n d e r 1  s r i g h t s  s a f e g u a r d e d  under t h e  methods of s e n t e n c i n g  
be ing  c o n s i d e r e d ?  

3 )  I f  g r e a t e r  r e s p o n s i b i l i t y  i s  g i v e n  t o  t h e  p a r o l e  board ,  
what shou ld  be t h e  c o m p o s i t i o n  of t h e  board (number, q u a l i f i c a t i o n s ,  
method of appo in tment ,  c i v i l  s e r v i c e ) ,  and should  i t  s e r v e  on a f u l l -
t ime b a s i s ?  

4 )  What shou ld  be t h e  r e l a t i o n s h i p  between t h e  board  and 
t h e  i n s t i t u t i o n s  ( a s  t o  scope of a u t h o r i t y ,  d i v i s i o n  of r e s p o n s i b i l i -
t i e s ,  s u p e r v i s i o n ) ?  S p e c i f i c a l l y ,  shou ld  t h e  board p l a y  any r o l e  
o r  have any r e s p o n s i b i l i t y  i n  i n i t i a l  c l a s s i f i c a t i o n ,  a s s i g n m e n t ,  
p lacement ,  and t r a n s f e r  of o f f e n d e r s ?  I f  s o ,  t o  what e x t e n t ?  

5 )  To what e x t e n t  shou ld  p r e s e n t  i n s t i t u t i o n a l  programs 
be augmen,ted o r  changed i f  t h e  method of s e n t e n c i n g  i s  changed? What 
do t h e  i n s t i t u t i o n s  now have i n  t h e  way of p r o f e s s i o n a l  p e r s o n n e l  and 
r e h a b i l i t a t i o n  programs? What i s  needed and how f a r  r e a c h i n g  should  
changes  be?  What shou ld  be done i f  no changes  a r e  c o n t e m p l a t e d  i n  
i n s t i t u t i o n a l  programs? . 

6) Are t h e  p r e s e n t  s t a t u t o r y  p e n a l t i e s  f o r  c r i m e s  s a t i s -  
f a c t o r y ?  I f  n o t ,  which o n e s  shou ld  be changed? How s h o u l d  s t a t u t o r y  
good t ime p r o v i s i o n s  be hand led?  What p r o v i s i o n  shou ld  be made f o r  
of f e n d e r s  a l r e a d y  committed? 



LICENSING AND REGULATION OF B A I L  BONDSMEN 

T h e r e  a r e  no p r o v i s i o n s  i n  t h e  C o l o r a d o  s t a t u t e s  r e g u l a t i n g  
b a i l  bondsmen o r  p r e s c r i b i n g  t h e  t e r m s  and c o n d i t i o n s  f o r  t h e  i s s u a n c e  
of b a i l  bonds .  Members of  t h e  j u d i c i a r y ,  t h e  b a r ,  and t h e  p r e s s ,  a s  
w e l l  a s  t h e  g e n e r a l  p u b l i c ,  have -  been  c o n c e r n e d  o v e r  t h i s  l a c k  of 
r e g u l a t i o n ,  p r i m a r i l y  b e c a u s e  of  happen ings  i n  t h e  Denver  m e t r o p o l i t a n  
a r e a  i n  r e c e n t  months .  

A l though  t h e r e  i s  p r e s e n t l y  more g e n e r a l  c o n c e r n ,  the l a c k  
of r e g u l a t i o n  and c o n t r o l  o f  b a i l  bondsmen h a s  been  r e c o g n i z e d  a s  a 
s e r i o u s  problem by j u d g e s  and a t t o r n e y s  f o r  a number of  y e a r s .  A t  
t h e  March 18, 1960 ,  Denver  r e g i o n a l  m e e t i n g  of t h e  L e g i s l a t i v e  C o u n c i l  
A d m i n i s t r a t i o n  of  J u s t i c e  Commit tee ,  t h e  f o l l o w i n g  a l l e g a t i o n s  were  
made a b o u t  b a i l  bondsmen: 

t o  t e r m i n a t e  bond a f t e r  t h e  f e e  h a s  been  p a i d  on  t h e  g r o u n d s  t h a t  t h e  

1) Many e x - c o n v i c t s  a r e  i n  t h e  b a i l  bond b u s i n e s s .  

2 )  F e e s  c h a r g e d  by many b a i l  bondsmen a r e  e x o r b i t a n t .  

3) I t  i s  n o t  uncommon f o r  a bondsman t o  r e q u e s t  t h e  c o u r t  

a l l e g e d  v i o l a t o r  was a p o o r  r i s k ,  e v e n  though  t h i s  i s  n o t  t h e  c a s e .  

4 )  T h e r e  i s  no way t o  p r o h i b i t  p o s s i b l e ' a g r e e m e n t s  be tween  
b a i l  bondsmen and a t t o r n e y s .  

R e q u l a t o r y  L e g i s l a t i o n  i n  S e l e c t e d  S t a t e s  

The s t a t u t o r y  r e g u l a t i o n  of  b a i l  bondsmen was s u r v e y e d  i n  
s e v e n  s t a t e s  known t o  have s u c h  l e g i s l a t i o n  a s  a g u i d e  t o  p o s s i b l e  
l e g i s l a t i v e  a c t i o n  i n  C o l o r a d o .  T h e s e  s t a t e s  i n c l u d e d :  A r i z o n a ,  
C o n n e c t i c u t ,  F l o r i d a ,  I n d i a n a ,  M a s s a c h u s e t t s ,  New Hampshi re ,  and New 
York.  A summary a n a l y s i s  of t h e  b a i l  bondsmen r e g u l a t o r y  l e g i s l a t i o n  
of e a c h  of  t h e s e  s t a t e s  i s  p r e s e n t e d  be low.  

Ar i zona  

Ar i zona  r e q u i r e s  o n l y  t h a t  e a c h  p r o f e s s i o n a l  bondsman ( o t h e r  
t h a n  a s u r e t y  company) b e  r e g i s t e r e d  w i t h  t h e  c l e r k  of  t h e  s u p e r i o r  
c o u r t .  

C o n n e c t i c u t  

T h i s  a c t  r e q u i r e s  t h a t  e a c h  p r o f e s s i o n a l  bondsman b e  l i c e n s e d  
by t h e  s t a t e  and i n c l u d e s  o t h e r  r e g u l a t i o n s .  

Bondsmen L i c e n s e d .  Any p e r s o n  who makes b a i l  i n  f i v e  o r  more 
c r i m i n a l  c a s e s ,  w h e t h e r  f o r  c o m p e n s a t i o n  o r  n o t ,  mus t  be  l i c e n s e d .  

1. 	 J u d i c i a l  l i d m i n i s t r a t i o n  I n  C o l o r a d o ,  C o l o r a d o  L e g i s l a t i v e  C o u n c i l ,  
R e s e a r c h  P u b l i c a t i o n  No. 4 9 ,  December 1960 ,  p .  154. 



L i c e n s i n q  A u t h o r i t y .  The  s t a t e  p o l i c e  commiss ione r  i s  c h a r g e d  
w i t h  t h e  l i c e n s i n g  and r e g u l a t i o n  of p r o f e s s i o n a l  bondsmen. 

Q u a l i f i c a t i o n s .  Each a p p l i c a n t  mus t  make a sworn s t a t e m e n t  
which  c o n t a i n s  t h e  f o l l o w i n g :  

a l i s t  of  a s s e t s  and l i a b i l i t i e s  
a p p l i c a n t ' s  f i n g e r p r i n t s  and p h o t o  
p r o o f  of sound m o r a l  c h a r a c t e r  
p r o o f  of  f i n a n c i a l  r e s p o n s i b i l i t y  
s t a t e m e n t  t h a t  a p p l i c a n t  h a s  n e v e r  b e e n  

c o n v i c t e d  of  a  f e l o n y  

The commiss ione r  may deny  o r  suspend  a l i c e n s e  i f  any  of t h e  
above  a r e  n o t  t r u t h f u l l y  p r o v i d e d .  

L i c e n s e  F e e .  The l i c e n s e  f e e  i s  $100. 

Maximum Bond F e e s .  F i r s t  $100 of bond -- $5 f e e ;  $100 t o  
$5,000 -- f i v e  p e r  c e n t  of bond amount ;  o v e r  $5,000 -- 2' .5  p e r  c e n t  of 
bond amount .  

Annual  R e ~ o r t .  Each bondsman must  s u b m i t  a n  a n n u a l  r e p o r t  
t o  t h e  commission showing:  1) t h e  number of  bonds  h a n d l e d ;  2 )  amount 
of bonds ;  and 3 )  t h e  f e e s  c h a r g e d .  

P e n a l t v .  F o r  v i o l a t i o n  of a n y  of t h e  above  l a w s ,  s e n t e n c e  
may b e  $1,000 f i n e  and/or  two y e a r s  i n  j a i l .  

F l o r i d a  

F l o r i d a ' s  l e g i s l a t i o n  i s  q u i t e  d e t a i l e d  and  c o m p r e h e n s i v e  
and a l s o  c o v e r s  r u n n e r s  (who a r e  l e g  men f o r  p r o f e s s i o n a l  bondsmen) .  

Bondsmen L i c e n s e d .  The s t a t e  l i c e n s e s  s u r e t i e s ,  b a i l  
bondsmen, and r u n n e r s .  

L i c e n s i n q  A u t h o r i t y .  The s t a t e  t r e a s u r e r  i s  t h e  d e s i g n a t e d  
i n s u r a n c e  c o m m i s s i o n e r  and e n f o r c e s  t h e  l aw  r e g u l a t i n g  bondsmen and 
r u n n e r s .  

Q u a l i f i c a t i o n s  f o r  Bondsmen. Each a p p l i c a n t  f o r  a  l i c e n s e  
must  t a k e  a n  e x a m i n a t i o n  a d m i n i s t e r e d  by t h e  commiss ione r  of  i n s u r a n c e .  
I n  a d d i t i o n ,  he  mus t  show t h e  f o l l o w i n g  q u a l i f i c a t i o n s :  

2 1  y e a r s  of a g e
c i t i z e n  and  r e s i d e n t  f o r  s i x  months  

c )  e x p e r i e n c e  i n  bond ing  b u s i n e s s  b y  p r e v i o u s  employ- 
ment  o r  c o m p l e t i o n  o f  c o r r e s p o n d e n c e  c o u r s e  

h i g h  m o r a l  c h a r a c t e r  
a d e t a i l e d  f i n a n c i a l  r e p o r t  

f )  t h e  r a t i n g  p l a n  t h e  a p p l i c a n t  w i l l  u s e  (bond  f e e s )  

L i c e n s e  F e e .  The l i c e n s e  f e e  i n  F l o r i d a  i s  $10. 



Annua l  R e ~ o r t .  Once a y e a r  t h e  p r o f e s s i o n a l  bondsman m u s t  
f i l e  a s t a t e m e n t  o f  h i s  a s s e t s  a n d  l i a b i l i t i e s  a n d  m u s t  l i s t  e v e r y  
bond f o r f e i t u r e .  

P e n a l t y .  Any v i o l a t i o n  o f  l aw may b e  p u n i s h e d  by $500 f i n e  
a n d / o r  s i x  mon ths  i n  j a i l .  

O t h e r .  S e v e r a l  s p e c i f i c  p r o h i b i t i o n s  a r e  made i n  t h e  l a w  
p e r t a i n i n g  t o  t h e  c o n d u c t  o f  bondsmen,  i n c l u d i n g :  

a )  Bondsmen may n o t  a d v i s e  employment  o f  a 
p a r t i c u l a r  a t t o r n e y .  

Bondsmen may n o t  s o l i c i t  b u s i n e s s  i n  c o u r t .  
Bondsmen may n o t  p a y  a n y  f e e  t o  a j a i l e r ,  

a t t o r n e y ,  p o l i c e m a n  o r  p u b l i c  o f f i c i a l .  
d )  No bond a g e n c y  may h o l d  i t s e l f  o u t  a s  a s u r e t y  

company. 

I n d i a n a  

I n d i a n a  h a s  t h e  mos t  r e c e n t  and  mos t  c o m p r e h e n s i v e  l e g i s l a t i o n  
among t h e  s t a t e s  s u r v e y e d .  

Bondsmen L i c e n s e d .  No p e r s o n  s h a l l  a c t  i n  t h e  c a p a c i t y  o f  
a b a i l  bondsman o r  r u n n e r  o r  p e r f o r m  a n y  of  t h e  f u n c t i o n s ,  d u t i e s  o r  
power s  p r e s c r i b e d  f o r  b a i l  bondsmen o r  r u n n e r s  u n d e r  t h e  p r o v i s i o n s  of 
t h i s  a c t  u n l e s s  t h a t  p e r s o n  s h a l l  b e  q u a l i f i e d  a n d  l i c e n s e d  a s  p r o v i d e d .  
None o f  t h e  p r o v i s i o n s  of t h e  a c t  s h a l l  p r o h i b i t  a n y  p e r s o n  o r  p e r s o n s  
f r o m  p l e d g i n g  s e c u r i t y  f o r  a  b a i l  bond  i f  s u c h  p e r s o n  o r  p e r s o n s  a r e  
n e i t h e r  p r o m i s e d  n o r  r e c e i v e  money o r  a n y t h i n g  o f  v a l u e  t h e r e f o r .  

L i c e n s i n q  A u t h o r i t y .  The  s t a t e  i n s u r a n c e  c o m m i s s i o n e r  i s  
c h a r g e d  w i t h  t h e  a u t h o r i t y  and  r e s p o n s i b i l i t y  f o r  t h e  l i c e n s i n g  and  
r e g u l a t i o n  o f  b a i l  bondsmen a n d  r u n n e r s .  

Q u a l i f i c a t i o n s  f o r  Bondsmen. T h e  c o m m i s s i o n e r  o f  i n s u r a n c e  
may r e q u i r e  f r o m  a n  a p p l i c a n t  i n f o r m a t i o n  c o n c e r n i n g  h i s  q u a l i f i c a t i o n s ,  
r e s i d e n c e ,  p r o s p e c t i v e  p l a c e  of b u s i n e s s ,  a n d  a n y  o t h e r  m a t t e r s  w h i c h  
t h e  c o m m i s s i o n e r  deems n e c e s s a r y  o r  e x p e d i e n t  t o  p r o t e c t  t h e  p u b l i c  
and a s c e r t a i n  t h e  q u a l i f i c a t i o n s  o f  t h e  a p p l i c a n t .  T h e  c o m m i s s i o n e r  
may a l s o  c o n d u c t  a n y  r e a s o n a b l e  i n q u i r y  o r  i n v e s t i g a t i o n  t o  d e t e r m i n e  
t h e  a p p l i c a n t ' s  f i t n e s s  t o  b e  l i c e n s e d  o r  h a v e  h i s  l i c e n s e  r enewed .  
A d e p o s i t  o f  f r om $10,000 t o  $ 2 5 , 0 0 0  a s  d e t e r m i n e d  by t h e  c o m m i s s i o n e r  
i s  r e q u i r e d  b e f o r e  a n y  l i c e n s e d  bondsman may w r i t e  c a s h  o r  s e c u r i t y  
b a i l  b o n d s .  

L i c e n s e  F e e .  T h e  a n n u a l  l i c e n s e  f e e  ( i n c l u d i n g  r e n e w a l s )  
i s  $10. 

Annua l  Rewor t .  An a n n u a l  d e t a i l e d  f i n a n c i a l  s t a t e m e n t  mus t  
b e  f i l e d  u n d e r  o a t h ,  and  s u c h  s t a t e m e n t  s h a l l  b e  s u b j e c t  t o  t h e  same 
e x a m i n a t i o n  a s  i s  p r e s c r i b e d  b y  l a w  f o r  d o m e s t i c  i n s u r a n c e  c o m p a n i e s .  
On o r  b e f o r e  Augus t  15 of  e a c h  y e a r ,  e a c h  bondsman mus t  f i l e  a sworn  
s t a t e m e n t  l i s t i n g  e v e r y  bond f o r f e i t u r e ,  amount  o f  f o r f e i t u r e  and name 
of c o u r t  w h e r e  t h e  f o r f e i t u r e  i s  r e c o r d e d ,  a  nd t h e  d a t e  o f  payment .  



P e n a l t y .  V i o l a t i o n  of a n y  p r o v i s i o n s  of t h e  a c t  i s  p u n i s h a b l e  
by a f i n e  of no t  more t h a n  $500 o r  s ix  months i n  j a i l  o r  b o t h .  

O t h e r .  S e v e r a l  s p e c i f i c  p r o h i b i t i o n s  a r e  made i n  t h e  l aw  
p e r t a i n i n g  t o  t h e  c o n d u c t  o f  bondsmen i n c l u d i n g :  

a )  s u g g e s t  o r  a d v i s e  t h e  employment o f  o r  name 
f o r  employment a n y  p a r t i c u l a r  a t t o r n e y  t o  
r e p r e s e n t  h i s  r i n c i p a l ;  

b )  pay  a  f e e  o r  r e Ea t e  o r  g i v e  o r  p r o m i s e  a n y t h i n g  
' of v a l u e  t o  a  j a i l e r ,  p o l i c e m a n ,  p e a c e  o f f i c e r ,  

c o m m i t t i n g  m a g i s t r a t e  o r  a n y  o t h e r  p e r s o n  who 
h a s  t h e  power t o  a r r e s t  o r  h o l d  i n  c u s t o d y ,  o r  
t o  a p u b l i c  o f f i c i a l  o r  employee  i n  o r d e r  t o  
s e c u r e  a  s e t t l e m e n t ,  r e d u c t i o n ,  r e m i s s i o n ,  o r  
compromise i n  t h e  amount  o f  a n y  b a i l  bond o r  
t h e  f o r f e i t u r e  t h e r e o f ;  

c )  pay  a f e e  o r  r e b a t e  o r  g i v e  a n y t h i n g  of  v a l u e  
t o  a n  a t t o r n e y  i n  b a i l  bond m a t t e r s ,  e x c e p t  
i n  d e f e n s e  o f  a n y  a c t i o n  on  a bond;  

d )  pay  a f e e  o r  r e b a t e  o r  g i v e  o r  p r o m i s e  a n y t h i n g  
of v a l u e  t o  t h e  p r i n c i p a l  o r  anyone  i n  h i s  
b e h a l f ;  

e )  p a r t i c i p a t e  i n  t h e  c a p a c i t y  of  a n  a t t o r n e y  a t  
a t r i a l  o r  h e a r i n g  o f  one  on  whose bond h e  i s  
s u r e t y ;  

f )  a c c e p t  a n y t h i n g  of v a l u e  f r o m  a  p r i n c i p a l  e x c e p t  
t h e  premium, p r o v i d e d  t h a t  h e  may b e  p e r m i t t e d  
t o  a c c e p t  c o l l a t e r a l  s e c u r i t y  o r  o t h e r  i n d e m n i t y  
f rom t h e  p r i n c i p a l  wh ich  s h a l l  b e  r e t u r n e d  upon 
f i n a l  t e r m i n a t i o n  o f  l i a b i l i t y  o n  t h e  bond;  and 

g )  s o l i c i t  b u s i n e s s  i n  o r  a b o u t  a n y  p l a c e  where  
p r i s o n e r s  a r e  c o n f i n e d .  

M a s s a c h u s e t t s  

Bondsmen a r e  r e q u i r e d  t o  r e g i s t e r  b u t  a r e  s u b j e c t  t o  v e r y  
few r e g u l a t i o n s ;  t h e y  a r e  r e g u l a t e d  by t h e  l o c a l  c o u r t s .  

Bondsmen R e q i s t e r e d .  A l l  bondsmen, o t h e r  t h a n  s u r e t y  
compan ie s ,  who make bond on f i v e  o r  more o c c a s i o n s  mus t  be r e g i s t e r e d .  

R e q i s t e r i n q  A u t h o r i t y .  Each bondsman mus t  r e g i s t e r  w i t h  and 
b e  app roved  by t h e  s u p e r i o r  c o u r t  ( s i m i l a r  t o  C o l o r a d o 1  s c o u n t y  c o u r t )  
and b e  s u b j e c t  t o  t h e  r u l e s  o f  t h e  c o u r t .  

~Month lv  R e p o r t .  A 1959  amendment t o  t h e  M a s s a c h u s e t t s  l aw  
r e q u i r e s  e a c h  bondsman t o  s u b m i t  a m o n t h l y  r e p o r t  t o  t h e  c h i e f  j u d g e  
of e a c h  s u p e r i o r  c o u r t  showing t h e  b a i l  o r  s u r e t y ,  d e f e n d a n t ' s  name, 
o f f e n s e  c h a r g e d ,  and f e e  c h a r g e d  on  e a c h  c a s e  bonded f o r  t h a t  month.  

Any v i o l a t i o n  of  M a s s a c h u s e t t s  l aw  i s  s u b j e c t  t o  
$1,000 one  y e a r  i n  j a i l .  



New Hampshire  

The  law r e q u i r e s  r e g i s t r a t i o n  o f  a l l  bondsmen and makes them 
s u b j e c t  t o  l i m i t a t i o n s  on t h e  f e e s  t h a t  may b e  c h a r g e d .  

Bondsmen R e q i s t e r e d .  A l l  p r o f e s s i o n a l  bondsmen who r e c e i v e  
compensa t ion  f o r  making b a i l  must  r e g i s t e r .  

R e q i s t e r i n q  A u t h o r i t y .  The c l e r k  of  t h e  s u p e r i o r  c o u r t  
r e g i s t e r s  and  a d m i n i s t e r s  a n  o a t h  of  f i n a n c i a l  r e s p o n s i b i l i t y  t o  each  
bond sman . 

R e q i s t r a t i o n  Fee .  The  c l e r k  of e a c h  s u p e r i o r  c o u r t  s e t s  t h e  
f e e .  

Maximum F e e s .  P r o f e s s i o n a l  bondsmen a r e  p r o h i b i t e d  f rom 
c h a r g i n g  more t h a n  f i v e  p e r  c e n t  of t h e  amount of b a i l  and i n  no i n s t a n c e  
c a n  c h a r g e  more t h a n  $100 f o r  a  bond. 

P e n a l t v .  F a i l u r e  t o  comply w i t h  any  of t h e  above  r e q u i r e m e n t s  
may r e s u l t  i n  a  $100 f i n e  o r  3 0  d a y s  i n  j a i l .  

New York 

New York h a s  a  r a t h e r  r i g i d  s e t  o f  l i c e n s e  r e q u i r e m e n t s  f o r  
bondsmen. 

Bondsmen L i c e n s e d .  Any p e r s o n  o t h e r  t h a n  a s u r e t y  company 
who makes bond on more t h a n  two o c c a s i o n s  w i t h i n  a two-month p e r i o d  
mus t  b e  l i c e n s e d .  

L i c e n s i n q  A u t h o r i t y .  The s u p e r i n t e n d e n t  o f  i n s u r a n c e  l i c e n s e s  
and r e g u l a t e s  a l l  p r o f e s s i o n a l  b a i l  bondsmen. 

Q u a l i f i c a t i o n s .  Each a p p l i c a n t  must  s u b m i t  t o  a  w r i t t e n  
e x a m i n a t i o n  o v e r  a n y  p h a s e  of t h e  bond ing  b u s i n e s s  a d m i n i s t e r e d  by t h e  
s u p e r i n t e n d e n t  o f  i n s u r a n c e .  I n  a d d i t i o n ,  e a c h  a p p l i c a n t  must  show 
p roo f  of good c h a r a c t e r  and r e p u t a t i o n .  

Q u a l i f i c a t i o n  Bond. Each a p p l i c a n t  must  p o s t  a $5,000 bond 
i n  o r d e r  t o  d o  b u s i n e s s  i n  New York S t a t e .  

L i c e n s e  Fee .  Examina t ion  f e e  of  $5 and  a l i c e n s e  f e e  of 
$25 i s  c h a r g e d  t o  a p p l i c a n t s .  

O t h e r .  The s u p e r i n t e n d e n t  o f  i n s u r a n c e  may suspend  o r  r e v o k e  
s u c h  l i c e n s e s  f o r  a n y  " f r a u d u l e n t  o r  d i s h o n e s t  c o n d u c t M  a f t e r  d u e  
n o t i c e  and o p p o r t u n i t y  f o r  h e a r i n g  i s  g i v e n  t h e  l i c e n s e e .  



S u q q e s t e d  L e g i s l a t i o n  f o r  C o l o r a d o  

P roposed  l e g i s l a t i o n  f o r  t h e  r e g u l a t i o n  o f  p r o f e s s i o n a l  b a i l  
bondsmen i n  C o l o r a d o  h a s  b e e n  s t u d i e d  and c o n s i d e r e d  f a v o r a b l y  by t h e  
L e g i s l a t i v e  C o u n c i l  C r i m i n a l  Code Commit tee .  

A n a l y s i s  o f  P roposed  L e q i s l a t i o n  

F o l l o w i n g  i s  a n  a n a l y s i s  o f  t h e  m a j o r  p r o v i s i o n s  of t h e  
proposed  l e g i s l a t i o n  t o  r e g u l a t e  b a i l  bondsmen and t h e i r  key employees .  
L i c e n s i n g  i s  l i m i t e d  t o  t h o s e  bondsmen who o p e r a t e  i n  c o u n t i e s  w i t h  
50,000 p o p u l a t i o n  o r  more b e c a u s e  of  t h e  c o n s e n s u s  of  o p i n i o n  t h a t  t h e  
problem i s  c o n f i n e d  p r i m a r i l y  t o  m e t r o p o l i t a n  a r e a s .  

P r o f e s s i o n a l  Bondsmen, S o l i c i t o r s ,  and Runne r s .  P r o f e s s i o n a l  
bondsmen, s o l i c i t i n g  a g e n t s ,  and r u n n e r s ,  a s  d e f i n e d  i n  t h e  a c t ,  would 
b e  l i c e n s e d .  A p r o f e s s i o n a l  bondsman i s  d e f i n e d  a s  a n y  p e r s o n  who 
s h a l l  f u r n i s h  b a i l ,  w h e t h e r  f o r  compensa t ion  o r  o t h e r w i s e ,  i n  f i v e  o r  
more c r i m i n a l  c a s e s  p e r  y e a r  i n  a n y  c o u r t  i n  c o u n t i e s  h a v i n g  a  
p o p u l a t i o n  of  50,000 o r  more ,  o r  any  p e r s o n  who f u r n i s h e s  s u c h  b a i l  
i n  c r i m i n a l  c a s e s  i n  any  two o r  more c o u n t i e s , - o n e  of which  h a s  a  
p o p u l a t i o n  of  50,000 o r  more.  A s o l i c i t i n g  a g e n t  i s  d e f i n e d  a s  a n y  
p e r s o n  who a s  a n  employee of  a p r o f e s s i o n a l  bondsman o r  a s  a n  i n d e p e n d e n t  
c o n t r a c t o r  s h a l l  s o l i c i t ,  a d v e r t i s e ,  o r  a c t i v e l y  s e e k  b a i l  bond b u s i n e s s  
f o r  o r  i n  b e h a l f  of a p r o f e s s i o n a l  bondsman. A r u n n e r  i s  d e f i n e d  a s  
a p e r s o n  employed 'by a p r o f e s s i o n a l  bondsman t o  a s s i s t  him: 1) i n  
p r e s e n t i n g  t h e  d e f e n d a n t  i n  c o u r t  when r e q u i r e d ;  2 )  i n  t h e  a p p r e h e n s i o n  
and s u r r e n d e r  o f  t h e f l d e f e n d a n t  t o  t h e  c o u r t ;  o r  3)  i n  k e e p i n g  t h e  
d e f e n d a n t  u n d e r  n e c e s s a r y  s u r v e i l l a n c e .  I n s u r e r s  a s  d e f i n e d  i n  t h e  a c t  
are exempt f rom t h i s  p r o v i s i o n .  

L i c e n s e  Fee .  The a n n u a l  f e e  f o r  a  p r o f e s s i o n a l  b a i l  bondsman's  
l i c e n s e  would b e  $100. The a n n u a l  l i c e n s e  f e e  f o r  s o l i c i t i n g  a g e n t s  
and r u n n e r s  would b e  $10. 

R e s p o n s i b l e  Aqencv. The d e p a r t m e n t  o f  i n s u r a n c e  i s  v e s t e d  
w i t h  t h e  a u t h o r i t y  and  r e s p o n s i b i l i t y  o f  l i c e n s i n g  and  r e g u l a t i o n  o f  
b a i l  bondsmen, s o l i c i t i n g  a g e n t s ,  and  r u n n e r s .  

L i c e n s e  A p p l i c a t i o n  a n d  R e a u i r e m e n t s  

A l i c e n s e  a p p l i c a n t  ( w h e t h e r  f o r  bondsman, s o l i c i t i n g  a g e n t ,  
o r  r u n n e r )  must  p r o v i d e  t h e  f o l l o w i n g  i n f o r m a t i o n  on  forms  p r o v i d e d  by 
t h e  i n s u r a n c e  d e p a r t m e n t :  1) f u l l  name, a g e ,  r e s i d e n c e  d u r i n g  p r e v i o u s  
12  mon ths ,  o c c u p a t i o n  and b u s i n e s s  a d d r e s s ;  2 )  c o m p l e t e  f i n a n c i a l  
s t a t e m e n t ;  3) w h e t h e r  h e  h a s  e v e r  been  c o n v i c t e d  o f  a f e l o n y  o r  a  
c r i m e  i n v o l v i n g  m o r a l  t u r p i t u d e ;  4 )  a s e t  o f  f i n g e r p r i n t s  c e r t i f i e d  
by a l aw  e n f o r c e m e n t  o f f i c i a 1 , a n d  a  f u l l  f a c e  p h o t o g r a p h ;  5 )  e v i d e n c e  
of good m o r a l  c h a r a c t e r ;  and 6 )  such  o t h e r  i n f o r m a t i o n  a s  t h e  d e p a r t -  
ment may r e q u i r e .  Each p r o f e s s i o n a l  bondsman would b e  r e q u i r e d  ' t o  
p o s t  a q u a l i f i c a t i o n  bond o f  $5,000 i f  h e  f u r n i s h e s  b a i l  i n  l e s s  t h a n  
50 c r i m i n a l  c a s e s .  I f  h e  f u r n i s h e s  b a i l  i n  more t h a n  50 c r i m i n a l  
c a s e s ,  t h e  amount of t h e  q u a l i f i c a t i o n  bond would be $10,000. 



R e p o r t s .  Each p r o f e s s i o n a l  bondsman l i c e n s e d  u n d e r  t h e  
proposed  a c t  would b e  r e q u i r e d  t o  f i l e  a r e p o r t  u n d e r  o a t h  s e m i - a n n u a l l y  
w i t h  t h e  i n s u r a n c e  d e p a r t m e n t .  These  r e p o r t s  would b e  f i l e d  p r i o r  t o  
J a n u a r y  31 and J u l y  31 of e a c h  y e a r  and would i n c l u d e :  1 )  t h e  names 
of  t h e  p e r s o n s  f o r  whom t h e  bondsman h a s  become s u r e t y ;  2 )  t h e  d a t e s  
and amounts  of  t h e  bonds  i s s u e d  and t h e  c o u r t s  i n  which such  bonds  were  
p o s t e d ;  3 )  t h e  f e e  c h a r g e d  f o r  e a c h  bond;  4 )  t h e  amount o f  c o l l a t e r a l  
o r  s e c u r i t y  r e c e i v e d  from i n s u r e d  p r i n c i p a l s  o r  p e r s o n s  a c t i n g  i n  t h e i r  
b e h a l f ;  and 5 )  f i n a n c i a l  s t a t e m e n t s ,  o t h e r  b u s i n e s s  a c t i v i t i e s ,  names 
and a d d r e s s e s  of  s o l i c i t i n g  a g e n t s  and  r u n n e r s  i f  a n y  employed,  and 
any  o t h e r  i n f o r m a t i o n  r e q u i r e d  by t h e  d e p a r t m e n t .  

R e s t r i c t i o n s  o n  L i c e n s i n a ,  No f i r m ,  p a r t n e r s h i p ,  a s s o c i a t i o n ,  
o r  c o r p o r a t i o n ,  a s  s u c h ,  would b e  l i c e n s e d .  L i c e n s e s  would a l s o  b e  
d e n i e d  t o :  1) a n y  p e r s o n  c o n v i c t e d  o f  a f e l o n y  o r  any  c r i m e  i n v o l v i n g  
m o r a l  t u r p i t u d e ;  2 )  a n y  p e r s o n  n o t  a r e s i d e n t  o f  t h e  s t a t e ;  3 )  a n y  
p e r s o n  u n d e r  a g e  of  2 1 ;  and 4 )  a n y  p e r s o n  engaged  a s  a l aw  e n f o r c e m e n t  
o r  j u d i c i a l  o f f i c i a l .  

L i c e n s e  D e n i a l .  S u s ~ e n s i o n .  and R e v o c a t i o n ,  I f  t h e  d e p a r t -
ment d e n i e s ,  s u s p e n d s ,  r e v o k e s  o r  r e f u s e s  t o  renew any  l i c e n s e ,  t h e  
a g g r i e v e d  p e r s o n  would be  g i v e n  t h e  o p p o r t u n i t y  f o r  a h e a r i n g  s u b j e c  
t o  j u d i c i a l  r e v i e w  a s  p r o v i d e d  i n  t h e  a d m i n i s t r a t i v e  p r o c e d u r e s  a c t .  3 

The i n s u r a n c e  d e p a r t m e n t  would have  t h e  a u t h o r i t y  t o  d e n y ,  
s u s p e n d ,  r e v o k e  o r  r e f u s e  t o  renew a l i c e n s e  f 0 r . a  bondsman, s o l i c i t i n g  
a g e n t ,  o r  r u n n e r  f o r  t h e  f o l l o w i n g  r e a s o n s :  

1) a n y  c a u s e  f o r  wh ich  t h e  i s s u a n c e  o f  t h e  l i c e n s e  c o u l d  
have  been  r e f u s e d  had i t  t h e n  e x i s t e d  and  been  known t o  t h e  d e p a r t m e n t ;  

2 )  f a i l u r e  t o  p o s e  a  q u a l i f i e d  bond i n  t h e  r e q u i r e d  amount 
w i t h  t h e  d e p a r t m e n t  d u r i n g  t h e  p e r i o d  s u c h  p e r s o n  i s  engaged i n  t h e  
b u s i n e s s  w i t h i n  t h i s  s t a t e ,  o r  i f  s u c h  bond h a s  b e e n  p o s t e d ,  t h e  
f o r f e i t u r e  o r  c a n c e l l a t i o n  of such  bond;  

3 )  m a t e r i a l  m i s s t a t e m e n t ,  m i s r e p r e s e n t a t i o n ,  o r  f r a u d  i n  
o b t a i n i n g  t h e  l i c e n s e ;  

4 )  m i s a p p r o p r i a t i o n ,  c o n v e r s i o n ,  o r  u n l a w f u l  w i t h h o l d i n g  of 
moneys b e l o n g i n g  t o  i n s u r e d  p r i n c i p a l s  o r  o t h e r s ;  

5 )  f r a u d u l e n t  o r  d i s h o n e s t  p r a c t i c e s  i n  t h e  c o n d u c t  of t h e  
b u s i n e s s  u n d e r  t h e  l i c e n s e ;  

6 )  w i l l f u l  f a i l u r e  t o  comply w i t h ,  o r  w i l l f u l  v i o l a t i o n  of 
any  p r o v i s i o n s  of  t h e  a c t  o r  o f  any  p r o p e r  o r d e r ,  r u l e ,  o r  r e g u l a t i o n  
of t h e  d e p a r t m e n t  o r  a n y  c o u r t ;  

7 )  a n y  a c t i v i t y  p r o h i b i t e d  i n  t h e  a c t ;  and 

8 )  d e f a u l t  i n  payment t o  t h e  c o u r t ,  s h o u l d  any  bond i s s u e d  
by such  bondsman b e  f o r f e i t e d  by o r d e r  of t h e  c o u r t .  

2 .  A r t i c l e  16, C h a p t e r  3, C o l o r a d o  R e v i s e d  S t a t u t e s  1953 (1960 Perm. 
s u p p  1. 



P r o h i b i t e d  A c t i v i t i e s  a n d  P e n a l t i e s ,  It would b e  i l l e g a l  f o r  
any  l i c e n s e e  t o  engage  i n  a n y  of t h e  f o l l o w i n g  a c t i v i t i e s :  

1 )  s p e c i f y ,  s u g g e s t ,  o r  a d v i s e  t h e  employment of  a n y
p a r t i c u l a r  a t t o r n e y  t o  r e p r e s e n t  h i s  p r i n c i p a l ;  

2 )  pay  a  f e e  o r  r e b a t e ,  o r  t o  g i v e  o r  p r o m i s e  t o  g i v e  
a n y t h i n g  of  v a l u e  t o  any  law e n f o r c e m e n t  o r  j u d i c i a l  o f f i c e r  o r  employee;  

3 )  pay a f e e  o r  r e b a t e  o r  t o  g i v e  a n y t h i n g  o f  v a l u e  t o  a n  
a t t o r n e y  i n  b a i l  bond m a t t e r s ,  e x c e p t  i n  d e f e n s e  o f  a n y  a c t i o n  on a  
bond,  o r  a s  c o u n s e l  t o  r e p r e s e n t  s u c h  bondsman, h i s  a g e n t ,  o r  employees ;  

4) pay a  f e e  o r  r e b a t e ,  o r  t o  g i v e  o r  p r o m i s e  t o  g i v e  
a n y t h i n g  o f  v a l u e  t o  t h e  p e r s o n  on whose bond h e  i s  s u r e t y ;  

5) a c c e p t  a n y t h i n g  o f  v a l u e  f rom a  p e r s o n  on whose bond 
h e  i s  s u r e t y ,  o r  f rom o t h e r s  on b e h a l f  o f  such  p e r s o n ,  e x c e p t  t h e  f e e  
o r  premium on t h e  bond ,  b u t  t h e  bondsman may a c c e p t  c o l l a t e r a l  
s e c u r i t y ;  

6 )  , c o e r c e ,  s u g g e s t ,  a i d  and  a b e t ,  o f f e r  p r o m i s e  of f a v o r ,  
o r  t h r e a t e n  a n y  p e r s o n  on whose bond h e  i s  s u r e t y  o r  o f f e r s  t o  become 
s u r e t y ,  t o  i n d u c e  t h a t  p e r s o n  t o  commit a n y  c r i m e ;  and  

7 )  s e c u r e  a n y  bond w i t h  r e a l  p r o p e r t y  l o c a t e d  o u t s i d e  o f  
C o l o r a d o .  

A l i c e n s e e  c o n v i c t e d  o f  a n y  of t h e  a c t i v i t i e s  l i s t e d  above  
would b e  , g u i l t y  of a misdemeanor  and s u b j e c t  t o  a  f i n e  o f  n o t  more t h a n  
$1,000 o r  a  j a i l  s e n t e n c e  of  n o t  more t h a n  one  y e a r  o r  b o t h .  Any p e r s o n  
who a t t e m p t s  o r  who a c t s  a s  a  p r o f e s s i o n a l  b a i l  bondsman, s o l i c i t i n g  
a g e n t ,  o r  r u n n e r  and who i s  n o t  l i c e n s e d  would b e  s u b j e c t  t o  t h e  same 
f i n e  and i m p r i s o n m e n t .  

T e x t  of  P roposed  L e q i s l a t i o n  

BILL NO. 

A B I L L  FOR AN ACT 

REIATING TO BAIL, BAIL BONDS, AND B A I L  BONDSMEN. 

SECTION 1. C h a p t e r  7 2 ,  C o l o r a d o  R e v i s e d  S t a t u t e s  1953, a s  

amended, i s  h e r e b y  amended by  t h e  a d d i t i o n  o f  t h e  f o l l o w i n g  NEW ARTICLE: 

ARTICLE 2 2  

B a i l  Bondsmen 

72-22-1.  D e f i n i t i o n s .  The f o l l o w i n g  t e r m s  when used  i n  t h i s  

a r t i c l e  s h a l l  h a v e  t h e  f o l l o w i n g  meanings :  



(1) "Department  s h a l l  mean t h e  d e p a r t m e n t  of i n s u r a n c e .  

( 2 )  "Commissioner" s h a l l  mean t h e  commiss ioner  of i n s u r a n c e .  

( 3 )  " I n s u r e r ' l  s h a l l  mean a n y  d o m e s t i c  o r  f o r e i g n  c o r p o r a t i o n ,  

a s s o c i a t i o n ,  p a r t n e r s h i p ,  o r  i n d i v i d u a l  engaged i n  t h e  b u s i n e s s  o f  

i n s u r a n c e  o r  s u r e t y s h i p  which  h a s  q u a l i f i e d  t o  t r a n s a c t  s u r e t y  o r  

c a s u a l t y  b u s i n e s s  i n  t h i s  s t a t e .  

( 4 )  " P r o f e s s i o n a l  bondsman" s h a l l  mean any  p e r s o n  who s h a l l  

f u r n i s h  b a i l ,  w h e t h e r  f o r  compensa t ion  o r  o t h e r w i s e ,  i n  f i v e  o r  more 

c r i m i n a l  c a s e s  i n  a n y  c o u r t  o r  c o u r t s  i n  any  c o u n t y  h a v i n g  a  p o p u l a t i o n  

of f i f t y  thousand  o r  more,  a s  d e t e r m i n e d  by t h e  l a t e s t  d e c e n n i a l  f e d e r a l  

c e n s u s ,  d u r i n g  a n y  one  c a l e n d a r  y e a r ;  o r  a n y  p e r s o n  who f u r n i s h e s  such  

b a i l  i n  c r i m i n a l  c a s e s  i n  a n y  two o r  more c o u n t i e s ,  one  of which  

h a s  a  p o p u l a t i o n  of  f i f t y  t h o u s a n d  o r  more.  

( 5 )  " S o l i c i t i n g  a g e n t "  s h a l l  mean a n y  p e r s o n  who, a s  a n  

a g e n t  o r  employee of a p r o f e s s i o n a l  bondsman, o r  a s  a n  i n d e p e n d e n t  

c o n t r a c t o r ,  f o r  compensa t ion  o r  o t h e r w i s e ,  s h a l l  s o l i c i t ,  a d v e r t i s e ,  

o r  a c t i v e l y  seek  b a i l  bond b u s i n e s s  f o r  o r  i n  b e h a l f  of a p r o f e s s i o n a l  

bondsman. 

(6) "Runner" s h a l l  mean a  p e r s o n  employed by a p r o f e s s i o n a l  

bondsman f o r  t h e  p u r p o s e  of  a s s i s t i n g  t h e  p r o f e s s i o n a l  bondsman i n  

p r e s e n t i n g  t h e  d e f e n d a n t  i n  c o u r t  when r e q u i r e d ,  o r  t o  a s s i s t  i n  t h e  

a p p r e h e n d i n g  and s u r r e n d e r  of  t h e  d e f e n d a n t  t o  t h e  c o u r t ,  o r  i n  

k e e p i n g  t h e  d e f e n d a n t  u n d e r  n e c e s s a r y  s u r v e i l l a n c e .  Noth ing  h e r e i n  

s h a l l  a f f e c t  t h e  r i g h t  of p r o f e s s i o n a l  bondsmen t o  have  c o u n s e l  o r  t o  

a s k  a s s i s t a n c e  of law e n f o r c e m e n t  o f f i c e r s .  

(7) " O b l i g o r "  s h a l l  mean a n y  p e r s o n ,  a s s o c i a t i o n ,  p a r t n e r s h i p ,  

o r  c o r p o r a t i o n  who s h a l l  e x e c u t e  a  b a i l  bond e i t h e r  a s  p r i n c i p a l  o r  

s u r e t y .  



I 

72-22-2. L i c e n s e  r e w i r e d  - enforcement . .  ( 1 )  No p e r s o n  


s h a l l  a c t  i n  t h e  c a p a c i t y  o f  p r o f e s s i o n a l  bondsman, s o l i c i t i n g  a g e n t ,  


o r  r u n n e r ,  a s  d e f i n e d  i n  72-22-1,  o r  p e r f o r m  any  o f  t h e  f u n c t i o n s ,  


d u t i e s ,  o r  powers  of t h e  same u n l e s s  t h a t  p e r s o n  s h a l l  b e  q u a l i f i e d  


and l i c e n s e d  a s  p r o v i d e d  i n  t h i s  a r t i c l e ;  p r o v i d e d  t h a t  t h e  terms of 


t h i s  a r t i c l e  s h a l l  n o t  a p p l y  t o  i n s u r e r s  r e g u l a t e d  u n d e r  a r t i c l e  3 ,  


c h a p t e r  7 2 ,  C o l o r a d o  Rev i sed  S t a t u t e s  1953,  a s  amended. Any p e r s o n  


o t h e r  t h a n  a  p r o f e s s i o n a l  bondsman a s  d e f i n e d  h e r e i n  may f u r n i s h  s u c h  


b a i l  a s  may b e  approved  by t h e  j u d g e .  


( 2 )  No l i c e n s e  s h a l l  b e  i s s u e d  e x c e p t  i n  compl i ance  w i t h  

t h i s  a r t i c l e  and none s h a l l  b e  i s s u e d  e x c e p t  t o  a n  i n d i v i d u a l .  No 

f i r m ,  p a r t n e r s h i p ,  a s s o c i a t i o n ,  o r  c o r p o r a t i o n ,  a s  s u c h ,  s h a l l  be  s o  

l i c e n s e d .  No p e r s o n  who h a s  been  c o n v i c t e d  of  a f e l o n y  o r  any  c r i m e  

i n v o l v i n g  mora l  t u r p i t u d e ,  o r  who i s  n o t  a r e s i d e n t  o f  t h i s  s t a t e ,  o r  

who i s  u n d e r  twenty-one  y e a r s  of  a g e  s h a l l  b e  i s s u e d  a l i c e n s e  h e r e -  

u n d e r .  No p e r s o n  engaged a s  a  law en fo rcemen t  o r  j u d i c i a l  o f f i c i a l  

s h a l l  b e  l i c e n s e d  h e r e u n d e r .  

( 3 )  The d e p a r t m e n t  i s  v e s t e d  w i t h  t h e  a u t h o r i t y  t o  e n f o r c e  

t h e  p r o v i s i o n s  of  t h i s  a r t i c l e .  The d e p a r t m e n t  s h a l l  have  a u t h o r i t y  

t o  make i n v e s t i g a t i o n s  and p r o m u l g a t e  such  r u l e s  and  r e g u l a t i o n s  a s  


may b e  n e c e s s a r y  f o r  t h e  e n f o r c e m e n t  o f  t h i s  a r t i c l e .  


( 4 )  Each l i c e n s e  i s s u e d  h e r e u n d e r  s h a l l  e x p i r e  a n n u a l l y  on 

J a n u a r y  31, u n l e s s  r evoked  o r  suspended  p r i o r  t h e r e t o  by t h e  d e p a r t -  

ment ,  o r  upon n o t i c e  s e r v e d  upon t h e  commiss ione r  by t h e  i n s u r e r  o r  

t h e  employer  o r  u s e r  o f  any  s o l i c i t i n g  a g e n t  o r  r u n n e r  t h a t  s u c h  i n s u r e r ,  

employer ,  o r  u s e r  h a s  c a n c e l l e d  t h e  l i c e n s e e ' s  a u t h o r i t y  t o  a c t  f o r  

o r  i n  b e h a l f  of s u c h  i n s u r e r ,  employe r ,  o r  u s e r .  

(5) The d e p a r t m e n t  s h a l l  p r e p a r e  and d e l i v e r  t o  e a c h  

l i c e n s e e  a  p o c k e t  c a r d  showing t h e  name, a d d r e s s ,  and  c l a s s i f i c a t i o n  



of s u c h  l i c e n s e e  and s h a l l  c e r t i f y  t h a t  s u c h  p e r s o n  i s  a l i c e n s e d  

p r o f e s s i o n a l  bondsman, s o l i c i t i n g  a g e n t ,  o r  r u n n e r .  

72-22-3.  L i c e n s e  r e a u i r e m e n t s  - a ~ ~ l i c a t i ' o na u a l i f i c a t i o n-
bond - f o r f e i t u r e .  ( 1 )  Any p e r s o n  d e s i r i n g  t o  e n g a g e  i n  t h e  b u s i n e s s  

of p r o f e s s i o n a l  bondsman, s o l i c i t i n g  a g e n t ,  o r  r u n n e r  i n  t h i s  s t a t e  

s h a l l  a p p l y  t o  t h e  d e p a r t m e n t  f o r  a  l i c e n s e  on  f o r m s  p r e p a r e d  and 

f u r n i s h e d  by t h e  d e p a r t m e n t .  Such a p p l i c a t i o n  f o r  a  l i c e n s e ,  o r  r e n e w a l  

t h e r e o f ,  s h a l l  s e t  f o r t h ,  :under  o a t h ,  t h e  f o l l o w i n g  i n f o r m a t i o n :  

( a )  F u l l  name, a g e ,  r e s i d e n c e  d u r i n g  t h e  p r e v i o u s  t w e l v e  

mon ths ,  o c c u p a t i o n ,  and  b u s i n e s s  a d d r e s s  of t h e  a p p l i c a n t .  

( b )  Comple te  f i n a n c i a l  s t a t e m e n t .  

( c ) .  Whether  t h e  a p p l i c a n t  h a s  e v e r  been  c o n v i c t e d  of a 

f e l o n y  o r  a  c r i m e  i n v o l v i n g  m o r a l  t u r p i t u d e .  

( d )  Such o t h e r  i n f o r m a t i o n ,  i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  a 

comple t e  se t  of f i n g e r p r i n t s  c e r t i f i e d  t o  by a n  a u t h o r i z e d  law 

e n f o r c e m e n t  o f f i c i a l  and a f u l l  f a c e  p h o t o g r a p h ,  a s  may b e  r e q u i r e d  

by t h i s  a r t i c l e  o r  by t h e  d e p a r t m e n t .  

( e )  I n  t h e  c a s e  of a p r o f e s s i o n a l  bondsman, a s t a t e m e n t  

t h a t  h e  w i l l  a c t i v e l y  engage  i n  t h e  b a i l  bond b u s i n e s s ,  

( f )  I n  t h e  c a s e  of a s o l i c i t i n g  a g e n t  o r  a  r u n n e r ,  a 

s t a t e m e n t  t h a t  h e  w i l l  b e  .employed o r  u s e d  by o n l y  o n e  p r o f e s s i o n a l  

bondsman and t h a t  s u c h  p r o f e s s i o n a l  bondsman w i l l  s u p e r v i s e  h i s  work 

and b e  r e s p o n s i b l e  f o r  h i s  c o n d u c t  i n  h i s  work.  Such p r o f e s s i o n a l  

bondsman s h a l l  s i g n  t h e  a p p l i c a t i o n  of  e a c h  s o l i c i t i n g  a g e n t  and  

r u n n e r  employed o r  u s e d  by him. 

( 2 )  Each a p p l i c a n t  s h a l l  s a t i s f y  t h e  d e p a r t m e n t  of  h i s  good 

m o r a l  c h a r a c t e r  by f u r n i s h i n g  r e f e r e n c e s  t h e r e o f .  

( 3 )  Each a p p l i c a n t  f o r  p r o f e s s i o n a l  bondsman s h a l l  b e  

r e q u i r e d  t o  p o s t  a q u a l i f i c a t i o n  bond i n  t h e  amount of f i v e  t h o u s a n d  



d o l l a r s  w i t h  t h e  d e p a r t m e n t ,  p r o v i d e d  t h a t  a n y  s u c h  p r o f e s s i o n a l  

bondsman making a p p l i c a t i o n  f o r  l i c e n s e  r e n e w a l ,  a s  h e r e i n  p r o v i d e d ,  

who s h a l l  have  f u r n i s h e d  b a i l  i n  f i f t y  o r  more c r i m i n a l  c a s e s  s h a l l  

p o s t  s u c h  bond i n  t h e  amount of t e n  thousand  d o l l a r s .  The  q u a l i f i -  

c a t i o n  bond s h a l l  meet s u c h  s p e c i f i c a t i o n s  a s  may b e  r e q u i r e d  and  

approved  by t h e  d e p a r t m e n t ,  Such  bond s h a l l  b e  c o n d i t i o n e d  upon t h e  

f u l l  and prompt payment on a n y  b a i l  bond i s s u e d  by s u c h  p r o f e s s i o n a l  

bondsman i n t o  t h e  c o u r t  o r d e r i n g  s u c h  bond f o r f e i t e d .  The bond s h a l l  

b e  t o  t h e  s t a t e  of C o l o r a d o  i n  f a v o r  of any  c o u r t  of  t h i s  s t a t e ,  

w h e t h e r  m u n i c i p a l ,  j u s t i c e  of  t h e  p e a c e ,  c o u n t y ,  s u p e r i o r ,  d i s t r i c t ,  

o r  o t h e r  c o u r t .  I n  t h e  e v e n t  t h a t  any  bond i s s u e d  by a  p r o f e s s i o n a l  

bondsman i s  d e c l a r e d  f o r f e i t e d  by a c o u r t  o f  p r o p e r  j u r i s d i c t i o n ,  and 

t h e  amount of  t h e  bond i s  n o t  p a i d  w i t h i n  a  r e a s o n a b l e  t i m e ,  t o  b e  

d e t e r m i n e d  by t h e  c o u r t ,  b u t  i n  no e v e n t  t o  exceed  n i n e t y  d a y s ,  s u c h  

c o u r t  s h a l l  o r d e r  t h e  d e p a r t m e n t  t o  d e c l a r e  t h e  q u a l i f i c a t i o n  bond o f  

such  p r o f ' e s s i o n a l  bondsman t o  b e  f o r f e i t e d .  The d e p a r t m e n t  s h a l l  t h e n  

o r d e r  t h e  s u r e t y  on t h e  q u a l i f i c a t i o n  bond t o  d e p o s i t  w i t h  t h e  c o u r t  

a n  amount e q u a l  t o  t h e  amount of t h e  bond i s s u e d  by  s u c h  p r o f e s s i o n a l  

bondsman and d e c l a r e d  f o r f e i t e d  by t h e  c o u r t ,  o r  t h e  amount o f  t h e  

q u a l i f i c a t i o n  bond,  w h i c h e v e r  i s  t h e  s m a l l e r  amount .  The d e p a r t m e n t  

s h a l l  suspend t h e  l i c e n s e  of s u c h  p r o f e s s i o n a l  bondsman u n t i l  such  

time a s  a n o t h e r  q u a l i f i c a t i o n  bond i n  t h e  r e q u i r e d  amount i s  p o s t e d  w i t h  

t h e  d e p a r t m e n t .  The s u s p e n s i o n  of  t h e  l i c e n s e  of t h e  p r o f e s s i o n a l  

bondsman s h a l l  a l s o  suspend  t h e  l i c e n s e  of e a c h  s o l i c i t i n g  a g e n t  and  

r u n n e r  employed o r  u sed  by s u c h  p r o f e s s i o n a l  bondsman, 

( 4 )  The  d e p a r t m e n t  s h a l l ,  upon r e c e i p t  of t h e  l i c e n s e  

a p p l i c a t i o n ,  t h e  r e q u i r e d  f e e ,  and  p r o o f  of good m o r a l  c h a r a c t e r ,  a n d ,  

i n  t h e  c a s e  of  a p r o f e s s i o n a l  bondsman, a n  approved  q u a l i f i c a t i o n  



bond i n  t h e  r e q u i r e d  amount ,  i s s u e  t o  t h e  a p p l i c a n t  a l i c e n s e  t o  do  

b u s i n e s s  a s  a  p r o f e s s i o n a l  bondsman, s o l i c i t i n g  a g e n t ,  o r  r u n n e r ,  a s  

t h e  c a s e  may b e .  

( 5 )  No l i c e n s e d  p r o f e s s i o n a l  bondsman s h a l l  have  i n  h i s  

employ i n  t h e  b a i l  bond b u s i n e s s  a n y  p e r s o n  who c o u l d  n o t  q u a l i f y  f o r  

a l i c e n s e  u n d e r  t h i s  a r t i c l e ,  n o r  s h a l l  any  l i c e n s e d  p r o f e s s i o n a l  

bondsman have  a s  a p a r t n e r  o r  a s s o c i a t e  i n  such  b u s i n e s s  a n y  p e r s o n  

who c o u l d  n o t  s o  q u a l i f y .  

72-22-4.  L i c e n s e  f e e s .  Each l i c e n s e  a p p l i c a t i o n  and 

a p p l i c a t i o n  f o r  l i c e n s e  r e n e w a l  t o  engage  i n  t h e  b u s i n e s s  of 

p r o f e s s i o n a l  bondsman s h a l l  b e  accompanied by a f e e  o f  o n e  hundred  

d o l l a r s .  Each l i c e n s e  a p p l i c a t i o n  and a p p l i c a t i o n  f o r  l i c e n s e  r e n e w a l  

t o  engage  i n  t h e  b u s i n e s s  of s o l i c i t i n g  a g e n t  o r  r u n n e r  s h a l l  be  

accompanied by a f e e  of t e n  d o l l a r s .  

72-22-5.  Semi-annual  r e p o r t s  r e ~ u i r e d  . Beg inn ing  J a n u a r y  

31, 1964 ,  e a c h  p r o f e s s i o n a l  bondsman l i c e n s e d  u n d e r  t h e  p r o v i s i o n s  of  

t h i s  a r t i c l e  s h a l l ,  u n d e r  o a t h ,  r e p o r t  s e m i - a n n u a l l y  t o  t h e  d e p a r t m e n t  

on f o r m s  p r e s c r i b e d  by t h e  d e p a r t m e n t .  The r e p o r t s  s h a l l  be  made 

p r i o r  t o  J a n u a r y  31 and J u l y  31 o f  e a c h  y e a r  a n d  s h a l l  c o n t a i n  t h e  

f o l l o w i n g  d e t a i l e d  i n f o r m a t i o n  f o r  t h e  p r e c e d i n g  c a l e n d a r  y e a r :  

(1) The names of  t h e  p e r s o n s  f o r  whom such  p r o f e s s i o n a l  

bondsman h a s  become s u r e t y .  

( 2 )  The d a t e  and amount of  t h e  bonds  i s s u e d  by  s u c h  bondsman, 

and t h e  c o u r t  o r  c o u r t s  i n  which such  bonds  were p o s t e d .  

( 3 )  The f e e  f o r  e a c h  bond c h a r g e d  by  s u c h  p r o f e s s i o n a l  

bondsman. 

( 4 )  The amount of  c o l l a t e r a l  o r  s e c u r i t y  r e c e i v e d  f rom 

i n s u r e d  p r i n c i p a l s  o r  p e r s o n s  a c t i n g  on b e h a l f  of  such  p r i n c i p a l s  by 

such  p r o f e s s i o n a l  bondsman on e a c h  bond.  



( 5 )  Such f u r t h e r  i n f o r m a t i o n  a s  t h e  d e p a r t m e n t  may r e q u i r e ,  

i n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  r e s i d e n c e  and b u s i n e s s  a d d r e s s e s ,  

f i n a n c i a l  s t a t e m e n t s ,  o t h e r  b u s i n e s s  a c t i v i t i e s ,  and t h e  name and 

a d d r e s s  of e a c h  s o l i c i t i n g  a g e n t  and r u n n e r ,  i f  a n y ,  employed o r  u s e d  

by such  p r o f e s s i o n a l  bondsman. 

72-22-6. Denia 1, s u s ~ e n s i o n .  r e v o c a t i o n .  and r e f u s a l  t o  

renew l i c e n s e  - h e a r i n q .  ( 1 )  The  d e p a r t m e n t  may d e n y ,  s u s p e n d ,  r e v o k e ,  

o r  r e f u s e  t o  r enew,  a s  may b e  a p p r o p r i a t e ,  t h e  l i c e n s e  of  any  p e r s o n  

engaged i n  t h e  b u s i n e s s  of  p r o f e s s i o n a l  bondsman, s o l i c i t i n g  a g e n t ,  

o r  r u n n e r  f o r  any  of  t h e  f o l l o w i n g  r e a s o n s :  

( a )  Any c a u s e  f o r  which  t h e  i s s u a n c e  of  t h e  l i c e n s e  c o u l d  

have  b e e n  r e f u s e d  had i t  t h e n  e x i s t e d  and been  known t o  t h e  d e p a r t m e n t .  

( b )  F a i l u r e  t o  p o s e  a q u a l i f i e d  bond i n  t h e  r e q u i r e d  amount 

w i t h  t h e  d e p a r t m e n t  d u r i n g  t h e  p e r i o d  s u c h  p e r s o n  i s  engaged i n  t h e  

b u s i n e s s  w i t h i n  t h i s  s t a t e ,  o r ,  i f  s u c h  bond h a s  b e e n  p o s t e d ,  t h e  

f o r f e i t u r e  o r  c a n c e l l a t i o n  of  s u c h  bond.  

( c )  M a t e r i a l  m i s s t a t e m e n t ,  m i s r e p r e s e n t a t i o n ,  o r  f r a u d  i n  

o b t a i n i n g  t h e  l i c e n s e .  

( d )  M i s a p p r o p r i a t i o n ,  c o n v e r s i o n ,  o r  u n l a w f u l  w i t h h o l d i n g  

of moneys b e l o n g i n g  t o  i n s u r e d  p r i n c i p a l s  o r  o t h e r s  and r e c e i v e d  i n  

t h e  c o n d u c t  of b u s i n e s s  u n d e r  t h e  l i c e n s e .  

( e )  F r a u d u l e n t  o r  d i s h o n e s t  p r a c t i c e s  i n  t h e  c o n d u c t  of 

t h e  b u s i n e s s  u n d e r  t h e  l i c e n s e .  

( f )  W i l l f u l  f a i l u r e  t o  comply w i t h ,  o r  w i l l f u l  v i o l a t i o n  of 

any  p r o v i s i o n s  of t h i s  a r t i c l e  o r  o f  any  p r o p e r  o r d e r ,  r u l e ,  o r  

r e g u l a t i o n  o f  t h e  d e p a r t m e n t  o r  any  c o u r t  o f  t h i s  s t a t e .  

( g )  Any a c t i v i t y  p r o h i b i t e d  i n  72-22-9 ( 1 ) .  

( h )  D e f a u l t  i n  payment t o  t h e  c o u r t  s h o u l d  a n y  bond i s s u e d  

by such  bondsman b e  f o r f e i t e d  by o r d e r  o f  t h e  c o u r t .  



( 2 )  I f  t h e  d e p a r t m e n t  s h a l l  d e n y ,  s u s p e n d ,  r e v o k e ,  o r  r e f u s e  

t o  renew any s u c h  l i c e n s e ,  t h e  a g g r i e v e d  p e r s o n  s h a l l  b e  g i v e n  a n  

o p p o r t u n i t y  f o r  a  h e a r i n g  s u b j e c t  t o  j u d i c i a l  r e v i e w  a s  p r o v i d e d  i n  

a r t i c l e  1 6 ,  c h a p t e r  3 ,  C o l o r a d o  R e v i s e d  S t a t u t e s  1 9 5 3  ( 1 9 6 0  Perm. 

s u p p .  1.  
72-22-7 .  N o t i c e  t o  c o u r t s  - t o  t h e  d e ~ a r t m e n t .  (1) T h e  

d e p a r t m e n t  s h a l l  f u r n i s h  t o  a l l  c o u r t s  i n  t h i s  s t a t e  t h e  names of 

a l l  p r o f e s s i o n a l  bondsmen l i c e n s e d  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  a r t i c l e ,  

and  s h a l l  f o r t h w i t h  n o t i f y  s u c h  c o u r t s  of  t h e  s u s p e n s i o n ,  r e v o c a t i o n ,  

o r  r e i n s t a t e m e n t  o f  a n y  bondsman ' s  l i c e n s e  t o  e n g a g e  i n  s u c h  b u s i n e s s .  

No c o u r t  s h a l l  a c c e p t  bond f r o m  a  p r o f e s s i o n a l  bondsman u n l e s s  s u c h  

bondsman i s  l i c e n s e d  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  a r t i c l e  a n d  u n l e s s  

s u c h  bondsman s h a l l  e x h i b i t  t o  s u c h  c o u r t  a  v a l i d  p o c k e t  c a r d  o r  l i cense  

i s s u e d  by  t h e  d e p a r t m e n t  a n d  t h e  l i c e n s e  of  s u c h  bondsman s h a l l  n o t  h a v e  

b e e n  s u s p e n d e d  o r  r e v o k e d .  

( 2 )  The  c l e r k  of  e a c h  c o u r t  o f  t h i s  s t a t e  s h a l l  r e p o r t  t o  

t h e  c o m m i s s i o n e r  p r i o r  t o  J a n u a r y  31 and  J u l y  31 o f  e a c h  y e a r  t h e  

name of e a c h  bondsman f u r n i s h i n g  b a i l  i n  s u c h  c o u r t  and  t h e  number 

of bonds  p o s t e d  and  o u t s t a n d i n g  by  e a c h  s u c h  bondsman.  

72-22-8 .  Maximum commis s ion  o r  f e e .  No p r o f e s s i o n a l  

bondsman s h a l l  c h a r g e  f o r  h i s  premium, c o m m i s s i o n ,  o r  f e e  a n  amount  

more  t h a n  t e n  p e r  c e n t  o f  t h e  amount  o f  b a i l  f u r n i s h e d  b y  him.  

72-22-9 .  P r o h i b i t e d  a c t i v i t i e s  - D e n a l t i e s .  (1) It  s h a l l  


b e  u n l a w f u l  f o r  a n y  l i c e n s e e  h e r e u n d e r  t o  e n g a g e  i n  a n y  o f  t h e  


f o l l o w i n g  a c t i v i t i e s :  


( a )  S p e c i f y ,  s u g g e s t ,  o r  a d v i s e  t h e  employment  o f  a n y  


p a r t i c u l a r  a t t o r n e y  t o  r e p r e s e n t  h i s  p r i n c i p a l .  




( b )  Pay a f e e  o r  r e b a t e ,  o r  t o  g i v e  o r  p r o m i s e  t o  g i v e  

a n y t h i n g  of v a l u e  t o  a j a i l e r ,  po l i ceman ,  p e a c e  o f f i c e r ,  c l e r k ,  d e p u t y  

c l e r k ,  any  o t h e r  employee of any  c o u r t ,  d i s t r i c t  a t t o r n e y  o r  any  of 

h i s  employees ,  o r  a n y  p e r s o n  who h a s  power t o  a r r e s t  o r  t o  h o l d  any  

p e r s o n  i n  c u s t o d y .  

( c )  Pay a f e e  o r  r e b a t e  o r  t o  g i v e  a n y t h i n g  of  v a l u e  t o  a n  

a t t o r n e y  i n  b a i l  bond m a t t e r s ,  e x c e p t  i n  d e f e n s e  of  any a c t i o n  on a 

bond,  o r  a s  c o u n s e l  t o  r e p r e s e n t  such  bondsman , sh i s  a g e n t ,  o r  employees .  

( d )  Pay a f e e  o r  r e b a t e ,  o r  t o  g i v e  o r  p r o m i s e  t o  g i v e  

a n y t h i n g  of  v a l u e  t o  t h e  p e r s o n  on whose bond h e  i s  s u r e t y .  

( e )  Accept  a n y t h i n g  o f  v a l u e  f rom a  p e r s o n  on  whose bond h e  

i s  s u r e t y ,  o r  f rom o t h e r s  on b e h a l f  o f  such  p e r s o n ,  e x c e p t  t h e  f e e  o r  

premium on t h e  bond,  b u t  t h e  bondsman may a c c e p t  c o l l a t e r a l  s e c u r i t y  

o r  o t h e r  i n d e m n i t y .  

( f )  C o e r c e ,  s u g g e s t ,  a i d  and  a b e t ,  o f f e r  p r o m i s e  of f a v o r ,  

o r  t h r e a t e n  any  p e r s o n  on whose bond he  i s  s u r e t y  o r  o f f e r s  t o  become 

s u r e t y ,  t o  i n d u c e  t h a t  p e r s o n  t o  commit a n y  c r i m e .  

( g )  S e c u r e  any  bond w i t h  r e a l  p r o p e r t y  l o c a t e d  o u t s i d e  t h i s  

s t a t e .  

( 2 )  Any l i c e n s e e  who v i o l a t e s  a n y  p r o v i s i o n  o f  s u b s e c t i o n  

(1) of  t h i s  s e c t i o n  s h a l l  b e  g u i l t y  of  a misdemeanor  a n d ,  upon 

c o n v i c t i o n ,  s h a l l  be s u b j e c t  t o  a f i n e  o f  n o t  more t h a n  one  t h o u s a n d  

d o l l a r s ,  impr i sonmen t  i n  t h e  c o u n t y  j a i l  f o r  n o t  more t h a n  one y e a r ,  

o r  b o t h  such f i n e  and i m p r i s o n m e n t .  

( 3 )  Any p e r s o n  who a c t s  o r  a t t e m p t s  t o  a c t  a s  a p r o f e s s i o n a l  

bondsman, s o l i c i t i n g  a g e n t ,  o r  r u n n e r  a s  d e f i n e d  i n  t h i s  a r t i c l e  and 

who i s  n o t  l i c e n s e d  a s  such  u n d e r  t h i s  a r t i c l e  s h a l l  b e  g u i l t y  of a 

misdemeanor a n d ,  upon c o n v i c t i o n ,  s h a l l  b e  s u b j e c t  t o  a f i n e  of n o t  

more t h a n  one  t h o u s a n d  d o l l a r s ,  i m p r i s o n m e n t  i n  t h e  c o u n t y  j a i l  f o r  

n o t  more t h a n  one  y e a r ,  o r  b o t h  s u c h  f i n e  and impr i sonmen t .  
- 52 -



72-22-10 .  P e n a l t y  f o r  v i o l a t i o n  o f  bond c o n d i t i o n s ,  Any 

p e r s o n  c h a r g e d  w i t h  a c r i m i n a l  v i o l a t i o n  who h a s  o b t a i n e d , h i s  r e l e a s e  

f rom c u s t o d y  by h a v i n g  a p r o f e s s i o n a l  bondsman, s u r e t y  company,  o r  

p e r s o n  o t h e r  t h a n  h i m s e l f  f u r n i s h  h i s  b a i l  bond ,  and  who f a i l s  t o  

a p p e a r  i n  c o u r t  a t  t h e  t ime and p l a c e  o r d e r e d  by  t h e  c o u r t ,  w i t h  i n t e n t  

t o  a v o i d  p r o s e c u t i o n  and  t r i a l  s h a l l  b e  g u i l t y  o f  a misdemeanor  a n d ,  

upon c o n v i c t i o n ,  s h a l l  be  s u b j e c t  t o  a f i n e  o f  n o t  more  t h a n  o n e  

t h o u s a n d  d o l l a r s ,  i m p r i s o n m e n t  i n  t h e  c o u n t y  j a i l  f o r  n o t  more t h a n  

o n e  y e a r ,  o r  b o t h  s u c h  f i n e  and  i m p r i s o n m e n t ,  

72-22-11 .  F o r f e i t u r e  - e x o n e r a t i o n  - c o n t i n u a n c e  o f  b o n d s .  

(1)( a )  . I f  t h e r e  i s  a  b r e a c h  o f  c o n d i t i o n  o f  a b o n d ,  t h e  c o u r t  s h a l l  

d e c l a r e  a f o r f e i t u r e  o f  t h e  b a i l .  

( b )  The  c o u r t  may d i r e c t  t h a t  a f o r f e i t u r e  b e  se t  a s i d e ,  

upon s u c h  c o n d i t i o n s  a s  t h e  c o u r t  may i m p o s e ,  i f  i t  a p p e a r s  t h a t  

j u s t i c e  d o e s  n o t  r e q u i r e  t h e  e n f o r c e m e n t  o f  t h e  f o r f e i t u r e .  

( c )  By e n t e r i n g  i n t o  a  bond t h e  o b l i g o r  s u b m i t s  t o  t h e  

j u r i s d i c t i o n  o f  t h e  c o u r t .  H i s  l i a b i l i t y  may b e  e n f o r c e d  w i t h o u t  t h e  

n e c e s s i t y  o f  a n  i n d e p e n d e n t  a c t i o n  when a  f o r f e i t u r e ,  h a s  n o t  b e e n  se t  

a s i d e .  The  c o u r t  s h a l l  o r d e r  t h e  i s s u a n c e  of  a c i t a t i o n  d i r e c t e d  t o  

t h e  o b l i g o r .  t o  show c a u s e ,  i f  a n y  t h e r e  b e ,  why judgment  s h o u l d  n o t  

b e  e n t e r e d  a g a i n s t  him f o r t h w i t h  and  e x e c u t i o n  i s s u e d  t h e r e o n .  S a i d  

c i t a t i o n  may b e  s e r v e d  p e r s o n a l l y  o r  by  c e r t i f i e d  m a i l  upon  t h e  

o b l i g o r  d i r e c t e d  t o  t h e  a d d r e s s  g i v e n  i n  t h e  bond.  H e a r i n g  on  t h e  

c i t a t i o n  s h a l l  b e  h e l d  n o t  l e s s  t h a n  20 d a y s  a f t e r  s e r v i c e .  The  

d e f e n d a n t ' s  a t t o r n e y  and t h e  p r o s e c u t i n g  a t t o r n e y  s h a l l  b e  g i v e n  

n o t i c e  o f  t h e  h e a r i n g .  

( d )  A f t e r  e n t r y  o f  s u c h  j u d g m e n t ,  t h e  c o u r t  may remit  i t  

i n  w h o l e  o r  i n  p a r t  u n d e r  t h e  c o n d i t i o n s  a p p l y i n g  t o  t h e  s e t t i n g  

a s i d e  of  f o r f e i t u r e  i n  p a r a g r a p h  ( b )  o f  t h i s  s u b s e c t i o n .  I f  a 



bond f o r f e i t u r e  h a s  been  p a i d  i n t o  t h e  g e n e r a l  f u n d  of  t h e  c o u n t y ,  

t h e  commiss ione r s  t h e r e o f  s h a l l  b e  n o t i f i e d  of any  a p p l i c a t i o n  f o r  

r e m i s s i o n .  

( 2 )  The o b l i g o r  s h a l l  be  e x o n e r a t e d  a s  f o l l o w s :  (1) When 

t h e  c o n d i t i o n  of t h e  bond h a s  been  s a t i s f i e d ;  o r  ( 2 )  When t h e  amount 

o f  t h e  f o r f e i t u r e  h a s  been p a i d ;  o r  ( 3 )  Upon s u r r e n d e r  of  t h e  d e f e n d a n t  

i n t o  c u s t o d y  b e f o r e  judgment upon a n  o r d e r  t o  show c a u s e ,  upon payment 

of  a l l  c o s t s  o c c a s i o n e d  t h e r e b y .  The o b l i g o r  may s e i z e  and s u r r e n d e r  

t h e  d e f e n d a n t  t o  t h e  s h e r i f f  of  t h e  c o u n t y  w h e r e i n  t h e  bond s h a l l  b e  

t a k e n ,  and i t  s h a l l  b e  t h e  d u t y  of  such  s h e r i f f ,  on. such  s u r r e n d e r  

and d e l i v e r y  t o  him of  a c e r t i f i e d  copy of  t h e  bond by which t h e  

o b l i g o r  i s  bound,  t o  t a k e  such  p e r s o n  i n t o  c u s t o d y ,  and by w r i t i n g  

acknowledge such  s u r r e n d e r .  

( 3 )  I n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  c o u r t  and w i t h  t h e  

c o n s e n t  of t h e  s u r e t y  o r  s u r e t i e s ,  t h e  same bond may b e  c o n t i n u e d  u n t i l  

t h e  f i n a l  d i s p o s i t i o n  o f  t h e  c a s e  i n  t h e  t r i a l  c o u r t  o r  pend ing  

d i s p o s i t i o n  of  t h e  c a s e  on r e v i e w .  

SECTION 2 .  E f f e c t i v e  d a t e .  T h i s  a c t  s h a l l  become e f f e c t i v e  

on J u l y  1, 1963.  

SECTION 3. S a f e t y  c l a u s e .  The g e n e r a l  a s sembly  h e r e b y  

f i n d s ,  d e t e r m i n e s ,  and d e c l a r e s  t h a t  t h i s  a c t  i s  n e c e s s a r y  f o r  t h e  

immedia te  p r e s e r v a t i o n  of  t h e  p u b l i c  p e a c e ,  h e a l t h ,  and s a f e t y .  



COUNSEL FOR INDIGENT DEFENDANTS 


I n  d i s t r i c t  c o u r t  c r i m i n a l  a c t i o n s ,  s t a t u t o r y  a u t h o r i t y  i s  
g i v e n  t h e  j u d g e  t o  a p p o i n t  c o u n s e l  f o r  i n d i g e n t  d e f e n d a n t s a l  T h i s  
a u t h o r i t y  i s  p e r m i s s i v e  r a t h e r  t h a n  m a n d a t o r y ,  b u t  i f  c o u n s e l  i s  
a p p o i n t e d  h e  r e c e i v e s  a f e e  f i x e d  by t h e  j u d g e  and p a i d  by t h e  c o u n t y  
i n  which  t h e  c a s e  i s  t r i e d . 2  T h e r e  a r e  no p r o v i s i o n s  f o r  c o u r t - a p p o i n t e d  
c o u n s e l s  i n  c a s e s  b e f o r e  c o u n t y ,  j u v e n i l e ,  and m u n i c i p a l  c o u r t s .  The 
method of  p r o v i d i n g  c o u n s e l  f o r  i n d i g e n t  d e f e n d a n t s  i n  C o l o r a d o  h a s  
b e e n  c r i t i c i z e d  f o r  s e v e r a l  s h o r t c o m i n g s :  1) C o u n s e l  i s  p r o v i d e d  o n l y  
f o r  d i s t r i c t  c o u r t  d e f e n d a n t s  when t h e r e  i s  o f t e n  need f o r  c o u n s e l  i n  
o t h e r  c o u r t s  a s  w e l l .  2 )  U s u a l l y  c o u n s e l  i s  n o t  a p p o i n t e d  u n t i l  t h e  
d e f e n d a n t  i s  a r r a i g n e d ,  and t o  p r e p a r e  a n  a d e q u a t e  d e f e n s e ,  c o u n s e l  
s h o u l d  b e  a p p o i n t e d  a s  s h o r t l y  a f t e r  a r r e s t  a s  p o s s i b l e .  3 )  The  a l l e g e d  
v i o l a t o r  i s  e n t i t l e d  t o  t h e  b e s t  p o s s i b l e  d e f e n s e ,  b u t  o f t e n  
i n e x p e r i e n c e d  a t t o r n e y s  a r e  a p p o i n t e d ,  4 )  The  p r e s e n t  s y s t e m  d o e s  n o t  
p r o v i d e  t h e  i n v e s t i g a t o r y  and o t h e r  f a c i l i t i e s  n e c e s s a r y  f o r  a  c o m p l e t e  
d e f e n s e .  5 )  I n  some c o u n t i e s ,  t h e  f e e s  p a i d  a r e  t o o  s m a l l  f o r  t h e  work 
i n v o l v e d  i n  p r e p a r i n g  a n  a d e q u a t e  d e f e n s e .  6 )  I n  some of t h e  l a r g e r  
c o u n t i e s  where  t h e  f e e s  p a i d  a r e  more commensura te  w i t h  t h e  work 
r e q u i r e d ,  t h e  t o t a l  c o s t  i s  t o o  g r e a t  f o r  t h e  s e r v i c e s  p r o v i d e d .  

O t h e r  Methods of  P r o v i d i n q  C o u n s e l  

These  c r i t i c i s m s  have  a l s o  b e e n  made of  t h e  a s s i g n e d - c o u n s e l  
sy s t em i n  o t h e r  s t a t e s ,  A s  a r e s u l t ,  s e v e r a l  a l t e r n a t e  a p p r o a c h e s  t o  
p rov id i ' ng  c o u n s e l  f o r  i n d i g e n t  d e f e n d a n t s  h a v e  b e e n  d e v e l o p e d .  T h e s e  
i n c l u d e  t h e  v o l u n t a r y - d e f e n d e r  s s t e m ,  t h e  p u b l i c - d e f e n d e r  s y s t e m ,  and 
t h e  mixed p r i v a t e - p u b l i c  s y s t e m . 3 

T h e s e  s y s t e m s  may b e  d e s c r i b e d  a s  follow^:^ 
The Vo lun ta ry -Def  e n d e r  Svs t em 

V o l u n t a r y - d e f e n d e r  o r g a n i z a t i o n s . .  . ~ a r dp r i v a t e ,  
non -gove rnmen ta l  o r g a n i z a t i o n s  r e p r e s e n t i n g  
i n d i g e n t  d e f e n d a n t s  a c c u s e d  of c r i m e .  They  may 
o r  may n o t  b e  a f f i l i a t e d  w i t h  a  c i v i l  l e g a l  a i d  
o r g a n i z a t i o n . . ,  

The v o l u n t a r y - d e f e n d e r  s y s t e m  i s  c h a r a c t e r i z e d  
by what  may b e  te rmed t h e  " l a w - o f f i c e n  a p p r o a c h  
t o  t h e  r e p r e s e n t a t i o n  o f  t h e  i n d i g e n t  d e f e n d a n t .  
Whi l e  t h e  a s s i g n e d - c o u n s e l  s y s t e m  g e n e r a  l l y  
r e s u l t s  i n  a  number of  d i f f e r e n t  l a w y e r s  b e i n g  
a s s i g n e d  f rom t i m e  t o  t i m e  t o  r e p r e s e n t  i n d i g e n t  

1, 	 39-7-29.  C o l o r a d o  R e v i s e d  S t a t u t e s .  1953 .  
2 .  	 I b i d .  
3. 	 Equa l  J u s t i c e  f o r  t h e  Accused ,  S p e c i a l  Commit tee  o f  t h e  New York 


C i t y  Bar  A s s o c i a t i o n  and t h e  N a t i o n a l  Lega l  Aid A s s o c i a t i o n ,  

Doubleday & Company, I n c . ,  Ga rden  C i t y ,  New York,  1959 ,  p .  2 5 .  


4 .  	 I b i d . ,  pp .  50-52.  



d e f e n d a n t s ,  t h e  v o l u n t a r y - d e f e n d e r  s y s t e m  c r e a t e s  
a law o f f i c e  which  t h e  c o u r t  may a s s i g n  t o  r e p r e s e n t  
any  and a l l  i n d i g e n t  d e f e n d a n t s .  T h e s e  law o f f i c e s  
v a r y  i n  s i z e  f rom t h e  s u b s t a n t i a l  o r g a n i z a t i o n s  o f  
New York and P h i l a d e l p h i a  t o  s m a l l e r  o f f i c e s  s u c h  a s  
New O r l e a n s .  N e v e r t h e l e s s ,  u n d e r  t h i s  s y s t e m  t h e  
f u n c t i o n  of  d e f e n d i n g  i n d i g e n t s  i s  c e n t r a l i z e d  i n  
a p r o f e s s i o n a l  d e f e n s e  u n i t .  

V o l u n t a r y - d e f e n d e r  o f f i c e s  a r e  p r i v a t e l y  c o n t r o l l e d  
and s u p p o r t e d .  P r i v a t e  c o n t r o l  i s  u s u a l l y  a c h i e v e d  
t h r o u g h  a n  i n d e p e n d e n t  g o v e r n i n g  body t o  which t h e  
s t a f f  of t h e  o r g a n i z a t i o n  i s  r e s p o n s i b l e .  F i n a n c i a l  
s u p p o r t  i s  s o u g h t  e i t h e r  t h r o u g h  i n d e p e n d e n t  e f f o r t s  
t o  s e c u r e  c h a r i t a b l e  d o n a t i o n s  o r  t h r o u g h  p a r t i c i -  
p a t i o n  i n  c o o p e r a t i v e  c h a r i t a b l e  e f f o r t s  such  a s  
t h e  Community C h e s t .  I n  some i n s t a n c e s ,  b o t h  
methods  a r e  u s e d .  

The v o l u n t a r y - d e f e n d e r  s y s t e m  may u t i l i z e  
. t r a i n e d ,  s a l a r i e d  i n v e s t i g a t o r s  t o  a s s i s t  i t s  
l e g a l  s t a f f .  I t  may a l s o  b e  a i d e d  ,by v o l u n t e e r s  
f rom p r i v a t e  law o f f i c e s  o r  l o c a l  law s c h o o l s . . .  

T h e  P u b l i c - D e f e n d e r  Svs t em 

The p u b l i c  d e f e n d e r ,  l i k e  t h e  p u b l i c  p r o s e c u t o r ,  
i s  a p u b l i c  o f f i c i a l .  The  f o r m e r  i s  r e t a i n e d  by 
t h e  government  t o  f u l f i l l  s o c i e t y ' s  d u t y  t o  s e e  
t h a t  a l l  d e f e n d a n t s ,  i r r e s p e c t i v e  of means ,  h a v e  
e q u a l  p r o t e c t i o n  u n d e r  t h e  law;  t h e  l a t t e r  i s  
r e t a i n e d  by t h e  gove rnmen t  t o  s e r v e  s o c i e t y ' s  
i n t e r e s t  i n  law e n f o r c e m e n t .  G e n e r a l l y ,  whenever  
t h e r e  i s  a p u b l i c - d e f e n d e r  o f f i c e ,  t h a t  o f f i c e  
r e p r e s e n t s  a l l  i n d i g e n t  d e f e n d a n t s  i n  t h o s e  
c o u r t s  i n  which t h e  p u b l i c  d e f e n d e r  r e g u l a r l y  
a p p e a r s .  

P u b l i c - d e f e n d e r  s y s t e m s  v a r y  i n  s i z e  f rom 
l a r g e  o f f i c e s  such  a s  t h o s e  i n  Los A n g e l e s  Coun ty  
and Alameda Coun ty ,  C a l i f o r n i a ,  t o  a  s i n g l e - l a w y e r  
o f f i c e  s u c h  a s  t h e  p u b l i c  d e f e n d e r  i n  t h e  New 
Haven D i s t r i c t  i n  C o n n e c t i c u t .  Some, s u c h  a s  
c e r t a i n  o f f i c e s  i n  C a l i f o r n i a ,  h a v e  f a c i l i t i e s  f o r  
i n v e s t i g a t i o n ;  o t h e r s  have  o n l y  l i m i t e d  f u n d s  
and f a c i l i t i e s .  

The s t a f f  of p u b l i c - d e f e n d e r  o f f i c e s  may b e  
s e l e c t e d  t h r o u g h  c i v i l  s e r v i c e  p r o c e d u r e s ,  
a p p o i n t e d  by  t h e  j u d i c i a r y  o r  t h e  a p p r o p r i a t e  l o c a l  
o f f i c i a l s ,  o r  e l e c t e d .  On t h e  w h o l e ,  t h e  l e g a l  
s t a f f s  of p u b l i c - d e f e n d e r  o f f i c e s  a p p e a r  t o  b e  
r e l a t i v e l y  s t a b l e  and i n  a  number of  i n s t a n c e s  
t h e s e  s t a f f s  have  d e v e l o p e d  t h e  c h a r a c t e r i s t i c s  
of c a r e e r  s e r v i c e s .  



The l a r g e r  p u b l i c - d e f e n d e r  o f f i c e s  r e c e i v e  
o f f i c e  f a c i l i t i e s  f rom t h e  gove rnmen t .  However, 
. s m a l l e r  p u b l i c - d e f  e n d e r  o f f  i c e s  o f t e n  a r e  
o p e r a t e d  f r o m  t h e  p r i v a t e  l aw o f f i c e  of  t h e  
a t t o r n e y  s e r v i n g  a s  p u b l i c  d e f e n d e r .  

P u b l i c - d e f e n d e r  s y s t e m s  a r e  f i n a n c e d  by p u b l i c  
f u n d s .  I n  some i n s t a n c e s ,  t h e y  a r e  t r e a t e d  
i n  t h e  same manner a s  o t h e r  government  
i n s t i t u t i o n s  and  s u b m i t  a y e a r l y  b u d g e t  t o  
t h e  p r o p e r  a p p r o p r i a t i n g  body.  O t h e r s  o p e r a t e  
on a  f i x e d  r e t a i n e r  b a s i s ,  t h e  p u b l i c  d e f e n d e r  
b e i n g  p a i d  a y e a r l y  s a l a r y  o r  f e e  f o r  h i s  
s e r v i c e s  and  b e i n g  e x p e c t e d  t o  f i n a n c e  h i s  o f f i c e  
e x p e n s e s  f rom h i s  c o m p e n s a t i o n .  

The Mixed P r i v a t e - P u b l i c  Sys t em 

The c i t i e s  o f  R o c h e s t e r  and B u f f a l o ,  New York,  
h a v e  a mixed p r i v a t e - p u b l i c  s y s t e m  which  i s  
u n i q u e  i n  t h e  U n i t e d  S t a t e s .  

R o c h e s t e r  h a s  had f o r  some t i m e  a  L e g a l  Aid 
S o c i e t y  which  i s  a c t i v e  i n  c i v i l  c a s e s .  I n  
1 9 5 4 ,  p u r s u a n t  t o  a n  e n a b l i n g  s t a t u t e ,  t h e  
L e g a l  A i d . S o c i e t y  r e q u e s t e d  and  r e c e i v e d  f r o m  
t h e  Board of  S u p e r v i s o r s  o f  Monroe Coun ty  a n  
a p p r o p r i a t i o n  t o  e s t a b l i s h  a  d e f e n d e r  s e r v i c e  t o  
f u n c t i o n  i n  t h e  i n f e r i o r  c r i m i n a l  c o u r t s  o f  
t h e  c o u n t y .  A l a w y e r  employed by t h e  S o c i e t y  
h a s  s i n c e  p e r f o r m e d  t h i s  f u n c t i o n .  

Thus ,  R o c h e s t e r  f u r n i s h e s  c o u n s e l  t o  t h e  
i n d i g e n t  d e f e n d a n t  i n  l o w e r  c o u r t  c r i m i n a l  c a s e s  
w i t h i n  t h e  o r g a n i z a t i o n a l  f ramework o f  a p r i v a t e  
l e g a l  a i d  s o c i e t y  and  s u p p o r t s  t h i s  s y s t e m  by  
p u b l i c  f u n d s .  B u f f a l o  h a s  r e c e n t l y  i n s t i t u t e d  
a s i m i l a r  p rogram of o p e r a t i o n .  

Recommendat ions  f o r  t h e  D e f e n s e  of  t h e  I n d i q e n t  i n  C o l o r a d o  

I n  b o t h  t h e  1957 and  1959  s e s s i o n s  of  t h e  G e n e r a l  Assembly ,  
a b i l l  was i n t r o d u c e d  t o  e s t a b l i s h  a  p u b l i c  d e f e n d e r  s y s t e m  i n  
j u d i c i a l  d i s t r i c t s  w i t h  more t h a n  50,000 p o p u l a t i o n .  A p u b l i c  d e f e n d e r  
was t o  b e  a p p o i n t e d  f o r  e a c h  s u c h  d i s t r i c t  by t h e  g o v e r n o r  f rom 
p e r s o n s  recommended t o  him by t h e  d i s t r i c t  j u d g e  o r  j u d g e s .  The 
s a l a r i e s  s e t  f o r  p u b l i c  d e f e n d e r s  w e r e  c o m p a r a b l e  t o  t h o s e  f o r  d i s t r i c t  
a t t o r n e y s .  I n  n e i t h e r  s e s s i o n  was t h i s  m e a s u r e  a p p r o v e d  by t h e  
G e n e r a l  Assembly.  



P e r m i s s i v e  P u b l i c  Defende r  Sys tem 

I n  Sep tember ,1960 ,  t h e  M e t r o p o l i t a n  P u b l i c  Defende r  Com- 
m i t t e e  was formed w i t h  i t s  membership composed of r e p r e s e n t a t i v e s  
f rom t h e  Lega l  Aid S o c i e t y ,  Denver  Men ta l  H e a l t h  A s s o c i a t i o n ,  League 
of Women V o t e r s ,  C a t h o l i c  W e l f a r e ,  American C i v i l  L i b e r t i e s  Union,  
and  o t h e r  o r g a n i z a t i o n s .  A f t e r  c o n s i d e r a b l e  s t u d y ,  t h i s  g r o u p  
recommended l e g i s l a t i o n  p a t t e r n e d  a f t e r  t h e  Model D e f e n d e r  A c t ,  which 
was d r a f t e d  by t h e  N a t i o n a l  Lega l  Aid and Defende r  A s s o c i a t i o n  i n  
c o n j u n c t i o n  w i t h  t h e  American Bar  A s s o c i a t i o n .  T h i s  model a c t  was 
a d o p t e d  i n  1959  by t h e  N a t i o n a l  C o n f e r e n c e  of  Commiss ioners  on Uniform 
S t a t e  Laws. 

T h i s  l e g i s l a t i o n  i n  s l i g h t l y  m o d i f i e d  fo rm was i n t r o d u c e d  
i n  b o t h  h o u s e s  of t h e  G e n e r a l  Assembly i n  1961  b u t  was n o t  a d o p t e d .  
S u p p o r t e r s  of t h e  p roposed  measu re  s t i l l  a r e  of  t h e  o p i n i o n  t h a t  t h i s  
l e g i s l a t i o n  i s  a d e s i r a b l e  s t e p  toward  t h e  a d e q u a t e  p r o v i s i o n  of  
c o u n s e l  f o r  i n d i g e n t  d e f e n d e r s ,  and t h e r e  a r e  p l a n s  t o  s u b m i t  t h i s  
p r o p o s a l  t o  t h e  F o r t y - f o u r t h  G e n e r a l  Assembly i n  1963 .  

T h i s  l e g i s l a t i o n  d i f f e r s  f r o m  t h e  m e a s u r e s  i n t r o d u c e d  i n  
1957 and 1959 i n  t h r e e  i m p o r t a n t  r e s p e c t s :  1) The a c t  i s  p e r m i s s i v e  
r a t h e r  t h a n  manda to ry .  2 )  A l l  c o u n t i e s ,  s i n g l y  o r  i n  g r o u p s ,  may 
e s t a b l i s h  a d e f e n d e r  s y s t e m ,  i n s t e a d  o f  l i m i t i n g  t h e  o f f i c e  of  p u b l i c  
d e f e n d e r  t o  j u d i c i a l  d i s t r i c t s  of  a c e r t a i n  s i z e .  3 )  The p u b l i c  
d e f e n d e r  would b e  a u t h o r i z e d  t o  r e p r e s e n t  i n d i g e n t  d e f e n d a n t s  c h a r g e d  
w i t h  c r i m e s  i n  c o u n t y  and m u n i c i p a l  c o u r t ,  a s  w e l l  a s  i n  d i s t r i c t  
c o u r t .  I n  a d d i t i o n ,  h e  would a l s o  be  a u t h o r i z e d  t o  r e p r e s e n t  
j u v e n i l e s  i n  d e l i n q u e n c y  a c t i o n s .  

I n  t h o s e  c o u n t i e s  where  t h e  o f f i c e  o f  p u b l i c  d e f e n d e r  i s  
e s t a b l i s h e d  a s  p e r m i t t e d  i n  t h i s  a c t ,  t h e  c o u n t y  c o m m i s s i o n e r s  would 
a p p o i n t  t h e  d e f e n d e r ,  s e t  h i s  s a l a r y ,  and p r o v i d e  a d e q u a t e  o f f i c e  s p a c e  
and s u p p l i e s ,  The  c o m m i s s i o n e r s  would a l s o  d e t e r m i n e  t h e  number of 
a d d i t i o n a l  p r o f e s s i o n a l  and c l e r i c a l  s t a f f  members, p r e s c r i b e  t h e i r  
method of a p p o i n t m e n t ,  and s e t  t h e i r  s a l a r i e s .  I f  a p u b l i c  d e f e n d e r  
o f f i c e  were  e s t a b l i s h e d  on a m u l t i - c o u n t y  b a s i s ,  t h e  c o u n t y  commiss ione r s  
of t h e  s e v e r a l  c o u n t i e s  would make t h e  a p p o i n t m e n t  of  t h e  d e f e n d e r  
j o i n t l y  and d e v i s e  a f o r m u l a  f o r  s h a r i n g  t h e  e x p e n s e  of t h e  o f f i c e .  
I n  t h e  C i t y  and County  of Denve r ,  t h e  b i l l  p r o v i d e s  t h a t  t h e  p u b l i c  
d e f e n d e r  would b e  a p p o i n t e d  by t h e  c i t y  c o u n c i l .  

Even i f  t h e  o f f i c e  o f  p u b l i c  d e f e n d e r  i s  e s t a b l i s h e d ,  t h e  
c o u r t  would have  t h e  a u t h o r i t y  t o  a p p o i n t  an  a t t o r n e y  o t h e r  t h a n  t h e  
p u b l i c  d e f e n d e r  i n  t h e  same way a s  now p r o v i d e d  by law i n  d i s t r i c t  
c o u r t s .  I f  t h e  d e f e n d e r  w e r e  a p p o i n t e d ,  however ,  i t  would be h i s  
d u t y  t o  r e p r e s e n t  t h e  i n d i g e n t  d e f e n d a n t  and p r o v i d e  c o u n s e l  a t  
e v e r y  s t a g e  of t h e  p r o c e e d i n g s  f o l l o w i n g  a r r e s t .  

The  p r o p o s e d  a c t  a l s o  would p e r m i t  t h e  c o u r t  t o  a p p o i n t  a 
r e p r e s e n t a t i v e  of  a l o c a l  l e g a l  a i d  and /o r  d e f e n d e r  o r g a n i z a t i o n  a s  
c o u n s e l ,  i f  t h e  c o u n t y  d o e s  n o t  w i s h  t o  e s t a b l i s h  t h e  o f f i c e .  

P r o p o n e n t s  of t h i s  m e a s u r e  f e e l  t h a t  t h e  p e r m i s s i v e  and 
f l e x i b l e  p r o v i s i o n s  w i l l  make i t  p o s s i b l e  f o r  e a c h  l o c a l  a r e a  t o  
a d o p t  a s y s t e m  t a i l o r e d  t o  meet  i t s  own n e e d s .  T h o s e  a r e a s  which  d o  



-- 

n o t  d e s i r e  t o  t a k e  a d v a n t a g e  o f  any o f  t h e  p e r m i s s i v e  f e a t u r e s  of t h e  
p roposed  l e g i s l a t i o n  would c o n t i n u e  t o  a p p o i n t  c o u n s e l  f o r  i n d i g e n t  
d e f e n d a n t s  i n  d i s t r i c t  c o u r t  c r i m i n a l  a c t i o n s  a s  a l r e a d y  p r o v i d e d  by 
s t a t u t e .  

T e x t  of Prowosed L e q i s l a t i o n  

A B I L L  FOR AN ACT 

RELATING TO PUBLIC DEFENDERS 

Be I t  Enac ted  & the G e n e r a l  Assembly of the S t a t e  of C o l o r a d o :  

SECTION 1. D e f i n i t i o n s .  A s  u s e d  i n  t h i s  a c t ,  u n l e s s  t h e  

c o n t e x t  c l e a r l y  i n d i c a t e s  o t h e r w i s e :  

(1) The  t e r m  " g o v e r n i n g  a u t h o r i t y ' '  s h a l l  mean t h e  boa rd  o f  

c o u n t y  c o m m i s s i o n e r s  i n  t h e  c a s e  of a c o u n t y ,  and t h e  c i t y  c o u n c i l  i n  

t h e  c a s e  of  a c i t y  and c o u n t y .  

( 2 )  The t e r m  " c o u n t y "  s h a l l  i n c l u d e  a c i t . y  and c o u n t y .  

SECTION 2.  P e r m i s s i v e  a u t h o r i t v  t o  e s t a b l i s h  o f f i c e  o f  

p u b l i c  d e f e n d e r  - q u a i i f  i c a t i o n .  I n  a n y  c o u n t y  t h e  g o v e r n i n g  a u t h o r i t y  

may e s t a b l i s h  t h e  o f f i c e  o f  p u b l i c  d e f e n d e r .  Any c o u n t y  may j o i n  w i t h  

one o r  more c o u n t i e s  t o  e s t a b l i s h  one  o f f i c e  o f  p u b l i c  d e f e n d e r  t o  

s e r v e  t h o s e  c o u n t i e s .  The  p u b l i c  d e f e n d e r  s h a l l  be  a q u a l i f i e d  a t t o r n e y ,  

l i c e n s e d  t o  p r a c t i c e  l aw  i n  t h i s  s t a t e ,  and  s h a l l  be  a p p o i n t e d  by t h e  

g o v e r n i n g  a u t h o r i t y .  

SECTION 3 .  R e p r e s e n t a t i o n  o f  i n d i s e n t  p e r s o n s .  ( 1 )  The 

p u b l i c  d e f e n d e r  s h a l l  r e p r e s e n t  a s  c o u n s e l ,  w i t h o u t  c h a r g e ,  e a c h  

i n d i g e n t  p e r s o n  who i s  u n d e r  a r r e s t  f o r  o r  c h a r g e d  w i t h  c o m m i t t i n g  a  

f e l o n y ,  i f :  

( a )  The d e f e n d a n t  r e q u e s t s  i t ;  o r  

( b )  The  c o u r t ,  on i t s  own m o t i o n  o r  o t h e r w i s e ,  s o  o r d e r s ,  

and t h e  d e f e n d a n t  d o e s  n o t  a f f i r m a t i v e l y  r e j e c t  of  r e c o r d  t h e  

o p p o r t u n i t y  t o  be s o  r e p r e s e n t e d .  
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( 2 )  The  p u b l i c  d e f e n d e r  may r e p r e s e n t  i n d i g e n t  p e r s o n s  

c h a r g e d  i n  d i s t r i c t  o r  c o u n t y  c o u r t  w i t h  c r i m e s  w h i c h  c o n s t i t u t e  

m i sdemeano r s ,  j u v e n i l e s  upon whom a  d e l i n q u e n c y  p e t i t i o n  h a s  b e e n  

f i l e d ,  and p e r s o n s  c h a r g e d  w i t h  m u n i c i p a l  c o d e  v i o l a t i o n s  a s  s u c h  

d e f e n d e r  i n  h i s  d i s c r e t i o n  may d e t e r m i n e ,  s u b j e c t  t o  r e v i e w  by  t h e  

c o u r t ,  i f :  

( a )  T h e  d e f e n d a n t ,  o r  h i s  p a r e n t  o r  l e g a l  g u a r d i a n  i n  

d e l i n q u e n c y  a c t i o n s ,  r e q u e s t s  i t ;  o r  

( b )  The  c o u r t ,  on  i t s  own m o t i o n  o r  o t h e r w i s e ,  s o  o r d e r s ,  

and t h e  d e f e n d a n t ,  o r  h i s  p a r e n t  o r  l e g a l  g u a r d i a n  kn d e l i n q u e n c y  

a c t i o n s ,  d o e s  n o t  a f f i r m a t i v e l y  r e j e c t  o f  r e c o r d  t h e  o p p o r t u n i t y  t o  

be s o  r e p r e s e n t e d .  

( 3 )  The  d e t e r m i n a t i o n  o f  i n d i g e n c y  s h a l l  b e  made by  t h e  

p u b l i c  d e f e n d e r ,  s u b j e c t  t o  r e v i e w  by  t h e  c o u r t .  

SECTION 4 .  Term o f  p u b l i c  d e f e n d e r  - a s s i s t a n t  a t t o r n e y s  

and e m ~ l o y e e s  - c o m p e n s a t i o n .  (1) T h e  term a n d  c o m p e n s a t i o n  o f  t h e  

p u b l i c  d e f e n d e r  s h a l l  be f i x e d  by  t h e  g o v e r n i n g  a u t h o r i t y .  

( 2 )  The  p u b l i c  d e f e n d e r  may a p p o i n t  a s  many a s s i s t a n t  

a t t o r n e y s ,  c l e r k s ,  i n v e s t i g a t o r s ,  s t e n o g r a p h e r s ,  and  o t h e r  e m p l o y e e s  

a s  t h e  g o v e r n i n g  a u t h o r i t y  c o n s i d e r s  n e c e s s a r y  t o  e n a b l e  him t o  c a r r y  

o u t  h i s  r e s p o n s i b i l i t i e s .  A p p o i n t m e n t s  u n d e r  t h i s  s e c t i o n  s h a l l  be 

made i n  t h e  manne r  p r e s c r i b e d  by t h e  g o v e r n i n g  a u t h o r i t y .  An a s s i s t a n t  

a t t o r n e y  m u s t  be a q u a l i f i e d  a t t o r n e y  l i c e n s e d  t o  p r a c t i c e  l a w  i n  t h i s  

s t a t e .  

( 3 )  The  c o m p e n s a t i o n  o f  p e r s o n s  a p p o i n t e d  u n d e r  s u b s e c t i o n  

( 2 )  o f  t h i s  s e c t i o n  s h a l l  be f i x e d  by  t h e  g o v e r n i n g  a u t h o r i t y .  

SECTION 5. D u t i e s  o f  p u b l i c  d e f e n d e r .  When r e p r e s e n t i n g  

a n  i n d i g e n t  p e r s o n ,  t h e  p u b l i c  d e f e n d e r  s h a l l  ( 1 )  c o u n s e l  and  d e f e n d  



him,  w h e t h e r  h e  i s  h e l d  i n  c u s t o d y  o r  c h a r g e d  w i t h  a c r i m i n a l  o f f e n s e ,  

a t  e v e r y  s t a g e  o f  t h e  p r o c e e d i n g s  f o l l o w i n g  a r r e s t ;  and (2) p r o s e c u t e  

any  a p p e a l s  o r  o t h e r  r e m e d i e s  b e f o r e  o r  a f t e r  c o n v i c t i o n  t h a t  h e  

c o n s i d e r s  t o  b e  i n  t h e  i n t e r e s t  o f  j u k t i c e .  

SECTION 6. Appo in tmen t  of  o t h e r  a t t o r n e y  i n  p l a c e  of  p u b l i c  

d e f e n d e r .  F o r  c a u s e ,  t h e  c o u r t  may, on  i t s  own m o t i o n  o r  upon t h e  

a p p l i c a t i o n  o f  t h e  p u b l i c  d e f e n d e r  o r  t h e  i n d i g e n t  p e r s o n ,  a p p o i n t  a n  

a t t o r n e y  o t h e r  t h a n  t h e  p u b l i c  d e f e n d e r  t o  r e p r e s e n t  him a t  a n y  s t a g e  

of t h e  p r o c e e d i n g s  o r  on a p p e a l .  T h e  a t t o r n e y  s h a l l  b e  awarded 

r e a s o n a b l e  c o m p e n s a t i o n  and r e i m b u r s e m e n t  f o r  e x p e n s e s  n e c e s s a r i l y  

i n c u r r e d ,  t o  b e  f i x e d  by t h e  c o u r t  and  p a i d  by t h e  c o u n t y .  

SECTION 7.  R e p o r t  of  p u b l i c  d e f e n d e r .  The p u b l i c  d e f e n d e r  

s h a l l  make a n  a n n u a l  r e p o r t  t o  t h e  g o v e r n i n g  a u t h o r i t y  c o v e r i n g  a l l  

c a s e s  h a n d l e d  by h i s  o f f i c e  d u r i n g  t h e  p r e c e d i n g  y e a r .  

SECTION 8.  O f f i c e  s p a c e ,  e a u i p m e n t ,  e t c .  - e x p e n s e s - s h a r i n q  

by c o u n t i e s .  The  g o v e r n i n g  a u t h o r i t y  s h a l l  p r o v i d e  o f f i c e  s p a c e ,  

f u r n i t u r e ,  e q u i p m e n t ,  e x p e n s e s ,  and s u p p l i e s  f o r  t h e  u s e  of  t h e  p u b l i c  

d e f e n d e r  s u i t a b l e  f o r  t h e  c o n d u c t  o f  t h e  b u s i n e s s  o f  h i s  o f f i c e .  

However, t h e  g o v e r n i n g  a u t h o r i t y  i n  a n y  c a s e  may p r o v i d e  f o r  a n  

a l l o w a n c e  i n  p l a c e  of  f a c i l i t i e s .  Each s u c h  i t e m  i s  a c h a r g e  a g a i n s t  

t h e  c o u n t y  i n  wh ich  t h e  s e r v i c e s  w e r e  r e n d e r e d .  I f  t h e  p u b l i c  

d e f e n d e r  s e r v e s  more t h a n  o n e  c o u n t y ,  e x p e n s e s  t h a t  a r e  p r o p e r l y  

a l l o c a b l e  t o  t h e  b u s i n e s s  of  more t h a n  one  o f  t h o s e  c o u n t i e s  s h a l l  b e  

p r o r a t e d  among t h e  c o u n t i e s  c o n c e r n e d ,  a s  s h a l l  b e  a g r e e d  upon by t h e  

g o v e r n i n g  a u t h o r i t i e s  of  t h e  c o u n t i e s  c o n c e r n e d .  

SECTION 9 .  Absence  o f  o f f i c e  o f  ~ u b l i cd e f e n d e r .  I f  t h e  

g o v e r n i n g  a u t h o r i t y  d o e s  n o t  c r e a t e  t h e  o f f i c e , o f  p u b l i c  d e f e n d e r ,  t h e n ,  

a t  c o u n t y  expense,  e i t h e r :  - 61 -



(1) The s e r v i c e s  p r e s c r i b e d  by t h i s  a c t  may b e  p r o v i d e d  by 

a q u a l i f i e d  a t t o r n e y  a p p o i n t e d  by t h e  c o u r t  i n  e a c h  c a s e  and awarded 

r e a s o n a b l e  compensa t ion  and e x p e n s e s  by t h e  c o u r t ;  o r  

( 2 )  The s e r v i c e s  p r e s c r i b e d  by t h i s  a c t  may b e  p r o v i d e d  

t h r o u g h  n o n p r o f i t  l e g a l  a i d  o r  d e f e n d e r  o r g a n i z a t i o n s  d e s i g n a t e d  by t h e  

g o v e r n i n g  a u t h o r i t y ,  which o r g a n i z a t i o n s  may b e  awarded r e a s o n a b l e  

compensa t ion  and e x p e n s e s  by t h e  g o v e r n i n g  a u t h o r i t y  o r  c o u r t s .  

SECTION 10. R e p e a l .  39-7-29 and 39-7-31,  C o l o r a d o  Rev i sed  

S t a t u t e s  1953 ,  a r e  h e r e b y  r e p e a l e d .  

SECTION 11. S h o r t  t i t l e .  T h i s  a c t  may b e  c i t e d  a s  t h e  

"Co lo rado  D e f e n d e r  A c t t 1 .  

SECTION 1 2 .  E f f e c t i v e  d a t e .  T h i s  a c t  s h a l l  t a k e  e f f e c t  on 

J u l y  1, 1963. 

SECTION 13. S a f e t v  c l a u s e .  The  g e n e r a l  a s s e m b l y  h e r e b y  

f i n d s ,  d e t e r m i n e s ,  and d e c l a r e s  t h a t  t h i s  a c t  i s  . n e c e s s a r y  f o r  t h e  

immed ia t e  p r e s e r v a t i o n  of  t h e  p u b l i c  p e a c e ,  h e a l t h ,  and s a f e t y .  

F e e s  P a i d  C o u r t - A w ~ o i n t e d  A t t o r n e y s  

The l a s t  c o m p r e h e n s i v e  s u r v e y  of f e e s  p a i d  c o u r t - a p p o i n t e d  
a t t o r n e y s  was made by t h e  L e g i s l a t i v e  C o u n c i l  A d m i n i s t r a t i o n  o f  J u s t i c e  
Commit tee .  T h i s  s u r v e y  c o v e r e d  c a l e n d a r  y e a r  1958 .  A t  t h a t  t i m e  o n l y  
t h r e e  j u d i c i a l  d i s t r i c t s  o f  t h e  1 2  f o r  which  d a t a  was compi l ed  had 
a v e r a g e d  c o u r t - a p p o i n t e d  a t t o r n e y  f e e s  of  more t h a n  $100 ( 2 n d ,  1 7 t h ,  
1 8 t h  d i s t r i c t s ) .  I n  f i v e  j u d i c i a l  d i s t r a c t s  ( 3 r d ,  7 t h ,  8 t h ,  1 5 t h ,  
1 6 t h ) ,  t h e  a v e r a g e  f e e  was less  t h a n  $75. 3 

Many of  t h e  a t t o r n e y s  and  j u d g e s  who a p p e a r e d  b e f o r e  t h e  
A d m i n i s t r a t i o n  of  J u s t i c e  Commit tee  a t  i t s  r e g i o n a l  m e e t i n g s  compla ined  
of t h e  low f e e s  p a i d  b u t  p o i n t e d  o u t  t h a t  t h e  c o u n t y  c o m m i s s i o n e r s  
r e f u s e d  t o  a l l o w  l a r g e r  amounts .  The  a t t o r n e y s  s t a t e d  g e n e r a l l y  t h a t  
t h e y  t r i e d  t o  d o  a n  a d e q u a t e  j o b ,  e v e n  i f  t h e  f e e s  were  n o t  commensurate  

5. 	 J u d i c i a l  A d m i n i s t r a t i o n  i n  C o l o r a d o ,  C o l o r a d o  L e g i s l a t i v e  C o u n c i l ,  
R e s e a r c h  P u b l i c a t i o n  No. 4 9 ,  December 1960 ,  p .  151. 



w i t h  t h e  work i n v o l v e d .  However, many f e l t  & h a t  t h e y  l a c k e d  s u f f i c i e n t  
time f o r  i n v e s t i g a t i o n  t o  d o  a t h o r o u g h  j o b .  

D e f e n d a n t s  R e p r e s e n t e d  b y  C o u n s e l  i n  C r i m i n a l  C a s e s  

T h e  A d m i n i s t r a t i o n  of J u s t i c e  C o m m i t t e e  f o u n d  t h a t  o n e - f o u r t h  
o f  t h e  d e f e n d a n t s  i n  c r i m i n a l  c a s e s  f i l e d  i n  t h e  d i s t r i c t  c o u r t s  i n  
1 9 5 8  were n o t  r e p r e s e n t e d  b y  c o u n s e l .  I n  t h r e e  j u d i c i a l  d i s t r i c t s  
( l l t h ,  1 2 t h ,  a n d  1 4 t h ) ,  more  t h a n  t h r e e - f o u r t h s  o f  t h e  d e f e n d a n t s  
were n o t  r e p r e s e n t e d  b y  c o u n s e l ,  a n d  t h e r e  were t h r e e  o t h e r s  ( 4 t h ,  
9 t h ,  a n d  1 6 t h )  w h e r e  c o u n s e l  a p p e a r e d  f o r  l ess  t h a n  h a l f  of t h e  
d e f e n d a n t s .  I n  c o n t r a s t ,  t h e r e  were f i v e  d i s t r i c t s  ( 2 n d ,  3 r d ,  8 t h ,  
1 5 t h ,  and  1 7 t h )  w h e r e  88 p e r  c e n t  o r  more  o f  t h e  d e f e n d a n t s  had  
a t t o r n e y s .  I n  o n e  o f  t h e s e  d i s t r i c t s  ( 1 5 t h ) ,  a l l  d e f e n d a n t s  were 
r e p r e s e n t e d  b y  c o u n s e l  .7  

S i x t y  p e r  c e n t  o f  t h e  d e f e n d a n t s  r e p r e s e n t e d  b y  c o u n s e l  had 
c o u r t - a p p o i n t e d  a t t o r n e y s .  T h i s  p r o p o r t i o n  v a r i e a  f r o m  a l m o s t  80 p e r  
c e n t  i n  t h e  3 r d  D i s t r i c t  t o  12.5 p e r  c e n t  i n  t h e  1 2 t h  D i s t r i c t .  I n  
a number o f  c a s e s  i n  w h i c h  no c o u n s e l  a p p e a r e d ,  t h e  d o c k e t  a n a l y s i s  
shows t h a t  a p l e a  o f  g u i l t y  was  e n t e r e d  o n  a r r a i g n m e n t  a n d  t h a t  no  
c o u n s e l  was  r e q u e s t e d .  Some c r i m i n a l  c a s e s  i n  w h i c h  t h e r e  was  no  
r e p r e s e n t a t i o n  b y  c o u n s e l  w e r e  d i s m i s s e d  a t  t h e  r e q u e s t  o f  t h e  d i s t r i c t  
a t t o r n e y  w i t h o u t  p r o s e c u t i o n ,  a n d  i n  a f e w  i n s t a n c e s  t h e  a l l e g e d  
o f f e n d e r  h a d  n o t  b e e n  a p p r e h e n d e d  o r  had b e e n  r e t u r n e d  t o  p r i s o n  f o r  
p a r o l e  v i o l a t i o n  r a t h e r  t h a n  p r o s e c u t e d  o n  a new c h a r g e .  8 

O b s t a c l e s  a n d  O b j e c t i o n s  t o  P u b l i c  D e f e n d e r  S v s t e m  

One o f  t h e  m a j o r  o b s t a c l e s  t o  a d o p t i n g  a p u b l i c  d e f e n d e r  
s y s t e m  i n  m o s t  o f  t h e  j u d i c i a l  d i s t r i c t s  i s  t h e  s m a l l  number  o f  c r i m i n a l  
c a s e s  f i l e d  e a c h  y e a r .  O n l y  e i g h t  j u d i c i a l  d i s t r i c t s  h a v e  more  t h a n  
100 c r i m i n a l  c a s e s  f i l e d  a n n u a l l y .  P r o p o n e n t s  o f  t h e  p u b l i c  d e f e n d e r  
s y s t e m  c o n t e n d  t h a t  t h e  a p p o i n t m e n t  o f  a p a r t - t i m e  p u b l i c  d e f e n d e r  a n d  
a s s i s t a n t s  i n  t h e s e  d i s t r i c t s  a t  s a l a r i e s  e q u a l  t o  t h o s e  r e c e i v e d  by 
t h e  d i s t r i c t  a t t o r n e y  a n d  h i s  a s s i s t a n t s  w o u l d  p r o v i d e  b e t t e r  d e f e n s e  
c o u n s e l  a t  l e s s  c o s t .  A t  t h e  A d m i n i s t r a t i o n  o f  J u s t i c e  C o m m i t t e e ' s  
r e g i o n a l  m e e t i n g s ,  v e r y  f e w  a t t o r n e y s  a n d  j u d g e s  i n  n o n - u r b a n  d i s t r i c t s  
w i s h e d  t o  a d o p t  t h e  p u b l i c  d e f e n d e r  s y s t e m  i n  t h e i r  a r e a s ,  a l t h o u g h  
c o n c e d i n g  t h a t  p e r h a p s  s u c h  a  s y s t e m  w o u l d  work  i n  D e n v e r  a n d  t h e  
s u r r o u n d i n g  c o u n t i e s .  E x p e n s e  a n d  t h e  s m a l l  number  o f  c r i m i n a l  c a s e s  
w e r e  c i t e d  a s  t h e  r e a s o n s  why a d e f e n d e r  s y s t e m  w o u l d  n o t  b e  s a t i s f a c t o r y  
i n  r u r a l  a r e a s .  

T h e r e  h a v e  a l s o  b e e n  o b j e c t i o n s  t o  t h e  a d o p t i o n  o f  t h e  p u b l i c  
d e f e n d e r  s y s t e m  i n  D e n v e r  a n d  o t h e r  m e t r o p o l i t a n  a r e a s .  Some j u d g e s  
a n d  a t t o r n e y s  f e e l  t h a t  a d e q u a t e  d e f e n s e  i s  now b e i n g  p r o v i d e d  a n d  a t  
less  c o s t  t h a n  t h r o u g h  a p u b l i c  d e f e n d e r ' s  o f f i c e .  

6 .  I b i d .  
7 .  I b i d . ,  p .  152. 
8 .  I b i d . ,  p .  153. 



INCHOATE CRIMES 

I n c h o a t e ,  a s  d e f i n e d  by W e b s t e r ,  i s  a n  a d j e c t i v e  meaning:  
r e c e n t l y  o r  j u s t  begun b e i n g  i n  t h e  f i r s t  s t a g e s ,  o r  r u d i m e n t a r y .  
I n c h o a t e  c r i m e s  a r e ,  t h e r e f  o r e ,  n o t  c o m p l e t e d  c r i m e s  b u t  p r o p o s e d  
c r i m i n a l  a c t s  i n  t h e i r  i n i t i a l  s t a g e s .  I n c l u d e d  i n  t h i s  c a t e g o r y  a r e  
a t t e m p t e d  c r i m e s  and s o l i c i t a t i o n  o r  a t t e m p t e d  s o l i c i t a t i o n  o f  o t h e r s  
t o  commit o r  a s s i s t  i n  t h e  commiss ion  of a c r i m i n a l  a c t .  C o l o r a d o  h a s  
no g e n e r a l  a t t e m p t  o r  s o l i c i t a t i o n  s t a t u t e s ,  a l t h o u g h  many s t a t u t e s  
r e l a t i n g  t o  a s p e c i f i c  c r i m e  a l s o  c o n t a i n  a  p e n a l t y  f o r  a t t e m p t  o r  
s o l i c i t a t i o n .  I n  c o n s i d e r i n g  p o s s i b l e  g e n e r a l  a t t e m p t  and s o l i c i t a t i o n  
l e g i s l a t i o n ,  t h e  C r i m i n a l  Code Commit tee  h a s  examined t h e  l e g i s l a t i o n  
and t h e  supreme c o u r t  c a s e s  r e l a t e d  t h e r e t o  of some of t h e  s t a t e s  
which have  r e c e n t l y  r e v i s e d  t h e i r  c r i m i n a l  c o d e s ,  a s  w e l l  a s  t h e  Model 
P e n a l  Code.  

A t t e m p t  

W i s c o n s i n  

W i s c o n s i n  a t t e m p t  l e g i s l a t i o n  was s e l e c t e d  f o r  e x a m i n a t i o n  
b e c a u s e  W i s c o n s i n  a d o p t e d  a new c r i m i n a l  c o d e  i n  1 9 5 5  a f t e r  s i x  y e a r s  
of work by l e g i s l a t i v e  c o m m i t t e e s  a i d e d  by t h e  U n i v e r s i t y  of W i s c o n s i n  
Law S c h o o l  and t h e  W i s c o n s i n  B a r  A s s o c i a t i o n .  The new c r i m i n a l  c o d e  
h a s  b e e n  i n  e f f e c t  l o n g  enough s o  t h a t  a body of c a s e  l a w  h a s  
d e v e l o p e d  i n t e r p r e t i n g  v a r i o u s  p r o v i s i o n s  i n c l u d i n g  t h e  s e c t i o n s  o n  
a t t e m p t .  F o l l o w i n g  i s  t h e  W i s c o n s i n  a t t e m p t  s t a t u t e :  

A t t e m p t  L e q i s l a t i o n .  Whoever a t t e m p t s  t o  commit a 
f e l o n y  o r  a  b a t t e r y  a s  d e f i n e d  by s e c t i o n  940 .20  o r  t h e f t  a s  d e f i n e d  
by s e c t i o n  943.20 may b e  f i n e d  o r  i m p r i s o n e d  o r  b o t h  n o t  t o  exceed  
o n e - h a l f  t h e  maximum p e n a l t y  f o r  t h e  c o m p l e t e d  c r i m e ;  e x c e p t  t h a t  f o r  
a n  a t t e m p t  t o  commit a c r i m e  f o r  wh ich  t h e  p e n a l t y  i s  l i f e  i m p r i s o n m e n t ,  
t h e  a c t o r  may b e  i m p r i s o n e d  n o t  more t h a n  30 y e a r s .  

An a t t e m p t  t o  commit a c r i m e  r e q u i r e s  t h a t  t h e  a c t o r  
have  a n  i n t e n t  t o  p e r f o r m  a c t s  and a t t a i n  a r e s u l t  w h i c h ,  i f  a c c o m p l i s h e d ,  
would c o n s t i t u t e  s u c h  c r i m e  and t h a t  h e  d o e s  a c t s  t oward  t h e  commiss ion  
of t h e  c r i m e  wh ich  d e m o n s t r a t e  u n e q u i v o c a l l y ,  u n d e r  a l l  t h e  c i r c u m s t a n c e s ,  
t h a t  h e  formed t h a t  i n t e n t  and would commit t h e  c r i m e  e x c e p t  f o r  t h e  
i n t e r v e n t i o n  of  a n o t h e r  p e r s o n  o r  some o t h e r  e x t r a n e o u s  f a c t o r .  

P o s t - 1 9 5 5  W i s c o n s i n  Supreme C o u r t  C a s e s  on  A t t e m p t .  T h e r e  
a r e  s e v e r a l  p o s t - 1 9 5 5  c a s e s  d e a l i n g  w i t h  t h i s  g e n e r a l  a t t e m p t  s t a t u t e  
and m a t t e r s  r e l a t e d  t o  i t .  T h e s e  c a s e s  a r e  d i s c u s s e d  s e p a r a t e l y  below:  

1) 	S t a t e  v .  C a r l i ,  2 W i s c o n s i n  2d 4 2 9 ,  86 N.W. 
2d 434 ( 1 9 5 7 ) .  The  d e f e n d a n t  was c h a r g e d  
w i t h  mayhem and  a t t e m p t e d  mayhem, a l l e g e d l y  
commit ted  by b i t i n g  o f f  t h e  c o m p l a i n i n g  
w i t n e s s ' s  e a r  d u r i n g  a b a r  room b r a w l .  He 
was c o n v i c t e d  of a s s a u l t  w i t h  i n t e n t  t o  d o  
g r e a t  b o d i l y  harm,  and on  a p p e a l  h e  c o n t e n d e d  
t h a t  h i s  c o n v i c t i o n  s h o u l d  b e  s e t  a s i d e  on t h e  



ground t h a t  a s s a u l t  w i t h  i n t e n t  t o  d o  g r e a t  
b o d i l y  harm i s  n o t  a l e s se r  o f f e n s e  i n c l u d e d  
i n  a  c h a r g e  of mayhem. His c o n v i c t i o n  was 
a f f i r m e d .  From t h i s  c a s e  i t  would seem t o  
f o l l o w  t h a t  by e n a c t i n g  a  g e n e r a l  a t t e m p t  
s t a t u t e  making it a c r i m e  t o  a t t e m p t  t o  
commit any  f e l o n y ,  Wiscons in  d i d  n o t  do  away 
w i t h  t h e  d o c t r i n e  a l l o w i n g  c o n v i c t i o n  o f  a 
l esser  i n c l u d e d  o f f e n s e  -- even  i n  a c a s e  such  
a s  t h i s  where  t h e r e  i s  n o t  o n l y  a  c h a r g e  o f ,  
t h e  comple t ed  c r i m e  of  mayhem b u t  a l s o  a  
c h a r g e  of a n  a t t e m p t  t o  commit mayhem. 

2 )  S t a t e  v .  B r o n s t o n ,  7  Wiscons in  2d 6 2 7 ,  97 
N.W. 2d 504 ( 1 9 5 9 ) .  The d e f e n d a n t  e n t e r e d  
a l i q u o r  s t o r e  and s t r u c k  t h e  woman a t t e n d a n t  
on t h e  head w i t h  a wrench and t h e n  f l e d  when 
s h e  r e g a i n e d  c o n s c i o u s n e s s  and  t h r e w  a  b o t t l e  
of wh i skey  a t  him. The d e f e n d a n t  was c h a r g e d  
w i t h  a g g r a v a t e d  b a t t e r y  and a t t e m p t e d  r o b b e r y  
and was c o n v i c t e d  of b o t h  by t h e  t r i a l  c o u r t .  
On a p p e a l  t h e  supreme c o u r t  r e v e r s e d  t h e  
c o n v i c t i o n  of a g g r a v a t e d  b a t t e r y  on t h e  . 

ground t h a t  t h e  harm c a u s e d  t h e  i n j u r e d  woman 
was n o t  up t o  t h e  s t a t u t o r y  s t a n d a r d  of " g r e a t  
b o d i l y  harmn which  must  a c t u a l l y  b e  c a u s e d  
( n o t  m e r e l y  i n t e n d e d )  i n  a n  a g g r a v a t e d  b a t t e r y  
c a s e .  However, t h e  supreme c o u r t  d i r e c t e d  t h e  
t r i a l  c o u r t  t o  e n t e r  a judgment  of  g u i l t y  of 
a n  a t t e m p t  t o  commit a g g r a v a t e d  b a t t e r y ,  
a p p a r e n t l y  on t h e  t h e o r y  t h a t  t h e  a t t e m p t  was 
a l e s s e r  i n c l u d e d  o f f e n s e .  I n  a d d i t i o n ,  t h e  
c o n v i c t i o n  of  a t t e m p t e d  r o b b e r y  was  s u s t a i n e d .  

S t a t e  v .  Damms, 9  W i s c o n s i n  2d 183, 100  
2d N.W. 2d 592  ( 1 9 6 0 )  i s  d e s t i n e d  t o  become 
a l e a d i n g  c a s e  on  t h e  law of a t t e m p t  i n  
Wiscons in .  The c h a r g e  was a t t e m p t  t o  commit 
murde r  i n  t h e  f i r s t  d e g r e e .  Damms had h e l d  
a gun t o  h i s  e s t r a n g e d  w i f e ' s  head and  p u l l e d  
t h e  t r i g g e r ,  b u t  t h e  gun had n o t  f i r e d  b e c a u s e  
it  was n o t  l o a d e d .  He had l e f t  t h e  c l i p  
c o n t a i n i n g  c a r t r i d g e s  i n  h i s  c a r .  Damms was 
c o n v i c t e d  i n  t h e  t r i a l  c o u r t .  On a p p e a l  t h e  
c h i e f  i s s u e  was w h e t h e r  t h e  f a c t  t h a t  i t  was 
a c t u a l l y  i m p o s s i b l e  f o r  Ddmms t o  commit murder  
w i t h  t h e  un loaded  gun p r e c l u d e d  c o n v i c t i n g  
him of  a n  a t t e m p t  t o  murder .  The c o u r t  f e l t  t h a t  
t h i s  i s s u e  b o i l e d  down t o  w h e t h e r  t h e  
i m p o s s i b i l i t y  of c o m p l e t i n g  t h e  t a r g e t  c r i m e  
b e c a u s e  t h e  gun was u n l o a d e d  f e l l  w i t h i n  t h e  
s t a t u t o r y  words ,  " e x c e p t  f o r  t h e  i n t e r v e n t i o n  
o f . .  .some o t h e r  e x t r a n e o u s  f a c t o r .  ' I  100 N . W .  
2d a t  594 .  



I n  h o l d i n g  t h a t  t h i s  r e q u i r e m e n t  of t h e  
s t a t u t e  was s a t i s f i e d  -- and t h u s  h o l d i n g  
t h e  f a c t  t h a t  t h e  gun was un loaded  t o  b e  
an  " e x t r a n e o u s  f a c t o r , "  t h e  c o u r t  f o l l o w e d  
t h e  m a j o r i t y  view t h a t  i m p o s s i b i l i t y  n o t  
a p p a r e n t  t o  t h e  d e f e n d a n t  d o e s  n o t  a b s o l v e  
him of a n  a t t e m p t  t o  commit a n  i n t e n d e d  
c r i m e .  S a i d  t h e  m a j o r i t y  of t h e  c o u r t :  

"An u n e q u i v o c a l  a c t  accompanied 
by i n t e n t  s h o u l d  be  s u f f i c i e n t  t o  
c o n s t i t u t e  a  c r i m i n a l  a t t e m p t .  
I n s o f a r  a s  t h e  a c t o r  knows, he h a s  
done  e v e r y t h i n g  n e c e s s a r y  t o  i n s u r e  
t h e  commission of t h e  c r i m e  i n t e n d e d ,  
and he  s h o u l d  n o t  e s c a p e  punishment  
b e c a u s e  of t h e  f o r t u i t o u s  c i r c u m s t a n c e  
t h a t  by r e a s o n  of  some f a c t  unknown t o  
him i t  was i m p o s s i b l e  t o  e f f e c t u a t e  
t h e  i n t e n d e d  r e s u l t .  " 

The c o u r t  r e j e c t e d  t h e  d e f e n s e  a rgumen t  
t h a t  b e c a u s e  a s u b s e c t i o n  e x p r e s s l y  s t a t i n g  
t h a t  i m p o s s i b i l i t y  b r o u g h t  a b o u t  by m i s t a k e  
of f a c t  o r  law was not a d e f e n s e  was 
e l i m i n a t e d  d u r i n g  r e v i s i o n  of t h e  c o d e ,  i t .  
shou.ld f o l l o w  t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  
i m p o s s i b i l i t y  t o  be a d e f e n s e  r e g a r d l e s s  of 
t h e  d e f e n d a n t ' s  a w a r e n e s s .  (Of c o u r s e  i f  
t h e  d e f e n d a n t  i s  aware  t h a t  i t  i s  i m p o s s i b l e  
t o  comple t e  t h e  t a r g e t  c r i m e ,  he d o e s  n o t  
have  t h e  r e q u i s i t e  i n t e n t  f o r  a n  a t t e m p t  
c o n v i c t i o n .  ) 

4 )  	 S t a t e  v .  Dunn, 10 Wiscons in  2d 447,  103 
N . W .  2d 3 6  ( 1 9 6 0 ) ,  i n v o l v e d  a  c o n v i c t i o n  
of a t t e m p t  t o  murder  where  t h e  d e f e n d a n t  
had h i d d e n  i n  t h e  back s e a t  of h i s  l o v e r ' s  
h u s b a n d ' s  c a r ,  and when t h e  husband e n t e r e d ,  
t h e  d e f e n d a n t  had p u l l e d  a c l o t h  bag o v e r  
h i s  f a c e .  Defendan t  a l s o  had w i t h  him some 
w i r e  w i t h  which h e  migh t  have  s t r a n g l e d  t h e  
husband.  A f t e r  a  b r i e f  s t r u g g l e  t h e  
i n t e n d e d  v i c t i m  e s c a p e d .  The t r i a l  c o u r t ' s  
judgment of c o n v i c t i o n  was a f f i r m e d  on 
a p p e a l .  

Law Review Comments. One o f  t h e  d r a f t s m e n  of  t h e  Wiscons in  
C r i m i n a l  Code h a s  w r i t t e n : l  

A t t e m p t  r e q u i r e s  a c t s  toward  t h e  commission 
of t h e  c r i m e  which d e m o n s t r a t e  u n e q u i v o c a l l y  
t h a t  t h e  a c t o r  had t h e  i n t e n t  t o  and  would 
commit t h e  c r i m e  u n l e s s  p r e v e n t e d .  

1. 	 P l a t z ,  The C r i m i n a l  Code ,  1956 W i s c o n s i n  Law Review pp. 350, 364, 
and 365. 



No ' a s s a u l t s  w i t h  i n t e n t '  w i l l  b e  found  among 
t h e  c r i m e s  d e f i n e d  i n  t h e  c o d e ;  s u c h  a c t s  a r e  
a l l  c o v e r e d  by t h e  g e n e r a l  a t t e m p t  s t a t u t e  
which a p p l i e s  t o  f e l o n i e s  and t o  two 
misdemeanors ,  b a t t e r y  and ( ~ e t t y )t h e f t .  

' A t t e m p t '  i s  d e f i n e d  f o r  t h e  f i r s t  t i m e  i n  t h e  
law of t h i s  s t a t e ,  and i n  a more i n t e l l i g i b l e  
f a s h i o n  t h a n  by  u s i n g  such  e x p r e s s i o n s  a s  
'beyond mere p r e p a r a t i o n , '  ' l o c u s  p o e n i t e n t i a e , '  
o r  ' d a n g e r o u s  p r o x i m i t y  t o  s u c c e s s . '  By 
a v o i d i n g  s u c h  word ing  it i s  i n t e n d e d  t o  
f o r e s t a l l  any  p o s s i b i l i t y  of W i s c o n s i n  c o u r t s  
f g l l o w i n g  t h e  New York c a s e  of P e o p l e  v .  R i z z o  
LThe d e f e n d a n t  p l a n n e d  t o  r o b  a p a y r o l l  m e s s e n g e r  
b u t  was app rehended  w h i l e  d r i v i n g  a b o u t  l o o k i n g  
f o r  t h e  m e s s e n g e r ,  b e f o r e  l o c a t i n g  him;  and t h e  
c o u r t  r e v e r s e d  t h e  c o n v i c t i o n  o f  a t t e m p t e d  r o b b e r y  
b e c a u s e  t h e r e  was no a c t  t e n d i n g  t o  a c c b m p l i s h  
r o b b e r y  and coming s u f f i c i e n t l y  c l o s e  t o  s u c c e s s d  

I n  o t h e r  words  W i s c o n s i n  c h o s e  t o  make t h e  t e s t  o f  a t t e m p t  
t u r n  on w h e t h e r  t h e  d e f e n d a n t ' s  c o n d u c t  s u f f i c i e n t l y  d e m o n s t r a t e d  
d a n g e r o u s  p r o p e n s i t i e s  t o  j u s t i f y  pun i sh img  him,  r a t h e r  t h a n  on how 
c l o s e  h e  came t o  s u c c e s s  i n  a c c o m p l i s h i n g  t h e  t a r g e t  c r i m e .  T h i s  
r a t i o n a l e  was c o n s i d e r e d  by t h e  W i s c o n s i n  commi t t ee  more a p p r o p r i a t e  
t o  t h e  p u r p o s e s  of  c r i m i n a l  l aw t o  p r o t e c t  s o c i e t y  and r e f o r m  o f f e n d e r s  
o r  a t  l e a s t  i s o l a t e  them where  t h e y  c o u l d  c a u s e  no harm. 

The q u e s t i o n  o f  i m p o s s i b i l i t y  i s  n o t  s p e c i f i c a l l y  c o v e r e d  
due  t o  d e l e t i o n  of  t h e  p r o v i s i o n  i n  t h e  1 9 5 3  c o d e  r e l a t i n g  t o  t h a t  
s u b j e c t .  Whi le  i t  i s  c l e a r  u n d e r  c a s e  law t h a t  t h e  comple t ed  c r i m e  
need n o t  be  c a p a b l e  o f  a c c o m p l i s h m e n t ,  a s  where  t h e  a t t e m p t  i s  t o  p i c k  
a n  empty p o c k e t  o r  t o  p r o d u c e  a  m i s c a r r i a g e  upon a woman who i s  n o t  
a c t u a l l y  p r e g n a n t ,  c o u r t s  h a v e  r e f u s e d  t o  h o l d  t h e  a c t o r  g u i l t y  of  a n  
a t t e m p t  i n  some c i r c u m s t a n c e s  where  t h e  e f f o r t  was doomed t o  f a i l u r e ,  
a s  where one  s h o o t s  a t  a n  i n a n i m a t e  o b j e c t  m i s t a k i n g  i t  f o r  a  man who 
h e  i n t e n d s  t o  k i l l .  I n  t h e  w r i t e r ' s  o p i n i o n ,  e v e n  w i t h o u t  t h e  d e l e t e d  
p r o v i s i o n  t h e  code  d e f i n i t i o n  o f  " a t t e m p t t '  d o e s  n o t  r e q u i r e  p r o o f  
t h a t  t h e  comple t ed  c r i m e  was p o s s i b l e  of accompl i shmen t ,  s i n c e  "dange rous  
p r o x i m i t y  t o  s u c c e s s w  i s  n o t  a n  e l e m e n t .  2 

I l l i n o i s  

The new I l l i n o i s  C r i m i n a l  Code went  i n t o  e f f e c t  i n  J a n u a r y  
1962 .  T h i s  c o d e  i s  a n  example o f  t h e  mos t  r e c e n t  a p p r o a c h e s  t o  c r i m i n a l  
law r e v i s i o n .  The l a n g u a g e  i s  s i m p l i f i e d ,  s e c t i o n s  a r e  b r i e f ,  and 
many s t a t u t e s  were  e l i m i n a t e d  t h r o u g h  g e n e r a l  p r o v i s i o n s  w i t h  w ide  
a p p l i c a t i o n .  The I l l i n o i s  C r i m i n a l  Code was t h e  p r o d u c t  of many y e a r s  
of s t u d y  by c o m m i t t e e s  of t h e  I l l i n o i s  and C h i c a g o  b a r  a s s o c i a t i o n s .  
T h e r e  i s  no c a s e  law a s  y e t  b e c a u s e  t h e  c o d e  h a s  b e e n  i n  e f f e c t  f o r  
l e s s  t h a n  a  y e a r .  F o l l o w i n g  i s  t h e  a t t e m p t  p r o v i s i o n s  i n  t h e  new 
I l l i n o i s  C r i m i n a l  Code: 

2 .  I b i d .  



( a )  	 E lements  of  t h e  O f f e n s e .  
A p e r s o n  commits a n  a t t e m p t  when, w i t h  i n t e n t  

t o  commit a s p e c i f i c  o f f e n s e ,  he d o e s  any  a c t  
which c o n s t i t u t e s  a s u b s t a n t i a l  s t e p  toward  t h e  
commission of t h a t  o f f e n s e .  

( b )  	 I m p o s s i b i l i t y .  
I t  s h a l l  n o t  b e  a d e f e n s e  t o .  a  c h a r g e  of a t t e m p t  

t h a t  b e c a u s e  of a  m i s a p p r e h e n s i o n  o f  t h e  c i r cum-  
s t a n c e s  i t  would have  been i m p o s s i b l e  f o r  t h e  
a c c u s e d  t o  commit t h e  o f f e n s e  a t t e m p t e d .  

( c )  	 P e n a l t y .  
A p e r s o n  c o n v i c t e d  o f  a n  a t t e m p t  may be  f i n e d  

o r  i m p r i s o n e d  o r  b o t h  n o t  t o  e x c e e d  t h e  maximum 
p r o v i d e d  f o r  t h e  o f f e n s e  a t t e m p t e d :  Provid ,ed ,  
however ,  

(1) 	t h a t  t h e  p e n a l t y  f o r  a t t e m p t  t o  commit 
t r e a s o n ,  murde r  o r  a g g r a v a t e d  k i d n a p p i n g  
s h a l l  n o t  exceed  impr i sonmen t  f o r  2 0  
y e a r s ,  and 

(2) t h a t  t h e  p e n a l t y  f o r  a t t e m p t  t o  commit 
any  o t h e r  f o r c i b l e  f e l o n y  s h a l l  n o t  
exceed  impr i sonmen t  f o r  14  y e a r s ,  and 

( 3 )  	 t h a t  t h e  p e n a l t y  f o r  a t t e m p t  t o  commit 
any  o f f e n s e  o t h e r  t h a n  t h o s e  s p e c i f  i .ed 
i n  S u b s e c t i o n s  (1) and ( 2 )  h e r e o f  s h a l l  
n o t  exceed  impr i sonmen t  f o r  5 y e a r s .  

hlodel P e n a l  Code 

The p r o v i s i o n s  of t h e  Model P e n a l  Code p e r t a i n i n g  t o  a t t e m p t  
a r e  much more s p e c i f i c  t h a n  t h o s e  c o n t a i n e d  i n  t h e  I l l i n o i s  Code. 
F o l l o w i n g  a r e  t h e  a t t e m p t  p r o v i s i o n s  i n  t h e  Model P e n a l  Code: 

S e c t i o n  5 . 0 1 .  C r i m i n a l  A t t empt  

( 1 )  D e f i n i t i o n  of a t t e m p t ,  A p e r s o n  i s  g u i l t y  
of  a n  a t t e m p t  t o  commit a  c r i m e  i f ,  a c t i n g  w i t h  
t h e  k ind  of c u l p a b i l i t y  o t h e r w i s e  r e q u i r e d  f o r  
commission o f  t h e  c r i m e ,  he :  

( a )  p u r p o s e $ l y  engages  i n  c o n d u c t  which w o u l d  
c o n s t i t u t e  t h e  c r i m e  i f  t h e  a t t e n d a n t  c i r c u m -  
s t a n c e s  were  a s  h e  b e l i e v e s  them t o  b e ;  o r  

( b )  when c a u s i n g  a p a r t i c u l a r  r e s u l t  i s  a n  
e l e m e n t  of t h e  c r i m e ,  d o e s  o r  o m i t s  t o  do  
a n y t h i n g  w i t h  t h e  p u r p o s e  of c a u s i n g  o r  w i t h  
t h e  b e l i e f  t h a t  i t  w i l l  c a u s e  such  r e s u l t ,  
w i t h o u t  f u r t h e r  c o n d u c t  on  h i s  p a r t ;  o r  



( c )  p u r p o s e l y  d o e s  o r  o m i t s  t o  do a n y t h i n g  
w h i c h ,  u n d e r  t h e  c i r c u m s t a n c e s  a s  h e  b e l i e v e s  
them t o  b e ,  i s  a s u b s t a n t i a l  s t e p  i n  a c o u r s e  
of c o n d u c t  p l a n n e d  t o  c u l m i n a t e  i n  h i s  commiss ion  
of t h e  c r i m e .  

( 2 )  Conduc t  wh ich  ma b e  h e l d  s u b s t a n t i a l  step 
u n d e r  o a r a q r a ~ h  7i5& Conduc t  s h a l l  n o t  b e  
h e l d  t o  c o n s t i t u t e  a  s u b s t a n t i a l  s t e p  u n d e r  
p a r a g r a p h  ( l ) ( c )  of t h i s  S e c t i o n  u n l e s s  it i s  
s t r o n g l y  c o r r o b o r a t i v e  of t h e  a c t o r ' s  c r i m i n a l  
p u r p o s e .  W i t h o u t  n e g a t i v i n g  t h e  s u f f i c i e n c y  of 
o t h e r  c o n d u c t ,  t h e  f o l l o w i n g ,  i f  s t r o n g l y  
c o r r o b o r a t i v e  of t h e  a c t o r ' s  c r i m i n a l  p u r p o s e ,  
s h a l l  n o t  b e  h e l d  i n s u f f i c i e n t  a s  a  m a t t e r  of 
l aw:  

( a )  l y i n g  i n  w a i t ,  s e a r c h i n g  f o r  o r  f o l l o w i n g  
t h e  c o n t e m p l a t e d  v i c t i m  o f  t h e  c r i m e ;  

( b )  e n t i c i n g  o r  s e e k i n g  t o  e n t i c e  t h e  
c o n t e m p l a t e d  v i c t i m  of  t h e  c r i m e  t o  go  t o  
t h e  p l a c e  c o n t e m p l a t e d  f o r  i t s  commiss ion ;  

( c )  r e c o n n o i t e r i n g  t h e  p l a c e  c o n t e m p l a t e d  f o r  
t h e  commiss ion  of t h e  c r i m e ;  

( d )  u n l a w f u l  e n t r y  of  a  s t r u c t u r e ,  v e h i c l e  o r  
e n c l o s u r e  i n  w h i c h  i t  i s  c o n t e m p l a t e d  t h a t  t h e  
c r i m e  w i l l  b e  c o m m i t t e d ;  

( e )  p o s s e s s i o n  of m a t e r i a l s  t o  b e  employed 
i n  t h e  commiss ion  of t h e  c r i m e ,  which  a r e  
s p e c i a l l y  d e s i g n e d  f o r  s u c h  u n l a w f u l  u s e  o r  
which  c a n  s e r v e  no l a w f u l  p u r p o s e  o f  t h e  a c t o r  
u n d e r  t h e  c i r c u m s t a n c e s :  

( f )  p o s s e s s i o n ,  c o l l e c t i o n  o r  f a b r i c a t i o n  of 
m a t e r i a 1 . s  t o  b e  employed i n  t h e  commiss ion  of  
t h e  c r i m e ,  a t  o r  n e a r  t h e  , p l a c e  c o n t e m p l a t e d  
f o r  i t s  commiss ion ,  whe re  s u c h  p o s s e s s i o n ,  
c o l l e c t i o n  o r  f a b r i c a t i o n  s e r v e s  no l a w f u l  
p u r p o s e  of t h e  a c t o r  u n d e r  t h e  c i r c u m s t a n c e s ;  

( g )  s o l i c i t i n g  a n  i n n o c e n t  a g e n t  t o  engage  
i n  c o n d u c t  c o n s t i t u t i n g  a n  e l e m e n t  o f  t h e  
c r i m e .  

( 3 )  Conduc t  d e s i q n e d  t o  a i d  a n o t h e r  t o  commit 
c r i m e .  A p e r s o n  who e n g a g e s  i n  c o n d u c t  d e s i g n e d  
t o  a i d  a n o t h e r  t o  commit a c r i m e  wh ich  would 
e s t a b l i s h  h i s  c o m p l i c i t y  u n d e r  S e c t i o n  2.06 i f  
t h e  c r i m e  were  commit ted  by s u c h  o t h e r  p e r s o n ,  
i s  g u i l t y  of a n  a t t e m p t  t o  commit t h e  c r i m e ,  
a l t h o u g h  t h e  c r i m e  i s  n o t  commit ted  o r  
a t t e m p t e d  by s u c h  o t h e r  p e r s o n .  



( 4 )  R e n u n c i a t i o n  of c r i m i n a l  p u r p o s e .  When t h e  
a c t o r ' s  c o n d u c t  would o t h e r w i s e  c o n s t i t u t e  a n  
a t t e m p t  u n d e r  p a r a g r a p h  ( l ) ( b )  o r  (1)( c )  of t h i s  
S e c t i o n ,  i t  i s  a n  a f f i r m a t i v e  d e f e n s e  t h a t  he  
abandoned h i s  e f f o r t  t o  commit t h e  c r i m e  o r  
o t h e r w i s e  p r e v e n t e d  i t s  commiss ion ,  u n d e r  c i r c u m -  
s t a n c e s  m a n i f e s t i n g  r e n u n c i a t i o n  of h i s  c r i q i n a l  
p u r p o s e .  The  e s t a b l i s h m e n t  of such  d e f e n s e  d o e s  
n o t ,  however ,  a f f e c t  t h e  l i a b i l i t y  f o r  t h e  
a t t e m p t  of a n  a c c o m p l i c e  who d i d  n o t  j o i n  i n  
such  abandonment o r  p r e v e n t i o n .  

L o u i s i a n a  

The L o u i s i a n a  C r i m i n a l  Code was r e v i s e d  i n  1942 .  I n  t h i s  
code  a t t e m p t  i s  d e f i n e d  a s  f o l l o w s :  

S e c t i o n  27 .  A t t e m p t  

Any p e r s o n  who, h a v i n g  a s p e c i f i c  i n t e n t  t o  
commit a  c r i m e ,  d o e s  o r  o m i t s  a n  a c t  f o r  t h e  
p u r p o s e  of and t e n d i n g  d i r e c t l y  t oward  t h e  
a c c o m p l i s h i n g  of h i s  o b j e c t  i s  g u i l t y  of  a n  
a t t e m p t  t o  commit t h e  o f f e n s e  i n t e n d e d ;  and it 
s h a l l  b e  i m m a t e r i a l  w h e t h e r ,  u n d e r  t h e  
c i r c u m s t a n c e s ,  he  would h a v e  a c t u a l l y  a c c o m p l i s h e d  
h i s  p u r p o s e .  

Mere p r e p a r a t i o n  t o  commit a  c r i m e  s h a l l  n o t  
be  s u f f i c i e n t  t o  c o n s t i t u t e  a n  a t t e m p t ;  b u t  
l y i n g  i n  w a i t  w i t h  a  d a n g e r o u s  weapon w i t h  t h e  
i n t e n t  t o  commit a  c r i m e ,  o r  s e a r c h i n g  f o r  t h e  
i n t e n d e d  v i c t i m  w i t h  a  d a n g e r o u s  weapon w i t h  
t h e  i n t e n t  t o  commit a c r i m e ,  s h a l l  be  s u f f i c i e n t  
t o  c o n s t i t u t e  a n  a t t e m p t  t o  commit t h e  o f f e n s e  
i n t e n d e d .  

An a t t e m p t  i s  a s e p a r a t e  b u t  l e s s e r  g r a d e  of  
t h e  i n t e n d e d  c r i m e ;  and any  p e r s o n  may b e  
c o n v i c t e d  of a n  a t t e m p t  t o  commit a c r i m e ,  
a l t h o u g h  it a p p e a r s  on  t h e  t r i a l  t h a t  t h e  c r i m e  
i n t e n d e d  o r  a t t e m p t e d  was a c t u a l l y  p e r p e t r a t e d  
by such  p e r s o n  i n  p u r s u a n c e  o f  s u c h  a t t e m p t .  

P roposed  At t empt  L e q i s l a t i o n  f o r  C o l o r a d o  

P r e s e n t  C o l o r a d o  law h a s  many g a p s  w i t h  r e s p e c t  t o  a t t e m p t e d  
c r i m e s .  T h e r e  a r e  a  number of s t a t u t e s  i n  which  t h e  commission of 
a s e r i o u s  c r i m e  i s  p u n i s h a b l e ,  b u t  which p r o v i d e  no p e n a l t y  f o r  a n  
a t t e m p t  t o  commit t h e  c r i m e .  Because  t h e r e  a r e  many i n s t a n c e s  of 
a t t e m p t s  t o  commit s e r i o u s  c r i m e s  i n  which  the  a t t e m p t  i s  n o t  a c r i m e ,  
one whose c r i m i n a l  i n t e n t  i s  shown i n  c o n d u c t  f a l l i n g  s h o r t  o f  
c o m p l e t i n g  a c r i m e ,  o r  whose a t t e m p t e d  c r i m e  i s  a b o r t e d  by a l e r t  p o l i c e  
work,  l e g a l  i m p o s s i b i l i t y ,  o r  a n  e f f e c t i v e  d e f e n s e  by t h e  i n t e n d e d  
v i c t i m ,  c a n n o t  b e  p r o s e c u t e d .  Examples of such  a n t i - s o c i a l  c o n d u c t  



-- 

c a r r y i n g  no p e n a l t i e s  u n d e r  p r e s e n t  C o l o r a d o  law i n c l u d e  a t t e m p t e d  
l a r c e n y  ( n o t  c o v e r e d  by c r i m e  of  a s s a u l t  w i t h  i n t e n t  t o  commit 
l a r c e n y ,  f o r  i n  mos t  l a r c e n y  t h e r e  i s  no a s s a u l t ) ,  a t t e m p t e d  k i d n a p p i n g ,  
a t t e m p t e d  m a l i c i o u s  m i s c h i e f ,  a t t e m p t e d  a b o r t i o n  on a  woman n o t  i n  
f a c t  p r e g n a n t ,  a t t e m p t e d  murder  whe re  t h e r e  i s  no a s s a u l t  ( a s  where  
i n t e n d e d  v i c t i m  i s  a s l e e p  o r  u n c o n s c i o u s ) ,  a t t e m p t e d  r o b b e r y  by a c t s  
f a l l i n g  s h o r t  o f  a s s a u l t  ( a s  whe re  d e f e n d a n t  i s  a r r e s t e d  w h i l e  l y i n g  
i n  w a i t  f o r  a  bank m e s s e n g e r ) .  Moreover ,  t h e  c a s e  o f  P e o p l e  v ,  Dolph ,  
124 C o l o r a d o  553 ( 1 9 5 1 )  h o l d s  t h a t  t h e r e  i s  no common law c r i m e  of 
a t t e m p t  i n  C o l o r a d o  b e c a u s e  C o l o r a d o  a d o p t e d  t h e  E n g l i s h  common l aws  
a s  of 1607 ,  a d a t e  p r i o r  t o  r e c o g n i t i o n  of  t h e  common law c r i m e  of 
a t t e m p t  by t h e  E n g l i s h  c o u r t s .  P r o f e s s o r  A u s t i n  W .  S c o t t  of t h e  
U n i v e r s i t y  of  C o l o r a d o  S c h o o l  o f  Law h a s  done  e x t e n s i v e  r e s e a r c h  i n  
t h i s  a r e a  and h a s  found  t h a t  e v e r y  s t a t e ,  e x c e p t  C o l o r a d o ,  h a s  a 
g e n e r a l  s t a t u t e  c o v e r i n g  c r i m i n a l  a t t e m p t s .  

Because  some a t t e m p t s  a r e  p r e s e n t l y  c r i m e s ,  a new g e n e r a l  
a t t e m p t  s t a t u t e  s h o u l d  s t a t e  w h e t h e r  i t s  p r o v i s i o n s  f o r  p u n i s h i n g  t h o s e  
a t t e m p t s  a r e  i n  l i e u  o f  o r  m e r e l y  a l t e r n a t i v e s  t o ' t h e  p e n a l t i e s  a l r e a d y  
p r o v i d e d .  O t h e r w i s e ,  upon e n a c t m e n t  of  t h e  g e n e r a l  a t t e m p t  s t a t u t e ,  
p r e s e n t  s t a t u t e s  s h o u l d  b e  amended t o  e l i m i n a t e  s p e c i f i c  d e f i n i t i o n s  
of  a t t e m p t  c r i m e s .  

P r o v i s i o n s  of  S u q q e s t e d  S t a t u t e .  The s u g g e s t e d  s t a t u t e  
g e n e r a l l y  f o l l o w s  t h e  s u b s t a n t i v e  d e f i n i t i o n  o f  a t t e m p t  c o n t a i n e d  i n  
t h e  Model P e n a l  Code.  Added a r e  s e v e r a l  p r o v i s i o n s  a d a p t e d  f rom t h e  
c o d e s  of  I l l i n o i s ,  L o u i s i a n a ,  C a l i f o r n i a ,  and W i s c o n s i n .  T h i s  d e f i n i t i o n  
i s  f a r  more c o m p r e h e n s i v e  t h a n  a n y  c o n t a i n e d  i n  t h e  r e c e n t l y  a d o p t e d  
c r i m i n a l  c o d e s  o f  o t h e r  s t a t e s ,  T h i s  more c o m p r e h e n s i v e  d e f i n i t i o n  
was u s e d  i n  o r d e r  t o  t r y  t o  c o v e r  p r o b l e m s  wh ich  o t h e r w i s e  m i g h t  r e q u i r e  
c a s e  law d e t e r m i n a t i o n .  

The p e n a l t y  p r o v i s i o n  g e n e r a l l y  f o l l o w s  t h a t  c o n t a i n e d  i n  
t h e  I l l i n o i s  c o d e ,  b u t  t h e  maximum p e n a l t y  f o r  a t t e m p t  would be  one -
h a l f  o f  t h e  p e n a l t y  which  would b e  a p p l i c a b l e  i f  t h e  t a r g e t  c r i m e  had 
been  c o m p l e t e d ,  s u b j e c t  t o  c e r t a i n  e x p r e s s  l i m i t a t i o n s ,  

The t e x t  of  t h e  p r o p o s e d  a t t e m p t  s t a t u t e  a s  r e v i e w e d ,  
ame-nded, and a p p r o v e d  by t h e  C r i m i n a l  Code Commit tee  f o l l o w s .  

A B I L L  FOR AN ACT 

RELATING TO CRIMES AND PUNISHMENTS 

Be I t  Enac t ed  & the G e n e r a l  Assembly of the S t a t e  of C o l o r a d o :  

SECTION 1. C h a p t e r  4 0 ,  C o l o r a d o  R e v i s e d  S t a t u t e s  1953 ,  i s  

h e r e b y  amended by t h e  a d d i t i o n  t h e r e t o  of  a NEW ARTICLE 25, t o  r e a d :  



ARTICLE 25 

I n c h o a t e  Crimes 

40-25-1.  C r i m i n a l  a t t e m p t .  (1)( a )  A p e r s o n  i s  g u i l t y  of 

an  a t t e m p t  t o  commit a cr ime i f ,  a c t i n g  w i t h  t h e  s t a t e  of mind o t h e r -

w i s e  r e q u i r e d  f o r  t h e  commission of t h e  c r i m e ,  he: 

( b )  P u r p o s e l y  engages  i n  conduc t  which would c o n s t i t u t e  

t h e  cr ime i f  t h e  a t t e n d a n t  c i r c u m s t a n c e s  were a s  he  b e l i e v e s  them t o  

be ;  o r  

( c )  When c a u s i n g  a p a r t i c u l a r  r e s u l t  i s  a n  e lement  of t h e  

c r i m e ,  d o e s  o r  o m i t s  t o  do a n y t h i n g  w i t h  t h e  purpose  of c a u s i n g  o r  w i t h  

t h e  b e l i e f  t h a t  i t  w i l l  c a u s e  such r e s u l t ,  w i t h o u t  f u r t h e r  conduc t  on 

h i s  p a r t ;  o r  

( d )  P u r p o s e l y  does  o r  o m i t s  t o  do a n y t h i n g  which,  under  t h e  

c i r c u m s t a n c e s  a s  he b e l i e v e s  them t o  b e ,  i s  a s u b s t a n t i a l  s t e p  i n  a  

c o u r s e  of conduc t  p lanned t o  c u l m i n a t e  i n  h i s  commission of t h e  cr ime.  

( 2 ) ( a )  Such p e r s o n ' s  conduc t  s h a l l  n o t  be  h e l d  t o  

c o n s t i t u t e  a  s u b s t a n t i a l  s t e p  under  p a r a g r a p h  ( l ) ( c )  of t h i s  s e c t i o n  

u n l e s s  i t  i s  s t r o n g l y  c o r r o b o r a t i v e  of  t h e  a c t o r ' s  c r i m i n a l  purpose .  

Without  n e g a t i v i n g  t h e  s u f f i c i e n c y  of o t h e r  c o n d u c t ,  t h e  f o l l o w i n g ,  

i f  s t r o n g l y  c o r r o b o r a t i v e  of t h e  a c t o r ' s  c r i m i n a l  p u r p o s e ,  s h a l l  n o t  

be h e l d  i n s u f f i c i e n t  a s  a  m a t t e r  of law: 

( b )  Lying i n  w a i t  f o r ,  s e a r c h i n g  f o r ,  o r  f o l l o w i n g  t h e  

contempla ted  v i c t i m  of t h e  c r ime ;  

( c )  E n t i c i n g  o r  s e e k i n g  t o  e n t i c e  t h e  con templa ted  v i c t i m  

of t h e  cr ime t o  go t o  t h e  p l a c e  con templa ted  f o r  i t s  commission; 

( d )  R e c o n n o i t e r i n g  t h e  p l a c e  con templa ted  for t h e  commission 

of t h e  c r ime ;  

( e )  Unlawful  e n t r y  of a v e h i c l e ,  i n t o  a  s t r u c t u r e ,  i n t o  

any e n c l o s u r e ,  o r  o n t o  any r e a l  p r o p e r t y  i n  which o r  on which it i s  

con templa ted  t h a t  t h e  c r ime  w i l l  be  commit ted;  - 72 -



( f )  P o s s e s s i o n  of i t e m s  o r  m a t e r i a l s  t o  be  employed i n  t h e  

commission of t h e  crime, which a r e  s p e c i a l l y  d e s i g n e d  f o r  such  

u n l a w f u l  u s e  o r  which can  s e r v e  no l a w f u l  pu rpose  of t h e  a c t o r  under  

t h e  c i r c u m s t a n c e s ;  

(9) P o s s e s s i o n ,  c o l l e c t i o n ,  o r  f a b r i c a t i o n  of  i t e m s  o r  

m a t e r i a l s  t o  b e  employed i n  t h e  commission of t h e  c r i m e ,  a t  o r  n e a r  t h e  

p l a c e  con templa ted  f o r  i t s  commission,  where  s u c h  p o s s e s s i o n ,  

c o l l e c t i o n ,  o r  f a b r i c a t i o n  s e r v e s  no l a w f u l  p u r p o s e  of  t h e  a c t o r  

under  t h e  c i r c u m s t a n c e s ;  o r  

( h )  S o l i c i t i n g  a n  a c c o m p l i c e  o r  a n  i n n o c e n t  a g e n t  t o  

engage  i n  c o n d u c t  c o n s t i t u t i n g  a n  e l emen t  of  t h e  c r i m e .  

40-25-2. Conduct  i n  a i d  of a n o t h e r .  Any p e r s o n  who engages  

i n  conduc t  i n t e n d e d  t o  a i d  a n o t h e r  t o  commit any c r i m e  which would 

e s t a b l i s h  h i s  c o m p l i c i t y  u n d e r  s e c t i o n  40-1-12 o r  40-1-13, i f  t h e  

c r i m e  were  committed by such  o t h e r  p e r s o n ,  i s  g u i l t y  of a n  a t t e m p t  t o  

commit a  c r i m e ,  a l t h o u g h  t h e  c r i m e  i s  n o t  committed o r  a t t e m p t e d  by 

s u c h  o t h e r  p e r s o n .  

40-25-3. D e f e n s e s  a v a i l a b l e  - n o t  a v a i l a b l e .  ( 1 )  When t h e  

a c t o r ' s  p r e v i o u s  c o n d u c t  would o t h e r w i s e  c o n s t i t u t e  a n  a t t e m p t  t o  

commit a  c r i m e ,  a s  d e f i n e d  i n  t h i s  a r t i c l e ,  it i s  a d e f e n s e  t h a t  h e  

abandoned h i s  e f f o r t  t o  commit t h e  c r i m e  o r  o t h e r w i s e  p r e v e n t e d  i t s  

commission, under  c i r c u m s t a n c e s  m a n i f e s t i n g  t h e  r e n u n c i a t i o n  of h i s  

c r i m i n a l  pu rpose .  The e s t a b l i s h m e n t  of such  d e f e n s e  s h a l l  n o t  a f f e c t  

t h e  l i a b i l i t y  f o r  t h e  a t t e m p t  of a n  accompl ice  who d i d  n o t  j o i n  i n  

such  abandonment o r  p r e v e n t i o n .  

( 2 )  I t  s h a l l  n o t  be a d e f e n s e  t o  a c o n v i c t i o n  of  t h e  c r ime  

of a t t e m p t  t o  commit a c r i m e  t h a t :  

( a )  Because of a m i s a p p r e h e n s i o n  of t h e  c i r c u m s t a n c e s  it 

would have  been f a c t u a l l y  o r  l e g a l l y  i m p o s s i b l e  f o r  t h e  accused  t o  

commit t h e  o f f e n s e  a t t e m p t e d ;  o r  - 73 -



( b )  Under  t h e  c i r c u m s t a n c e s ,  t h e  a c c u s e d  c o u l d  n o t  h a v e  

a c t u a l l y  a c c o m p l i s h e d  h i s  p u r p o s e ;  o r  

( c )  The crime a t t e m p t e d  o r  i n t e n d e d  was a c t u a l l y  p e r p e t r a t e d  

by t h e  a c c u s e d .  

40-25-4 .  M u l t i ~ l e  c o n v i c t i o n s .  No p e r s o n  s h a l l  b e  c o n v i c t e d  

of  b o t h  t h e  p e r p e t r a t i o n  o f  a  c r i m e  and  t h e  a t t e m p t  t o  commit t h a t  

c r i m e  where  t h e  a c t s  c o n s t i t u t i n g  s u c h  a t t e m p t  were p a r t  o f  t h e  same 

c o n d u c t  c o n s t i t u t i n g  t h e  c o m p l e t e d  c r i m e .  

40-25-5 .  P e n a l t i e s .  (1)( a )  A p e r s o n  c o n v i c t e d  of  a n  

a t t e m p t  t o  commit a crime may b e  f i n e d  o r  i m p r i s o n e d  b r  b o t h  i n  t h e  

same manner a s  f o r  t h e  o f f e n s e  a t t e m p t e d ,  b u t  s u c h  f i n e  o r  

impr i sonmen t  s h a l l  n o t  e x c e e d  o n e - h a l f  o f  t h e  l a r g e s t  f i n e ,  o r  o n e - h a l f  

of  t h e  l o n g e s t  term of  i m p r i s o n m e n t ,  o r  b o t h ,  p r e s c r i b e d  f o r  t h e  

o f f e n s e  a t t e m p t e d ;  p r o v i d e d  t h a t :  

( b )  I f  t h e  o f f e n s e  a t t e m p t e d  i s  p u n i s h a b l e  by d e a t h  o r  

l i f e  i m p r i s o n m e n t ,  s u c h  p e r s o n  s h a l l  b e  i m p r i s o n e d  i n  t h e  s t a t e  

p e n i t e n t i a r y  a t  h a r d  l a b o r  f o r  n o t  l e s s  t h a n  one  y e a r  n o r  more t h a n  

t w e n t y  y e a r s ;  

( c )  I f  t h e  o f f e n s e  i s  a n  a t t e m p t  t o  commit a n y  f e l o n y  

i n v o l v i n g  b o d i l y  i n j u r y  o f  o r  a n  a s s a u l t  on a n y  p e r s o n ,  o t h e r  t h a n  

one  p u n i s h a b l e  by d e a t h  o r  l i f e  i m p r i s o n m e n t ,  t h e  p e n a l t y  s h a l l  n o t  

exceed  f o u r t e e n  y e a r s  i m p r i s o n m e n t  i n  t h e  s t a t e  p e n i t e n t i a r y ;  

( d )  I f  t h e  o f f e n s e  i s  a n  a t t e m p t  t o  commit a n y  f e l o n y  

o t h e r  t h a n  t h o s e  r e f e r r e d  t o  i n  p a r a g r a p h s  ( l ) ( b )  and ( l ) ( c )  o f  t h i s  

s e c t i o n ,  t h e  p e n a l t y  s h a l l  n o t  e x c e e d  f i v e  y e a r s  i m p r i s o n m e n t  i n  t h e  

s t a t e  p e n i t e n t i a r y ;  and 

( e )  I f  t h e  o f f e n s e  i s  a n  a t t e m p t  t o  commit a n y  misdemeanor ,  

t h e  p e n a l t y  s h a l l  n o t  e x c e e d  s i x  months  i m p r i s o n m e n t  i n  t h e  c o u n t y  

j a i l .  



SECTION 2 .  S a f e t y  c l a u s e .  The g e n e r a l  a s sembly  h e r e b y  f i n d s ,  

d e t e r m i n e s ,  and d e c l a r e s  t h a t  t h i s  a c t  i s  n e c e s s a r y  f o r  t h e  immediate  

p r e s e r v a t i o n  of t h e  p u b l i c  p e a c e ,  h e a l t h ,  and s a f e t y .  

S o l i c i t a t i o n  

O t h e r  S t a t e s  

The s o l i c i t a t i o n  s t a t u t e s  of Wiscons in  and I l l i n o i s  were  
su rveyed  a s  was t h e  c a s e  law and law r e v i e w  comments on s o l i c i t a t i o n  
i n  Wiscons in .  I n  a d d i t i o n ,  t h e  p r o v i s i o n s  of t h e  Model P e n a l  Code 
on s o l i c i t a t i o n  were  examined.  

Wiscons in .  The .new Wiscons in  C r i m i n a l  Code p r o v i d e s  t h e  
f o l l o w i n g  on s o l i c i t a t i o n :  

Whoever, w i t h  i n t e n t  . t h a t  a  f e l o n y  be  commit ted ,  
a d v i s e s  a n o t h e r  t o  commit t h a t  c r i m e  u n d e r  c i r cum-  
s t a n c e s  which  i n d i c a t e  u n e q u i v o c a l l y  t h a t  he  h a s  
such  i n t e n t  may b e  f i n e d  n o t  more t h a n  $2 ,500  o r  
i m p r i s o n e d  n o t  t o  exceed  t h e  maximum p r o v i d e d  f o r  
t h e  comple ted  c r i m e ,  b u t  i n  no e v e n t  t o  exceed  
f i v e  y e a r s ,  o r  b o t h ;  e x c e p t  t h a t  f o r  a  s o l i c i t a t i o n  
t o  commit a c r i m e  f o r  which t h e  p e n a l t y  . i s  l i f e  
impr i sonmen t  t h e  a c t o r  may b e  i m p r i s o n e d  n o t  more 
t h a n  10 y e a r s .  

T h e r e  a r e  no Wiscons in  c a s e s  c o n s t r u i n g  t h e  s o l i c i t a t i o n  
s t a t u t e  b u t  t h e r e  have  been s e v e r a l  law r e v i e w  comments. An a r t i c l e  
by a n  a s s i s t a n t  a t t o r n e y  g e n e r a l  of  Wiscons in  s t a t e s  t h a t  t h e  1953 
code  a s  o r i g i n a l l y  p r e p a r e d  had c o n t a i n e d  a  g e n e r a l  p r o v i s i o n  t h a t  t h e  
i n c h o a t e  c r i m e s  -- s o l i c i t a t i o n ,  c o n s p i r a c y  and a t t e m p t  -- be  pun i shed  
t h e  same a s  t h e  comple t ed  c r i m e  e x c e p t  t h a t  i n s t e a d  of l i f e  impr isonment  
t h e  maximum impr i sonmen t  s h o u l d  be t h i r t y  y e a r s .  But t h e  commit tee  
which r e v i s e d  t h e  code  between 1953 and 1955 changed t h i s  p e n a l t y  
p r o v i s i o n  f o r  s o l i c i t a t i o n  and a t t e m p t  w h i l e  l e a v i n g  i t  i n t a c t  a s  t o  
c o n s p i r a c y .  Thus ,  t h e  code  a s  e n a c t e d  i n  1955 p r o v i d e d  f o r  a  
f i n e  f o r  s o l i c i t a t i o n  o f  up t o  $2 ,500  o r  impr i so i imen t .up  t o  t h e  maximum 
p r o v i d e d  f o r  t h e  comple t ed  c r i m e ,  b u t  n o t  e x c e e d i n g  f i v e  y e a r s ,  o r  
b o t h .  o or a t t e m p t ,  t h e  code  a s  e n a c t e d  p r o v i d e s  a  f i n e  o r  
impr i sonmen t ,  o r  b o t h ,  n o t  t o  exceed  o n e - h a l f  t h e  maximum p r o v i d e d  f o r  
t h e  comple t ed  c r i m e .  F o r  c o n s p i r a c y  one may draw t h e  maximum f i n e  o r  
impr i sonmen t ,  o r  b o t h ,  p r o v i d e d  f o r  t h e  c o m p l e t e  c r i m e . )  The a s s i s t a n t  
a t t o r n e y  g e n e r a l  commented on t h e s e  p e n a l t y  c h a n g e s  a s  f o l l o w s :  " I t  
i s  d i f f i c u l t  t o  e x p l a i n  t h i s  r e a r r a n g e m e n t  o f  p e n a l i t e s ,  p a r t i c u l a r l y  
when it i s  c o n s i d e r e d  t h a t  many a t t e m p t s  and s o l i c i t a t i o n s  u n d e r  t h e  
o l d  law were  s t a t e  p r i s o n  o f f e n s e s  w h i l e  'common law c o n s p i r a c y '  was 
b u t  a  misdemeanor .  



" ~ l lof t h e  i n c h o a t e  c r i m e s  r e q u i r e  more t h a n  a  mere c r i m i n a l  
i n t e n t .  S o l i c i t a t i o n  r e q u i r e s  a d v i c e  t o  a n o t h e r  t o  commit a f e l o n y  
unde r  c i r c u m s t a n c e s  which  i n d  c a t e  u n e q u i v o c a l l y  t h a t  t h e  a c t o r  i n t e n d s  
t h a t  t h e  f e l o n y  b e  commit ted .  

These  comments i m p l y  t h a t  s o l i c i t a t i o n  and  t h e  o t h e r  i n c h o a t e  
c r i m e s  d e f i n e d  i n  t h e  1955  Wiscons in  Code r e q u i r e  a  s ~ e c i f i c  r a t h e r  t h a n  
m e r e l y  a q e n e r a l  c r i m i n a l  i n t e n t .  I n  s o l i c i t a t i o n  t h i s  s p e c i f i c  i n t e n t  
i s  t o  i n d u c e  o r  p e r s u a d e  t h e  p e r s o n  s o l i c i t e d  t o  commit t h e  t a r g e t  
c r i m e .  The s o l i c i t a t i o n  o f f e n s e ,  o f  c o u r s e ,  i s  c o m p l e t e  where t h e  
p e r s o n  s o l i c i t e d  d e c l i n e s  t o  commit t h e  s u g g e s t e d  c r i m e .  

I t  s h o u l d  be n o t e d  t h a t  t h e  Wiscons in  s t a t u t e  c o v e r s  o n l y  
s o l i c i t a t i o n  t o  commit f e l o n i e s .  A t  common law it was a  misdemeanor  
t o  s o l i c i t  a n o t h e r  t o  commit a n y  f e l o n y ,  and f u r t h e r m o r e  was a 
misdemeanor t o  s o l i c i t  a n o t h e r  t o  commit a s e r i o u s  misdemeanor  which  
may t e n d  t o  a  b r e a c h  of  t h e  p e a c e  -- and p e r h a p s  t o  s o l i c i t  any  
i n d i c t a b l e  misdemeanor .  The W i s c o n s i n  s t a t u t e  i n  e f s e c t  makes 
s o l i c i t a t i o n  a  f e l o n y  i n  many c a s e s .  T h i s  c r i m e  was n e v e r  a  f e l o n y  
a t  common law.  I t  i s  n o t  a  c r i m e  a t  a l l  i n  C o l o r a d o  t o d a y ,  e x c e p t  i n  
t h e  c a s e  of s p e c i f i c  o f f e n s e s  whose s o l i c i t a t i o n  i s  e x p r e s s l y  made 
c r i m i n a l .  

The Wiscons in  s t a t u t e  d i f f e r s  f rom t h e  s o l i c i t a t i o n  l e g i s l a t i o n  
i n  s e v e r a l  o t h e r  s t a t e s  i n  t h a t . i t  c o v e r s  t h e  s o l i c i t a t i o n  of a l l  
f e l o n i e s  w h i l e  t h e  s o l i c i t a t i o n  i n  t h e s e  o t h e r  s t a t e s  i s  l i m i t e d  t o  
enumera ted  o f f e n s e s .  F o r  example ,  C a l i f o r n i a  r e s t r i c t s  t h e  c r i m e  of 
s o l i c i t a t i o n  t o  o f f e n s e s  i n v o l v i n g  b r i b e r y ,  m u r d e r ,  r o b b e r y ,  b u r g l a r y ,  
g rand  t h e f t ,  r e c e i v i n g  s t o l e n  p r o p e r t y ,  e x t o r t i o n ,  r a p e  by f o r c e  and 
v i o l e n c e ,  p e r j u r y ,  s u b o r n a t i o n  o f  p e r j u r y ,  f o r g e r y  o r  k i d n a p p i n g .  

I l l i n o i s .  The I l l i n o i s  C r i m i n a l  Code d e f i n e s  s o l i c i t a t i o n  
and p r o v i d e s  t h e  p e n a l t y  t h e r e f o r e  a s  f o l l o w s :  

58-1.  S o l i c i t a t i o n  

( a )  E lemen t s  of t h e  o f f e n s e .  
A p e r s o n  commits s o l i c i t a t i o n  when, w i t h  i n t e n t  

t h a t  a n  o f f e n s e  b e  commi t t ed ,  h e  commands, 
e n c o u r a g e s  o r  r e q u e s t s  a n o t h e r  t o  commit t h a t  
o f f e n s e .  

( b )  P e n a l t y .  
A p e r s o n  c o n v i c t e d  of s o l i c i t a t i o n  may b e  f i n e d  

o r  i m p r i s o n e d  o r  b o t h  n o t  t o  exceed  t h e  maximum 
p r o v i d e d  f o r  t h e  o f f e n s e  s o l i c i t e d :  P r o v i d e d ,  
however ,  t h a t  no p e n a l t y  f o r  s o l i c i t a t i o n  s h a l l  
exceed  impr i sonmen t  f o r  one  y e a r .  

Model P e n a l  Code.  S o l i c i t a t i o n  i s  d e f i n e d  i n  t h e  Model P e n a l  
Code a s  f o l l o w s :  

3 .  I b i d .  



S e c t i o n  5.02. C r i m i n a l  S o l i c i t a t i o n  

(1) D e f i n i t i o n  o f  s o l i c i t a t i o n .  A p e r s o n  i s  
g u i l t y  o f  s o l i c i t a t i o n  t o  commit  a  c r i m e  i f  w i t h  
t h e  p u r p o s e  o f  p r o m o t i n g  o r  f a c i l i t a t i n g  i t s  
c o m m i s s i o n  h e  commands, e n c o u r a g e s  o r  r e q u e s t s  
a n o t h e r  p e r s o n  t o  e n g a g e  i n  s p e c i f i c  c o n d u c t  w h i c h  
would  c o n s t i t u t e  s u c h  crime o r  a n  a t t e m p t  t o  commit  
s u c h  crime o r  w h i c h  w o u l d  e s t a b l i s h  h i s  c o m p l i c i t y  
i n  i t s  c o m m i s s i o n  o r  a t t e m p t e d  c o m m i s s i o n .  

( 2 )  Uncommunicated  s o l i c i t a t i o n .  I t  i s  
i m m a t e r i a l  u n d e r  S u b s e c t i o n  ( 1 )  o f  t h i s  S e c t i o n  
t h a t  t h e  a c t o r  f a i l s  t o  c o m m u n i c a t e  w i t h  t h e  
p e r s o n  h e  s o l i c i t s  t o  commit  a c r i m e  i f  h i s  
c o n d u c t  w a s  d e s i g n e d  t o  e f f e c t  s u c h  c o m m u n i c a t i o n .  

( 3 )  R e n u n c i a t i o n  of c r i m i n a l  p u r p o s e .  11t i s  a n  
a f f i r m a t i v e  d e f e n s e  t h a t  t h e  a c t o r .  a f t e r  s o l i c i t i n s  
a n o t h e r  p e r s o n  t o  commit  a  c r i m e ,  p e r s u a d e d  h im n o t -  
t o  d o  s o  o r  o t h e r w i s e  p r e v e n t e d  t h e  c o m m i s s i o n  o f  
t h e  crime, u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  a 
r e n u n c i a t i o n  o f  h i s  c r i m i n a l  p u r p o s e .  

P r o p o s e d  S o l i c i t a t i o n  L e q i s l a t i o n  f o r  C o l o r a d o  

I n  C o l o r a d o ,  o n e  who a d v i s e s  o r  e n c o u r a g e s  a n o t h e r  t o  commit  
a c r i m e  w h i c h  t h e  p a r t y  t h u s  s o l i c i t e d  a c t u a l l y  c o m m i t s  i s  g u i l t y  a s  
a p r i n c i p a l  a n d  p u n i s h e d  a s  i f  h e  h a d  p e r s o n a l l y  c o m m i t t e d  t h e  crime 
( 4 0 - 1 - 7 , 4 0 - 1 - 8 ,  4 0 - 1 - 1 2 ,  C . R . S .  1 9 5 3 ) .  B u t  t h e r e  i s  n o  g e n e r a l  c r i m i n a l  
s t a t u t e  i n  C o l o r a d o  d e f i n i n g  a s  a  c r i m e  t h e  s o l i c i t a t i o n  o f  a n o t h e r  t o  
commit  a crime when t h e  p a r t y  s o l i c i t e d  d o e s  not commit  t h e  o f f e n s e .  

U n s u c c e s s f u l l y  s o l i c i t i n g  a n o t h e r  t o  commit  a crime w a s  n o t  
w e l l  e s t a b l i s h e d  a s  a  common l a w  o f f e n s e  i n  E n g l a n d  u n t i l  1801. S i n c e  
t h a t  t ime i t  h a s  b e e n  t h e  a c c e p t e d  v i e w  t h a t  t o  s o l i c i t  a n o t h e r  t o  
commit  a f e l o n y ,  o r  a  s e r i o u s  m i s d e m e a n o r  t e n d i n g  t o w a r d  a  b r e a c h  o f  
t h e  p e a c e ,  i s  a m i s d e m e a n o r .  

S t a t e s  w h i c h  h a v e  r e c e n t l y  a d o p t e d  new p e n a l  c o d e s  a l l  h a v e  
i n c l u d e d  a  p r o v i s i o n  o n  c r i m i n a l  s o l i c i t a t i o n .  T h e  d r a f t s m e n  o f  t h e  
Model P e n a l  Code c o n c l u d e d  t h a t  s o l i c i t a t i o n  i s  s o c i a l l y  d a n g e r o u s  
e n o u g h  t o  b e  c o n s i d e r e d  a c r i m e .  

T h e r e  a r e  s e v e r a l  p r e s e n t  C o l o r a d o  s t a t u t e s  d e f i n i n g  t h e  
s o l i c i t a t i o n  o f  c e r t a i n  s p e c i f i c  c r i m e s  a s  c r i m i n a l  a n d  p r o v i d i n g  
p e n a l i t e s  t h e r e f o r e .  T h e r e  a r e  many g a p s  i n  t h e  c o v e r a g e  o f  t h e s e  
p r o v i s i o n s ,  and  t h e r e  i s  w i d e  d i v e r g e n c e  i n  t h e  p e n a l t i e s  p r o v i d e d .  
Among crimes w h i c h  may b e  s o l i c i t e d  i n  C o l o r a d o  w i t h o u t  f e a r  o f  p e n a l t y  
a r e  m u r d e r ,  r a p e ,  r o b b e r y ,  l a r c e n y ,  k i d n a p p i n g  a n d  m o s t  o t h e r  s e r i o u s  
c r i m e s  a g a i n s t  t h e  p e r s o n .  

T e x t  o f  Prornosed L e q i s l a t i o n .  I n  r e v i e w i n g  a n d  a p p r o v i n g  
p r o p o s e d  g e n e r a l  s o l i c i t a t i o n  s t a t u t e ,  t h e  C r i m i n a l  Code  C o m m i t t e e  
d e c i d e d  t h a t  t h i s  l e g i s l a t i o n  s h o u l d  n o t  a p p l y  i n  t h o s e  i n s t a n c e s  o f  
s o l i c i t a t i o n  p r e s e n t l y  c o v e r e d  b y  l a w .  T h e  t e x t  o f  t h e  p r o p o s e d  g e n e r a l  
s o l i c i t a t i o n  l e g i s l a t i o n  f o l l o w s :  



A BILL FOR AN ACT 

CONCERNING CRIivlINAL S O L I C I T A T I O N  AND PUNISHMENTS THEREFOR 

-Be It Enac ted  & the G e n e r a l  Assembly of the S t a t e  of C o l o r a d o :  

SECTION 1. C r i m i n a l  s o l i c i t a t i o n .  H p e r s o n  i s  g u i l t y  of  

c r i m i n a l  s o l i c i t a t i o n  i f  w i t h  t h e  p u r p o s e  o f  p r o m o t i n g  o r  

f a c i l i t a t i n g  i t s  commiss ion  he  commands, e n c o u r a g e s ,  o r  r e q u e s t s  

a n o t h e r  p e r s o n  t o  engage  i n  s p e c i f i c  c o n d u c t  which  would c o n s t i t u t e  

such  c r i m e  o r  a n  a t t e m p t  t o  commit s u c h  c r i m e ,  o r  wh ich  would 

e s t a b l i s h  h i s  c o m p l i c i t y  i n  i t s  commiss ion  o r  a t t e m p t e d  commiss ion .  

SECTION 2. Uncommunicated s o l i c i t a t i o n .  I t  i s  i m m a t e r i a l  

u n d e r  s e c t i o n  1 of  t h i s  a c t  t h a t  t h e  a c t o r  f a i l s  t o  communicate  w i t h  

t h e  p e r s o n  h e  s o l i c i t s  t o  commit a c r i m e  i f  h i s  c o n d u c t  was d e s i g n e d  

t o  e f f e c t  s u c h  communica t ion .  

SECTION 3 .  R e n u n c i a t i o n  of  c r i m i n a l  DurDose. I t  i s  a  

d e f e n s e  t h a t  t h e  a c t o r ,  a f t e r  s o l i c i t i n g  a n o t h e r  p e r s o n  t o  commit a 

c r i m e ,  p e r s u a d e d  him n o t  to do  s o  o r  o t h e r w i s e  p r e v e n t e d  t h e  commission 

o f  t h e  c r i m e ,  u n d e r  c i r c u m s t a n c e s  m a n i f e s t i n g  a r e n u n c i a t i o n  o f  h i s  

c r i m i n a l  p u r p o s e .  

SECTION 4 .  C o r r o b o r a t i n q  e v i d e n c e  r e a u i r e d .  No p e r s o n  s h a l l  

be  c o n v i c t e d  o f  c r i m i n a l  s o l i c i t a t i o n  on t h e  mere  t e s t i m o n y  o f  t h e  

p a r t y  a l l e g e d l y  s o l i c i t e d  t o  commit a  c r i m e ,  b u t  t o  s u p p o r t  a  

c o n v i c t i o n  t h e r e  must  b e ,  i n  a d d i t i o n  t o  o r  i n  l i e u  of  t e s t i m o n y  by 

t h e  p a r t y  a l l e g e d l y  s o l i c i t e d ,  a n y  of  t h e  f o l l o w i n g :  

( a )  A c o n f e s s i o n  by t h e  a c c u s e d ;  

( b )  T e s t i m o n y  of  two w i t n e s s e s ,  one  of  whom may b e  t h e  p a r t y  

a l l e g e d l y  s o l i c i t e d ;  o r  

( c )  O t h e r  e v i d e n c e  d i r e c t  o r  c i r c u m s t a n t i a l .  



SECTION 5 .  P e n a l t i e s .  ( l ) ( a )  A p e r s o n  c o n v i c t e d  o f  

c r i m i n a l  s o l i c i t a t i o n  may b e  f i n e d  o r  i m p r i s o n e d ,  o r  b o t h ,  i n  t h e  

same manner a s  f o r  t h e  o f f e n s e  s o l i c i t e d ,  b u t  such  f i n e  o r  impr i sonmen t  

s h a l l  n o t  exceed  o n e - h a l f  of  t h e  l a r g e s t  f i n e ,  o r  o n e - h a l f  o f  t h e  

l o n g e s t  t.erm of  i m p r i s o n m e n t ,  o r  b o t h ,  p r e s c r i b e d  f o r  t h e  o f f e n s e  

s o l i c i t e d ;  p r o v i d e d  t h a t :  

( b )  I f  t h e  o f f e n s e  s o l i c i t e d  i s  p u n i s h a b l e  by d e a t h  o r  l i f e  

impr i sonmen t ,  such  p e r s o n  s h a l l  be  i m p r i s o n e d  i n  t h e  s t a t e  p e n i t e n -  

t i a r y  a t  ha rd  l a b o r  f o r  n o t  l e s s  t h a n  one  y e a r  no r  more t h a n  t w e n t y  

y e a r s ;  

( c )  I f  t h e  o f f e n s e  i s  a s o l i c i t a t i o n  t o  commit any  f e l o n y  

i n v o l v i n g  b o d i l y  i n j u r y  o f  o r  a n  a s s a u l t  on a n y  p e r s o n ,  o t h e r  t h a n  one  

p u n i s h a b l e  by d e a t h  o r  l i f e  i m p r i s o n m e n t ,  t h e  p e n a l t y  s h a l l  n o t  

exceed  f o u r t e e n  y e a r s  impr i sonmen t  i n  t h e  s t a t e  p e n i t e n t i a r y ;  

( d )  I f  t h e  o f f e n s e  i s  a s o l i c i t a t i o n  t o  commit any  f e l o n y  

o t h e r  t h a n  t h o s e  r e f e r r e d  t o  i n  p a r a g r a p h s  (1) ( b )  and  (1) ( c )  of t h i s  

s e c t i o n ,  t h e  p e n a l t y  s h a l l  n o t  e x c e e d  f i v e  y e a r s  impr i sonmen t  i n  t h e  

s t a t e  p e n i t e n t i a r y :  and 

( e )  I f  t h e  o f f e n s e  i s  a s o l i c i t a t i o n  t o  commit any  

misdemeanor ,  t h e  p e n a l t y  s h a l l  n o t  exceed  s i x  months  impr i sonmen t  i n  

t h e  c o u n t y  j a i l .  

SECTION 6 .  H p p l k c a b i l i t y .  Where by t h e  p r o v i s i o n s  of  any  

o t h e r  law, s o l i c i t a t i o n  of  s p e c i f i c  c o n d u c t  i s  i n c l u d e d  i n  t h e  

d e f i n i t i o n  o f  any  f e l o n y  o r  misdemeanor ,  a n d  a p e n a l t y  p r o v i d e d  

t h e r e f o r ,  such  o t h e r  law s h a l l  c o n t r o l  and  t h e  p r o v i s i o n s  of  t h i s  a c t  

s h a l l  n o t  a p p l y .  

SECTION 7 .  S a f e t y  c l a u s e .  The g e n e r a l  a s s e m b l y  h e r e b y  f i n d s ,  

d e t e r m i n e s ,  and  d e c l a r e s  t h a t  t h i s  a c t  i s  n e c e s s a r y  f o r  t h e  immed ia t e  

p r e s e r v a t i o n  of t h e  p u b l i c  p e a c e ,  h e a l t h ,  and s a f e t y .  
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CRIMES AGAINST PROPERTY ( T H E F T )  

G e n e r a l  T h e f t  S t a t u t e  

The re  a r e  more t h a n  50 C o l o r a d o  s t a t u t e s  c o v e r i n g  crimes 
a g a i n s t  p r o p e r t y .  These  i n c l u d e  among o t h e r s :  l a r c e n y  of  v a r i o u s  k i n d s ,  
f a l s e  p r e t e n s e s ,  embezz l emen t ,  f o r g e r y ,  e x t o r t i o n ,  b l a c k m a i l ,  r e c e i v i n g
s t o l e n  p r o p e r t y ,  and  j o y  r i d i n g .  S t u d y  of  t h e s e  s t a t u t e s  h a s  i n d i c a t e d  
t h a t  many of them a r e  b u r d e n e d  w i t h  o v e r c o m p l i c a t e d  and h i g h l y  
t e c h n i c a l  l a n g u a g e .  F u r t h e r ,  t h e y  a r e  s c a t t e r e d  t h r o u g h o u t  a l l  volumes 
of t h e  p r e s e n t  C o l o r a d o  r e v i s e d  s t a t u t e s .  

The s i m p l i f i c a t i o n  and c o d i f i c a t j . o n  o f  t h e s e  s t a t u t e s  was 
c o n s i d e r e d  by t h e  C r i m i n a l  Code Commit tee  t o  be a p r o p e r  s t a r t i n g  
p o i n t  f o r  a n  o v e r - a l l  r e v i s i o n  and c o d i f i c a t i o n  o f  t h e  c r i m i n a l  s t a t u t e s .  
The p r a c t i c e  i n  o t h e r  s t a t e s  which  have r e c e n t l y  r e v i s e d  t h e i r  c r i m i n a l  
c o d e s  h a s  been  t o  a d o p t  a g e n e r a l  t h e f t  s t a t u t e  which  i s  s u f f i c i e n t l y  
b road  i n  d e f i n i t i o n  and  a p p l i c a t i o n  t o  make i t  p o s s i b l e  t o  e l i m i n a t e  
most i f  n o t  a l l  o f  t h e  p r e v i o u s  s p e c i a l i z e d  s t a t u t e s  r e l a t i n g  t o  c r i m e s  
a g a i n s t  p r o p e r t y .  F o r  e x a m p l e ,  t h e  g e n e r a l  t h e f t  s t a t u t e s  i n  t h e  new 
I l l i n o i s  c r i m i n a l  code  c o v e r  l a r c e n y ,  f a l s e  p r e t e n s e s ,  embezz l emen t ,  
l a r c e n y  by b a i l e e ,  e x t o r t i o n ,  and b l a c k m a i l .  F raud  i s  c o v e r e d  i n  
t h e  new I l l i n o i s  code  i n  t h e  s e c t i o n  on  d e c e p t i o n ,  and j o y  r i d i n g  i s  
c o v e r e d  i n  t h e  s e c t i o n  on t r e s p a s s .  

I f  a g e n e r a l  t h e f t  s t a t u t e  i s  t o  r e p l a c e  most  i f  n o t  a l l  of 
t h e  e x i s t i n g  s p e c i a l i z e d  s t a t u t e s ,  t h e  d e f i n i t i o n  must  be c a r e f u l l y  
worded s o  a s  t o  c o v e r  t h e  gamut of p r o p e r t y  c r i m e s .  No m a t t e r  how 
c a r e f u l l y  s u c h  a  s t a t u t e  i s  d r a f t e d ,  i t  u s u a l l y  t a k e s  s e v e r a l  y e a r s  
of e x p e r i e n c e  and c a s e  law f rom s t a t e  supreme c o u r t  d e c i s i o n s  t o  
d e t e r m i n e  which  p r o p e r t y  c r i m e s ,  i f  a n y ,  a r e  e x c l u d e d .  C o n s e q u e n t l y ,  
t h e r e  i s  a l w a y s  t h e  p o s s i b i l i t y  t h a t  a d d i t i o n a l  l e g i s l a t i o n  might  be 
needed .  

The I l l i n o i s  code  h a s  been  i n  e f f e c t  f o r  t o o  s h o r t  a time 

f o r  t h e r e  t o  be any  c a s e  law a s  y e t .  However,  a c o n s i d e r a b l e  body 

of  c a s e  law h a s  been  d e v e l o p e d  i n  s e v e r a l  o t h e r  s t a t e s  wh ich  have 

a d o p t e d  g e n e r a l  t h e f t  s t a t u t e s  i n  r e c e n t  y e a r s .  


E x p e r i e n c e  i n  O t h e r  S t a t e s  

The s i m p l i f i e d  g e n e r a l  t h e f t  s t a t u t e s  and r e l a t e d  c a s e  law 

i n  s e v e r a l  s t a t e s  were  s t u d i e d .  These s t a t u t e s ,  r e l a t e d  c o u r t  c a s e s ,  

and  comments f o r  two s t a t e s  ( L o u i s i a n a  and isc cons in) wh ich  a r e  of  

p a r t i c u l a r  h e l p  i n  f u r t h e r  s t u d y  of  t h i s  s u b j e c t  i n  C o l o r a d o  a r e  

p r e s e n t e d  below:  


L o u i s i a n a  

I n  1942, L o u i s i a n a  a d o p t e d  a new p e n a l  code  wh ich  g r e a t l y  
s i m p l i f i e d  t h e  s u b s t a n t i v e  c r i m i n a l  law of  t h a t  s t a t e .  One of  t h e  most 
e x t e n s i v e  c h a n g e s  was i n  t h e  t h e f t  a r e a  where  p r e - 1 9 4 2  L o u i s i a n a  s t a t u t e s  



had been  a c o n f u s i n g  m o r a s s  o f  h i g h l y  d e t a i l e d  and  f r e q u e n t l y  o v e r -
l a p p i n g  s t a t u t e s  which  a l l  t o o  o f t e n  had b e e n  g i v e n  o v e r l y  t e c h n i c a l  
r e s t r i c t i v e  i n t e r p r e t a t i o n  by t h e  c o u r t s .  The L o u i s i a n a  S t a t e  Law 
I n s t i t u t e ,  c h a r g e d  by t h e  l e g i s l a t u r e  w i t h  r e s p o n s i b i l i t y  o f  p r e p a r i n g  
a d r a f t  c o d e ,  s o u g h t  t o  c o n s o l i d a t e  s t a t u t e s ,  s i m p l i f y  l a n g u a g e ,  and 
c l o s e  l o o p h o l e s  by e l i m i n a t i n g  t e c h n i c a l i t i e s .  A l l  p r o p e r t y  c r i m e s  
were  r e d u c e d  t o  25 s e c t i o n s  o r g a n i z e d  u n d e r  t h r e e  main c l a s s i f i c a t i o n s .  
I n  1 9 4 8  one s e c t i o n  was r e p e a l e d ,  r e d u c i n g  t h e  t o t a l  t o  24 s e c t i o n s .  

------G e n e r a l  T h e f t  S t a t u t e .  5 67. T h e f t  

T h e f t  i s  t h e  m i s a p p r o p r i a t i o n  o r  t a k i n g  o f  a n y t h i n g  
of v a l u e  wh ich  b e l o n g s  t o  a n o t h e r ,  e i t h e r  w i t h o u t  t h e  c o n s e n t  of t h e  
o t h e r  t o  t h e  m i s a p p r o p r i a t i o n  o r  t a k i n g ,  o r  by means of  f r a u d u l e n t  
c o n d u c t ,  p r a c t i c e s  o r  r e p r e s e n t a t i o n s .  An i n t e n t  t o  d e p r i v e  t h e  o t h e r  
p e r m a n e n t l y  of  w h a t e v e r  may be t h e  s u b j e c t  o f  t h e  m i s a p p r o p r i a t i o n  o r  
t a k i n g  i s  e s s e n t i a l .  

Whoever commits  t h e  c r i m e  o f  t h e f t ,  when t h e  m i s a p p r o p r i a t i o n  
o r  t a k i n g  amounts  t o  a v a l u e  of one h u n d r e d  d o l l a r s  o r  more,  s h a l l  be 
i m p r i s o n e d ,  w i t h  o r  w i t h o u t  h a r d  l a b o r ,  f o r  n o t  more t h a n  t e n  y e a r s .  

When t h e  m i s a p p r o p r i a t i o n  o r  t a k i n g  amoun t s  t o  a v a l u e  
of t w e n t y  d o l l a r s  o r  more,  b u t  l e s s  t h a n  a v a l u e  of  one h u n d r e d  
d o l l a r s ,  t h e  o f f e n d e r  s h a l l  be f i n e d  n o t  more t h a n  t h r e e  hundred  
d o l l a r s ,  o r  i m p r i s o n e d ,  w i t h  o r  w i t h o u t  h a r d  l a b o r ,  f o r  n o t  more 
t h a n  two y e a r s ,  o r  b o t h .  

When t h e  m i s a p p r o p r i a t i o n  o r  t a k i n g  amounts  t o  l e s s  t h a n  
v a l u e  o f  t w e n t y  d o l l a r s ,  t h e  o f f e n d e r  s h a l l  be f i n e d  n o t  more t h a n  
one hundred  d o l l a r s ,  o r  i m p r i s o n e d  f o r  n o t  more t h a n  s i x  months ,  o r  
b o t h .  I n  s u c h  c a s e s ,  i f  t h e  o f f e n d e r  h a s  been  c o n v i c t e d  of t h e f t  once 
b e f o r e ,  upon a s econd  c o n v i c t i o n  he s h a l l  be f i n e d  n o t  l e s s  t h a n  one 
hundred  d o l l a r s  n o r  more t h a n  two h u n d r e d  d o l l a r s ,  o r  i m p r i s o n e d  
f o r  n o t  l e s s  t h a n  s i x  months  no r  more t h a n  one y e a r ,  o r  b o t h .  I f  
t h e  o f f e n d e r  i n  s u c h  c a s e s  h a s  b e e n  c o n v i c t e d  of t h e f t  two o r  more t i m e s  
p r e v i o u s l y ,  upon a n y  s u b s e q u e n t  c o n v i c t i o n  he s h a l l  be f i n e d  n o t  l e s s  
t h a n  one hundred  d o l l a r s  n o r  more t h a n  t h r e e  hundred  d o l l a r s ,  o r  
i m p r i s o n e d  f o r  n o t  l e s s  t h a n  s i x  months  no r  more t h a n  two y e a r s ,  o r  
b o t h .  

When t h e r e  h a s  b e e n  m i s a p p r o p r i a t i o n  o r  t a k i n g  by a number 
of d i s t i n c t  a c t s  o f  t h e  o f f e n d e r ,  t h e  a g g r e g a t e  o f  t h e  amount o f  t h e  
m i s a p p r o p r i a t i o n s  o r  t a k i n g s  s h a l l  d e t e r m i n e  t h e  g r a d e  of t h e  o f f e n s e .  

S e v e r a l  p o i n t s  s h o u l d  be n o t e d  i n  r e a d i n g  t h i s  s t a t u t e .  
Most i m p o r t a n t  i s  t h e  f i r s t  p a r a g r a p h ,  wh ich  i n  two b r i e f ,  s i m p l e  
s e n t e n c e s  d e f i n e s  t h e  s u b s t a n t i v e  e l e m e n t s  of a l l  t h e  c r i m e s  p r e v i o u s l y  
d e f i n e d  by m u l t i t u d i n o u s  s p e c i a l  p r o v i s i o n s  on v a r i o u s  t y p e s  of l a r c e n y ,  
embezz l emen t ,  and o b t a i n i n g  by f a l s e  p r e t e n s e s .  The i m p o r t a n t  e l e m e n t s  
a r e :  ( a )  a " m i s a p p r o p r i a t i o n  o r  t a k i n g  . . . w i t h o u t  t h e  c o n s e n t "  o f  
t h e  owner o r  by p r a c t i c i n g  on  him " f r a u d u l e n t  c o n d u c t ,  p r a c t i c e s  o r  
r e p r e s e n t a t i o n s ; "  ( b )  " i n t e n t  t o  d e p r i v e  t h e  o t h e r  p e r m a n e n t l y "  
of h i s  p r o p e r t y  - - i . e . ,  t h e  c l a s s i c a l  s p e c i f i c  i n t e n t  r e q u i r e m e n t  
of l a r c e n y :  and ( c p r o p e r t y  s u b j e c t  t o  t h e f t  -- h e r e  d e f i n e d  i n  



t h e  b r o a d e s t  p o s s i b l e  terms a s  " a n y t h i n g  of  v a l u e . "  The d r a f t s m e n  
a v o i d e d  l a n a u a g e  which  had s e t t l e d  t e c h n i c a l  meaning i n  t h e  case law 
of  l a r c e n y .  There  i s  a l s o  a p p a r e n t  e l i m i n a t i o n  of  the  " a s p o r t a t i o n "  
r e q u i r e m e n t  and  of t h e  t r a d i t i o n a l  r e s t r i c t i o n  o f  t h e  t h e f t  crimes 
t o  " c h a t t e l s "  o r  " p e r s o n a l  p r o p e r t y . "  

R e p o r t e r ' s  CommenJs S e r v i n g-- on G e n e r a l  T h e f t  S t a t u t e s .  
a s  r e p o r t e r s ,  and  t h e r e f o r e  a s  t h e  a c t u a l  d r a f t s m e n  of  t h e  c o d e ,  were 
t h r e e  law p r o f e s s o r s ,  one e a c h  f r o m  t h e  law s c h o o l s  o f  T u l a n e ,  
L o u i s i a n a  S t a t e ,  a n d  Loyo la .  A f t e r  c o m p l e t i o n  and  a d o p t i o n  o f  t h e  
c o d e ,  t h e s e  r e p o r t e r s  p r e p a r e d  e x p l a n a t o r y  n o t e s  on e a c h  new s e c t i o n .  
These comments on t h e  g e n e r a l  t h e f t  s e c t i o n ,  a b r i d g e d  t o  e l i m i n a t e  
m a t t e r s  of no s p e c i a l  i n t e r e s t  o r  u t i l i t y  t o  C o l o r a d o ,  a r e  a s  f o l l o w s :  1 

-.G e n e r a l  p u r p o s e  o f  sec t ion:  T h i s  s e c t i o n  h a s  t h e  
e f f e c t  of  combin ing  t h e  t r a d i t i o n a l  o f f e n s e s  
of  l a r c e n y ,  embezz l emen t ,  a n d  o b t a i n i n g  by 
f a l s e  p r e t e n s e s .  I n  s p i t e  o f  t h e  t r e m e n d o u s l y  
c o m p l i c a t e d  n a t u r e  of  t h e  p rob lem a s  a 
m a t t e r  of  h i s t o r i c a l  d e v e l o p m e n t ,  t h e r e  seems 
t o  be a b s o l u t e l y  no r e a s o n  why t o d a y  t h e  
f u n d a m e n t a l  n o t i o n  t h a t  i t  i s  s o c i a l l y  wrong t o  
t a k e  t h e  p r o p e r t y  o f  a n o t h e r ,  i n  any  f a s h i o n  
w h a t s o e v e r ,  c a n n o t  be s t a t e d  a s  c l e a r l y  and  
s i m p l y  a s  i t  h a s  been  above .  The re  i s  e m i n e n t  
t h e o r e t i c a l  and  p r a c t i c a l  a u t h o r i t y  f o r  t h i s  s t e p  . . . 
-T e c h n i c a l  common law d i s t i n c t i o n s  a b o l i s h e d :  
L o u i s i a n a  h a s  n o t  d e f i n e d  l a r c e n y  by s t a t u t e ,  b u t  
h a s  l ooked  t o  t h e  common law f o r  i t s  d e f i n i t i o n  . . . 
The common law r e s t r i c t e d  t h e  c o n c e p t  i n  a 
number of  ways w h i c h  seem u n n e c e s s a r y  . . . 
For  i n s t a n c e ,  o n l y  p e r s o n a l  p r o p e r t y ,  n o t  r e a l  
p r o p e r t y  o r  ' f i x t u r e s , '  m i g h t  be t h e  s u b j e c t  
o f  l a r c e n y .  T h i s  r u l e  c a u s e d  a b s u r d  
d i s t i n c t i o n s  be tween  s t a n d i n g  t r e e s  a n d  t r e e s  
which  have been  c u t  . . . and  a l s o  c a u s e d  t h e  
e n a c t m e n t  of  . . . s p e c i a l  s t a t u t e s  . . . on 
s t e a l i n g  p lumbing  and e l e c t r i c  f i x t u r e s .  
A t  common law,  a l s o ,  e l e c t r i c i t y ,  g a s ,  e t c . ,  
and many a n i m a l s  were  n o t  ' p r o p e r t y '  and 
s u b j e c t s  o f  l a r c e n y  . . . I n  L o u i s i a n a  
( a s  i n  C o l o r a d o  t o d a y )  s p e c i a l  s t a t u t e s  have 
been  e n a c t e d  t o  t a k e  c a r e  of  t h i s  d e f e c t  . . . 
A c c o r d i n g l y ,  i n  t h e ' t h e f t '  s e c t i o n  o f  t h e  
c o d e ,  v e r y  b road  l a n g u a g e  h a s  b e e n  u s e d :  
' a n y t h i n g  of  v a l u e  wh ich  b e l o n g s  t o  a n o t h e r , '  
which  i s  i n t e n d e d  t o  e l i m i n a t e  a l l  of  t h e  
common law d i s t i n c t i o n s  and  t o  i n c l u d e  a l l  
of  t h e  o b j e c t s  m e n t i o n e d  a b o v e .  The word 
' p r o p e r t y '  was n o t  u s e d ,  s i n c e  i t  might  be 

-
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nar rowly  c o n s t r u e d  and have r e a d  i n t o  i t  a l l  
of t h e  t r a d i t i o n a l  dogmat ic  d i s t i n c t i o n s  a s  
t o  t h o s e  t h i n g s  which might  be t h e  ' s u b j e c t  of 
ownersh ip . '  By s a y i n g ,  'which b e l o n g s  t o  
a n o t h e r '  t h e  way i s  c l e a r  f o r  t h e  c o u r t  t o  
i n t e r p r e t  t h i s  b r o a d l y  i n  t h e  p o p u l a r  sense  
of t h a t  p h r a s e ,  and n o t  a s  synonymous w i t h  t h e  
t e c h n i c a l  l e g a l  t e r m  ' p r o p e r t y . '  T h i s  i n t e n d e d  
broad meaning of  ' a n y t h i n g  of v a l u e  which 
b e l o n g s  t o  a n o t h e r '  i s  made c l e a r  i n  t h e  code 
i t s e l f  i n  t h e  d e f i n i t i o n  s e c t i o n .  

-Larceny and ' embezzlement '  merged: One of t h e  
most i m p o r t a n t  s i n g l e  changes  made by t h e  ' t h e f t '  
s e c t i o n  i s  t h e  combina t ion  of what was ' l a r c e n y '  
and what was 'embezzlement .  ' T h i s  was 
accompl ished by t h e  e l i m i n a t i o n  of t h e  e l ement  
of common law l a r c e n y  known a s  ' a  t r e s p a s s  i n  
t h e  t a k i n g '  o r  ' t a k i n g  o u t  of  t h e  p o s s e s s i o n '  
was o r i g i n a l l y  a r e q u i r e m e n t ,  s o  t h a t  a  
m i s a p p r o p r i a t i o n  by one l a w f u l l y  i n  p o s s e s s i o n  
was n o t  l a r c e n y .  T h i s  f a c t  a l o n e  l e d  t o  
t h e  enac tmen t  of s t a t u t e s  denouncing  a new 
o f f e n s e , ' embezzlement ,  ' which i n c l u d e d  a 
t a k i n g  by one i n  ' p o s s e s s i o n '  who n e c e s s a r i l y  
c o u l d  n o t  ' t a k e  o u t  of t h e  owner ' s  p o s s e s s i o n .  ' . . . The i m p o r t a n t  f a c t o r  i s  c l e a r l y  t h e  
m i s a p p r o p r i a t i o n ,  and t h e  m a t t e r  of who h a s  
p o s s e s s i o n  (which  i n v o l v e s  t h e  f u r t h e r  
r e f i n e m e n t  of ' c u s t o d y '  a s  d i s t i n g u i s h e d  
from ' p o s s e s s i o n ' )  seems e n t i r e l y  i m m a t e r i a l .  
T h i s  phase of t h e  s e c t i o n ,  of c o u r s e ,  
r e p r e s e n t s  an  i n n o v a t i o n  i n  t h e  L o u i s i a n a  
c r i m i n a l  law . . . I t  i s  a r e f o r m  
which h a s  been i n s t i t u t e d  i n  a number of s t a t e s ,  
however, and one which h a s  been u rged  e a r n e s t l y  
by a u t h o r i t i e s  i n  t h e  f i e l d  g e n e r a l l y  . . . 
' A s p o r t a t i o n '  and c o n s e n t  of owner: There a r e  
o t h e r  problems i n  c o n n e c t i o n  w i t h  t h e  law of 
l a r c e n y  a t  common law a b o u t  which i t  d o e s  n o t  
appea r  t o  be n e c e s s a r y  t o  s e t  o u t  d e t a i l s  i n  
t h e  code.  Obv ious ly ,  i n  p a r t i c u l a r  c a s e s ,  
t h e r e  may be some q u e s t i o n  a s  t o  whether  t h e r e  
h a s  been s u f f i c i e n t  ' a s p o r t a t i o n '  o f  t h e  
s t o l e n  t h i n g  i n  t h e  common law s e n s e .  
The s l i g h t e s t  ' a s p o r t a t i o n '  o r  misuse of 
a n y t h i n g  b e l o n g i n g  t o  a n o t h e r  shou ld  be 
s u f f i c i e n t ,  b u t  i n  any c a s e  i t  would be a  
q u e s t i o n  f o r  t h e  c o u r t  t o  d e c i d e  whether  t h e  
o f f e n d e r ' s  a c t i v i t y  was s u f f i c i e n t  t o  amount 
t o  a ' t a k i n g . '  So a l s o  of t h e  q u e s t i o n  of 
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t h e  owne r '  s c o n s e n t :  i f  he was  n o t  aware  
of t h e  t a k i n g ,  o r  i f  he t u r n e d  o v e r  t h e  
t h i n g  knowing ly  b u t  u n w i l l i n g l y ,  c l e a r l y  
t h e  t a k i n g  would  be  ' w i t h o u t  h i s  consen t . .  
A g a i n  t h e  c o u r t  mus t  d e t e r m i n e ,  i n  p a r t i c u l a r  
c a s e s ,  w h e t h e r  t h e  c i r c u m s t a n c e s  f a l l  w i t h i n  
t h e  l e g i s l a t i v e  l a n g u a g e .  

E m b e z z l e m s t :  Some o b s e r v a t i o n s  s h o u l d  be 
made a b o u t  t h e  f o r m e r  c o n c e p t  of  ' e m b e z z l e m e n t ,  ' 
w h i c h  i s  merged i n  t h e  c r i m e  o f  ' t h e f t . '  
A s  i n d i c a t e d  a b o v e ,  embezz l emen t  a s  a  
s e p a r a t e  o f f e n s e  f r o m  l a r c e n y  i s  a h i s t o r i c a l  
a c c i d e n t .  G e n e r a l l y  s p e a k i n g  i t  i n v o l v e d  
a  m i s a p p r o p r i a t i o n  by  one l a w f u l l y  ' i n  
p o s s e s s i o n , '  u s u a l l y  by r e a s o n  o f  t h e  
o f f e n d e r ' s  h o l d i n g  a p o s i t i o n  o f  t r u s t  a n d  
c o n f i d e n c e .  Under  t h i s  s e c t i o n ,  w h i c h  
p r o v i d e s  t h a t  anyone  c a n  commit t h e f t  o f  
a n y t h i n g ,  a l l  o f  t h e  a c t s  w h i c h  f o r m e r l y  
amounted t o  ' e m b e z z l e m e n t '  w i l l  be ' t h e f t '  
u n d e r  t h e  code  and  much s t a t u t o r y  m a t e r i a l  a n d  
many h i s t o r i c a l  d i s t i n c t i o n s  e l i m i n a t e d .  
I t  w i l l  no  l o n g e r  be n e c e s s a r y ,  f o r  i n s t a n c e ,  
t o  t r y  t o  e n u m e r a t e  e v e r y  c o n c e i v a b l e  
t y p e  of  f i d u c i a r y  r e l a t i o n s h i p  i n  p a r t i c u l a r  . . . Whether  t h e  o f f e n d e r  was  i n  ' p o s s e s s i o n f  
o r  had ' c u s t o d y ,  ' e t c . ,  w i l l  c l e a r l y  be i m m a t e r i a l .  

O b t a i n i n q  by f a l s e  p r e t e n s e s :  T h i s  s e c t i o n  
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c o n c e r n s  i t s e l f  a l s o  w i t h  t h e  o f f e n s e  o f  
o b t a i n i n g  by  f a l s e  p r e t e n s e s ,  b u t  it i s  
s t a t e d  b r o a d l y  t o  i n c l u d e  much more t h a n  t h a t  
t r a d i t i o n a l  o f f e n s e .  . . . 
O r i g i n a l l y  ' o b t a i n i n g  by  f a l s e  p r e t e n s e s '  
was a c c o m p l i s h e d  i n  t h e  E n g l i s h  l a w  o n l y  by  t h e  
u s e  of f a l s e  w e i g h t s ,  m e a s u r e s ,  a n d  ' t o k e n s , '  
b u t  i t  h a s  b e e n  e x t e n d e d  by s t a t u t e  i n  mos t  
j u r i s d i c t i o n s  t o  i n c l u d e  a g r e a t  v a r i e t y  
of  c o n d u c t .  . . . I n  g e n e r a l ,  it c o n s i s t s  
o f  d e p r i v i n g  someone o f  p r o p e r t y  ( o f  v a r i o u s  
d e s c r i p t i o n s  i n  v a r i o u s  s t a t u t e s )  u n d e r  
c i r c u m s t a n c e s  i n  w h i c h  t h e  owner  i n t e n d s  t o  
r e l i n q u i s h  o w n e r s h i p ,  n o t  m e r e l y  ' p o s s e s s i o n '  
o r  ' c u s t o d y . '  Thus  a  t y p e  o f  c o n s e n t  i s  
s e c u r e d  and  l a r c e n y  d o e s  n o t  r e s u l t .  . . . 
I t  i s  a c o n s e n t  a f f e c t e d  by t h e  v i c e  o f  
f r a u d ,  however ,  . . . The a n a l o g y  t o  c i v i l  
f r a u d  was  n o t  c o m p l e t e ,  howeve r ,  b e c a u s e  
t h e  c o n c e p t  a s  i t  e x i s t s  i n  Anglo-Amer ican  
l aw  i n c l u d e d  o n l y  f a l s e  ' p r e t e n s e s '  o r  
' r e p r e s e n t a t i o n s '  a b o u t  p r e s e n t  o r  p a s t  f a c t s .  . . . 
I n d u c i n g  a n o t h e r  t o  p a r t  w i t h  h i s  p r o p e r t y  by  
means  of  r e p r e s e n t a t i o n s  o r  p r o m i s e s  a s  t o  
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f u t u r e  e v e n t s  was  n o t  i n c l u d e d .  . , . By n o t  
i n c l u d i n g  t h i s  l a t t e r  c o n c e p t  i n  t h e  d e f i n i t i o n  
o f  ' t h e f t , '  i t  i s  i n t e n d e d  t o  p r o d u c e  
i d e n t i t y  o f  m e a n i n g  b e t w e e n  c i v i l  a n d  c r i m i n a l  
f r a u d .  Whenever t h e  s i t u a t i o n  i s  s u c h  t h a t  
t h e  t r a n s a c t i o n  b e t w e e n  t h e  p a r t i e s  c o u l d  be 
a v o i d e d  b e c a u s e  o f  f r a u d ,  t h e  d e f r a u d e r  
i s  g u i l t y  o f  t h e f t .  

The p h r a s e  ' a n y t h i n g  o f  v a l u e  w h i c h  b e l o n g s  
t o  a n o t h e r '  i s  p a r t i c u l a r l y  n e c e s s a r y  h e r e .  . . . The word ' t a k i n g '  a l s o  h a s  b e e n  u s e d  
a d v i s e d l y ,  r a t h e r  t h a n  ' o b t a i n , '  s i n c e  t h e  
o n l y  s i g n i f i c a n t  c o n s i d e r a t  i o n  i s  w h e t h e r  
someone l o s t ,  n o t  w h e t h e r  t h e  o f f e n d e r  o r  
a n y o n e  e l s e  g a i n e d  by  ' o b t a i n i n g .  ' 
I n t e n t :  No m a t t e r  w h a t  a p p r o a c h  was  u s e d  
w i t h  r e f e r e n c e  t o  t h e  p r o b l e m  o f  i n t e n t  i n  
t h e  c o d e ,  i t  w a s  n e c e s s a r y  t o  i n c l u d e  a 
s p e c i a l  m e n t a l  e l e m e n t  a s  a n  e s s e n t i a l  i n  
t h i s  s e c t i o n ' s  d e f i n i t i o n .  I t  i s  we l l  . 

e s t a b l i s h e d  t h a t  a n  i n t e n t  t o  d e p r i v e  t h e  
owner p e r m a n e n t l y  o f  h i s  p r o p e r t y  i s  a 
n e c e s s a r y  e l e m e n t  i n  a n y  ' s t e a l i n g f  c r i m e  . . . 
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a r e  	o f  p a r t i c u l a r  i n t e r e s t  t o  C o l o r a d o .  

One o f  t h e  e a r  l i e  s t  L o u i s i a n a  Supreme C o u r t  i n t e r p r e t a t  i o n s  
o f  t h e  c r i m i n a l  c o d e  w a s  a t h e f t  c a s e  i n  w h i c h  t h e  d e f e n d a n t  l a u n c h e d  
a f i v e - p r o n g e d  a t t a c k  o n  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  t h e f t  p r o v i s i o n  
i n  p a r t i c u l a r  a n d  t h e  c o d e  i n  g e n e r a l .  I n  t h i s  c a s e  t h e  d e f e n d a n t  
w a s  p r o s e c u t e d  u n d e r  a n  i n f o r m a t i o n  c h a r g i n g  s i m p l y ,  " t h e  t h e f t  o f  
a n  a u t o m o b i l e ,  o f  t h e  v a l u e  o f  . . . ( $ 1 , 2 0 0 )  . . . 

The d e f e n d a n t  a t t a c k e d  t h e  c o d e  a n d  t h e  t h e f t  p r o v i s i o n  
a s  u n c o n s t i t u t i o n a l  on  t h e s e  g r o u n d s :  

1) 	t h e i r  e f f e c t  w a s  t o  d e p r i v e  t h e  d e f e n d a n t  o f  
l i b e r t y  w i t h o u t  due  p r o c e s s  b e c a u s e ,  "he h a s  n o t  
b e e n  c h a r g e d  w i t h  a n y  s p e c i f i c  c r i m e " :  

2 )  	 t h e y  v i o l a t e  t h e  L o u i s i a n a  C o n s t i t u t i o n  b y  
e m b r a c i n g  more t h a n  one  s u b j e c t  a n d  b e i n g  b r o a d e r  
t h a n  t h e i r  t i t l e s  ( C f .  C o l o .  C o n s t .  A r t .  V ,  5 2 1 ,  
i m p o s i n g  t h e  same r e s t r i c t i o n s  on  l e g i s l a t i o n  
a s  t h o s e  c o n t a i n e d  i n  t h e  L o u i s i a n a  c o n s t i t u t i o n ) :  

3 )  	 t h e y  v i o l a t e  t h e  L o u i s i a n a  C o n s t i t u t i o n  b y  s e e k i n g  t o  
r e v i s e  a n d  amend a r t i c l e s  o f  t h e  c o d e  m e r e l y  b y  r e f e r e n c e  
w i t h o u t  f u l l y  r e c i t i n g  a l l  s e c t i o n s  b e i n g  a f f e c t e d ;  
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4 )  	 t h e y  d e r i v e  f r o m  a n  u n c o n s t i t u t i o n a l  d e l e g a t i o n  of  
l e g i s l a t i v e  power t o  d r a f t  s t a t u t e s  t o  t h e  S t a t e  
Law I n s t i t u t e :  and  

5 )  	 t h e y  make c h a n g e s  i n  t h e  s u b s t a n t i v e  l aw  o f  crimes s o  
d r a s t i c  a s  t o  be o u t s i d e  t h e  power o f  t h e  l e g i s l a t u r e  
a c t i n g  w i t h o u t  a n  e x p r e s s  a u t h o r i z a t i o n  by  c o n s t i t u t i o n a l  
amendment.  

The L o u i s i a n a  Supreme C o u r t  r e j e c t e d  a l l  f i v e  d e f e n s e  
t h e o r i e s  and  u p h e l d  t h e  c o n s t i t u t i o n a l i t y  o f  t h e  t h e f t  p r o v i s i o n  and  
t h e  code  i t s e l f .  

I n  a n s w e r  t o  t h e  d e f e n s e  c o n t e n t i o n  t h a t  t h e  l e g i s l a t u r e  
c o u l d  n o t  c o n s t i t u t i o n a l l y  combine i n  o n e  t h e f t  d e f i n i t i o n  t h e  s e p a r a t e  
crimes o f  1 r c e n y ,  e m b e z z l e m e n t ,  and  f a l s e  p r e t e n s e s ,  t h e  supreme 
c o u r t  s a i d : 3 

C l e a r l y  t h e  l e g i s l a t u r e  c o u l d  d e f i n e  s u c h  crimes 
a s  were i n t e n d e d  t o  be c o v e r e d  by  t h e  c r i m i n a l  
c o d e ,  a n d  i n  s o  d e f i n i n g  them,  c o u l d  g r o u p  a l l  
o f f e n s e s  o f  t h e  same c h a r a c t e r  i n  a s i n a l e  
a r t i c l e ,  a s  was  done  i n  d e f i n i n g  t h e  crime o f  
' t h e f t '  i n  a r t i c l e  6 7 .  By s u c h  a  d e f i n i t i o n  
t h e  l e g i s l a t u r e  s o u g h t  t o -  denounce  u n d e r  t h e  
s i n g l e  h e a d i n g  o f  ' t h e f t '  a l l  o f  t h e  c r i m e s  
t h a t  i t  c o n s i d e r e d  c o n s t i t u t e d  t h e  c u l p a b l e  
t a k i n g  o f  a n y t h i n g  o f  v a l u e  b e l o n g i n g  t o  
a n o t h e r ,  w h e t h e r  s u c h  t a k i n g  was  w i t h o u t  t h e  
c o n s e n t  o f  t h e  owne r ,  commonly known a s  l a r c e n y  
o r  t h e  t a k i n g  w i t h  h i s  c o n s e n t ,  a s  i s  t h e  c a s e  
i n  c o n f i d e n c e  games ,  e m b e z z l e m e n t ,  and  f a l s e  
p r e t e n s e s .  T h i s  i s  i n  a c c o r d a n c e  w i t h  t h e  
modern t r e n d ,  f o l l o w e d  i n  numerous  s t a t e s ,  
o f  s i m p l i f y i n g  t h e  l aw by  d i s c a r d i n g  a n c i e n t  and 
outmoded f o r m s  and  r e d e f i n i n g  o f f e n s e s  t o  
p r e v e n t  c o n f u s i o n  and  i n j u s t i c e s .  

I n  a l a w  r e v i e w  a r t i c l e  one  o f  t h e  L o u i s i a n a  c o d e ' s  
d r a f t s m e n  s t a t e d  t h a t  m o s t  o f  t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  o b j e c t i o n s  
i n  t h e  P e t e  c a s e  we re  " f a r - f e t c h e d "  a n d  had n e v e r  c a u  e d  a n y  c o n c e r n  
among p r o p o n e n t s  o f  t h e  c o d e .  N e v e r t h e l e s s ,  he s a i d : 3 

T h e r e  was  one b a s i s  o f  a t t a c k  on  t h e  c o d e ' s  
v a i i d i t y ,  howeve r ,  w h i c h  was  more t o  be  
f e a r e d  . . . The a l l  t o o  f a m i l i a r  r e q u i r e m e n t  
u n d e r  t h e  L o u i s i a n a  C o n s t i t u t i o n  t h a t  a 
l e g i s l a t i v e  a c t  mus t  have  b u t  one  o b j e c t  a n d  

2 .  	 S t a t e  v, P a e ,  206 La. 1078, 20 So.  2nd 3 6 8 , 3 7 2  ( 1 9 4 4 ) .  
3. 	 Morrow, "The 1942  L o u i s i a n a  C r i m i n a l  Code i n  1945 :  A S m a l l  V o i c e  

f r o m  t h e  P a s t , "  1 9  T u l a n e  Law Review - 483, 4 8 5  ( 1 9 4 5 ) .  



t h a t  i t s  t i t l e  must be ' i n d i c a t i v e  o f  s u c h  
o b j e c t '  had  a l w a y s  b e e n  a s o u r c e  of  c o n c e r n  d u r i n g  
work on t h e  c o d e .  ( ~ f .C o l o .  C o n s t .  Art. V ,  § 21.) 
The L o u i s i a n a  Law I n s t i t u t e  a c c e p t e d  t h e  
r ecommenda t i on  of  t h e  d r a f t s m e n  t h a t  a s  s i m p l e  
a t i t l e  a s  c o u l d  be d e v i s e d  s h o u l d  be e m p l o y e d ,  
a n d  t h e  wisdom of  t h i s  s t e p  h a s  b e e n  t h o r o u g h l y  
v i n d i c a t e d  b y ' t h e  d e c i s i o n .  i n  t h e  P e t e  c a s e .  

When t h e  new c r i m i n a l  c o d e  d e f i n i t i o n s  o f  crimes were  
a d o p t e d  i n  1 9 4 2 ,  t h e  l e g i s l a t u r e  a l s o  amended t h e  Code o f  C r i m i n a l  
P r o c e d u r e  by s p e c i f y i n g  s i m p l i f i e d  f o r m s  w h i c h  c o u l d  be  f o l l o w e d  i n  
i n f o r m a t i o n s  and  i n d i c t m e n t s .  I n  S t a t e  1. P e t e ,  t h e  i n f o r m a t i o n  
f o l l o w e d  t h e  new s t a t u t o r y  f o r m  p r e c i s e l y  by c h a r g i n g ,  " t h e  t h e f t  o f  
a n  a u t o m o b i l e ,  o f  t h e  v a l u e  o f  . . . ( $ 1 , 2 0 0 )  . . . t h e  p r o p e r t y  o f  
G o r d o n ' s  Drug  S t o r e ,  I n c .  I' 

The d e f e n d a n t  a t t a c k e d  t h e  i n f o r m a t i o n  a s  i n v a l i d  on  
t h e  g r o u n d s  ( a )  t h a t  i t  f a i l e d  t o  c h a r g e  a n y  r e c o g n i z e d  c r i m e  i n  
t h a t  it f a i l e d  t o  s t a t e  t h e  e l e m e n t  o f  i n t e n t  t o  d e p r i v e  t h e  owner 
of  h i s  p r o p e r t y  p e r m a n e n t l y ,  and  (b) t h a t  it v i o l a t e d  t h e  d e f e n d a n t ' s  
c o n s t i t u t i o n a l l y  g u a r a n t e e d  r i g h t  t o  be f u l l y  a p p r a i s e d  o f  t h e  c h a r g e  
a g a i n s t  him. 

The L o u i s i a n a  Supreme C o u r t  d e a l t  w i t h  c o n t e n t i o n  
( a )  by n o t i n g  t h a t  t h e  i n f o r m a t i o n  f o l l o w e d  t h e  f o r m  s e t  o u t  i n  t h e  
new s t a t u t e  a n d  t h a t  t h e  f o r m  was a d e q u a t e .  I n  r e j e c t i n g  c o n t e n t i o n  
(b), t h e  c o u r t  s t a t e d  t h a t  a n o t h e r  p r o v i s i o n  o f  t h e  Code o f  C r i m i n a l  
P r o c e d u r e  p r o t e c t e d  t h e  d e f e n d a n t ' s  r i g h t  t o  a b i l l  o f  p a r t i c u l a r s  
where  a p p r o p r i a t e ,  a n d  h e l d  t h a t  t h e  l a t t e r  p r o v i s i o n  a d e q u a t e l y  
p r o t ~ c t e d  h i s  c o n s t i t u t i o n a l  r i g h t  t o  f a i r  n o t i c e  o f  t h e  c h a r g e  a g a i n s t  
him. 

When t h e  s p e c i a l  s i m p l i f i e d  f o r m  o f  c h a r g i n g  t h e f t ,  
a s  p r e s c r i b e d  by t h e  1 9 4 2  amendments  t o  t h e  Code o f  C r i m i n a l  P r o c e d u r e  
was  n o t  f o l l o w e d ,  a n d  i t  was  n o t  c l e a r  f r o m  t h e  i n d i c t m e n t  w h i c h  o f  
t h e  p r i o r  c r i m e s  c o n s o l i d a t e d  i n  t h e  new t h e f t  s t a t u t e  had  b e e n  
c h a r g e d ,  t h e  supreme c o u r t  u p h e l d  a t r i a l  c o u r t ' s  a c t i o n  i n  q u a s h i n g  
t h e  i n d i c t m . e n t  on t h e  g r o u n d  i t  f a i l e d  s u f f i c i e n t l y  t o  c h a r g e  a c r i m e ,  
and  f e l l  s h o r t  of  s a t i s f y i n g  t h e  c o n s t i t u t i o n a l  r e q u i r e m e n t  t h a t  t h e  
a c c u s e d  be i n f o r m e d  o f  t h e  n a t u r e  of  t h e  a c c u s a t i o n .  I t  was  h e l d  n o t  
s u f f i c i e n t  m e r e l y  t o  c h a r g e  t h e  crime i n  t h e  l a n g u a g e  o f  t h e  s t a t u t e  
d e f i n i n g  t h e  c r i m e  -- a s  u n d e r  t h e  p r e - 1 9 4 2  code  p r o c e d u r e  - - f o r  u n d e r  
t h e  p r i o r  l aw e a c h  c r i m i n a l  s t a t u t e  s p e c i f i c a l l y  d e f i n e d  a s i n g l e  
c r i m e  -- w h e r e a s  t h e  1 9 4 2  t h e f t  s t a t u t e  combined  s e v e r a l  c r i m e s  i n  one  
g e n e r a l  s t a t u t e . 5 

A 1 9 4 8  L o u i s i a n a  Supreme C o u r t  o p i n i o n  n o t e d  t h a t  u n d e r  
t h e  p r e s e n t  code  a t h e f t  f r o m  t h e  p e r s o n  i s  n o t  a l w a y s  a f e l o n y  a s  
u n d e r  p r i o r  L o u i s i a n a  law.  The p r i o r  s t a t u t e ,  l i k e  t h e  p r e s e n t  C o l o r a d o  

-
4 .  -S t a t e  1. P e t e ,  op .  c x .  
5 .  S t a t e  l. K e n d r i c k , 2 0 3  La.  63, 13 So. 2nd .  387 ( 1 9 4 3 ) .  



-- 

s t a t u t e ,  40-5-2 ( 6 )  Rerm. Supp. 1960, had  d e c l a r e d  it a f e l o n y  t o  
s t e a l  from t h e  p e r s o n  o f  a n o t h e r  w i t h o u t  r e g a r d  t o  t he  va lue  of t h e  
p r o p e r t y  s t o l e n .  The new code  p r o v i s i o n  makes t h e f t  f rom t h e  p e r s o n  
a f e l o n y  o n l y  where  i t  i n v o l v e s  p r o p e r t y  of  s u c h  v a l u e  t h a t  t h e  t h e f t  
would have been  a f e l o n y  i f  n o t  f rom t h e  p e r s o n a b  

I n  a n o t h e r  c a s e  t h e  d e f e n d a n t s  were  c h a r g e d  w i t h  t h e f t  
a l l e g e d l y  commi t t ed  by t a k i n g  and h a u l i n g  away 2 0  s t e e l  r a i l s .  When 
t a k e n ,  t h e  r a i l s  were  i n t e g r a l  p a r t s  o f  a highway b r i d g e  a c r o s s  a  
s t r e a m .  One d e f e n d a n t  was i n  t h e  s c r a p  i r o n  b u s i n e s s  and  had  a marke t  
f o r  t h e  r a i l s .  The d e f e n d a n t s  c o n t e n d e d  t h a t  s i n c e  t h e  r a i l s  were  
a f f i x e d  t o  r e a l t y  t h e y  were  n o t  p r o p e r t y  s u b j e c t  t o  t h e f t .  Such a  
c o n t e n t i o n  would have been  sound i f  t h e  c h a r g e  had b e e n  common law 
l a r c e n y ,  f o r  t h a t  c r i m e  c o u l d  be commi t t ed  o n l y  by t a k i n g  and c a r r y i n g  
away t h e  p e r s o n a l  p r o p e r t y  of a n o t h e r  w i t h  i n t e n t  t o  d e p r i v e  him 
p e r m a n e n t l y  of  i t .  T h i s  common law r e q u i r e m e n t  was  s t r i c t l y  e n f o r c e d  
and  t h e r e f o r e  most Amer ican  j u r i s d i c t i o n s  a d o p t e d  s ~ e c i a ls t a t u t e s  
d e c l a r i n g  t h e  s t e a l i n g  of  f i x t u r e s  t o  be l a r c e n y  ( e . g . ,  C o l o .  Rev. 
S t a t .  40-5-7,  40-5-8- D9537) .  The L o u i s i a n a  c o u r t  h e l d ,  a s  t h e  c o d e ' s  
d r a f t s m e n  c l e a r l y  i n t e n d e d ,  t h a t  t h e  . b r o a d  p h r a s e  " a n y t h i n g  of  v a l u e "  
was i n t e n d e d  t o  e l i m i n a t e  s u c h  common law s u b t l e t i e s  and  embrace  a l l  
p o s s i b l e  o b j e c t s  o f  t h e f t  w i t h i n  a s i n g l e ,  s i m p l e  p h r a s e . 7  

The meaning of " a n y t h i n g  of  v a l u e "  was i n v o l v e d  i n  a  
c a s e  i n  wh ich  a n  a t t o r n e y  was c h a r g e d  w i t h  t h e f t  a l l e g e d l y  commit ted  
by f r a u d u l e n t l y  i n d u c i n g  a  c l i e n t  t o  s i g n  a 20  p e r  c e n t  c o n t i n g e n t  f e e  
c o n t r a c t .  The q u e s t i o n  was w h e t h e r  t h e  20  p e r  c e n t  i n t e r e s t  t h u s  
a c q u i r e d  i n  t h e  c l i e n t ' s  c a s e ,  a t o r t  c l a i m ,  was " a n y t h i n g  of  v a l u e "  
w i t h i n  t h e  t h e f t  s t a t u t e .  The c o u r t  h e l d  t h a t  t h e  t o r t  c a u s e  of a c t i o n  
was n o t  w i t h i n  t h e  p h r a s e ,  " a n y t h i n g  of  v a l u e , "  b e c a u s e  a c a u s e  of  
a c t i o n  h a s  no p r e s e n t  v a l u e  a s  d i s t i n g u i s h e d  f rom mere p o t e n t i a l  
v a l u e . 8 

P r i o r  t o  t h e  1 9 4 2  L o u i s i a n a  C r i m i n a l  Code ,  one who 
o b t a i n e d  p r o p e r t y  by f a l s e  r e p r e s e n t a t i o n s  a s  t o  f u t u r e  f a c t s  was 
n o t  c r i m i n a l l y  r e s p o n s i b l e  u n d e r  L o u i s i a n a  law.  The new 1 9 4 2  t h e f t  
p r o v i s i o n  d e f i n e d  t h e  f a l s e  p r e t e n s e s  t y p e  of  c r i m e  b r o a d l y  t o  i n c l u d e  
a n y  t a k i n g  by " f r a u d u l e n t  c o n d u c t ,  p r a c t i c e s  o r  r e p r e s e n t a t i o n s .  " 

A u s e d  c a r  d e a l e r  was c h a r g e d  w i t h  t h e f t  i n  a c q u i r i n g  
t h r e e  c a r s .  He o b t a i n e d  t h e  c a r s  i n  e x c h a n g e  f o r  a d r a f t  p a y a b l e  two 
d a y s  a f t e r  t h e  d a t e  o f  p u r c h a s e ,  knowing a t  t h e  t i m e  o f  p u r c h a s e  
t h a t  he d i d  n o t  have s u f f i c i e n t  f u n d s  i n  t h e  bank t o  c o v e r  t h e  d r a f t .  
H i s  d e f e n s e  t o  t h e  t h e f t  c h a r g e  was t h a t  t h e .  d r a f t  c o n s t i t u t e d  m e r e l y  
a p romise  t o  pay  i n  t h e  f u t u r e  and  t h e r e f o r e  he commi t t ed  no t h e f t  
a t  t h e  t i m e  he a c q u i r e d  t h e  c a r s .  The L o u i s i a n a  Supreme C o u r t  h e l d  t h a t  
t h e  d e f e n d a n t  had commi t t ed  t h e f t  w i t h i n  t h e  new s t a t u t e  e v e n  though  h i s  
a c t i o n s  amounted t o  a mere m i s r e p r e s e n t a t i o n  of  f u t u r e  f a c t s .  The c o u r b  
f e l t  t h a t  t h i s  was " f r a u d u l e n t  c o n d u c t "  w i t h i n  t h e  new code p r o v i s i o n .  

S t a t e  1. Ambrose 
S t a t e  1. M i l l s ; 2  
--S t a t e  I. P i c o u ,  2  
p r e t a t i o n  was c r  
r e v i e w  a r t i c l e ,  
S t a t e  I. Dabbs ,  

34 S o .  2nd 883 ( 1 9 4 8 ) .  
1 4  La. 9 7 9 ,  39 So. 2d.  4 3 9  (1 
36 La. 4 2 1 ,  1 0 7  So. 2d.  691 ( . T h i s  i n t e r -
i t i z e d  a s  b e i n g  u n r e a s o n a b l y  i c t i v e  in  a  law 
19 L o u i s i a n a  ~ a wReview 8 7 2  
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Wisconsin 

The 1955 Wiscons in  C r i m i n a l  Code, which t o o k  e f f e c t  
J u l y  1, 1956,  h a s  c o n s o l i d a t e d  i n t o  i t s  C h a p t e r  943 n e a r l y  a l l  crimes 
a g a i n s t  p r o p e r t y .  T h i s  c h a p t e r  i s  s u b d i v i d e d  i n t o  t h e  t h r e e  main 
t y p e s  of p r o p e r t y  o f f e n s e s  under  t h e  h e a d i n g s  of "Damage, " "Trespass ,  I' 

and " m i s a p p r o p r i a t i o n .  'I 

Under t h e  s u b d i v i s i o n  "Damage" a r e  s e t  o u t  f i v e  s e c t i o n s  
d e f i n i n g  p r o p e r t y  c r i m e s  which c o v e r  c a u s i n g  p h y s i c a l  i n j u r y  t o  pro-  
p e r t y ,  m a l i c i o u s  m i s c h i e f ,  and a r s o n .  

Under t h e  s u b d i v i s i o n  " T r e s p a s s "  a r e  s e t  o u t  f i v e  s e c t i o n s  
d e a l i n g  w i t h  p r o p e r t y  c r i m e s  which cover  u n l a w f u l  e n t r y  i n t o  o r  upon 
a n o t h e r  ' s p r o p e r t y ,  i n c l u d i n g  b u r g l a r y ;  e n t e r i n g  locked  motor v e h i c l e s ;  
and t r e s p a s s  t o  l a n d  o r  d w e l l i n g s .  

The major s u b d i v i s i o n  of p r o p e r t y  c r i m e s ,  which  c o n t a i n s  
s e v e n t e e n  s e c t i o n s ,  i s  " M i s a p p r o p r i a t i o n . "  T h i s  s u b d i v i s i o n  s e t s  o u t  
d e f i n i t i o n s  of t h e  t h e f t  t y p e  o f f e n s e s ,  of v a r i o u s  fo rms  of o b t a i n i n g  
p r o p e r t y  by f r a u d ,  f o r g e r y ,  bad c h e c k s ,  e x t o r t i o n ,  and r o b b e r y .  I n  
a d d i t i o n  i t  c o n t a i n s  t h e  s e c t i o r l  u r ~r e c e i v i n g  s t o l e n  p r o p e r t y .  

The f o l l o w i n g  d i s c u s s i o n  w i l l  d e a l  o n l y  w i t h  t h e  
Wiscons in  s t a t u t e s  a ~ i u  c a s e  law on p r o p e r t y  c r i m e s  o t  " M i s a p p r o p r i a t i o n .  I' 

I t  w i l l  f i r s t  t r e a t  s e p a r a t e l y  t h e  g e n e r a l  " T h e f t "  p r o v i s i o n  ( f  943.20)  
t h e n  s e t  o u t  t h e  s i x t e e n  o t h e r  s t a t u t e s  c o v e r i n g  s p e c i f i c  fo rms  of 
misappropr  i a t i o n .  

G e n e r a l  T h e f t  S t a t u t e .  The 1955 Wiscons in  C r i m i n a l  Code 
d e f i n e s  t h e  cr ime of  " M i s a p p r o p r i a t i o n "  i n  t h e  form of " T h e f t "  i n  t h r e e  
s u b s e c t i o n s .  The f i r s t  s u b s e c t i o n  i n  f o u r  p a r a g r a p h s  d e f i n e s  t h e  conduct  
p u n i s h a b l e  a s  t h e f t ;  t h e  second s u b s e c t i o n  d e f i n e s  t h e  f o u r  key terms 
used i n  t h e  s e c t i o n ;  and t h e  t h i r d  s u b s e c t i o n  s e t s  o u t  t h e  p e n a l t i e s  
which a p p l y  t o  v a r i o u s  fo rms  of t h e f t :  

5 943.20 T h e f t .  

(1) Whoever d o e s  any of t h e  f o l l o w i n g  ma 
be p e n a l i z e d  a s  p r o v i d e d  i n  s u b s e c t i o n  ( 3r: 
( a )  I n t e n t i o n a l l y  t a k e s  and c a r r i e s  away, 
u s e s ,  t r a n s f e r s ,  c o n c e a l s ,  o r  r e t a i n s  
p o s s e s s i o n  of movable p r o p e r t y  of a n o t h e r  
w i t h o u t  h i s  c o n s e n t  and w i t h  i n t e n t  
t o  d e p r i v e  t h e  owner pe rmanen t ly  of  
p o s s e s s i o n  of  such  p r o p e r t y .  

( b )  By v i r t u e  of h i s  o f f i c e ,  b u s i n e s s  o r  
employment,  o r  a s  t r u s t e e  o r  b a i l e e ,  h a v i n g  
p o s s e s s i o n  o r  c u s t o d y  of money o r  of a  
n e g o t i a b l e  s e c u r i t y ,  i n s t r u m e n t ,  paper  
o r  o t h e r  n e g o t i a b l e  w r i t i n g  of a n o t h e r ,  
i n t e n t i o n a l l y  u s e s ,  t r a n s f e r s ,  c o n c e a l s ,  
o r  r e t a i n s  p o s s e s s i o n  of  such  money, 
s e c u r i t y ,  i n s t r u m e n t ,  paper  o r  w r i t i n g  
w i t h o u t  t h e  o w n e r ' s  c o n s e n t ,  c o n t r a r y  
t o  h i s  a u t - h o r i t y ,  and w i t h  i n t e n t  



t o  c o n v e r t  t o  h i s  own u s e  o r  t o  t h e  u s e  
of a n y  o t h e r  p e r s o n  e x c e p t  t h e  owner.  A 
r e f u s a l  t o  d e l i v e r  any  money o r  a 
n e g o t i a b l e  s e c u r i t y ,  i n s t r u m e n t ,  p a p e r  o r  
o t h e r  n e g o t i a b l e  w r i t i n g ,  w h i c h  i s  i n  
h i s  p o s s e s s i o n  o r  c u s t o d y  by v i r t u e  of  
h i s  o f f i c e ,  b u s i n e s s  o r  employment ,  o r  
a s  b a i l e e ,  upon demand of  t h e  p e r s o n  e n t i t l e d  
t o  r e c e i v e  i t ,  o r  a s  r e q u i r e d  by law,  
i s  pr ima f a c i e  e v i d e n c e  of  a n  i n t e n t  
t o  c o n v e r t  t o  h i s  own u s e  w i t h i n  t h e  
meaning of t h i s  p a r a g r a p h .  

( c )  Having  a l e g a l  i n t e r e s t  i n  movable 
p r o p e r t y ,  i n t e n t i o n a l l y  and  w i t h o u t  c o n s e n t ,  
t a k e s  s u c h  p r o p e r t y  o u t  o f  t h e  p o s s e s s i o n  
of  a p l e d g e e  o r  o t h e r  p e r s o n  h a v i n g  a 
s u p e r i o r  r i g h t  of p o s s e s s i o n ,  w i t h  i n t e n t  
t h e r e b y  t o  d e p r i v e  t h e  p l e d g e e  o r  
o t h e r  p e r s o n  p e r m a n e n t l y  of t h e  p o s s e s s i o n  
of  s u c h  p r o p e r t y .  

( d )  O b t a i n s  t i t l e  t o  p r o p e r t y  of a n o t h e r  
by i n t e n t i o n a l l y  d e c e i v i n g  him w i t h  a f a l s e  
r e p r e s e n t a t i o n  which  i s  known t o  be f a l s e ,  
made w i t h  i n t e n t  t o  d e f r a u d ,  and wh ich  d o e s  
d e f r a u d  t h e  p e r s o n  t o  whom i t  i s  made. 
" F a l s e  r e p r e s e n t a t i o n "  i n c l u d e s  a  p romise  
made w i t h  i n t e n t  n o t  t o  p e r f o r m  i t  i f  i t  
i s  a p a r t  o f  a f a l s e  and  f r a u d u l e n t  scheme. 

( 2 )  --D e f i n i t i o n s .  I n  t h i s  s e c t i o n :  

( a )  " P r o p e r t y "  means a l l  f o r m s  of  t a n g i b l e  

p r o p e r t y ,  w h e t h e r  r e a l  o r  p e r s o n a l ,  

w i t h o u t  l i m i t a t i o n  i n c l u d i n g  e l e c t r i c i t y ,  

g a s  and documents  which  r e p r e s e n t  o r  

embody a  c h o s e  i n  a c t i o n  o r  o t h e r  

i n t a n g i b l e  r i g h t s .  


( b )  "Movable p r o p e r t y "  i s  p r o p e r t y  whose 

p h y s i c a l  l o c a t i o n  c a n  be changed ,  w i t h o u t  

l i m i t a t i o n  i n c l u d i n g  e l e c t r i c i t y  and g a s ,  

documen t s  wh ich  r e p r e s e n t  o r  embody 

i n t a n g i b l e  r i g h t s ,  and  t h i n g s  g rowing  on ,  

a f f i x e d  t o  o r  f o u n d  i n  l a n d .  


( c )  "Value"  means t h e  m a r k e t  v a l u e  a t  t h e  

t i m e  of  t h e  t h e f t  o r  t h e  c o s t  t o  t h e  v i c t i m  

o f  r e p l a c i n g  t h e  p r o p e r t y  w i t h i n  a r e a s o n a b l e  

t i m e  a f t e r  t h e  t h e f t ,  w h i c h e v e r  i s  l e s s ,  

b u t  i f  t h e  p r o p e r t y  s t o l e n  i s  a document  

e v i d e n c i n g  a c h o s e  i n  a c t i o n  o r  o t h e r  

i n t a n g i b l e  r i g h t ,  v a l u e  means e i t h e r  

t h e  m a r k e t  v a l u e  of t h e  c h o s e  i n  a c t i o n  

o r  o t h e r  r i g h t  o r  t h e  i n t r i n s i c  v a l u e  of  




t h e  	document ,  wh icheve r  i s  g r e a t e r ,  
If t h e  t h i e f  gave  c o n s i d e r a t i o n  f o r ,  o r  
had 	a l e g a l  i n t e r e s t  i n  t h e  s t o l e n  
p r o p e r t y ,  t h e  amount o f  s u c h  c o n s i d e r a t i o n  
o r  v a l u e  of such  i n t e r e s t  s h a l l  be 
d e d u c t e d  f rom t h e  t o t a l  v a l u e  of  t h e  p r o p e r t y .  

( d )  " P r o p e r t y  of a n o t h e r "  i n c l u d e s  p r o p e r t y  
i n  which  t h e  a c t o r  i s  a co-owner and  p r o p e r t y  
of a p a r t n e r s h i p  of  which  t h e  a c t o r  i s  a 
member, u n l e s s  t h e  a c t o r  and  t h e  v i c t i m  
a r e  husband and  w i f e .  

( 3 )  P e n a l t i e s .  P e n a l t i e s  f o r  v i o l a t i o n  
of  t h i s  s e c t i o n  s h a l l  be a s  f o l l o w s :  

( a )  I f  t h e  v a l u e  of  t h e  p r o p e r t y  d o e s  
n o t  e x c e e d  $100, a f i n e  o f  n o t  more t h a n  
$200 o r  impr i sonmen t  f o r  n o t  more t h a n ' s i x  
months  o r  b o t h .  

( b )  I f  t h e  v a l u e  of  t h e  p r o p e r t y  e x c e e d s  
$100 b u t  n o t  $2 ,500 ,  a f i n e  of n o t  more 
t h a n  $5 ,000  o r  impr i sonmen t  f o r  n o t  more t h a n  
f i v e  y e a r s  o r  b o t h .  

( c )  I f  t h e  v a l u e  of  t h e  p r o p e r t y  e x c e e d s  
$2 ,500 ,  a f i n e  of n o t  more t h a n  $10,000 o r  
impr i sonmen t  f o r  n o t  more t h a n  15 y e a r s  o r  
b o t h .  

( d )  I f  t h e  v a l u e  of  t h e  p r o p e r t y  i s  l e s s  
t h a n  $2 ,500  and  any  of t h e  f o l l o w i n g  
c i r c u m s t a n c e s  e x i s t ,  a  f i n e  of  n o t  more t h a n  
$5 ,000  ox impr i sonmen t  f o r  n o t  more t h a n  
f i v e  y e a r s  o r  b o t h :  

1. 	 The p r o p e r t y  i s  a d o m e s t i c  a n i m a l ;  o r  

2. 	 The p r o p e r t y  i s  t a k e n  f rom t h e  p e r s o n  
of  a n o t h e r  o r  f rom a  c o r p s e ;  o r  

3.  	 The p r o p e r t y  i s  t a k e n  f r o m  a  b u i l d i n g  
which  h a s  been  d e s t r o y e d  o r  l e f t  
u n o c c u p i e d  b e c a u s e  of p h y s i c a l  
d i s a s t e r ,  r i o t ,  bombing o r  t h e  
p r o x i m i t y  of  b a t t l e ;  o r  

4 .  	 The p r o p e r t y  i s  t a k e n  a f t e r  p h y s i c a l  
d i s a s t e r ,  r i o t ,  bombing, o r  t h e  
p r o x i m i t y  of  b a t t l e  h a s  n e c e s s i t a t e d  
i t s  r emova l  f rom a  b u i l d i n g .  

(Note :  S u b s e c t i o n  (1) ( b )  was amended by 
W i s c o n s i n  Law 1959 c .  193 which  added  t h e  f i n a l  
c l a u s e  of t h e  f i r s t  s e n t e n c e ,  r e a d i n g  " o r  
t o  t h e  u se  of any  o t h e r  p e r s o n  e x c e p t  t h e  owner . " )  



Case Law. Seve ra l  c a s e s  have new--- cons t rued  t h e  
gene ra l  t h e f t  p r o v i s i o n  of t h e  1955 Wisconsin c r i m i n a l  code,  
bu t  only  one i s  s i g n i f i c a n t  i n  de te rmin ing  t h e  meaning of t h e  1955 
s t a t u t e .  

I n  t h i s  c a s e ,  t he  defendant  appealed a c o n v i c t i o n  on 
s e v e r a l  coun t s  of l a r ceny  and bu rg l a ry  of g a s o l i n e  s e r v i c e  s t a t i o n s .  
The p r o s e c u t i o n ' s  case  was based e n t i r e l y  on c i r c u m s t a n t i a l  evidence.  
This  evidence showed t h a t  when t h e  defendant  was a r r e s t e d  i n  h i s  c a r ,  
the  a u t o  con ta ined  s e v e r a l  t o o l s  which had been t aken  from b u r g l a r i z e d  
s e r v i c e  s t a t i o n s .  Moreover, o t h e r  p r o p e r t y  t aken  du r ing  t h e  b u r g l a r i e s  
was found hidden under and about  t h e  c o t t a g e  where t h e  defendant  l i v e d  
a lone .  The defendant ,  who twice  had been convic ted  of o t h e r  f e l o n i e s ,  
d i d  not  t e s t i f y ,  nor d i d  o t h e r  w i t n e s s e s  t e s t i f y  i n  h i s  b e h a l f .  

On appea l  of h i s  c o n v i c t i o n  by a judge w i thou t  a j u ry ,  
t he  defendant  contended t h a t  t he  ev idence  t h a t  t he  s t o l e n  merchandise 
was found i n  h i s  s o l e  pos se s s ion  was i n s u f f i c i e n t  t o  suppor t  a con-
v i c t i o n .  I n  upP8lding the  c o n v i c t i o n ,  t h e  m a j o r i t y  of t he  Wisconsin 
c o u r t  dec l a r ed :  

Mere pos se s s ion  of s t o l e n  p r o p e r t y  r a i s e s  
no i n f e r e n c e  of g u i l t ,  bu t  Wisconsin from 
e a r l y  t imes  has  fol lowed the  r u l e  t h a t  
unexpla ined pos se s s ion  of r e c e n t l y  s t o l e n  
goods r a i s e s  an i n f e r e n c e  of g r e a t e r  o r  
l e s s  weigh t ,  depending upon t h e  c i r cums tances  
t h a t  t h e  pos se s so r  i s  g u i l t y  of t he  
t h e f t  and a l s o  of b u r g l a r y  i f  they  were 
s t o l e n  i n  bu rg l a ry .  Such in f e r ence  
being i n  t h e  na tu re  of a presumption of 
f a c t  c a l l s  f o r  an e x p l a n a t i o n  of how the  
pos se s so r  ob t a ined  t h e  p r o p e r t y  . . . 
The na tu re  of t h e  pos se s s ion  of t h e  
s t o l e n  goods i s  impor t an t ,  whether it 
i s  open and unconcealed and whether 
t h e  goods a r e  such a s  t h e  person found 
i n  pos se s s ion  t he reo f  would probably  be 
possessed  of i n  an unlawful  way. This  
i s  what i s  meant by an i n f e r e n c e  of 
g r e a t e r  o r  l e s s  weight  depending upon 
the  c i rcumstances .  

Since t h e  defendant  had f a i l e d  t o  r e b u t  t h e  "presumption 
of f a c t "  by e x p l a i n i n g  s u f f i c i e n t l y  h i s  pos se s s ion  of t he  r e c e n t l y  
s t o l e n  i t ems ,  the  presumption remained s u f f i c i e n t  t o  suppor t  h i s  
conv ic t i on .  

-
10.  S t a t e  v .  Johnson, 11 Wisconsin 2d 130, 104 N.W.  2d 379 (1960) .  -



---- 

Law Re ew Commnte. I n  a 1956  a r t i c l e ,  one o f  t h e---34-c o d e ' s  a u t h o r s  w r o t e .  

A majo r  a c h i e v e m e n t  of  t h e  code  i s  t h e  
d r a w i n g  t o g e t h e r  of  t h e  c r i m e s  of  l a r c e n y ,  
l a r c e n y  by b a i l e e ,  embezz lemen t ,  o b t a i n i n g  
p r o p e r t y  by f a l s e  p r e t e n s e s  and  t h e  
c o n f i d e n c e  game i n t o  a s i n g l e  o f f e n s e  
l a b e l e d  " t h e f t . "  The o l d  c r i m e s  a r e  
n o t  a s  f u l l y  amalgamated a s  t h e y  were i n  t h e  
1 9 5 3  d r a f t ,  s i n c e  t h e  v a r i o u s  ways i n  
which  " t h e f t "  c a n  be commit ted  c o r r e s p o n d  
r o u g h l y  t o  t h e  o l d  c r i m e s  and  many of  
t h e i r  d i s t i n g u i s h i n g  c h a r a c t e r i s t i c s  
a r e  p r e s e r v e d .  Yet most  o f  t h e  d i t f i c u l t i e s  
which  have been  e n c o u n t e r e d  i n  t h e  p a s t  
a r e  e l i m i n a t e d .  The r e d u c t i o n  i n  t h e  
number of  s t a t u t e  s e c t i o n s  i s  a l o n e  a 
g r e a t  boon; y e t  t h e  law i s  much more 
f u l l y  s t a t e d  i n  f e w e r  words  t h a n  i n  
t h e  p r e v i o u s  s t a t u t e s .  And t h e  i n c l u s i o n  
of  " p r o m i s s o r y "  f r a u d  w i l l  make i t  p o s s i b l e  
t o  d e a l  w i t h  a c l a s s  of  s w i n d l e s  which  
have h e r e t o f o r e  gone u n p u n i s h e d  b e c a u s e  
a p romise  made w i t h  i n t e n t  n o t  t o  p e r t o r m  
i t  was n o t  a  " f a l s e  p r e t e n s e "  unde r  t h e  
o l d  law. The code s e n t e n c e  c h a n g i n g  
t h e  r u l e  i s ,  " ' F a l s e  r e p r e s e n t a t i o n '  
i n c l u d e s  a p romise  made w i t h  i n t e n t  
n o t  t o  p e r f o r m  it  i f  it i s  a p a r t  o f  
a f a l s e  and  f r a u d u l e n t  The--------- scheme." 
i t a l i c i z e d  c l a u s e  w i l l  p r e v e n t  any  
t e n d e n c y  t o  p r o s e c u t e  o r d i n a r y  b r e a c h e s  
of  c o n t r a c t .  

The c o n c e p t  of  t h e f t  o f  s e r v i c e s  h a s  been  
d r o p p e d ,  e x c e p t  i f  t h e y  a r e  o b t a i n e d  b 
p u t t i n g  a s l u g  i n  a c o i n  box ( 3  943.22 r , 
which  i s  a minor  p a r t  o f  t h e  problem.  
Why, one may a s k ,  i f  i t  i s  t h e f t  t o  
o b t a i n  p r o p e r t y  by f a l s e  p r e t e n s e s ,  i s  
i t  n o t  e q u a l l y  r e p r e h e n s i b l e  by l i k e  
means t o  g e t  someone t o  p e r f o r m  l a b o r ?  

A l a t e r  a r t i c l e  p o i n t s  o u t  t h a t  § 943.20 (1) ( a )  
c o n t a i n s  a n  a m b i g u i t y .  T h a t  i s ,  t h e  s e n t e n c e  may be c o n s t r u e d  t o  
mean t h a t  t h e  a c t  p r o h i b i t e d  by i t  a l w a y s  i n c l u d e s  a  " t a k i n g . "  T h i s  
would r e s u l t  by r e a d i n g  t h e  s e r i e s  a s  one f o l l o w i n g  " t a k e s  a n d "  --
t h u s  a r r i v i n g  a t  t h e  r e s u l t  t h a t  one who " t a k e s  and  c a r r i e s  away , "  

11. P l a t ~ ,"The C r i m i n a l  Code," 1956  W i s c o n s i n  Law Review, 350, 374 ,375 ,  



" t a k e s  and u s e s ,  I' " t a k e s  and t r a n s f e r s ,  " e t c ,  , commits t h e  f o r b i d d e n  
a c t ,  Yet t h e  s e n s i b l e  and p l a i n l y  i n t e n d e d  meaning seems t o  be one 
which would l i m i t  the  r e q u i r e m e n t  of " t a k i n g "  t o  c a s e s  where one 
" takes  and c a r r i e s  away ,"  T h i s  would i n c l u d e  t h e  c l a s s i c  cases  of 
common law l a r c e n y  where t h e r e  was a t r e s p a s s  i n  t h e  t a k i n g  t o g e t h e r  
w i t h  an a s p o r t a t i o n .  Thus t h e  p r o s e c u t i o n  would n o t  have t o  prove a  
t a k i n g  when i t  i s  a l l e g e d  t h a t  t h i s  s u b s e c t i o n  was v i o l a t e d  by u s e ,  
t r a n s f e r ,  concealment  o r  d e t e n t i o n  of  a n o t h e r ' s  p r o p e r t y .  T h i s  
ambigu i ty  c o u l d  have been a v o i d e d  by a d i f f e r e n t  d r a f t i n g  t e c h n i q u e .  12 

P r o f e s s o r  Baldwin p o i n t e d  o u t  i n  h i s  a r t i c l e  t h a t  t h e  
te rm " p r o p e r t y "  a s  d e f i n e d  i n  6 943.20 ( 2 )  ( a )  was i n t e n d e d  t o  b r i n g  
t h e  b r o a d e s t  p o s s i b l e  r ange  of s u b j e c t s  w i t h i n  t h e  t h e f t  p r o v i s i o n ,  
Such a  broad d e f i n i t i o n  of " p r o p e r t y "  ( i n  some r e c e n t  s t a t u t e s  t h e  
te rm used i s  " a n y t h i n g  of v a l u e  " 1  makes i t  p o s s i b l e  t o  e l i m i n a t e  
numerous s e c t i o n s ,  e a c h  e n a c t e d  t o  b r i n g  w i t h i n  t h e  ambi t  of p r o p e r t y  
s u b j e c t  t o  l a r c e n y  a p a r t i c u l a r  form of p r o p e r t y  o r  e v i d e n c e  of 
p r o p e r t y  n o t  s u b j e c t  t o  l a r c e n y  a t  common law. Even i t e m s  which a r e  
con t raband  may be s u b j e c t  t o  l a r c e n y  i f  w i t h i n  t h i s  b road  d e f i n i t i o n ,  
S e r v i c e s  and l a b o r  a r e  n o t  i n c l u d e d  i n  " p r o p e r t y . "  But any t a n g i b l e  
t h i n g  i s  made s u b j e c t  50 t h e f t ,  " i n c l u d i n g  n e g o t i a b l e  n o t e s ,  commercial 
p a p e r ,  and t h e  l i k e .  "l 

I n  t h e f t  t h e  t h i n g  m i s a p p r o p r i a t e d  must be t h e  p r o p e r t y  
"of a n o t h e r . "  P r o f e s s o r  Baldwin no ted  t h a t  t h e  d e f i n i t i o n  of " p r o p e r t y  
of a n o t h e r "  ( found i n  3 939.22 ( 2 8 )  ) i s :  " p r o p e r t y  i n  which  a p e r s o n  
o t h e r  t h a n  t h e  a c t o r  h a s  a  l e g a l  i n t e r e s t  which t h e  a c t o r  h a s  no r i g h t  
t o  d e f e a t  and i m p a i r ,  e v e n  though t h e  a c t o r  may have a l e g a l  i n t e r e s t  
i n  t h e  p r o p e r t y . "  Thus, he a s s e r t s ,  p r o p e r t y  which h a s  been abandoned 
i s  n o t  t h e  s u b j e c t  of t h e f t ,  f o r  it i s  n o t  t h e  p r o p e r t y  "of a n o t h e r . "  
But t h e  t e rm i n c l u d e s ,  " p r o p e r t y  i n  which t h e  a c t o r  i s  a co-owner and 
p r o p e r t y  of a  p a r t n e r s h i p  of which t h e  a c t o r  i s  a member, u n l e s s  t h e  
a c t o r  and t h e  v i c t i m  a r e  husband and w i f e . "  Note t h a t  a l t h o u g h  a  
spouse may n o t  s t e a l  p r o p e r t y  co-owned w i t h  t h e  o t h e r  spouse a l o n e ,  
t h e r e  may be t h e f t  of p r o p e r t y  co-owned by t h e  t h i e f ,  h i s  spouse ,  and 
a t h i r d  p e r s o n .  Moreover a spouse  may be c o n v i c t e d  f o r  t h e f t  of 
p r o p e r t y  s o l e l y  owned by t h e  o t h e r  spouse .14  

Even though  abandoned p r o p e r t y  may n o t  be t h e  s u b j e c t  
of t h e f t  i n  Wiscons in ,  p r o p e r t y  mere ly  l o s t  may be.  The mere f i n d i n g  
of l o s t  p r o p e r t y  i s  n o t  a c r i m e ,  b u t  i f  t h e  f i n d e r  r e t a i n s  t h e  p r o p e r t y  
w i t h  r e q u i r e d  c r i m i n a l  i n t e n t  t h e f t  may be committed.  C o n v i c t i o n  of a 
f i n d e r  would r e q u i r e  a showing t h a t  t h e  f i n d e r  knows o r  by r e a s o n a b l e  
e f f o r t s  c o u l d  l e a r n  t h e  i d e n t i t y  of t h e  owner and t h e  f i n d e r  p u r p o s e l y  
o m i t s  t a k i n g  r e a s o n a b l e  measures  t o  r e s t o r e  t h e  p r o p e r t y  t o  i t s  
owner. The c r i m i n a l  conduc t  i n  t h i s  i n s t a n c e  i s  an  o m i s s i o n  t o  a c t  
a f t e r  l a w f u l  conduc t  g i v e s  r i s e  t o  a  d u t y  t o  a c t .  The new s e c t i o n  
h a s  e l i m i n a t e d  t h e  common law r u l e  t h a t  t o  h o l d  a f in .de r  of l o s t  
p r o p e r t y  g u i l t y  of l a r c e n y  w i t h  r e s p e c t . t o - t h a t  p r o p e r t y  i t  was 
n e c e s s a r y  t o  f i n d  t h a t  he  had a c r i m i n a l  i n t e n t  a t  t h e  t ime  of f i n d i n g  
i n  o r d e r  t o  make h i s  i n i t i a l  t a k i n g  t r e s p a s s o r y .  

12 .  	 Baldwin,  " C r i m i n a l  A p p r o p r i a t i o n  i n  Wiscons in  - - P a r t  I , "  44 
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The m e n t a l  e l e m e n t  r e q u i s i t e  t o  t h e f t  u n d e r  8 943.20 (1) 
( a )  r e q u i r e s  b o t h  (1) t h a t  t h e  a c t  be done " i n t e n t i o n a l l y "  and  
( 2 )  t h a t  i t  be done " w i t h  i n t e n t  t o  d e p r i v e  t h e  owner p e r m a n e n t l y  of 
p o s s e s s i o n  . . ." The f i r s t  r e q u i r e m e n t  i s  s a t l s f i e d  by showing t h a t  
t h e  d e f e n d a n t  knew t h e  p r o p e r t y  b e l o n g e d  t o  a n o t h e r  and  t h a t  h i s  
a c t i o n s  w i t h  r e s p e c t  t o  t h e  p r o p e r t y  were  w i t h o u t  t h e  o w n e r ' s  c o n s e n t .  
The s econd  r e q u i r e m e n t  i s  t h e  t r a d i t i o n a l  e l e m e n t  of common l aw  l a r c e n y  
and c o u l d  be n e g a t i v e d  by t h e  d e f e n d a n t ' s  showing t h a t  he i n t e n d s  t o  
r e t u r n  t h e  p r o p e r t y .  An i n t e n t i o n  t o  r e t u r n  t h e  p r o p e r t y ,  however ,  
d o e s  n o t  p r e c l u d e  c o n v i c t i o n  of  t h e f t  i n  t h e  n a t u r e  of embezz lement  
u n d e r  § 943 .20  ( 1 )  ( b ) .  Moreove r ,  § 943 .23  d e f i n e s  a s  a  s e p a r a t e  
t h e f t  o f f e n s e  t h e  o p e r a t i o n  o f  a v e h i c l e  w i t h o u t l & h e  o w n e r ' s  c o n s e n t ,  
w i t h o u t  r e g a r d  t o  i n t e n t  t o  d e p r i v e  p e r m a n e n t l y .  

P r o f e s s o r  Ba ldwin  a l s o  made s e v e r a l  o t h e r  comments on  t h e  
meaning i n t e n t  o f  t h e  W i s c o n s i n  ge r a l  t h e f t  s t a t u t e  which  shows 
t h e  i n t e n t  o f  t h e  c o d e ' s  d r a f t e r s :  !?.% 

The a c t  r e q u i r e d  t o  s u p p o r t  a c o n v i c t i o n  u n d e r  
943 .20  ( 1 )  ( b )  i s  a n  i n t e n t i o n a l  " u s e ,  t r a n s f e r ,  
c o n c e a l m e n t  o r  r e t e n t i o n ' '  o f  t h e  k i n d  of  p r o p e r t y  
c o v e r e d .  Such a c t s  amount t o  " d e a l i n g  w i t h  
p r o p e r t y  a s  i f  i t  were  t h e  a c t o r ' s  own. I t  i s  
t h e  p u r p o s e  of t h e  c r i m i n a l  code  t o  p r o s c r i b e  
s u c h  a  c o n f l i c t  w i t h  t h e  r i g h t  o f  t h e  t r u e  
owner.  W i s c o n s i n  c a s e  law h a s  e s t a b l i s h e d  
t h a t  t h e  . t e s t  i s  n o t  t h e  b e n e f i t  t o  t h e  
d e f e n d a n t ,  b u t  t h e  u s e  by him o f  a n o t h e r ' s  
p r o p e r t y .  Thus if a d e f e n d a n t  u s e s  t h e  
p r o p e r t y  of "0" f o r  t h e  b e n e f i t  o f  a 
t h i r d  p a r t y ,  " X , "  r a t h e r  t h a n  f o r  t h e  d e f e n d a n t ' s  
own b e n e f i t ,  he may n e v e r t h e l e s s  be 
c o n v i c t e d .  

The m e n t a l  e l e m e n t  u n d e r  8 943 .20  ( 1 )  ( b )  i s  u i t e  
d i f f e r e n t  f rom t h a t  r e q u i r e d  by S 943.20  ( 1 )  ? a ) .  
Under ( 1 )  ( b )  t h e  i n t e n t  i s  " t o  c o n v e r t  t o  
h i s  own u s e  o r  t o  t h e  u s e  o f  a n y  o t h e r  p e r s o n  
e x c e p t  t h e  owner. ' '  Because  t h e  p r o p e r t y  
c o v e r e d  by ( 1 )  ( b )  i s  p e c u l i a r l y  s u s c e p t i b l e  
t o  l o s s  by t h e f t  t h e  l aw  a c c o r d s  it s p e c i a l  
p r o t e c t i o n  by (1) ( b )  g e n e r a l l y  and  by 
e l i m i n a t i n g  t h e  d e f e n s e  of an  i n t e n t  
t o  r e p a y  o r  r e t u r n  i t  l a t e r .  Thus t h e  
bank t e l l e r  who s u r r e p t i t i o u s l y  "bor rows1@ 
money f rom h i s  employe r  -- i n t e n d i n g  t o  r e p a y  
i t  f rom huge a n t i c i p a t e d  p r o f i t s  i n  a r a c e t r a c k  
v e n t u r e  -- may be c o n v i c t e d .  T h i s  i s  i n  
a c c o r d  w i t h  p r i o r  l aw i n  W i s c o n s i n  a s  
e l s e w h e r e  . 

- --- 
15. I b i d .  
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-/ x l t h o u g h  f r a u d  i s  n o t  e x  r e s s l y  s t a t e d  a s  a n  
e l e m e n t  of t h e  8 9 4 3 . 2 0 ( 1 7 ( b )  o f f e n s e ,  i t  was 
r e q u i r e d  by t h e  p r i o r  Wiscons in  code  p r o v i s i o n  
a n d  t h e  c a s e s  t h e r e u n d e r . 7 .  . . f r a u d  i s  s t i l l  
r e q u i r e d  a n d  a  mere c i v i l  c o n v e r s i o n  of t h e  
p r o p e r t y  would n o t  s u f f i c e  f o r  c o n v i c t i o n  unde r  
( l ) ( b ) .  "The e l e m e n t  of f r a u d  was r e c i t e d  i n  t h e  
p r i o r  l aw  a n d  i n  c a s e s  b e c a u s e  of t h e  n a t u r a l  
u n w i l l i n g n e s s  of c o u r t s  t o  make a n  o r d i n a r y  
b r e a c h  of c o n t r a c t  t h e  b a s i s  f o r  c r i m i n a l  l i a b i l i t y . "  
Thus  mere c o n v e r s i o n  i s  n o t  enough w i t h o u t  showing 
i t  was a n  i n t e n t i o n a l  c o n v e r s i o n ;  mere u s e  i s  n o t  
enough w i t h o u t  showing it was a n  i n t e n t i o n a l  u s e .  
The j u r y  must c o n s i d e r  a l l  t h e  f a c t s  a n d  c i r cum-  
s t a n c e s  b e f o r e  f i n d i n g  t h a t  t h e r e  was a n  
i n t e n t i o n a l  c o n v e r s i o n  o r  u s e .  Thus t h e  m e n t a l  
e l e m e n t  i s  r e c i t e d  " i n  a  manner more p r e c i s e ,  b u t  
no  d i f f e r e n t  i n  e f f e c t ,  t h a n  t h e  common law." 
C o n f u s i o n  a r i s i n g  f rom t h e  p h r a s e  ' f r a u d u l e n t  
a n d  f e l o n i o u s '  i s  e l i m i n a t e d .  

S u b s e c t i o n  (1) ( c )  p r o s c r i b e s  t h e  c o n d u c t  of 

a p e r s o n  who h a v i n g  a l e g a l  i n t e r e s t  i n  movable 

p r o p e r t y ,  t a k e s  i t  o u t  o f  t n e  p o s s e s s i o n  o f  

a n o t h e r  w i t h  s u p e r i o r  r i g h t  o f  p o s s e s s i o n .  

He must a c t  w i t n  i n t e n t  t o  d e f e a t  t h e  o t h e r ' s  

i n t e r e s t  i n  t h e  p r o p e r t y ,  o r  must  b e l i e v e  

t h a t  h i s  a c t  w i l l  e f f e c t  a pe rmanen t  

d e p r i v a t i o n  o f  a n o t h e r  of  a s u p e r i o r  r i g h t  

of p o s s e s s i o n .  


An i l l u s t r a t i o n  of  how t h i s  s e c t i o n  might  

work i s  s u p p l i e d  by a Minneso ta  d e c i s i o n ,  

S t a t e  y. Cohen (196 Minn. 39, 263  N . W .  

w ( 1 9 3 5 ' r ~ h edefendan ' t  was t h e  owner of 

a Hudson s e a l  f u r  c o a t  which  was d e l i v e r e d  t o  

t h e  c o m p l a i n a n t ,  a f u r r i e r ,  f o r  a l t e r a t i o n s .  

A f i c t i t i o u s  name was g i v e n  by t h e  o w n e r ' s  

husband  a t  t h e  t i m e  of d e l i v e r y ,  and  

when t h e  c o a t  was r e a d y  t h e  d e f e n d a n t  r e f u s e d  t o  

pay.  The f u r r i e r  r e f u s e d  t o  d e l i v e r  t h e  

c o a t  w i t h o u t  payment ,  and  t h e r e  m a t t e r s  s t o o d  

f o r  s e v e r a l  weeks.  A f t e r  r e p e a t e d  e f f o r t s  t o  

g e t  p a i d  t h e  f u r r i e r  t o o k  t h e  c o a t  t o  t h e  

d e f e n d a n t ' s  home. The d e f e n d a n t  t o o k  t h e  

c o a t  f o r  t h e  announced  p u r p o s e  of t r y i n g  i t  

on b e f o r e  a  m i r r o r ;  t h e  f u r r i e r  was l e f t  

w a i t i n g  a t  t h e  d o o r .  The d e f e n d a n t  i n  

r e s p o n s e  t o  r e p e a t e d  r e q u e s t s  r e f u s e d  t o  pay 

f o r  t h e  a l t e r a t i o n s  o r  r e t u r n  t h e  c o a t  t o  

t h e  f u r r i e r .  On t h i s  e v i d e n c e ,  t h e  c o u r t  

s u s t a i n e d  a c o n v i c t i o n  f o r  l a r c e n y  on t h e  



ground  t h a t  t h e  e v i d e n c e  c o u l d  d i s c l o s e  a n  
i n t e n t i o n  t o  d e p r i v e  t h e  f u r r i e r  of h i s  l i e n ,  
Hence a p e r s o n  c a n  be g u i l t y  o f  l a r c e n y  where  
t h e  o b j e c t  t a k e n  i s  h i s  own p r o p e r t y  i f  
a n o t h e r  h a s  a s u p e r i o r  r i g h t  t o  p o s s e s s i o n ,  
and i f  t h e  t a k i n g  i s  i n t e n d e d  t o  r e s u l t  
i n  a d e p r i v a t i o n  of  t h a t  r i g h t .  

The r e q u i s i t e  a c t  u n d e r  943.20 ( 1 )  ( c )  i s  a 
t a k i n g  of u n a u t h o r i z e d  c o n t r o l  by t a k i n g  
p o s s e s s i o n .  The common law i s  i n  a c c o r d  
b e c a u s e  of  t h e  d e f i n i t i o n  g i v e n  t o  p r o p e r t y  
"of a n o t h e r .  " "Of a n o t h e r "  h a s  r e f e r r e d  
t o  p o s s e s s i o n  r a t h e r  t h a n  t o  t i t l e  o r  
o w n e r s h i p .  

S u b s e c t i o n  943 .20  ( 1 )  ( d )  c o v e r s  t h e  common 
law c r i m e  of  o b t a i n i n g  p r o p e r t y  by f a l s e  
p r e t e n s e s .  Here  t h e  t h e f t  i s  a c c o m p l i s h e d  
by d e c e i t ,  a s  d i s t i n g u i s h e d  f r o m  t h e f t  by 
s t e a l t h  -- t h e  c l a s s i c  c a s e  of  l a r c e n y .  
Hence ,  t h e  e l e m e n t  o f  t r e s p a s s ,  a r e q u i s i t e  
o f  common law l a r c e n y ,  i s  n o t  p r e s e n t .  A b s e n t  
a l s o  i s  t h e  l a w f u l  p o s s e s s i o n  o r  c u s t o d y  
p r e s e n t  i n  . . . embezz l emen t .  

To be g u i l t y  u n d e r  (1) ( d ) ,  t h e  d e f e n d a n t  
mus t  have a c q u i r e d  t i t l e  t o  a n o t h e r ' s  p r o p e r t y .  
" T h i s  r e q u i r e m e n t  i s  a c a r r y - o v e r  f r o m  t h e  o l d  
l aw  wh ich  r e q u i r e d  t h a t  t h e  v i c t i m  r e l i n q u i s h  
p r o p e r t y  i n t e n d i n g  t o  t r a n s f e r  n o t  o n l y  
p o s s e s s i o n  b u t  t i t l e  a l s o .  A c c o r d i n g l y ,  
a  p e r s o n  m i g h t  o r  m i g h t  n o t  be g u i l t y  o f  a 
c r i m e  i f  he o b t a i n e d  t h e  p r o p e r t y  by a f a l s e  
p r o m i s e ,  d e p e n d i n g  on w h e t h e r  he o b t a i n e d  t i t l e  
t o  t h e  p r o p e r t y  o r  o n l y  p o s s e s s i o n  of  i t .  
The c r i m e  of  f a l s e  p r e t e n s e s  r e q u i r e d  t h a t  
t h e  a c t o r  o b t a i n  t i t l e  t o  t h e  p r o p e r t y . "  But 
t h i s  d o e s  n o t  mean t h a t  t o  be c o n v i c t e d  one 
must  have o b t a i n e d  a b s o l u t e  o r  c l e a r  t i t l e ;  
a n y  t i t l e  o b t a i n e d  by f r a u d  i s  v o i d a b l e .  
G e n e r a l l y  a c q u i s i t i o n  of  b a r e  l e g a l  t i t l e  i s  
t h e  means of v i o l a t i n g  t h i s  s u b s e c t i o n ,  b u t  
e v e n  t h a t  i s  n o t  r e q u i r e d  i n  W i s c o n s i n .  

-R h i S 7  r e q u i r e m e n t  r e f e r s  t o  o b t a i n i n g  t i t l e  
t o  p r o p e r t y .  Hence i t  i s  n o t  c r i m i n a l  u n d e r  
t h i s  s u b s e c t i o n  t o  i n d u c e  a n o t h e r  t o  r e n d e r  
p e r s o n a l  s e r v i c e s  by f a l s e  r e p r e s e n t a t i o n ,  
o r  t o  i n d u c e  a n o t h e r  t o  e x t e n d  c r e d i t .  
C r i m i n a l  l i a b i l i t y ,  i f  a n y ,  mus t  be f o u n d e d  on  
o t h e r  s e c t i o n s  of  t h e  code  o r  s t a t u t e s .  



Another  r e q u i s i t e  of t h e  8 943.20 ( 1 )  ( d )  c r ime 
i s  t h a t  t h e  v i c t i m  must have been i n  f a c t  
d e c e i v e d .  I f  he was d e c e i v e d ,  t h e  f a c t  t h a t  
he was u t t e r l y  c a r e l e s s  or  v e r y  s t u p i d  and t h a t  
a  r e a s o n a b l e  man would n o t  have been d e c e i v e d  
i s  no d e f e n s e .  I n  a d d i t i o n  t o  t h e  f a c t  of 
d e c e p t i o n  t h e r e  must be a showing t h a t  t h e  
v i c t i m  was d e p r i v e d  of h i s  p r o p e r t y  a s  a  
r e s u l t  of t h e  d e c e p t i o n ,  b u t  t h e  f a c t s  
m i s r e p r e s e n t e d  need n o t  have been t h e  s o l e  
m a t t e r  on which t h e  v i c t i m ,  r e l i e d .  

S u b s e c t i o n  ( 1 )  ( d )  h a s  s u b s t a n t i a l l y  e n l a r g e d  
t h e  cr ime of t h e f t  t h r o u g h  f a l s e  p r e t e n s e s  by 
i n c l u d i n g  a s  a  f a l s e  r e p r e s e n t a t i o n  s u f f i c i e n t  
t o  s u p p o r t  c o n v i c t i o n ,  a  promise made w i t h  
i n t e n t  n o t  t o  pe r fo rm i t  i f  i t  i s  a p a r t  of 
a f a l s e  and f r a u d u l e n t  scheme. The g e n e r a l  
r u l e ,  p r e v i o u s l y  f o l l o w e d  i n  Wiscons in ,  was 
t h a t  a m i s r e p r e s e n t a t i o n  a s  t o  a  f u t u r e  a c t  
o r  f a c t  was i n s u f f i c i e n t .  The promise  of 
f u t u r e  a c t i o n  must be made w i t h  i n t e n t  n o t  
t o  pe r fo rm it. 

The m e n t a l  e l e m e n t  under  (1) ( d )  i s  an i n t e n t i o n  
t o  d e p r i v e  t h e  owner of t i t l e .  Thus an  i n t e n t  t o  
r e t u r n  t h e  p r o p e r t y  i s  a  d e f e n s e .  Moreover,  
t h e  d e f e n d a n t  must d e c e i v e  h i s  v i c t i m  
" i n t e n t i o n a l l y "  by a r e p r e  se  n t a t  i o n  "known" 
by d e f e n d a n t  t o  be f a l s e ,  and t h e r e  must be 
an " i n t e n t  t o  d e f r a u d .  " 

Value of t h e  p r o p e r t y  l o s t  by t h e f t  i s  t o  be 
d e t e r m i n e d ,  under  t h e  Wiscons in  code ,  a c c o r d i n g  
t o  t h e  r u l e s  s e t  o u t  i n  f 943.20 ( 2 )  ( c ) .  
G e n e r a l l y  t h e  v a l u e  t o  be t a k e n  i s  t h e  l e s s e r  of 

market  v a l u e  a t  t h e  t ime of  t h e  t h e f t ,  o r  
( a( b1 c o s t  of r e p l a c e m e n t  w i t h i n  a  r e a s o n a b l e  
t ime a f t e r  t h e  t h e f t .  I f  t h e  t h i n g  t a k e n  i s  
a document e v i d e n c i n g  a  chose  i n  a c t i o n  
o r  i n t a n g i b l e  r i g h t ,  i t s  v a l u e  f o r  p u r p o s e s  of  
t h e f t  i s  t h e  g r e a t e r  of t h e  document ' s  
i n t r i n s i c  v a l u e  o r  t h e  marke t  v a l u e  of t h e  
chose  o r  r i g h t  i t  r e p r e s e n t s .  The v a l u e  of 
any c o n s i d e r a t i o n  g i v e n  by t h e  t h i e f  o r  of any 
p r o p e r t y  i n t e r e s t  he had i n  t h e  i t e m  i s  t o  be 
d e d u c t e d .  The f a c t  t h a t  t h e  p r o p e r t y  i s  
c o n t r a b a n d  d o e s  n o t  p r e c l u d e  i t s  hav ing  a 
market  v a l u e ,  b u t  it i s  t o  be c o n s i d e r e d  
i n  e s t a b l i s h i n g  what t h e  market  v a l u e  i s ,  
f o r  i l l e g a l i t y  of t h e  v i c t i m ' s  p o s s e s s i o n  
c e r t a i n l y  a f f e c t s  u s e f u l n e s s  and s a l a b i l i t y .  



Proposed  L e g i s l a  t i o n  f o r  C o l o r a d o  

The f o r e g o i n g  d i s c u s s i o n  of g e n e r a l  t h e f t  s t a t u t e s  i n  two 
of t h e  s t a t e s  i n  which t h e y  have  been  a d o p t e d  i n d i c a t e s  some of t h e  
problems i n v o l v e d  i n  a p p l i c a t i o n  a n d  i n t e r p r e t a t i o n .  For  t h i s  r e a s o n ,  
f u r t h e r  s t u d y  a n d  c o n s i d e r a t i o n  of p r o p o s e d  g e n e r a l  t h e f t  l e g i s l a t i o n  
i s  needed  a n d  no recommendat ion  i s  b e i n g  made a t  t h i s  time by t h e  
C r i m i n a l  Code Commit tee .  

T e x t  of P r o p o s e d  L e g i s l a t i o n  

The I l l i n o i s  c r i m i n a l  code  was f o l l o w e d  i n  p r e p a r i n g  p roposed  
g e n e r a l  t h e f t  l e g i s l a t i o n  f o r  c o n s i d e r a t i o n  by t h e  C r i m i n a l  Code 
Commit tee  f o r  t h e  f o l l o w i n g  r e a s o n s :  

1 )  The I l l i n o i s  code  f o l l o w s  t h e  Model P e n a l  Code q u i t e  
c l o s e l y ,  s o  t h a t  b e n e f i t  i s  o b t a i n e d  n o t  o n l y  of t h e  t h i n k i n g  of t h e  
American Law I n s t i t u t e ,  b u t  a l s o  of t h e  s i x  y e a r s  of i n t e n s i v e  s t u d y  
a n d  work by t h e  combined I l l i n o i s  S t a t e  a n d  C h i c a g o  Bar  A s s o c i a t i o n s '  
J o i n t  Commit tee  t o  R e v i s e  t h e  I l l i n o i s  c r i m i n a l  code .  

2 )  F o l l o w i n g  t h e  I l l i n o i s  code  w i l l  r e t a i n ,  f o r  w h a t e v e r  
b e n e f i t  i t  may h a v e ,  t h e  h i s t o r i c a l  t r a d i t i o n  of C o l o r a d o  s t a t u t o r y  
law b e i n g  b a s e d  upon I l l i n o i s  law.  

3 )  F o l l o w i n g  a code  a l r e a d y  e n a c t e d  i n  a  h e a v i l y  p o p u l a t e d  
s t a t e  s h o u l d  make a v a i l a b l e ,  a t  a n  e a r l y  d a t e ,  numerous c o u r t  i n t e r p r e -
t a t i o n s  of t h e  c o d e ' s  p r o v i s i o n s .  

4 )  The I l l i n o i s  c o d e  seems t h e  b e s t  mode l ,  s i m p l y  b e c a u s e  
of i t s  g r e a t  c l a r i t y  of e x p r e s s i o n ,  s i m p l i c i t y  of t e r m i n o l o g y ,  
l o g i c a l  o r g a n i z a t i o n ,  a n d  u n i f i c a t i o n  of t h e  s e v e r a l  k i n d s  of c r i m e s  
c o n c e p t u a l l y  w i t h i n  i n d i v i d u a l  s u b d i v i s i o n s  of t h e  code.  

T h i s  p r o p o s e d  l e g i s l a t i o n  was d e s i g n e d  t o  p r o v i d e  a s t a r t i n g  
p o i n t  f o r  f u r t h e r  s t u d y  a n d  n o t  a s  a f i n a l  p r o d u c t  f o r  a d o p t i o n .  Much 
r e s e a r c h  i s  needed  t o  d e t e r m i n e  i t s  e f f e c t  on p r e s e n t  C o l o r a d o  sub-  
s t a n t i v e  law.  

The t e x t  of t h i s  p r e l i m i n a r y  p r o p o s a l  f o l l o w s :  

S e c t i o n  1: T h e f t .  

t o  have  been  s t o l e n  by a n o t h e r ,  a n d  

A p e r s o n  commits  t h e f t  when he  knowingly :  

a )  O b t a i n s  o r  e x e r t s  u n a u t h o r i z e d  c o n t r o l  o v e r  p r o p e r t y  of 
t h e  owner;  o r  

b )  O b t a i n s  by d e c e p t i o n  c o n t r o l  o v e r  p r o p e r t y  of t h e  owner;  
o r  

O b t a i n s  by t h r e a t  c o n t r o l  o v e r  p r o p e r t y  of t h e  owner;  o r:{O b t a i n s  c o n t r o l  o v e r  s t o l e n  p r o p e r t y  knowing t h e  p r o p e r t y  

1 )  I n t e n d s  t o  d e p r i v e  t h e  owner p e r m a n e n t l y  of t h e  
u s e  o r  b e n e f i t  of t h e  p r o p e r t y ;  o r  



2 )  	 Knowingly u s e s ,  c o n c e a l s  o r  abandons  t h e  p r o p e r t y  
i n  s u c h  manner a s  t o  d e p r i v e  t h e  owner p e r m a n e n t l y  
of s u c h  u s e  o r  b e n e f i t ;  o r  

3 )  	 Uses, c o n c e a l s ,  o r  abandons  t h e  p r o p e r t y  knowing 
s u c h  u s e ,  c o n c e a l m e n t  o r  abandonment p r o b a b l y  
w i l l  d e p r i v e  t h e  owner p e r m a n e n t l y  of s u c h  u s e  
o r  b e n e f i t .  

S e c t i o n  2: P e n a l t y .  

A p e r s o n  f i r s t  c o n v i c t e d  of t h e f t  of p r o p e r t y  n o t  f rom t h e  
p e r s o n  a n d  n o t  e x c e e d i n g  $150 i n  v a l u e  s h a l l  be  f i n e d  n o t  t o  exceed  
$500 o r  i m p r i s o n e d  i n  a  p e n a l  i n s t i t u t i o n  o t h e r  t h a n  t h e  p e n i t e n t i a r y  
n o t  t o  e x c e e d  one y e a r ,  o r  b o t h .  A p e r s o n  c o n v i c t e d  of s u c h  t h e f t  a 
s e c o n d  o r  s u b s e q u e n t  t i m e ,  o r  a f t e r  a p r i o r  c o n v i c t i o n  of  a n y  t y p e  of 
t h e f t ,  s h a l l  be  i m p r i s o n e d  i n  t h e  p e n i t e n t i a r y  f rom one t o  5 y e a r s ,  A 
p e r s o n  c o n v i c t e d  of t h e f t  of  p r o p e r t y  f rom t h e  p e r s o n  o r  e x c e e d i n g  
$150 i n  v a l u e  s h a l l  be i m p r i s o n e d  i n  t h e  p e n i t e n t i a r y  f rom one t o  1 0  
y e a r s ,  

S e c t i o n  3: 

An i n d i c t m e n t  o r  i n f o r m a t i o n  c h a r g i n g  t h e  c r i m e  of t h e f t  i s  
s u f f i c i e n t  i f  i t  a l l e g ' e s  t h a t  t h e  d e f e n d a n t  commi t t ed  t h e f t  by 
u n l a w f u l l y  d e a l i n g  w i t h  t h e  p r o p e r t y  of a n o t h e r .  

S e c t i o n  4 :  T h e f t  of  --- o r  M i s l a i d  P r o p e r t y .  ~ o s t  

. A p e r s o n  who o b t a i n s  c o n t r o l  o v e r  l o s t  o r  m i s l a i d  p r o p e r t y  
commits t h e f t  when he :  

a )  Knows o r  l e a r n s  t h e  i d e n t i t y  of t h e  owner o r  knows, o r  
i s  aware  o f ,  o r  l e a r n s  of a r e a s o n a b l e  method  of i d e n t i f y i n g  t h e  
owner ,  a n d  

b )  F a i l s  t o  t a k e  r e a s o n a b l e  m e a s u r e s  t o  r e s t o r e  t h e  p r o p e r t y  
t o  t h e  owner ,  a n d  

c )  I n t e n d s  t o  d e p r i v e  t h e  owner p e r m a n e n t l y  of t h e  use o r  
b e n e f i t  of t h e  p r o p e r t y .  

P e n a l t y .  

A p e r s o n  c o n v i c t e d  of t h e f t  of l o s t  o r  m i s l a i d  p r o p e r t y  
s h a l l  be  f i n e d  n o t  t o  e x c e e d  $500 o r  d o u b l e  t h e  v a l u e  of s u c h  p r o p e r t y ,  
wh icheve r  i s  g r e a t e r .  

S e c t i o n  5: T h e f t  of Labor  o r  S e r v i c e s  -o r  Use - P r o p e r t y .---	 -- of 

a )  A p e r s o n  commits t h e f t  when h e  o b t a i n s  t h e  t e m p o r a r y  u s e  
of p r o p e r t y ,  l a b o r  o r  s e r v i c e s  of a n o t h e r  which  a r e  a v a i l a b l e  o n l y  
f o r  h i r e ,  by means of t h r e a t  o r  d e c e p t i o n  o r  knowing t h a t  s u c h  u s e  i s  
w i t h o u t  t h e  c o n s e n t  of t h e  p e r s o n  p r o v i d i n g  t h e  p r o p e r t y ,  l a b o r  o r  
s e r v i c e s .  



- -- 

b )  P e n a l t y .  
A p e r s o n  c o n v i c t e d  of t h e f t  of l a b o r  o r  s e r v i c e s  o r  use of 

p r o p e r t y  s h a i l  b e  f i n e d  n o t  t o  e x c e e d  $500 o r  i m p r i s o n e d  i n  a  p e n a l  
i n s t i t u t i o n  o t h e r  t h a n  t h e  p e n i t e n t i a r y  n o t  t o  e x c e e d  one y e a r ,  o r  
b o t h .  

S e c t i o n  6: O f f e n d e r ' s  I n t e r e s t  i n  t h e  P r o p e r t y .  

a )  I t  i s  no d e f e n s e  t o  a  c h a r g e  of t h e f t  of p r o p e r t y  t h a t  
t h e  o f f e n d e r  h a s  a n  i n t e r e s t  t h e r e i n ,  when t h e  owner a l s o  h a s  a n  
i n t e r e s t  t o  which t h e  o f f e n d e r  i s  n o t  e n t i t l e d .  

b )  Where t h e  p r o p e r t y  i n v o l v e d  i s  t h a t  of t h e  o f f e n d e r ' s  
s p o u s e ,  no p r o s e c t i o n  f o r  t h e f t  may be  m a i n t a i n e d  u n l e s s  t h e  p a r t i e s  
were n o t  l i v i n g  t o g e t h e r  a s  man a n d  w i f e  a n d  were  l i v i n g  i n  s e p a r a t e  
a b o d e s  a t  t h e  time of t h e  a l l e g e d  t h e f t .  



CRIMINAL INSANITY 


B r i e f  H i s t o r y  a n d  D i s c u s s i o n  of C r i m i n a l  I n s a n i t y  T e s t s  and  P rocedures  

E a r l y  E n g l i s h  T e s t s  

I n s a n i t y  was n o t  a d e f e n s e  t o  a  c r i m i n a l  c h a r g e  i n  England 
u n t i l  t h e  f o u r t e e n t h  c e n t u r y .  P r i o r  t o  t h a t  t i m e  t h e  m e n t a l l y  
incompe ten t  were h e l d  f u l l y  a c c o u n t a b l e  f o r  t h e i r  c r i m i n a l  a c t s .  
I n  1724,  a l e a d i n g  c a s e  e s t a b l i s h e d  t h e  "Wild B e a s t  T e s t u 1  t o  be 
a p p l i e d  by t h e  j u r y  i n  drawing a  l i n e  between m e n t a l  i l l n e s s  s e r i o u s  
enough t o  c o n s t i t u t e  a d e f e n s e  i n  a  c r i m i n a l  c a s e  a n d  t h a t  which 
would n o t .  I n  t h a t  c a s e ,  t h e  t r i a l  judge  i n s t r u c t e d  t h e  j u r o r s  a s  
f o l l o w s :  "I t  i s  n o t  e v e r y  k i n d  of f r a n t i c  humor o r  some .h ing  unaccount -  
a b l e  i n  a  man's a c t i o n s  t h a t  p o i n t s  him o u t  t o  be such  a  madman a s  t o  
be exempted from punishment ;  i t  must  be a man t h a t  i s  t o t a l l y  d e p r i v e d  
of h i s  u n d e r s t a n d i n g  a n d  memory, a n d  d o t h  n o t  know what he i s  d o i n g ,  
no more t h a n  a n  i n f a n t ,  t h a n  a b r u t e ,  o r  w i l d  b e a s t ,  such  a  one i s  
neve r  t h e  o b j e c t  of punishment ;  t h e r e f o r e  I must  l e a v e  i t  t o  your  
c o n s i d e r a t i o n ,  whether  t h e  c o n d i t i o n  t h i s  man was i n ,  a s  i t  i s  
r e p r e s e n t e d  t o  you on one s i d e ,  o r  t h e  o t h e r ,  d o t h  show a  man, who 
knew what he  was d o i n g ,  a n d  was a b l e  t o  d i s t i n g u ' s h  whe the r  he was 
do ing  good o r  e v i l ,  and  u n d e r s t o o d  what he  d i d .  11 3 

I n  1812,  i n  t h e  murder  t r i a l  of one Bel l ingham who s u f f e r e d  
under  a  d e l u s i o n a l  m e n t a l  d i s o r d e r  c a u s i n g  him t o  b e l i e v e  t h a t  t h e  
government owed him l a r g e  sums of money a n d  who s h o t  and  k i l l e d  a 
t r e a s u r y  o f f i c i a l  who r e f u s e d  t o  pay him, t h e  " r i g h t  and  wrong" t e s t  
was s e t  o u t  i n  t h e  f o l l o w i n g  words (which  seem t o  e l i m i n a t e  c o n s i d e r a t i o n  
of a mere i n s a n e  d e l u s i o n ) :  " I f  s u c h  a  p e r s o n  were c a p a b l e ,  i n  o t h e r  
r e s p e c t s ,  of d i s t i n g u i s h i n g  r i g h t  from wrong, t h e r e  was no e x c u s e  f o r  
a n y  a c t  of a t r o c i t y  which he might  commit under  t h i s  d e s c r i p t i o n  of 
derangement ... The s i n g l e  q u e s t o n  was w h e t h e r ,  when he committed t h e  
o f f e n s e  c h a r g e d  upon him he had  s u f f i c i e n t  u n d e r s t a n d i n g  t o  d i s t i n g u i s h  
good from e v i l ,  r i g h t  from wrong, a n d  t h a t  murder  was a c r ime  n o t  o n l y  
a g a i n s t  t h e  law of God, b u t  a g a i n s t  t h e  law of h i s  C o u n t r y . "  

MINaghten 's  Rule  

The most i m p o r t a n t  E n g l i s h  c a s e  on c r i m i n a l  i n s a n i t y  i s  t h e  
MINaghten Case .  D a n i e l  MINaghten l a b o r e d  under  a n  i n s a n e  d e l u s i o n  
t h a t  he was b e i n g  h a r a s s e d  by p e r s o n a l  e n e m i e s ,  i n c l u d i n g  S i r  R o b e r t  
P e e l .  I n  t h a t  c o n d i t i o n  he s h o t  a n d  k i l l e d  S i r  R o b e r t  P e e l ' s  p r i v a t e  
s e c r e t a r y ,  b e l i e v i n g  him t o  be S i r  R o b e r t .  I n  h i s  murder  t r i a l ,  t h e  

1. Weihofen, Men ta l  D i s o r d e r  a s  a  C r i m i n a l  Defense  ( 1 9 5 4 )  p. 53. 
2. A r n o l d l s  -Case, 16  How. S t .  T r .  695  ( 1 7 2 4 ) .  
3. Weihofen op. c i t .  p. 58. 



d e f e n d a n t  s u b m i t t e d  m e d i c a l  e v i d e n c e  t h a t  he  was a f f e c t e d  by morbid  
d e l u s i o n s  r o b b i n g  him of s e l f - c o n t r o l  a n d  l e a v i n g  him w i t h o u t  a n  
a p p r e c i a t i o n  of r i g h t  a  d  wrong. The j u r y  f o u n d  him n o t  g u i l t y  on 
t h e  ground of i n s a n i t y . '  The p u b l i c  c l amor  a t  t h e  a c q u i t t a l  of one 
who had  k i l l e d  s u c h  a  p o p u l a r  f i g u r e  a n d  had  a t t e m p t e d  t o  t a k e  t h e  
l i f e  of S i r  R o b e r t  P e e l  c a u s e d  t h e  House of Lords  t o  s u b m i t  f i v e  
q u e s t i o n s  c o n c e r n i n g  t h e  e x i s t i n g  l aw  on t h e  d e f e n s e  of i n s a n i t y  i n  
c r i m i n a l  t r i a l s  t o  t h e  f i f t e e n  j u d g e s  of Eng land ,  Two of t h e  q u e s t i o n s  
d e a l t  w i t h  c a s e s  i n  which d e f e n d a n t s  l a b o r e d  unde r  i n s a n e  d e l u s i o n s .  
I n  answer  t o  t h o s e  q u e s t i o n s  t h e  j u d g e s  d e c l a r e d  t h a t  one s u f f e r i n g  
a n  i n s a n e  d e l u s i o n  must  have  h i s  a c t  j udged  a s  i f  t h e  f a c t s  w i t h  
r e s p e c t  t o  which t h e  d e l u s i o n  e x i s t e d  had  b e e n  r e a l .  "Fo r  example ,  
i f  unde r  t h e  i n f l u e n c e  of h i s  d e l u s i o n  he  supposed  a n o t h e r  man t o  be  
i n  t h e  a c t  of a t t e m p t i n g  t o  t a k e  away h i s  l i f e ,  a n d  he k i l l s  t h a t  man, 
a s  h e  s u p p o s e s ,  i n  s e l f  d e f e n s e ,  he  would b e  exempt f rom punishment .  
I f  h i s  d e l u s i o n  was t h a t  t h e  d e c e a s e d  had  i n f l i c t e d  a  s e r i o u s  i n j u r y  
on h i s  c h a r a c t e r  a n d  f o r t u n e ,  a n d  he  k i l l e d  him i n  r e v e n g e  f o r  s u c h  
p roposed  i n j u r y ,  he  would be  l i a b l e  t o  punishment .  "5 

The s e c o n d  a n d  t h i r d  q u e s t i o n s  a s k e d  t h e  j u d g e s  what i n s t r u c t -
i o n s  migh t  be g i v e n  a  t r i a l  j u r y  r e g a r d i n g  t h e  t e s t  of i n s a n i t y .  I n  
r e p l y ,  t h e  j u d g e s  s t a t e d  t h a t  "The j u r y  ough t  t o  b e  t o l d  i n  a l l  c a s e s  
t h a t  e v e r y  man i s  presumed t o  be s a n e ,  a n d  t o  p o s s e s s  a  s u f f i c i e n t  
d e g r e e  of r e a s o n  a n d  t o  b e  r e s p o n s i b l e  f o r  h i s  c r i m e s ,  u n t i l  t h e  
c o n t r a r y  b e  p roved  t o  t h e i r  s a t i s f a c t i o n ;  a n d  t h a t ,  t o  e s t a b l i s h  a  
d e f e n s e  on a  g round  of i n s a n i t y ,  i t  must  be c l e a r l y  p roved  t h a t ,  a t  
t h e  time of commi t t i ng  t h e  a c t ,  t h e  p a r t y  a c c u s e d  was l a b o r i n g  unde r  
such  a  d e f e c t  of r e a s o n ,  f rom d i s e a s e  of t h e  mind,  a s  n o t  t o  know t h e  
n a t u r e  and  q u a l i t y  of t h e  a c t  t h a t  he  was d o i n g ,  o r  i f  h d i d  know i t  
t h a t  he  d i d  n o t  know he  was d o i n g  what was wrong. , . .11% 

The " r i g h t  a n d  wrong" t e s t  h a s  b e e n  a m p l i f i e d  by e x p l a i n i n g  
t h a t  t h e  knowledge of r i g h t  a n d  wrong r e f e r s  t o  s u c h  knowledge w i t h  
r e s p e c t  t o  t h e  v e r y  -a c t  c h a r g e d ,  r a t h e r  t h a n  knowledge of r i g h t  a n d  
wrong i n  t h e  a b s t r a c t .  F u r t h e r m o r e  i t  r e f e r s  n o t  o n l y  t o  knowledge of 
l e g a l  r i g h t  a n d  wrong, b u t  a l s o  knowledge of m o r a l  r i g h t  a n d  wrong. 7 

The MINaghten R u l e  h a s  been  s e v e r e l y  c r i t i c i z e d  by b o t h  l e g a l  
a n d  m e d i c a l  a u t h o r i t i e s .  P r o f e s s o r  Weihofen h a s  summarized t h e  mos t  
s i g n i f i c a n t  c r i t i c i s m s  a s  f o l l o w s :  

1 )  The c o n c e p t s  of " r i g h t "  a n d  "wrong" a r e  e t h i c a l  o r  m o r a l  
c o n c e p t s  a n d  have  no p r o p e r  p l a c e  i n  a  s c i e n t i f i c  o r  l e g a l  t e s t  of 
m e n t a l  d i s o r d e r .  S o c i e t y ' s  m o r a l  s t a n d a r d s  of r i g h t  a n d  wrong change  
from one e r a  t o  t h e  n e x t ,  a s  c e r t a i n l y  o u r  m o r a l s  have  changed  somewhat 
s i n c e  1843  when t h e  MINaghten C a s e  o p i n i o n  was w r i t t e n .  A l e g a l  t e s t  
of i n s a n i t y  b a s e d  on a  m o r a l  s t a n d a r d  of r i g h t  a n d  wrong l a c k s  t h e  
p r e c i s i o n  t h a t  s u c h  a  t e s t  s h o u l d  have .  

2 )  The " r i g h t  a n d  wrong" t e s t  was b a s e d  on p s y c h o p a t h o l o g i c a l  
n o t i o n s  which a r e  now d a t e d  a n d  f a i l  t o  conform t o  p r e s e n t  day  
p s y c h i a t r i c  c o n c e p t i o n s .  The t e s t  o v e r - v a l u e s  t h e  i n t e l l e c t u a l  f a c t o r  

4 .  1 0  C l a r k  a n d  F i n .  200  ( 1 8 4 3 )  
5 .  Weihofen ,  9.c G . , p .  61. 
6. I b i d .-. 
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a n d  i g n o r e s  t h e  r o l e  p layed  by t h e  emot ions  i n  p e r s o n a l i t y  d i s o r d e r s .  
Modern p s y c h i a t r y  emphas izes  t h e  impor tance  of t h e  emotiona 1 r a t h e r  
t h a n  t h e  i n t e l l e c t u a l  g e n e s i s  of crime. Moreover,  t h e  t e s t  i g n o r e s  
t h e  r o l e  of t h e  unconsc ious ,  s i n c e  i t  p r e d a t e d  t h e  work of Sigmund 
Freud by 50 y e a r s .  The concep t  of a t t e n u a t e d  r e s p o n s i b i l i t y  i s  n o t  
r e c o g n i z e d ,  and  t h e  psychopa th ic  p e r s o n a l i t y  i s  e n t i r e l y  i g n o r e d .  

3 )  The " r i g h t  and  wrong" t e s t  p r o v i d e s  a  d e f e n s e  o n l y  f o r  
t h o s e  whose m e n t a l  d i s o r d e r  a f f e c t s  t h e  c o g n i t i v e  o r  i n t e l l e c t u a l  
phase of t h e  mind and makes no a l lowance  f o r  d i s o r d e r s  c a u s i n g  d e f i c i e n c y  
o r  d e s t r u c t i o n  of w i l l  power, Thus one who h a s  no c o n t r o l  over  h i s  
i n s t i n c t i v e  u r g i n g s  and i m p u l s e s  because  of m e n t a l  d e t e r i o r a t i o n  would 
no t  be a c c o r d e d  t h e  d e f e n s e  of i n s a n i t y  because  he would be a b l e  t o  
u n d e r s t a n d  t h e  wrongness of h i s  a c t ,  a l t h o u g h  unab le  t o  r e s i s t  
per forming i t . 8 

B r i t i s h  Royal  Commission 

I n  1953 t h e  B r i t i s h  Royal  Commission on C a p i t a l  Punishment 
recommended s u b s t i t u t i n g  f o r  t h e  M'Naghten Rule  t h e  f o l l o w i n g  t e s t :  
"The j u r y  must be s a t i s f i e d  t h a t ,  a t  t h e  t ime of commit t ing  t h e  a c t ,  
t h e  a c c u s e d ,  a s  a  r e s u l t  of a d i s e a s e  of t h e  mind o r  m e n t a l  d e f i c i e n c y  
a )  d i d  n o t  know t h e  n a t u r e  a n d  q u a l i t y  of t h e  a c t  o r  b )  d i d  n o t  know 
t h a t  i t  was wrong o r  c )  was i n c a p a b l e  of p r e v e n t i n g  h imse l f  from 
committ ing i t , " 9  The e f f e c t  of t h i s ,  of c o u r s e ,  would be t o  a d d  t o  
t h e  p r e s e n t  MINaghten t e s t  t h a t  " i r r e s i s t i b l e  impul se"  t e s t ,  A 
m a j o r i t y  of t h e  Royal  Commission would have p r e f e r r e d  t o  e l i m i n a t e  t h e  
MINaghten t e s t  e n t i r e l y  a n d  s u b s t i t u t e  t h e  s i m p l e r  t e s t ,  t o  be 
de te rmined  by t h e  j u r y ,  "Whether a t  t h e  t i m e  of t h e  a c t  t h e  a c c u s e d  
was s u f f e r i n g  from a  d i s e a s e  of t h e  mind o r  m e n t a l  d e f i c i g n c y  t o  
such  a  d e g r e e  t h a t  he ought  n o t  t o  be h e l d  r e s p o n s i b l e . "  

I r r e s i s t i b l e  Impulse  

The MINaghten t e s t  i s  s t i l l  u s e d  i n  England and Canada. I n  
t h e  Uni t ed  S t a t e s  t h e  MINaghten formula  i s  t h e  s o l e  t e s t  of c r i m i n a l  
r e s p o n s i b i l i t y  i n  most s t a t e s  and i n  n e a r l y  a l l .  of t h e  o t h e r s  i t  i s  
t h e  main t e s t  b u t  i s  supplemented  by .  t h e  " i r r e s i s t i b l e  impul se"  t e s t .  
Co lo rado  i s  one of t h e  m i n o r i t y  of s t a t e s  r e c o g n i z i n g  b o t h  t e s t s .  The 
l e a d i n g  Colo rado  c a s e ,  Ryan v-. P e o p l e ,  60 Colo .  425 ,  153 Pac .  756,  
( 1 9 1 6 ) ,  e s t a b l i s h e d  t h e  d u a l  s t a n d a r d  s t i l l  f o l l o w e d  i n  t h i s  s t a t e .  
The language  of t h e  Ryan c a s e  h a s  been a d o p t e d  i n  s t a t u t o r y  form 
t o g e t h e r  w i t h  a l e g i s l a t i v e  mandate t h a t  t h i s  form be used  i n  i n s t r u c t i n g  
t h e  j u r y  i n  any  c a s e  where i n s a n i t y  i s  c l a imed  a s  a d e f e n s e .  

8. I b i d .  , p .  66 .  
9. I b i d .  , p .  67 .  
1 C .  Ibid. 



C o l o r a d o  S t a t u t e s  

C o l o r a d o  l aw  p r o v i d e s ,  "The a p p l i c a b l e  t e s t  of i n s a n i t y  i n  
such  c a s e s  s h a l l  be ,  a n d  t h e  j u r y  s h a l l  be s o  i n s t r u c t e d :  a p e r s o n  who 
i s  s o  d i s e a s e d  i n  t h e  mind a t  t h e  t i m e  of t h e  a c t  a s  t o  b e  i n c a p a b l e  
of d i s t i n g u i s h i n g  r i g h t  f rom wrong w i t h  r e s p e c t  t o  t h a t  a c t ,  o r  b e i n g  
a b l e  s o  t o  d i s t i n g u i s h ,  h a s  s u f f e r e d  such  a n  impa i rmen t  of mind by 
d i s e a s e  a s  t o  d e s t r o y  t h e  w i l l  power a n d  r e n d e r  him i n c a p a b l e  of 
c h o o s i n g  t h e  r i g h t  a n d  r e f r a i n i n g  f rom d o i n g  t h e  wrong, '  i s  n o t  a c c o u n t -  
a b l e ;  a n d  t h i s  i s  t r u e  howsoever  s u c h  i n s a n i t y  may be m a n i f e s t e d ,  
whe the r  by i r r e s i s t i b l e  i m p u l s e  o r  o t h e r w i s e .  But  c a r e  s h o u l d  be  
t a k e n  n o t  t o  c o n f u s e  such  m e n t a l  d i s e a s e  w i t h  m o r a l  o b l i q u i t y ,  m e n t a l  
d e p r a v i t y ,  o r  p a s s i o n  growing  o u t  of a n g e r ,  r e v e n g e ,  h a t r e d  o r  o t h e r  
m o t i v e s ,  a n d  k i n d r e d  e v i l  c o n s i d e r a t i o n s ,  f o r  when t h e  a c t  i s  nduced 
by  a n y  of t h e s e  c a u s e s  t h e  p e r s o n  i s  a c c o u n t a b l e  t o  t h e  law. 11 l! 

Durham R u l e  

I n  1954 t h e  U n i t e d  S t a t e s  C o u r t  of A p p e a l s  f o r  t h e  D i s t r i c t  
of Columbia ,  which u n t i l  t h a t  d a t e  had  a d h e r e d  t o  a  c o m b i n a t i o n  
MINaghten - i r r e s i s t i b l e  i m p u l s e  t e s t  of i n s a n i t y  s i m i l a r  t o  t h a t  
now u s e d  i n  C o l o r a d o ,  d e c i d e d  t o  s i m p l i f y  t h e  l e g a l  t e s t  of i n s a n i t y  
s o  t h a t  t h e  t r i e r  of f a c t  would be  f r e e  t o  c o n s i d e r  a l l  o e r t i n e n t  
t e s t i m o n y  f rom r e l e v a n t  s c i e n t i f i c  d i q c i p l i n e s .  The c o u k t  c r i t i c i z e d  
t h e  r i g h t  a n d  wrong t e s t  a s  f o l l o w s :  

The f u n d a m e n t a l  o b j e c t i o n  t o  t h e  r i g h t - w r o n g  
t e s t ,  however ,  i s  n o t  t h a t  c r i m i n a l  i r r e s p o n s i b i l i t y  
i s  made t o  r e s t  upon a n  i n a d e q u a t e ,  i n v a l i d  o r  
i n d e t e r m i n a b l e  symptom o r  m a n i f e s t a t i o n ,  b u t  t h a t  
i t  i s  made t o  r e s t  upon any p a r t i c u l a r  sympton. 
I n  a t t e m p t i n g  t o  d e f i n e  i n s a n i t y  i n  t e r m s  of a 
symptom, t h e  c o u r t s  have  assumed a n  i m p o s s i b l e  
r o l e ,  n o t  m e r e l y  one f o r  which t h e y  have no 
s p e c i a 1 competence ,  A s  t h e  Roya 1 Commission 
e m p h a s i z e s ,  i t  i s  d a n g e r o u s  t o  a b s t r a c t  p a r t i c u l a r  
m e n t a l  f a c u l t i e s ,  a n d  t o  l a y  i t  down t h a t  u n l e s s  
t h e s e  p a r t i c u l a r  f a c u l t i e s  a r e  d e s t r o y e d  o r  g r a v e l y  
i m p a i r e d ,  a n  a c c u s e d  p e r s o n ,  w h a t e v e r  t h e  n a t u r e  of 
h i s  m e n t a l  d i s e a s e ,  mus t  be  h e l d  t o  be c r i m i n a l l y  
r e s p o n s i b l e  .... I n  t h i s  f i e l d  of l aw a s  i n  o t h e r s ,  
t h e  f a c t  f i n d e r  s h o u l d  be f r e e  t o  c o n s i d e r  a l l  
i n f o r m a t i o n  advanced  by r e l e v a n t  s c i e n t i f i c  d i s c i p l i n e s .  

Moreover ,  t h e  same c o u r t  c r i t i c i z e d  t h e  ' I I r r e s i s t i b l e  Impulse"  
t e s t  a s  c a r r y i n g  " t h e  m i s l e a d i n g  i m p l i c a t i o n  t h a t  ' d i s e a s e d  m e n t a l  
c o n d i t i o n s 1  p roduce  o n l y  udden ,  momentary o r  s p o n t a n e o u s  i n c l i n a t i o n s  
t o  commit u n l a w f u l  a c t s . ' I f 3  The c o u r t  i l l u s t r a t e d  i t s  p o i n t  t h a t  a 
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d i s e a s e d  m e n t a l  c o n d i t i o n  may b r i n g  a b o u t  o r  c a u s e  c r i m i n a l  a c t i o n  
which i s  r e c o g n i z e d  a s  wrong a n d  y e t  i s  n o t  t h e  r e s u l t  of t h e  sudden  
i m p u l s e ,  by q u o t i n g  from t h e  f i n d i n g s  of t h e  Roya l  Commission: " I n  
many c a s e s .  . . t h i s  i s  n o t  t r u e  a t  a l l ,  The s u f f e r e r  
f o r  example )  e x p e r i e n c e s  a  change  of mood which a l t e r s  t h e  whole of h i s  
e x i s t e n c e .  He may b e l i e v e ,  f o r  i n s t a n c e ,  t h a t  a f u t u r e  of such  
d e g r a d a t i o n  a n d  m i s e r y  a w a i t s  b o t h  him a n d  h i s  f a m i l y  t h a t  d e a t h  f o r  
a l l  i s  a l e s s  d r e a d f u l  a l t e r n a t i v e .  Even t h e  t h o u g h t  t h a t  t h e  a c t s  he 
c o n t e m p l a t e s  a r e  murder  a n d  s u i c i d e  p a l e s  i n t o  i n s i g n i f i c a n c e  i n  
c o n t r a s t  w i t h  what he  o t h e r w i s e  e x p e c t s .  The c r i m i n a l  a c t ,  i n  s u c h  
c i r c u m s t a n c e s ,  may be t h e  r e v e r s e  of i m p u l s i v e .  I t  may be c o o l l y  a n d  
c a r e f u l l y  p r e p a r e d ;  y e t  i t  i s  s t i l l  t h e  a c t  of a madman, T h i s  i s  
m e r e l y  a n  i l l u s t r a t i o n ;  s i m i l a r  s t a t e s  of mind a r e  l i k e l y  t o  l i e  
b e h i n d  t h e  c r i m i n a l  a c t  when m u r d e r s  a r e  commit ted  by p e r s o n s  who 
s u f f e r  from s c h i z o p h r e n i a  o r  p a r a n o i d  p s y c h o s e s  due t o  d i s e a s e  of t h e  
b r a i n . "  

Summar iz ing ,  t h e  C o u r t  of Appea l s  f o r  t h e  D i s t r i c t  of Columbia 
d e c l a r e d :  "We f i n d  t h a t  a s  a n  e x c l u s i v e  c r i t e r i o n  t h e  r i g h t - w r o n g  t e s t  
i s  i n a d e q u a t e  i n  t h a t  a )  i t  d o e s  n o t  t a k e  s u f f i c i e n t  a c c o u n t  of p s y c h i c  
r e a l i t i e s  a n d  s c i e n t i f i c  knowledge,  a n d  b )  i t  i s  b a s e d  upon one symptom 
a n d  s o  c a n n o t  be  a p p l i e d  i n  a l l  c i r c u m s t a n c e s .  We f i n d  t h a t  t h e  
" i r r e s i s t i b l e  i m p u l s e "  t e s t  i s  a l s o  i n a d e q u a t e  i n  t h a t  i t  g i v e s  no 
r e c o g n i t i o n  t o  m e n t a l  i l l n e s s  c h a r a c t e r i z e d  by b r o o d i n g  a n d  r e f l e c t i o n  
a n d  s o  r e l e g a t e s  a c t s  c a u s e d  by s u c h  i l l n e s s  t o  t h e  a p p l i c a t i o n  of t h e  
i n a d e q u a t e  r i  ht-wrong t e s t .  We c o n c l u d e  t h a t  a b r o a d e r  t e s t  s h o u l d  
be a d o p t e d .  II 12 

The c o u r t  t h e n  d e c l a r e d  a  new t e s t  of c r i m i n a l  i n s a n i t y  f o r  
t h e  D i s t r i c t  of Columbia :  " I t  i s  s i m p l y  t h a t  a n  a c c u s e d  i s  n o t  
c r i m i n a l l y  r e s p o n s i b l e  i f  h i s  u n l a w f u l  a c t  i s  t h e  p r o d u c t  of m e n t a l  
d i s e a s e  o r  m e n t a l  d e f e c t , "  F u r t h e r  e l u c i d a t i n g  t h e  t e r m i n o l o g y  of 
t h i s  t e s t ,  t h e  c o u r t  d e c l a r e d :  "We u s e  ' d i s e a s e '  i n  t h e  s e n s e  of a 
c o n d i t i o n  which i s  c a p a b l e  of e i t h e r  improv ing  o r  d e t e r i o r a t i n g .  We 
u s e  ' d e f e c t '  i n  t h e  s e n s e  of a c o n d i t i o n  which i s  n o t  c o n s i d e r e d  
c a p a b l e  of e i t h e r  improv ing  o r  d e t e r i o r a t i n g  a n d  which may be  e i t h e r  
c o n g e n i t a l ,  o r  t h e  r e s u l t  of i n j u r y ,  o r  t h e  r e s i d u a l  e f f e c t  of a 
p h y s i c a l  o r  m e n t a l  d i s e a s e .  15 

Wi thou t  p u r p o r t i n g  t o  f o r m u l a t e  a n  i n s t r u c t i o n  a p p r o p r i a t e  
o r  b i n d i n g  i n  a l l  c a s e s ,  t h e  c o u r t  s t a t e d  t h a t  a n y  i n s t r u c t i o n  unde r  
t h e  new t e s t  s h o u l d  i n  some way convey  t o  t h e  j u r y  t h e  s e n s e  a n d  
s u b s t a n c e  of t h e  f o l l o w i n g :  " I f  you t h e  j u r y  b e l i e v e  beyond a 
r e a s o n a b l e  d o u b t  t h a t  t h e  a c c u s e d  was n o t  s u f f e r i n g  from a  d i s e a s e d  
o r  d e f e c t i v e  m e n t a l  c o n d i t i o n  a t  t h e  t i m e  t h a t  he  commit ted  t h e  
c r i m i n a l  a c t  c h a r g e d ,  you may f i n d  him g u i l t y .  I f  you b e l i e v e  he was 
s u f f e r i n g  from a  d i s e a s e d  o r  d e f e c t i v e  m e n t a l  c o n d i t i o n  when he 
commit ted  t h e  a c t  b u t  b e l i e v e  beyond a r e a s o n a b l e  d o u b t  t h a t  t h e  a c t  
was n o t  t h e  p r o d u c t  of s u c h  m e n t a l  a b n o r m a l i t y ,  you may f i n d  him g u i l t y .  
U n l e s s  you b e l i e v e  beyond a r e a s o n a b l e  d o u b t ,  e i t h e r  t h a t  he was n o t  

14 .  I b i d . ,  p. 874. 
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s u f f e r i n g  from a  d i s e a s e d  o r  d e f e c t i v e  m e n t a l  c o n d i t i o n ,  o r  t h a t  t h e  
a c t  was n o t  t h e  p r o d u c t  of s u c h  a b n o r m a l i t y ,  you mus t  f i n d  t h e  accused 
n o t  q u i l t y  by r e a s o n  of i n s a n i t y ,  Thus ,  y o u r  t a s k  would n o t  be  
comple t ed  upon f i n d i n g ,  i f  you d i d  f i n d ,  t h a t  t h e  a c c u s e d  s u f f e r e d  
from a  m e n t a l  d i s e a s e  o r  d e f e c t .  He would s t i l l  be r e s p o n s i b l e  f o r  
h i s  u n l a w f u l  a c t  i f  t h e r e  was no c a u s a l  c o n n e c t i o n  between s u c h  m e n t a l  
a b n o r m a l i t y  a n d  t h e  a c t .  T h e s e  q u e s t i o n s  must  be d e t e r m i n e d  by you 
from t h e  f a c t s  which  you f i n d  t o  be  f a i r l y  d e d u c i b l e  f rom t h e  t e s t i m o n y  
a n d  t h e  e v i d e n c e  i n  t h i s  ca se .1116  

New Hampshire a n d  Maine 

The t e s t  l a i d  down by t h e  Durham c a s e  i s  s t r i k i n g l y  s i m i l a r  
t o  t h e  t e s t  which h a s  been  i n  e f f e c t  f o r  o v e r  8 0  y e a r s  i n  New Hampshire  
a n d  which was e s t a b l i s h e d  i n  s t a t e  i. p i k e ,  49 N . H .  399 ( 1 8 7 0 ) .  t h e  
same b a s i c  t e s t  h a s  been  a d o p t e d  by s t a t u t e  i n  Maine.  

C r i t i c i s m  of Durham R u l e  

I n  a  r e c e n t  a r t i c l e ,  a p r o f e s s o r  of p s y c h i a t r y  s e v e r e l y  
c r i t i c i z e d  t h e  Durham r u l e ,  He p o i n t e d  o u t  t h a t  t h e  MVNaghten r u l e  
r e q u i r e s  t h a t  t h e  j u r y  be  t o l d  t h a t  a man i s  t o  b e  presumed s a n e  u n t i l  
t h e  c o n t r a r y ,  i . e . ,  h i s  i n s a n i t y ,  h a s  been  p roved  t o  t h e i r  s a t i s f a c t i o n .  
" T h i s  i s  a d o c t r i n e  of r e s p o n s i b i l i t y  a n d  one which  p l a c e s  t h e  bu rden  
upon tQfid e f e n d a n t  t o  e s t a b l i s h  a d e f e n s e ,  n o t  t h e  c o u r t  t o  p rove  him 
s a n e . 

Doc to r  S c h e r  added :  "To my mind t h e  Durham r u l e  c o n t a i n s  
s e v e r a l  q u e s t i o n a b l e  a s p e c t s ,  some of which have  been  d i s c u s s e d  
e l s e w h e r e .  The a m b i g u i t y  of t h e  terms " p r o d u c t " ,  "men ta l  d i s e a s e  ", 
a n d  " m e n t a l  d e f e c t "  h a s  been  r emarked  upon. One a r e a  which  h a s  p e r h a p s  
n o t  r e c e i v e d  s u f f i c i e n t  a t t e n t i o n  i s ,  I b e l i e v e ,  t h e  n e g a t i v e  a p p r o a c h  
i n  t h e  c h a r g e  t o  t h e  j u r y ,  which i n s t e a d  of a s k i n g  them t o  p a s s  on 
whe the r  t h e  d e f e n d a n t  h a s  a d e q u a t e l y  d e m o n s t r a t e d  h i s  d e f e n s e  of 
i n s a n i t y ,  r e v e r s e s  t h i s  s i t u a t i o n .  The j u r y  i s  g i v e n  t h e  b u r d e n  of 
d e t e r m i n i n g  ' t h e  a c t  was n o t  t h e  p r o d u c t  o f .  . . m e n t a l  a b n o r m a l i t y  . .. 
beyond a  r e a s o n a b l e  d o u b t 7  T h i s  r e v e r s a l  of t h e  r o l e s  whereby t h e  
bu rden  i s  th rown  t o  t h e  j u r y  t o  a c c e p t  t h e  p l e a ,  p l a c e s  t h e  j u r y  i n  a  
v e r y  d i f f i c u l t  p o s i t i o n  i n d e e d .  I t  i s  d i f f i c u l t  enough f o r  t h e  
p s y c h i a t r i s t  a s  e x p e r t  t o  make s u c h  a  d e t e r m i n a t i o n  a n d  u n d o u b t e d l y  
i m p o s s i b l e  f o r  t h e  j u r y  t o  do  s o .  N e i t h e r  p s y c h i a t r i s t s  n o r  j u r o r s  
c a n  be  mind r e a d e r s  o r  a n t e g n o s t i c i a n s .  F u r t h e r m o r e ,  much a s  I would 
n o t  wish  t o  s t a t e  i t ,  I t h i n k  t h a t  we mus t  f a c e  t h e  f a c t  t h a t  t h e r e  
a r e  p s y c h i a t r i s t s ,  l i k e  many a n o t h e r  i n  o u r  s o c i e t y ,  who s e e  t h e i r  
t e s t i m o n y  a s  some th ing  t o  m e r c h a n d i s e ,  r a t h e r  t h a n  s o m e t h i n g  t o  be  
expended  o n l y  w i t h  t h e  g r e a t e s t  of c a u t i o n  a n d  c e n s u r e . " l 8  

D o c t o r  S c h e r  a p p e a r s  t o  s u g g e s t  t h a t  t h e  i n s a n i t y  i s s u e  be 

t r i e d  by a p a n e l  of m e d i c a l  e x p e r t s  r a t h e r  t h a n  by a  j u r y .  T h i s  

s u g g e s t i o n  i n v o l v e s  t h e  s e r i o u s  q u e s t i o n  of w h e t h e r  t h e  r i g h t  of t r i a l  
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by j u r y  would be d e n i e d .  Under D o c t o r  S c h e r l s  p r o p o s a l ,  a p e r s o n  who 
s u c c e s s f u l l y  p l e a d e d  i n s a n i t y  would b e  s e n t e n c e d  t o  t r e a t m e n t  f o r  a n  
u n d e t e r m i n e d  p e r i o d  u n t i l  h i s  r e c o v e r y  c o u l d  be  c e r t i f i e d  by a competen t  
b o a r d  of q u a l i f i e d  p s y c h i a t r i s t s .  1 9  T h i s  would of c o u r s e  r a i s e  a 
q u e s t i o n  w h e t h e r  one c o u l d  be  @ I s e n t e n c e d N  a f t e r  h a v i n g  been  f o u n d  
-n o t  g u i l t y  by r e a s o n  of i n s a n i t y .  D o c t o r  S c h e r  would o b v i a t e  t h i s  
problem by h o l d i n g  t h e  i n s a n e  d e f e n d a n t  l e g a l l y  r e s p o n s i b l e  b u t  m e r e l y  
s u b s t i t u t i n g  p s y c h i a t r i c  t r e a t m e n t  f o r  i m p r i s o n m e n t .  ( s e r i o u s  
c o n s t i t u t i o n a l  p rob l ems  a r e  o b v i o u s . )  

Model P e n a l  Code 

I n  1955  t h e  Amer ican  Law I n s t i t u t e  p u b l i s h e d  a  t e n t a t i v e  
d r a f t  of t h e  p r o p o s e d  p r o v i s i o n s  of t h e  Model P e n a l  Code r e l a t i n g  t o  
t h e  t e s t  f o r  m e n t a l  d i s e a s e  o r  d e f e c t  which  would e x c l u d e  r e s p o n s i b i l i t y  
f o r  c r ime:20  

1) A p e r s o n  i s  n o t  r e s p o n s i b l e  f o r  c r i m i n a l  
c o n d u c t  i f  a t  t h e  time of s u c h  c o n d u c t  a s  a  
r e s u l t  of m e n t a l  d i s e a s e  o r  d e f e c t  h e  l a c k s  
s u b s t a n t i a l  c a p a c t i y  e i t h e r  t o  a p p r e c i a t e  t h e  
c r i m i n a l i t y  of h i s  c o n d u c t  o r  t o  conform h i s  
c o n d u c t  t o  t h e  r e q u i r e m e n t s  of law.  

2 )  The terms ' m e n t a l  d i s e a s e  o r  d e f e c t 1  do n o t  
i n c l u d e  a n  a b n o r m a l i t y  m a n i f e s t e d  o n l y  by r e p e a t e d  
c r i m i n a l  o r  o t h e r w i s e  a n t i - s o c i a l  c o n d u c t .  

The Model P e n a l  Code t e s t  ( i n  t h e  f i r s t  p a r a g r a p h  a t  l e a s t )  
f o l l o w s  c l o s e l y  t h e  Durham t e s t .  The words  l t s u b s t a n t i a l  c a p a c i t y "  
a r e  i n t e n d e d  t o  p r o v i d e  a c e r t a i n  amount of l e eway  f o r  a p s y c h i a t r i s t  
c a l l e d  upon t o  t e s t i f y .  T h u s ,  i t  would n o t  b e  n e c e s s a r y  f o r  a  
p s y c h i a t r i s t  t o  f i n d  t h a t  a d e f e n d a n t  c l a i m i n g  i n s a n i t y  was ,  a t  t h e  
t i m e  of t h e  a c t ,  e n t i r e l y  i n c a p a c i t a t e d  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  
of h i s  c o n d u c t  o r  conform t h a t  c o n d u c t  t o  l aw.  

The p o r t i o n  of t h e  t e s t  c o n c e r n i n g  c a p a c i t y ' t o  a p p r e c i a t e  

t h e  c r i m i n a l i t y  of h i s  c o n d u c t  d e a l s ,  a s  d o e s  t h e  " r i g h t  a n d  wrong" 

t e s t ,  w i t h  t h e  c o g n i t i v e  a s p e c t  of m e n t a l  i l l n e s s .  The p o r t i o n  

p e r t a i n i n g  t o  c a p a c i t y  t o  "conform h i s  conduc t I1  t o  t h e  r e q u i r e m e n t s  

of l aw  d e a l s  w i t h  t h e  l ' v o l i t i o n a l l l  a s p e c t  of m e n t a l  i l l n e s s .  The 

p h r a s e  " i r r e s i s t i b l e  i m p u l s e "  i s  n o t  u s e d ,  f o r  i t  t e n d s  t o  i m p l y  t h a t  

t h e r e  mus t  be  s u d d e n n e s s  o r  s p o n t a n e i t y  i n  t h e  u r g i n g  t o  commit t h e  

c r i m i n a l  a c t  a n d  t e n d s  t o  e l i m i n a t e  v e r y  common c a s e s  accompan ied  by 

b r o o d i n g  o r  r e f l e c t i o n  where  t h e  d e f e n d a n t  i s ,  n e v e r t h e l e s s ,  n o t  a  

f r e e  a g e n t .  
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T h i s  t e s t  r e a l l y  amounts  t o  a  s i m p l i f i c a t i o n  a n d  m o d e r n i z a t i o n  
of t h e  p r e s e n t  combina t ion  of  # # r i g h t  a n d  wrong8@ a n d  " i r r e s i s t i b l e  
impulse ' '  t e s t s .  The d r a f t s m e n  i n i e n d e d  t h a t ,  - i n  a p p l y i n g  t h e  
" V o l i t i o n a l "  a s p e c t  of t h e  t e s t ,  t h e  f a c t  f i n d e r  mus t  make a d i s t i n c t i o n  
be tween  i n c a p a c i t y  t o  conform o n e ' s  conduc t  t o  l e g a l  s t a n d a r d s  a n d  mere 
i n d i s p o s i t i o n  t o  do s o .  O b v i o u s l y  i t  i s  n o t  i n t e n d e d  t h a t  t h e  l a t t e r  
be excused .  

P s y c h o p a t h i c  P e r s o n a l i t y .  P a r a g r a p h  2 )  of t h e  Model Pena 1 
Code ' s  t e s t  i s  d e s i g n e d  t o  e x c l u d e  from t h e  c o n c e p t  of " m e n t a l  d i s e a s e  
o r  d e f e c t "  t h e  c a s e s  commonly known a s  " p s y c h o p a t h i c  p e r s o n a l i t y t 1  o r  
" s o c i o p a t h i c  p e r s o n a l i t y . "  T h i s  f o l l o w s  t h e  recommendat ion of t h e  
B r i t i s h  Roya l  Commission on C a p i t a l  Punishment  i n  i t s  1953 r e p o r t  
which n o t e d  t h a t  p sychopa thy  " i s  a s t a t i s t i c a l  a b n o r m a l i t y ;  t h a t  i s  t o  
s a y ,  t h e  p s y c h o p a t h  d i f f e r s  f rom a  normal  p e r s o n  o n l y  q u a n t i t a t i v e l y  
o r  i n  d e g r e e ,  n o t  q u a l i t a t i v e l y ;  a n d  t h e  d i a g n o s i s  of p s y c h o p a t h i c  
p e r s o n a l i t y  d o e s  n o t  c a r r y  w i t h  i t  a n y  e x p l a n a t i o n  of t h e  c a u s e s  of 
t h e  a b n o r m a l i t y . "  

T h e r e  i s  c o n s i d e r a b l e  d i s p u t e  among American p s y c h i a t r i s t s  
on t h e  q u e s t i o n  whe the r  o r  n o t  p s y c h o p a t h y  s h o u l d  be  c o n s i d e r e d  a  
m e n t a l  d i s e a s e .  Some l e a d i n g  p s y c h i a t r i s t s  have  s t r o n g l y  c r i t i c i z e d  
p a r a g r a p h  2 )  a s  making i t  p o s s i b l e  f o r  t h e  w e a l t y  p s y c h o p a t h  t o  r e l y  
on t h e  d e f e n s e  of i n s a n i t y  b u t  r e n d e r i n g  t h e  d e f e n s e  i n a c c e s s i b l e  t o  
t h e  p s y c h o p a t h  w i t h o u t  s u f f i c i e n t  f u n d s  t o  o b t a i n  p r i v a t e  p s y c h i a t r i c  
e x a m i n a t i o n .  T h i s  c r i t i c i s m  i s  b a s e d  on t h e  o p i n i o n  t h a t  i t  i s  
p o s s i b l e  t o  f i n d  t h r o u g h  p s y c h i a t r i c  t e s t i n g  a n d  e x a m i n a t i o n  some 
m e n t a l  d i s e a s e  o r  d e f e c t  i n  n e a r l y  e v e r y  p s y c h o p a t h i c  p e r s o n a l i t y ,  i n  
a d d i t i o n  t o  t h e  mere  a b n o r m a l i t y  m a n i f e s t e d  o n l y  by r e p e a t e d  c r i m i n a l  
c o n d u c t .  

P a r a g r a p h  2 )  h a s  b e e n  a d o p t e d  by s t a t u t e  i n  Maine a s  a  
m o d i f i c a t i o n  of t h e  s t a t u t o r y  Durham r u l e  i n  e f f e c t  t h e r e .  I n  a d d i t i o n ,  
t h e  Maine s t a t u t e  e x c l u d e s  d r u g  a d d i c t i  a n d  a l c o h o l i s m  from t h e  
d e f i n i t i o n  of m e n t a l  d i s e a s e  o r  d e f e c t .  A l l  of t h e  p s y c h i a t r i s t s  
who p a r t i c i  i n  d r a f t i n g  t h e  Model  P e n a l  Code p r o v i s i o n  r e p u d i a t e d  
p a r a g r a p h  2 The c r i t i c i s m s  of t h i s  p a r a g r a p h  have  b e e n  summarized 
a s  f o l l o w s :  

Then why n o t  do  what t h e  American Law I n s t i t u t e  
recommends. . .  a n d  e x c l u d e  t h e  s o c i o p a t h  an$ h i s  
i l k  f rom t h e  b e n e f i t s  of m e n t a l  i r r e s p o n s i b i l i t y ?  
The answer  i s  t h a t  s u c h  s p e c i a l  r e s t r i c t i v e  
c l a u s e s  a imed  a t  e x c l u d i n g  c e r t a i n  s p e c i f i e d  
c a t e g o r i e s  of i n d i v i d u a 1s from e x c u l p a t i o n  
s i m p l y  do  n o t  make a n y  p s y c h i a t r i c  s e n s e .  They 
a r e  a s  a r b i t r a r y  a n d  c a p r i c i o u s  a s  e x c l u d i n g  
d e f e n d a n t s  w i t h  r e d  h a i r  o r  b l u e  e y e s  o r  Negro 
b l o o d  from t h e  b e n e f i t s  of t h e  l aw  of  c r i m i n a l  
r e s p o n s i b i l i t y .  They d e f i n e  by l e g i s l a t i v e  f i a t  

21. Maine R e v i s e d  S t a t u t e s  Annot-ated,  C h a p t e r  49 §3P4 ( 1 9 6 1  Supp..).  
22.  m n d ,  " i - romTINaght ' en  t o  L u r r e n s  a n d  Beyond, " 57 California 
-Law Review, 1 8 9  (  ~ 1 9 6 2 ) .a ~ 
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what i s  a n d  what i s  n o t  a  p s y c h i a t r i c  c o n d i t i o n .  
F u r t h e r ,  t h e y  g r o s s l y  d i s c r i m i n a t e  a g a i n s t  t h e  
d e f e n d a n t  who i s  poo r .  I n  p r a c t i c a l l y  a n y  c a s e  
where  t h e  crime i t s e l f ,  o r  a l c o h o l i s m  o r  d r u g  
a d d i c t i o n  i s  s u p p o s e d l y  t n t :  o n l y  e v i d e n c e  of 

m e n t a l  d i s e a s e ,  a  s k i l l e d ,  compe ten t  a n d  i n t e r e s t e d  
p s y c h i a t r i s t  who s p e n d s  s u f f i c i e n t  time c o u l d  
d i s c o v e r  o t h e r  m a n i f e s t a t i o n s  of m e n t a l  abnorm- 
a l i t y  s u f f i c i e n t  t o  e x c u l p a t e  u n d e r  t h e  A . L . I .  o r  
Maine ru les .  But  t h e  r o u t i n e  c a s e ,  s u p e r f l u o u s l y  
examined  by c o u r t  a p p o i n t e d  p s y c h i a t r i s t s  d e v o t i n g  
a w h o l l y  i n a d e q u a t e  time t o  t h e  s t u d y  of t h e  
d e f e n d a n t ,  would se ldom end  i n  a c q u i t t a l .  I t  
c o s t s  a  good d e a l  of money f o r  a  d e f e n d a n t  t o  
engage  p s y c h i a t r i c  e x p e r t s  t o  make a  f u l l  s t u d y  
of h i s  c a s e .  The d e f e n d a n t s  who have  s u c h  money 

would have  no d i f f i c u l t y  i n  d e m o n s t r a t i n g  t o  
t h e  t r i e r  of f a c t  t h a t  t h e i r  b e h a v i o r  was n o t  t h e  
o n l y  t h i n g  t h a t  t r o u b l e d  them. I n  a l l  l i k e l i h o o d ,  
d e f e n d a n t s  w i t h o u t  s u c h  f u n d s  would be r o u t i n e l y  
p a s s e d  by a s  " s a n e .  Thus a  t y p e  of economic 
d i s c r i m i n a t i o n ,  which i s  bad  enough u n d e r  o u r  
p r e s e n t  r u l e  of M'Naghten would become much worse .  

C u r r e n s  C a s e  

On May 1, 1961 ,  t h e  U n i t e d  S t a t e s  C o u r t  of A p p e a l s  f o r  t h e  
T h i r d  C i r c u i t  l a i d  down a  new t e s t  of i n s a n i t y  i n  t h e  c a s e  of U n i t e d  
S t a t e s  1. C u r r e n s ,  290  F. 2d 7 5 1  ( 3 d  C i r .  1 9 6 1 ) .  C u r r e n s  h a d  been  
c o n v i c t e d  of  v i o l a t i n g  t h e  Dyer A c t  by i n t e r s t a t e  t r a n s p o r t a t i o n  of a 
s t o l e n  a u t o m o b i l e .  He had  p l e a d e d  " n o t  g u i l t y "  a n d  a l s o  " n o t  g u i l t y  
because  of i n s a n i t y . "  A t  t h e  t r i a l ,  t he -  p s y c h i a t r i s t  who had  examined 
him on b e h a l f  of t h e  government  d e s c r i b e d  C u r r e n s  a s  a  " s o c i o p a t h i c  
p e r s o n a l i t y  p o s s e s s i n g  a n  e m o t i o n a l  i n s t a b i l i t y  r e a c t i o n  b u t  t h a t  h e  
knew t h e  d i f f e r e n c e  be tween  r i g h t  a n d  wrong b u t  would n o t  a d h e r e  t o  
t h e  r i g h t . "  Doc to r  Bowers ,  t h e  p s y c h i a t r i s t  , e x a m i n i n g  would n o t  s a y  t h a t  
C u r r e n s  was s u b j e c t  t o  i r r e s i s t i b l e  i m p u l s e s  which  c a u s e d  h i s  c r i m i n a l  
b e h a v i o r  b u t  s t a t e d  r a t h e r  t h a t  h e  r e a c t e d  w i t h o u t  due r e g a r d  f o r  
c o n s e q u e n c e s  a n d  t h a t  h i s  i l l e g a l  a n d  a n t i s o c i a l  c o n d u c t  was r e p e t i t i v e  
a n d  a n  o u t g r o w t h  of h i s  t y p e  of p e r s o n a l i t y .  D o c t o r  Bowers t e s t i f i e d  
t h a t  i t  was h i s  o p i n i o n  t h a t  C u r r e n s '  t h e f t  of t h e  c a r ,  . . . was t h e  
r e s u l t  of C u r r e n s '  s o c i o p a t h i c  p e r s o n a l i t y  a n d  t h a t  a p e r s o n  w i t h  s u c h  
a p e r s o n a l i t y  c a n n o t  be  c o n s i d e r e d  t o  be  'a  m e n t a l l y  h e a l t h y  p e r s o n ' .  
When a s k e d  i f  t h e  ' s o c i o p a t h i c  c o n d i t i o n '  was i t s e l f  a  m e n t a l  d i s e a s e ,  
Doc to r  Bowers r e p l i e d ,  "We c o n s i d e r  i t  u n d e r  t h e  c l a s s i f i c a t i o n  of 
m e n t a l  i l l n e s s  b u t  we do  n o t  c o n s i d e r  them ( ~ e r s o n s  p o s s e s s i n g  psycho-  
p a t h i c  p e r s o n a l i t i e s )  i n  t h e  l e g a l  s e n s e  ' i n s a n e '  . 2 3  

23.  U n i t e d  S t a t e s  -v .  C u r r e n s  , 290 F .  2d 7 5 1  ( 3 r d  C i r .  1 9 6 1 ) .  
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The d e f e n d a n t ' s  a t t o r n e y  a s k e d  t h e  c o u r t  t o  c h a r g e  t h e  j u r y  
u s i n g  t h e  t e s t  of i n s a n i t y  a p p r o v e d  i n  t h e  Durham c a s e .  The t r i a l  
c o u r t ,  however ,  r e f u s e d  t h i s  r e q u e s t  a n d  c h a r g e d  t h e  j u r y  a c c o r d i n g  
t o  t h e  MtNaghten t e s t  a n d  t h e  i r r e s i s t i b l e  i m p u l s e "  r u l e .  The j u r y  
f o u n d  t h e  d e f e n d a n t  g u i l t y .  

I n s a n i t y  Defense  f o r  P s y c h o p a t h s .  C h i e f  J u d g e  B i g g s  of t h e  
T h i r d  C i r c u i t  f a c e d  t h e  q u e s t i o n  w h e t h e r  t h e  d e f e n s e  of i n s a n i t y  s h o u l d  
i n  a l l  c a s e s  be  made u n a v a i l a b l e  t o  t h e  p s y c h o p a t h  o r  s o c i o p a t h .  A f t e r  
r e v i e w i n g  t h e  p s y c h i a t r i c  l i t e r a t u r e  a n d  n o t i n g  t h e  c o n f l i c t  of o p i n i o n  
among p s y c h i a t r i s t s  w h e t h e r  o r  n o t  a p s y c h o p a t h  c a n  be  c o n s i d e r e d  a  
v i c t i m  of m e n t a l  i l l n e s s ,  t h e  c o u r t  n o t e d  t h a t  t h e  c h i e f  o b j e c t i o n  t o  
i n c l u d i n g  p s y c h o p a t h s  among t h o s e  e n t i t l e d  t o  r a i s e  t h e  d e f e n s e  of 
i n s a n i t y  a s sumes  a  p a r t i c u l a r  d e f i n i t i o n  of p s y c h o p a t h y :  " t h e  t e r m  
p s y c h o p a t h  comprehends a p e r s o n  who i s  a h a b i t u a l  c r i m i n a l  b u t  whose 
mind i s  f u n c t i o n i n g  normal ly .1 '  The c o u r t  c o n t i n u e d ,  " P e r h a p s  some 
laymen a n d ,  i n d e e d  some p s y c h i a t r i s t s ,  do  d e f i n e  t h e  t e r m  t h a t  b r o a d l y ;  
a n d  i n s o f a r  a s  t h e  t e r m  p s y c h o p a t h y  d o e s  m e r e l y  i n d i c a t e  a  p a t t e r n  of 
r e c u r r e n t  c r i m i n a l  b e h a v i o r  we would c e r t a i n l y  a g r e e  t h a t  i t  d o e s  n o t  
d e s c r i b e  a d i s o r d e r  which  c a n  be  c o n s i d e r e d  i n s a n i t y  f o r  p u r p o s e s  of a 
d e f e n s e  t o  a  c r i m i n a l  a c t i o n .  B u t ,  we a r e  aware  of t h e  f a c t  t h a t  
p s y c h o p a t h y ,  o r  s o c i o p a t h y ,  i s  a t e rm  which  means d i f f e r e n t  t h i n g s  t o  
e x p e r t s  i n  t h e  f i e l d s  of p s y c h i a t r y  a n d  psycho logy .  I n d e e d ,  a c o n f u s i n g  
w e a l t h  of l i t e r a t u r e  h a s  grown a b o u t  t h e  t e r m  c a u s i n g  some a u t h o r i t i e s  
t o  g i v e  up i t s  u s e  i n  d i smay ,  l a b e l i n g  i t  a " w a s t e  b a s k e t  c a t e g o r y . " 2 4  

The c o u r t  c o n c l u d e d ,  however ,  t h a t  t h e r e  were  " two v e r y  
p e r s u a s i v e  r e a s o n s  why t h i s  c o u r t  s h o u l d  n o t  h o l d  e v i d e n c e  of p sychopa thy  

a s  i n s u f f i c i e n t ,  a s  a  m a t t e r  o f  l a w ,  t o  p u t  s a n i t y  o r  m e n t a l  i l l n e s s  
i n  i s s u e .  F i r s t ,  i t  i s  c l e a r  t h a t  a s  t h e  m a j o r i t y  of e x p e r t s  u s e  t h e  
t e r m ,  a p s y c h o p a t h  i s  c l e a r l y  d i s t i n g u i s h a b l e  f rom one who m e r e l y  
d e m o n s t r a t e s  r e c u r r e n t  c r i m i n a l  b e h a v i o r .  "25  

C h i e f  J u d g e  B i g g s  n o t e d  t h a t  a  l e a d i n g  a u t h o r i t y ,  D o c t o r  
Win f r ed  O v e r h o l s e r ,  s u p e r i n t e n d e n t  of S a i n t  E l i z a b e t h ' s  H o s p i t a l  i n  
t h e  D i s t r i c t  of  Co lumbia ,  a n d  h i s  s t a f f ,  h a v e  t a k e n  t h e  u n e q u i v o c a l  
p o s i t i o n  t h a t  s o c i o p a t h y  i s  a m e n t a l  d i s e a s e .  Moreove r ,  C h i e f  J u d g e  
B i g g s  n o t e d ,  i n  1952  t h e  Amer ican  P s y c h i a t r i c  A s s o c i a t i o n  a l t e r e d  i t s  
n o m e n c l a t u r e  t o  remove s o c i o p a t h i c  p e r s o n a l i t y  d i s t u r b a n c e  a n d  psycho-  
pa t h i c  p e r s o n a l i t y  d i s t u r b a n c e  f  rom a n o n - d i s e a s e d  c a t e g o r y  a n d  p l a c e  
them i n  a  c a t e g o r y  of " m e n t a l  d i s o r d e r s N . 2 6  

C h i e f  J u d g e  B i g g s  a l s o  r e l i e d  h e a v i l y  on D o c t o r  Hervey 
C l e c k l e y ' s  d e f i n i t i o n  of p s y c h o p a t h i c  o r  s o c i o p a t h i c  p e r s o n a l i t y .  
C l e c k l e y  r u l e s  o u t  t h o s e  c a s e s  i n  which  s o c i a l  s t a n d a r d s  a r e  r e j e c t e d  
o n l y  i n  r e s p e c t  t o  some one p a r t i c u l a r  k i n d  of b e h a v i o r :  f o r  example ,  
a l c o h o l i s m  o r  d e v i a n t  s e x u a l  b e h a v i o r  i n  a p e r s o n  o t h e r w i s e  a d a p t e d  t o  
s o c i a l  demands.  He a l s o  r u l e s  o u t  t h o s e  c a s e s  i n  which d e l i n q u e n c y  
and  c r i m e  have  b e e n  a d o p t e d  a s  a  p o s i t i v e  way of l i f e  - i.n which  t h e  
p e r s o n  i s  a n  enemy of s o c i e t y  b u t  i s  c a p a b l e  of b e i n g  a l o y a l  a n d  
s t a b l e  member of a  d e l i n q u e n t  gang .  T h e r e  r e m a i n s  a g r o u p  c h a r a c t e r i z e d  
by a d i f f u s e  a n d  c h r o n i c  i n c a p a c i t y  f o r  p e r s i s t e n t ,  o r d e r e d  l i v i n g  of 
a n y  k i n d .  T h e s e  a r e ,  i n  C l e c k l e y ' s  p o i n t  of v i e w ,  t h e  t r u e  p s y c h o p a t h i c  

24.  I h i d .  , p .  7 6 1  2 n d  762 .  
25.  m. 
26. I b i d .  
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p e r s o n a l i t i e s .  They need  n o t  be d i a g n o s e d  n e g a t i v e l y ,  by e x c l u s i o n  
of o t h e r  p o s s i b i l i t i e s ,  They c o n s t i t u t e  a t r ue  c l i n i c a l  e n t i t y  w i t h  
a c h a r a c t e r i s t i c  p a t t e r n  of s y m p t o m s , ~ ~  

From h i s  r e v i e w  of t h e  m e d i c a l  a u t h o r i t i e s  J u d g e  B i g g s  
c o n c l u d e d  t h a t  i n  many c a s e s  t h e  t e r m  " p s y c h o p a t h "  i s  a p p l i e d  by m e d i c a l  
e x p e r t s  t o  p e r s o n s  who a r e  v e r y  ill i n d e e d .  T h u s ,  he a s s e r t e d ,  " i t  
would n o t  be  p r o p e r  f o r  t h i s  c o u r t  i n  t h i s  c a s e  t o  d e p r i v e  a l a r g e  
h e t e r o g e n e o u s  g r o u p  of o f f e n d e r s  of t h e  d e f e n s e  of i n s a n i t y  by h o l d i n g  
b l i n d l y  a n d  i n d i s c r i m i n a t e l y  t h a t  a p e r s o n  d e s c r i b e d  a s  p s y c h o p a t h i c  
i s  a l w a y s  c r i m i n a l l y  r e s p o n s i b l e .  " 2 8  

The T h i r d  C i r c u i t l s  s e c o n d  r e a s o n  f o r  r e f u s i n g  t o  h o l d  t h a t  
p s y c h o p a t h s  a r e  s a n e  a s  a  m a t t e r  of  l aw  i s  t h a t  t h e  t e r m  i t s e l f  i s  t o o  
i n d e f i n i t e .  R a t h e r  t h e  c o u r t  f e l t ,  " i n  e a c h  i n d i v i d u a l  c a s e  a l l  t h e  
p e r t i n e n t  symptoms of t h e  a c c u s e d  s h o u l d  be  p u t  b e f o r e  t h e  c o u r t  a n d  
j u r y  a n d  t h e  a c c u s e d l s  c r i m i n a l  r e s p o n s i b i l i t y  s h o u l d  be  d e v e l o p e d  
f rom t h e  t o t a l i t y  of h i s  symptoms. A c o u r t  of l a w  i s  n o t  a n  a p p r o p r i a t e  
forum f o r  a  d e b a t e  a s  t o  t h e  meaning  of a b s t r a c t  p s y c h i a t r i c  c l a s s i f i -  
c a t i o n s .  The c r i m i n a l  l aw i s  n o t  c o n c e r n e d  w i t h  s u c h  c l a s s i f i c a t i o n s  
b u t  w i t h  t h e  f u n d a m e n t a l  i s s u e  of c r i m i n a l  r e s p o n s i b i l i t y .  T e s t i m o n y  
a n d  a r g u m e n t s  s h o u l d  r e l a t e  p r i m a r i l y  t o  t h e  s u b j e c t  of  t h e  c r i m i n a l  
r e s p o n s i b i l i t y  of t h e  a c c u s e d  a n d  s p e c i a l i z e d  t e r m i n o l o g y  s h o u l d  be  
u s e d  o n l y  where  i t  i s  h e l p f u l  i n  d e t e r m i n i n g  w h e t h e r  a p a r t i c u l a r  
d e f e n d a n t  c o u l d  be  h e l d  t o  t h e  s t a n d a r d s  of t h e  c r i m i n a l  law.1129 
N o t i n g  t h a t  t h e  C o u r t  of A p p e a l s  f o r  t h e  D i s t r i c t  of  Columbia C i r c u i t  
h a s  a p p l i e d  t h e  Durham t e s t  t o  a l l  t y p e s  of m e n t a l  i l l n e s s ,  i n c l u d i n g  
p s y c h o p a t h y  o r  s o c i o p a t h y ,  t h e  c o u r t  h e l d  t h a t  t h e  q u e s t i o n  w h e t h e r  a 
p a r t i c u l a r  s o c i o p a t h  i s  i n s a n e  w i t h i n  t h e  meaning  of t h e  l aw  i s  a 
q u e s t i o n  of u l t i m a t e  f a c t  f o r  t h e  j u r y .  I n  t h e  i n s t a n t  c a s e ,  t h e  c o u r t  
c o n c l u d e d  t h a t  t h e r e  was s u f f i c i e n t  e v i d e n c e  on which  a  r e a s o n a b l e  
j u r y  m i g h t  f i n d  t h a t  C u r r e n s  d i d  n o t  p o s s e s s  t h e  r e q u i s i t e  g u i l t y  mind 
when h e  commi t t ed  t h e  a l l e g e d  c r i m e .  

C r i t i c i s m  of  M'Naghten R u l e .  N e x t ,  a d d r e s s i n g  a t t e n t i o n  t o  
t h e  q u e s t i o i l  of  t h e  p r o p e r  t e s t  of i n s a n i t y  i n  a c r i m i n a l  c a s e .  t h e  c o u r t  
t r a c e d  t h e  h i s t o r y  of  t h e  M'Naghten r u l e  and  c o n c l u d e d  t h a t  it was 
a c t u a l l y  o v e r  3 7 5  y e a r s  o l d ,  h a v i n g  f i r s t  been  p u b l i s h e d  " i n  a y e a r  i n  
which  b e l i e f  i n  w i t c h c r a f t  and  demonology e v e n  among w e l l  e d u c a t e d  men 
was w i d e s p r e a d .  "3O Summar i z ing ,  t h e  c o u r t  c o n c l u d e d  t h a t  t h e  MtNaghten 
i s  a l s o  unworkable  f o r  many r e a s o n s ,  among them t h e  f o l l o w i n g :  
One who v i o l a t e s  a c r i m i n a l  l aw  w i l l  be h e l d  r e s p o n s i b l e  e v e n  i n  
i n s t a n c e s  where  he may b e l i e v e  h i s  a c t  t o  be m o r a l l y  r i g h t .  F o r  
e x a m p l e ,  one who i s  s a n e  a s  t o  most  m a t t e r s  b u t  s u f f e r s  u n d e r  a  d e l u s i o n  
a s  t o  a p a r t i c u l a r  m a t t e r  m i g h t  w e l l  be f o u n d  s a n e  u n d e r  t h e  r i g h t  and  
wrong t e s t  of  M'Naghten.  Our i n s t i t u t i o n s  f o r  t h e  m e n t a l l y  i ll  t o d a y  
c o n t a i n  many p a t i e n t s  who a r e  f u l l y  c o g n i z a n t  of  t h e  d i f f e r e n c e  
be tween  r i g h t  and wrong. 

27. 	 I b i d .  
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29. 	 I b i d . ,  p .  763 .  
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t h e  b a s i c  a i m s ,  p u r p o s e s  a n d  a s s u m p t i o n s  of t h e  c r i m i n a l  
C r i m i n a l  l a w  i s  b a s e d  on t h e  a s s u m p t i o n  t h a t  a p e r s o n  h a s  t h e  c a p a c i t y  
t o  c o n t r o l  h i s  b e h a v i o r  a n d  choose  h i s  own course  of c o n d u c t .  Thus ,  
Judge  B i g g s  s a i d ,  Itwhere t h e r e  e x i s t s  a r e a s o n a b l e  doub t  w h e t h e r  a 
d e f e n d a n t  p o s s e s s e d  c a p a c i t y  of c h o i c e  a n d  c o n t r o l  t h e r e  i s  a r e a s o n a b l e  
d o u b t  whe the r  he  p o s s e s s e d  t h e  n e c e s s a r y  g u i l t y  mind t o  j u s t i f y  c o n v i c t i o n .  
An a d e q u a t e  t e s t  of i n s a n i t y  s h o u l d  make c l e a r  t o  t h e  j u r y  t h a t  t h e  f a c t  
t h a t  a d e f e n d a n t  was s u f f e r i n g  f rom a  m e n t a l  d i s e a s e  i s  n o t  d e t e r m i n a t i v e  
of h i s  c r i m i n a l  r e s p o n s i b i l i t y  i n  a n d  of i t s e l f ,  b u t  i s  s i g n i f i c a n t  
o n l y  i n  s o  f a r  a s  i t  i n d i c a t e s  t h e  e x t e n t  t o  which  he  l a c k e d  normal  
powers of c o n t r o l  a n d  c h o i c e  when t h e  a l l e g e d l y  c r i m i n a l  c o n d u c t  was 
commit ted .  I n  o t h e r  words t h e  t e s t  mus t  p r o v i d e  t h e  j u r y  w i t h  a  v e r b a l  
t o o l  by which i t  c a n  r e l a t e  t h e  d e f e n d a n t ' s  m e n t a l  d i s e a s e  t o  h i s  t o t a l  
p e r s o n a l i t y  a n d  b  means of which  i t  c a n  r e n d e r  a n  u l t i m a t e  s o c i a l  a n d  
mora 1 judgment .  "37 

The c o u r t  f o u n d  t h e  Durham f o r m u l a  f a i l e d  t o  mee t  t h e s e  
r e q u i r e m e n t s .  Under t h e  Durham t e s t ,  t h e  p r o s e c u t i o n  h a s  t h e  b u r d e n  
of p r o v i n g  t h a t  t h e  a c t  commi t t ed  was n o t  t h e  p r o d u c t  of a m e n t a l  
d i s e a s e  o r  d e f e c t .  "The t e s t  s t resses ,  t o  t h e  c o m p l e t e  e x c l u s i o n  of 
a l l  o t h e r  c o n s i d e r a t i o n s ,  a p o s s i b l e  c a u s a l  c o n n e c t i o n  be tween  t h e  
m e n t a l  d i s e a s e  w i t h  which  t h e  d e f e n d a n t  i s  a f f l i c t e d  a n d  t h e  a c t  which 
h e  commit ted .  When c o n s i d e r i n g  t h i s  t e s t  i t  i s  n a t u r a l  t o  t h i n k  of 
t h e  m e n t a l  d i s e a s e  a s  a  d i s t i n c t  v i t a l  f o r c e  i n  t h e  d e f e n d a n t ' s  mind. 
p r o d u c i n g  some a c t s  b u t  n o t  o t h e r s .  I n  s o  f a r  a s  i t  h a s  t h i s  e f f e c t ,  
t h e  t e s t  i s ,  i n  much t h e  same way a s  t h e  MINaghten r u l e ,  s u b j e c t  t o  
t h e  c r i t i c i s m  t h a t  i t  wrong ly  a s sumes  t h a t  t h e  mind c a n  be  b r o k e n  u p  
i n t o  compar tmen t s ,  one p a r t  s a n e  a n d  t h e  o t h e r  p a r t  i n s a n e .  Moreover ,  
t h e  t e s t ,  l i m i t e d  a s  i t  i s  t o  a s u p p o s e d  c a u s a l  c o n n e c t i o n  be tween  
m e n t a l  d i s e a s e s  a n d  c r i m i n a l  a c t s  o m i t s  t h e  mos t  i m p o r t a n t  s t e p  i n  
d e c i d i n g  t h e  i s s u e  of c r i m i n a l  r e s p o n s i b i l i t y ,  namely t h a t  of d e t e r m i n i n g  
t h e  t o t a l  m e n t a l  c o n d i t i o n  of t h e  d e f e n d a n t  a t  t h e  t i m e  he  commit ted  t h e  
a c t ,  a n d  p r o v i d i n g  t h e  j u r y  w i t h  a s t a n d a r d  by means of which  a n  u l t i m a t e  
s o c i a l  a n d  m o r a l  judgment  c a n  be r e n d e r e d . 1 ' 3 8  

The f o l l o w i n g  f o r m u l a  was t h e n  a d o p t e d  a s  t h e  t e s t  f o r  i n s a n i t y  
i n  t h e  T h i r d  C i r c u i t :  "The j u r y  mus t  be  s a t i s f i e d  t h a t  a t  t h e  t i m e  of 
c o m m i t t i n g  t h e  p r o h i b i t e d  a c t  t h e  d e f e n d a n t ,  a s  a  r e s u l t  of m e n t a l  
d i s e a s e  o r  d e f e c t ,  l a c k e d  s u b s t a n t i a l  c a p a c i t y  t o  conform h i s  c o n d u c t  
t o  t h e  r e q u i r e m e n t s  of t h e  l aw  which  he  i s  a l l e g e d  t o  h a v e  v i o l a t e d . " 3 9  

T h i s  t e s t  bo r rows  h e a v i l y  f rom t h e  f i r s t  p a r a g r a p h  of t h e  
Model P e n a l  Code t e s t .  However,  t h e  c o u r t  d e l e t e d  t h e  p h r a s e  " t o  
a p p r e c i a t e  t h e  c r i m i n a l i t y  of h i s  c o n d u c t . "  A f o o t n o t e  t o  t h e  o p i n i o n  
e x p l a i n s  t h e  c o u r t ' s  f e e l i n g  t h a t  t h i s  d e l e t e d  p h r a s e  would  " o v e r -  
emphas i ze  t h e  c o g n i t i v e  e l e m e n t  i n  c r i m i n a l  r e s p o n s i b i l i t y  a n d  t h u s  
d i s t r a c t  t h e  u r y  f rom t h e  c r u c i a l  i s s u e s  w h i l e  b e i n q  l i t t l e  more t h a n  
s u r p l u s a g e .  "46 Moreover ,  t h e  c o u r t  e x p r e s s e d  i t s  f u l l  a g r e e m e n t  w i t h  t h e  

-
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Model P e n a l  Code  t e s t ' s  s e c o n d  p a r a g r a p h ,  e x c l u d i n g  f r o m  t h e  d e f i n i t i o n  
o f  " m e n t a l  d i s e a s e  o r  d e f e c t "  a b n o r m a l t i e  s m a n i f e s t e d  o n l y  b y  r e p e a t e d  
c r i m i n a l  o r  o t h e r w i s e  a n t i - , s o c i a l  c o n d u c t .  

To  a s s i s t  t r i a l  c o u r t s ,  t h e  o p i n i o n  f o r m u l a t e d  t h e  f o l l o w i n g  
j u r y  c h a r g e  w h i c h  w o u l d  h a v e  b e e n  a c c e p t a b l e  i n  t h e  C u r r e n s  c a s e : 4 1  

I f  you  t h e  j u r y  b e l i e v e  b e y o n d  a r e a s o n a b l e  d o u b t  
t h a t  t h e  d e f e n d a n t ,  C u r r e n s ,  was  n o t  s u f f e r i n g  
f r o m  a  d i s e a s e  o f  t h e  m i n d  a t  t h e  t ime h e  c o m m i t t e d  
t h e  c r i m i n a l  a c t  c h a r g e d ,  y o u  may f i n d  h im g u i l t y .  
I f  you b e l i e v e  t h a t  he was  s u f f e r i n g  f r o m  a d i s e a s e  
o f  t h e  m i n d  b u t  b e l i e v e d  b e y o n d  a r e a s o n a b l e  d o u b t  
t h a t  a t  t h e  t i m e  t h a t  h e  c o m m i t t e d  t h e  c r i m i n a l  
c o n d u c t  w i t h  w h i c h  h e  i s  c h a r g e d  h e  p o s s e s s e d  
s u b s t a n t i a l  c a p a c i t y  t o  c o n f o r m  h i s  c o n d u c t  t o  t h e  
r e q u i r e m e n t s  o f  t h e  l a w  w h i c h  h e  i s  a l l e g e d  t o  h a v e  
v i o l a t e d  you  may f i n d  him g u i l t y .  U n l e s s  you  
b e l i e v e  b e y o n d  a  r e a s o n a b l e  d o u b t  t h a t  C u r r e n s  
was  n o t  s u f f e r i n g  f r o m  a d i s e a s e  o f  t h e  m i n d  o r  
t h a t  d e s p i t e  t h a t  d i s e a s e  h e  p o s s e s s e d  s u b s t a n t i a l  
c a p a c i t y  t o  c o n f o r m  h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  
o f  t h e  l a w  w h i c h  h e  i s  a l l e g e d  t o  h a v e  v i o l a t e d ,  
you  m u s t  f i n d  h im n o t  q u i l t y  b y  r e a s o n  o f  i n s a n i t y .  
T h u s ,  y o u r  t a s k  w o u l d  n o t  b e  c o m p l e t e d  u p o n  f i n d i n g ,  
i f  you  d i d  f i n d ,  t h a t  t h e  a c c u s e d  s u f f e r e d  f r o m  
a d i s e a s e  o f  t h e  m i n d .  H e  w o u l d  s t i l l  b e  r e s p o n s i b l e  
f o r  h i s  u n l a w f u l  a c t  i f  you  f o u n d  b e y o n d  a r e a s o n a b l e  
d o u b t  t h a t  a t  t h e  t ime h e  c o m m i t t e d  t h e  a c t ,  t h e  
d i s e a s e  h a d  n o t  s o  w e a k e n e d  h i s  c a p a c i t y  t o  c o n f o r m  
h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  o f  t h e  l a w  w h i c h  h e  
i s  a l l e g e d  t o  h a v e  v i o l a t e d  t h a t  h e  l a c k e d  s u b s t a n t i a l  
c a p a c i t y  t o  c o n f o r m  h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  
o f  t h a t  l aw.  T h e s e  q u e s t i o n s  m u s t  b e  d e t e r m i n e d  by 
you  f r o m  t h e  f a c t s  w h i c h  you  f i n d  t o  b e  f a i r l y  
d e d u c i b l e  f r o m  t h e  e v i d e n c e  i n  t h i s  c a s e .  

C r i t i q u e  of  C u r r e n s  T e s t  

D r .  B e r n a r d  L .  Diamond,  a C a l i f o r n i a  p s y c h i a t r i s t ,  h a s  
r e c e n t l y  p u b l i s h e d  a c r i t i q u e  o f  t h e  C u r r e n s  f o r m u l a .  D o c t o r  Diamond 
a s s e r t s  t h a t  b o t h  t h e  Durham r u l e  a n d  t h e  C u r r e n s  r u l e  a r e  f a r  s u p e r i o r  
t o  t h e  M I N a q h t e n  a n d  " i r r e s i s t i b l e  i m p u l s e "  t e s t s .  F u r t h e r m o r e  h e  
s t a t e s .* 4 2  

C u r r e n s  i s  s u p e r i o r  t o  Durham, i f  f o r  n o  o t h e r  
r e a s o n ,  t h a n  b e c a u s e  i t  o m i t s  t h e  t r o u b l e s o m e  
' p r o d u c t '  c l a u s e  o f  b o t h  t h e  Durham a n d  t h e  New 
H a m p s h i r e  r u l e s .  C r i m i n a l  b e h a v i o r  i s  n o t  t h e  
" p r ~ d u c t ~ ~m e n t a l  d i s e a s e  i n  t h e  c a u s eof s t r i c t  
a n d  e f f e c t  r e l a t i o n s h i p  t h a t  t h e  l a w  w o u l d  l i k e  

-- ___-_--.---
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4 2 .  Diamond,  o p .  c i t . , p p .  189-191. 



T h e r e  i s  no r e a s o n  why t h e  l a w  s h o u l d  be  wedded t o  t h e  s t a t e  
of p s y c h o l o g i c a l  knowledge i n  1843 ,  T h e s e  r u l e s  c a n n o t  "be r a t i o n a l l y  
j u s t i f i e d  e x c e p t  by a  p r o c e s s  of i n t e r p r e t a t i o n  which  d i s t o r t s  a n d  
o f t e n  p r a c t i c a l l y  n u l l i f i e s  them. . , ." J u d g e  B i g g s  t h e n  q u o t e d  
f rom M r .  J u s t i c e  F r a n k f u r t e r ' s  t e s t i m o n y  b e f o r e  t h e  B r i t i s h  R o y a l  
Commission,  "The M'Naghten r u l e s  a r e  i n  l a r g e  m e a s u r e s  shams. T h a t  
i s  a s t r o n g  word ,  b u t  I t h i n k  t h a t  t h e  M'Naghten r u l e s  a r e  v e r y  d i f f i c u l t  
f o r  c o n s c i e n t i o u s  p e o p l e  a n d  n o t  d i f f i c u l t  enough f o r  p e o p l e  who s a y ,  
'We'll j u s t  j u g g l e  t hemt  ,"31 

J u d g e  B i g g s  t h e n  a s k e d :  "How, c o n c e i v a b l y ,  c a n  t h e  c r i m i n a l  
r e s p o n s i b i l i t y  of a m e n t a l l y  ill d e f e n d a n t  be  e t e r m i n e d  by t h e  answer  
t o  a  s i n g l e  q u e s t i o n  p l a c e d  on a  m o r a l  b a s i q ? "  g2 He c o n c l u d e d  t h a t  a l l  
t h a t  t h e  M'Naghten r u l e s  a c c o m p l i s h  i s  t o  p u t  t h e  t e s t i f y i n g  p s y c h i a t r i s t  
i n  a  v e r b a l  s t r a i g h t  j a c k e t . 3 3  

F u r t h e r m o r e ,  t h e  c o u r t  v o i c e d  t h e  c r i t i c i s m  t h a t  t h e  " r i g h t -
wrong" t e s t  p l a c e s  t h e  p s y c h i a t r i s t  i n  a  p o s i t i o n  where  h e  mus t  s t a t e  
a  m o r a l  judgment  a n d  c a n n o t  a v o i d  u s u r p i n g ,  t o  some e x t e n t  a t  l e a s t ,  t h e  
f u n c t i o n  of t h e  j u r y .  The c o u r t  n o t e d  t h a t  many European  n a t i o n s  have  
a d o p t e d  l e g a l  r u l e s  r e l a t i n g  t o  c r i m i n a l  r e s p o n s i b i l i t y  of o f f e n d e r s  
s u f f e r i n g  f rom m e n t a l  d i s o r d e r  o r  w e a k n e s s e s  wh ich  b e a r  no r e l a t i o n  t o  
t h e  " r i g h t  a n d  wrong" t e s t .  The a d m i n i s t r a t i o n  of c r i m i n a l  j u s t i c e  i n  
t h o s e  c o u n t r i e s  h a s  n o t  s u f f e r e d  by t h e s e  improvemen t s .  F i n a l l y ,  t h e  
c o u r t  c o n c l u d e d  t h a t  t h e  M'Naghten r u l e s  a r e  n o t  o n l y  u n f a i r  t o  t h e  
d e f e n d a n t  b u t  a r e  d a n g e r o u s  t o  s o c i e t y ,  b e c a u s e  i n s t e a d  of r e s u l t i n g  
i n  t h e  i s o l a t i o n  a n d  t r e a t m e n t  of t h o s e  who a r e  d a n g e r o u s l y  m e n t a l l y  
i ll u n t i l  s u c h  t i m e  a s  i t  i s  s a f e  f o r  s o c i e t y  t o  r e l e a s e  them,  t h e  
p r e s e n t  r u l e s  r e s u l t  i n  i m p r i s o n m e n t  of t h e s e  p e r s o n s  f o r  d e f i n i t e  
p e r i o d s  a f t e r  wh ich  t h e y  a r e  r e l e a s e d  a n d  f r e q u e n t l y  commit c r i m i n a l  
c o n d u c t  i n  t h e  v e r y  community where  t h e y  h a v e  b e e n  th rown  b a c k  " u n t r e a t e d ,  
a n d  u n c u r e d .  "34 

F o r m u l a t i o n  of Modern T e s t .  The C u r r e n s  o p i n i o n  n e x t  d e a l t  
w i t h  t h e  prob lem of f o r m u l a t i n g  a modern t e s t  of c r i m i n a l  i n s a n i t y  f o r  
j u r y  t r i a l s ,  F i r s t ,  s a i d  t h e  c o u r t ,  a n  e f f e c t i v e  t e s t  mus t  make i t  
p o s s i b l e  f o r  t h e  e x p e r t s  t o  p r e s e n t  t h e  e n t i r e  p i c t u r e  of t h e  d e f e n d a n t ,  
i n c l u d i n g  a l l  of  h i s  syrnp tomato logy ,  b e f o r e  t h e  c o u r t  a n d  t o  a l l o w  a  
f u l l  e x p l a n a t i o n ,  "The way m u s t  b e  c l e a r e d  i n  a n y  c a s e ,  i n  which  t h e  
m e n t a l  c o n d i t i o n  of t h e  d e f e n d a n t  i s  a t  i s s u e ,  f o r  t h e  p s y c h i a t r i s t  t o  
e x p l a i n  t h e  c o n d i t i o n  of t h e  d e f e n d a n t  t o  t h e  j u r y  i n  u n d e r s t a n d a b l e  
t e rms . "35  S e c o n d ,  a n  a d e q u a t e  t e s t  mus t  p r o v i d e  t h e  j u r y  w i t h  a 
s t a n d a r d  o r  f o r m u l a  by means of wh ich  i t  c a n  t r a n s l a t e  t h e  m e n t a l  
c o n d i t i o n  d e s c r i b e d  by t h e  p s y c h i a t r i s t  i n t o  a n  a n s w e r  t o  t h e  u l t i m a t e  
q u e s t i o n  of w h e t h e r  t h e  d e f e n d a n t  p o s s e s s e d  t h e  n e c e s s a r y  g u i l t y  mind t o  
commit t h e  c r i m e  c h a r g e d .  The t e s t  mus t  make i t  p o s s i b l e  " t o  v e r b a l i z e  
t h e  r e l a t i o n s h i p  be tween  m e n t a l  d i s e a s e  a n d  t h e  c o n c e p t  of ' g u i l t y  mind '  
i n  a  way which  w i l l  be b o t h  m e a n i n g f u l  t o  a  j u r y  c h a r g e d  w i t h  t h e  d u t y  
of  d e t e r m i n i n g  t h e  i s s u e  of  c r i m i n a l  r e s p o n s i b i l i t y  a n d  c o n s i s t e n t  w i t h  

- 7 ,  -

32 .  I b i d .  , p .  767. 
33. --I b i d ,  
34 .  I b i d ,  
35. E = . , p .- 7 7 2  



t o  b e l i e v e .  The v a s t  m a j o r i t y  of m e n t a l  i l l n e s s e s  
r e s u l t  i n  no c r i m i n a l  b e h a v i o r  of a n y  k ind .  B u t  
c e r t a i n  p s y c h o l o g i c a l  a b n o r m a l i t i e s  i n  c e r t a i n  
i n d i v i d u a l s  s o  a f f e c ' t  t h e  m o t i v a t i o n a l ,  i d e a t i o n a l ,  
a n d  v o l i t i o n a  1 p s y c h o l o g y  of t h o s e  i n d i v i d u a  1s 
t h a t ,  unde r  s p e c i a l  e n v i r o n m e n t a l  c i r c u m s t a n c e s ,  
a g g r e s s i v e ,  d e s t r u c t i v e ,  o r  immoral  a n t i - s o c i a l  
b e h a v i o r  o c c u r s .  I n  mos t  of t h e s e  i n s t a n c e s  t h e  
p s y c h i a t r i s t  c a n  s a y  w i t h  p r o b a b i l i t y ,  b u t  n e v e r  
w i t h  c e r t a i n t y ,  t h a t  i f  i t  were  n o t  f o r  t h e  m e n t a l  
i l l n e s s ,  t h e  o v e r t  a c t  would n o t  h a v e  o c c u r r e d .  

The e s s e n t i a l  p h r a s e  of C u r r e n s ,  ' l a c k e d  s u b s t a n t i a l  
c a p a c i t y  t o  c o n f o r m , '  s h o u l d ,  I t h i n k ,  be much 
s i m p l e r  f o r  b o t h  t h e  p s y c h i a t r i c  e x p e r t  a n d  t h e  l a y  
j u r o r  t o  ponder  o v e r .  F u r t h e r ,  i t  p r o v i d e s  a n  
o p p o r t u n i t y  f o r  t h e  e x p e r t  t o  d e s c r i b e  a n y  a s p e c t  
of t h e  d e f e n d a n t ' s  p s y c h o l o g y  t h a t  he  t h i n k s  may 
have  some r e l e v a n c y  t o  h i s  c a p a c i t y  t o  con fo rm,  
w h e t h e r  i t  i s  a l a c k  of knowledge of t h e  w r o n g f u l -
n e s s  of h i s  a c t ,  o r  of i t s  n a t u r e  a n d  q u a l i t y ,  a s  
r e q u i r e d  unde r  MtNaghten  o r  w h e t h e r  i t  i s  t h e  
d e f e c t  of v o l i t i o n a l  c o n t r o l  s p e c i f i e d  by t h e  
i r r e s i s t i b l e  i m p u l s e  t e s t ,  o r  t h e  l l p r o d u c t l l  
r e l a  t i o n s h i p  of Durham. 

C u r r e n s  i s  t h u s  more i n c l u s i v e  t h a n  a n y  o t h e r  
p r e v i o u s  r u l e  of r e s p o n s i b i l i t y .  T h i s  w i l l  make 
C u r r e n s  more a p p e a l i n g  t o  t h o s e  who b e l i e v e  t h e  

, e x i s t e n c e  of m e n t a l  i l l n e s s  of a n y  k i n d  s h o u l d  be  
g i v e n  t h e  f u l l e s t  p o s s i b l e  c o n s i d e r a t i o n  i n  a 
c r i m i n a l  t r i a l .  But  f o r  a l l  t h o s e  who b e l i e v e  
t h a t  m e n t a l  i l l n e s s  a n d  what  t h e y  r e g a r d  a s  t h e  
f a n t a s i e s  of p s y c h i a t r i s t s  a n d  h u m a n i s t  r e f o r m e r s  
a l r e a d y  r e c e i v e  more a t t e n t i o n  t h a n  what  t h e y  
d e s e r v e  i n  o u r  c o u r t s  of l aw ,  C u r r e n s  w i l l  be a 
t h r e a t  a n d  v i g o r o u s  o p p o s i t i o n  i s  t o  be  e x p e c t e d .  

The U n i t e d  S t a t e s  C o u r t  of A p p e a l s  f o r  t h e  E i g h t h  C i r c u i t  
r e c e n t l y  e x p r e s s e d  i t s  v i e w s  on t h e  v a r i o u s  p r o p o s e d  l e g a l  t e s t s  of 
i n s a n i t y  a s  f 0 l l o w s : ~ 3  

I t  i s  s u f f i c i e n t  t o  s a y  h e r e  t h a t - i f  t h e  i s s u e  
were  now b e f o r e  u s  f i o m p r i s i n g  t h i s  p a r t i c u l a r  
p a n e l  of t h e  ~ i g h t h - C i r c u i t 7 ,  which  i t  i s  n o t ,  
we would h e s i t a t e  t o  r e v e r s e  a c a s e  where  t h e  
t r i a l  c o u r t  had  employed i n s t r u c t i o n s  on i n s a n i t y  
which  t h i s  c o u r t  h a s  h e r e t o f o r e  a p p r o v e d  a n d  
h e n c e f o r t h  w e  would  be  l o a t h ,  i n d e e d ,  t o  r e v e r s e  
w h e r e ,  a s  h e r e ,  t h e  t r i a l  c o u r t  h a s  u s e d  i n s t r u c t i o n s ,  
w h e t h e r  b a s e d  t h e o r e t i c a l l y  on a MINaghten v a r i a t i o n  
o r  on t h e  t e s t  s e t  f o r t h  i n  t h e  Model P e n a l  Code . . . 
o r  on t h a t  form r e v i s e d  a s  s u g g e s t e d  by t h e  T h i r d  

43. ~ u s k yv. U n i t e d  S t a t e s ,  295  F2d 7 4 3 ,  759 ( 8 t h  C i r .  1 9 6 1 )  



C i r c u i t  i n  C u r r e n s ,  o r  w h e t h e r  couched  i n  s t i l l  
o t h e r  l a n g u a g e ,  i f  t h e  c h a r g e  a p p r o p r i a t e l y  
embraces  a n d  r e q u i r e s  p o s i t i v e  f i n d i n g s  a s  t o  
t h r e e  n e c e s s a r y  e l e m e n t s ,  namely t h e  d e f e n d a n t ' s  
c o g n i t i o n ,  h i s  v o l i t i o n ,  a n d  h i s  c a p a c i t y  t o  
c o n t r o l  h i s  b e h a v i o r .  I f  t h o s e  t h r e e  e l e m e n t s - -  
knowledge, w i l l  a n d  c h o i c e - - a r e  emphas i zed  i n  
t h e  c o u r t ' s  c h a r g e  a s  e s s e n t i a l  c o n s t i t u e n t s  of 
t h e  d e f e n d a n t ' s  l e g a l  s a n i t y ,  w e  s u s p e c t  t h a t  
t h e  e x a c t  word ing  of t h e  c h a r g e  a n d  t h e  a c t u a l  
name of t h e  t e s t  a r e  c o m p a r a t i v e l y  u n i m p o r t a n t . .  . 

C o u r t  D e c i s i o n s  a n d  T e s t s  i n  O t h e r  J u r i s d i c t i o n s  

S i n c e  t h e  C u r r e n s  d e c i s i o n ,  t h e  h i g h e s t  a p p e l l a t e  c o u r t s  of 
Maryland  a n d  P e n n s y l v a n i a  have  e x p r e s s l y  r e j e c t e d  t h e  s u g g e s t i o n  t h a t  
t h e  " r i g h t - w r o n g "  t e s t  be  abandoned  i n  t h e i r  r e s p e c t i v e  j u r i s d i c t i o n s  
i n  f a v o r  of t h e  Durham r u l e  o r  t h e  C u r r e n s  s t a n d a r d . 4 4  

New Hampshire .  S i n c e  1 8 7 0  New Hampshi re  c o u r t s  h a v e  a p p l i e d  
a s i m p l e  t e s t  r e q u i r i n g  t h e  j u r y  t o  f i n d  o n l y  w h e t h e r  o r  n o t  t h e  
d e f e n d a n t s  a t  t h e  t i m e  of t h e  a l l e g e d l y  c r i m i n a l  a c t  h a d  a  m e n t a l  
d i s e a s e ,  a n d  i f  s o  w h e t h e r  t h a t  a c t  was a p r o d u c t  of h i s  d i s e a s e .  
W i t h i n  t h a t  t e s t  a n  u n c o n t r o l l a b l e ,  insa 'ne  i m p u l s e  t o  commit t h e  a c t  
would r e n d e r  t h e  a c t  a p r o d u c t  of m e n t a l  d i s e a s e . 4 5  

Alabama. I n  1887  t h e  Alabama Supreme C o u r t  d e c l a r e d  t h a t  t h e  
" r i g h t  a n d  wrongtt  t es t  had  b e e n  r e p u d i a t e d  by modern a n d  a d v a n c e d  
a u t h o r i t i e s ,  b o t h  l e g a l  a n d  m e d i c a l .  The Alabama c o u r t  t h e n  l a i d  down 
t h e s e  i n q u i r i e s  t o  be  s u b m i t t e d  t o  t h e  j u r y : 4 6  

F i r s t .  Was t h e  d e f e n d a n t  a t  t h e  time of t h e  commiss ion  
of t h e  a l l e g e d  c r i m e ,  a s  m a t t e r  of f a c t ,  a f f l i c t e d  
w i t h  a d i s e a s e  of t h e  mind ,  s o  a s  t o  be e i t h e r  
i d i o t i c ,  o r  o t h e r w i s e  i n s a n e ?  Second .  I f  s u c h  be 
t h e  c a s e ,  d i d  he  know r i g h t  f rom wrong, a s  a p p l i e d  
t o  t h e  p a r t i c u l a r  a c t  i n  q u e s t i o n ?  I f  he  d i d  n o t  
h a v e  s u c h  knowledge,  he  i s  n o t  l e g a l l y  r e s p o n s i b l e .  
T h i r d .  I f  he  d i d  have  s u c h  knowledge,  he  may n e v e r -
t h e l e s s  b e  n o t  l e g a l l y  r e s p o n s i b l e  i f  t h e  two 
f o l l o w i n g  c o n d i t i o n s  c o n c u r :  1 )  I f ,  by r e a s o n  of 
t h e  d u r e s s  of s u c h  m e n t a l  d i s e a s e ,  he  had  s o  f a r  
l o s t  t h e  power t o  c h o o s e  be tween  t h e  r i g h t  a n d  
wrong, a n d  t o  a v o i d  d o i n g  t h e  a c t  i n  q u e s t i o n ,  a s  
t h a t  h i s  f r e e  a g e n c y  was a t  t h e  t i m e  d e s t r o y e d ;  
2 )  a n d  i f ,  a t  t h e  same t i m e ,  t h e  a l l e g e d  c r i m e  was 
s o  c o n n e c t e d  w i t h  s u c h  m e n t a l  d i s e a s e ,  i n  t h e  
r e l a t i o n  of c a u s e  a n d  e f f e c t ,  a s  t o  have  been  t h e  
p r o d u c t  of i t  s o l e l y .  

------- 
4 4 .  A r m s t e a d v .  S t a t e ,  227  Md. 73.  175 A .  2d  24 ( 1 9 6 1 ) ;  Qmmonwea l t_hy .  
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I l l i n o i s ,  The new I l l i n o i s  c r i m i n a l  code i n s a n i t y  t e s t  Asbased  on t h e  Model P e n a l  Code. The I l l i n o i s  Code s e c t i o n  f o l l o w s :  

8 6-2. I n s a n i t y .  
( a )  A p e r s o n  i s  n o t  c r i m i n a l l y  r e s p o n s i b l e  f o r  conduc t  i f  a t  

t h e  t ime  of such  c o n d u c t ,  a s  a  r e s u l t  of m e n t a l  d i s e a s e  o r  m e n t a l  
d e f e c t ,  he l a c k s  s u b s t a n t i a l  c a p a c i t y  e i t h e r  t o  a p p r e c i a t e  t h e .  c r im-  
i n a l i t y  of h i s  conduc t  o r  t o  conform h i s  conduc t  t o  t h e  r e q u i r e m e n t s  
of law. 

( b )  The t e r m s  " m e n t a l  d i s e a s e  o r  m e n t a l  d e f e c t 1 !  do n o t  i n c l u d e  
a n  a b n o r m a l i t y  m a n i f e s t e d  o n l y  by r e p e a t e d  c r i m i n a l  o r  o t h e r w i s e  a n t i -  
s o c i a l  conduc t .  

Vermont. I n  1957 Vermont a d o p t e d  a  new t e s t  of i n s a n i t y  a s  
f o l l o w s  :48-- 

5 4801. T e s t  of i n s a n i t y  i n  c r i m i n a l  c a s e s .  The t e s t  when 
used  a s  a  d e f e n s e  ix c r i m i n a l  c a s e s  s h a l l  be a s  f o l l o w s :  

( 1 )  A p e r s o n  i s  n o t  r e s p o n s i b l e  f o r  c r i m i n a l  conduc t  i f  a t  
t h e  t i m e  of such  conduc t  a s  a  r e s u l t  of m e n t a l  d i s e a s e  o r  d e f e c t  he  
l a c k s  a d e q u a t e  c a p a c i t y  e i t h e r  t o  a p p r e c i a t e  t h e  c r i m i n a l i t y  of h i s  
conduc t  o r  t o  conform h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  of law. 

( 2 )  The t e r m s  " m e n t a l  d i s e a s e  o r  d e f e c t "  do  n o t  i n c l u d e  a n  , 

a b n o r m a l i t y  m a n i f e s t e d ,  o n l y  by r e p e a t e d  c r i m i n a l  o r  o t h e r w i s e  a n t i -  
s o c i a l  conduc t .  The t e r m s  " m e n t a l  d i s e a s e  o r  d e f e c t "  s h a l l  i n c l u d e  
c o n g e n i t a l  a n d  t r a u m a t i c  m e n t a l  c o n d i t i o n s  a s  w e l l  a s  d i s e a s e .  

V i r g i n  --- The new V i r g i n  I s l a n d s  Code of I s l a n d s .  1957 
d e c l a r e s  :49 

A l l  p e r s o n s  a r e  c a p a b l e  of commi t t ing  c r i m e s  o r  o f f e n s e s  
e x c e p t - -

( 4 )  P e r s o n s  who a r e  m e n t a l l y  ill a n d  who commit ted  t h e  a c t  
c h a r g e d  a g a i n s t  them i n  consequence  of s u c h  m e n t a l  i l l n e s s .  . . 

h his p r o v i s i o n  was s u g g e s t e d  t o  t h e  Adv i so ry  Committee on 
t h e  V . I .  Code by C h i e f  Judge  B iggs  of t h e  U.S. C o u r t  of Appea l s  f o r  t h e  
T h i r d  C i r c u i t .  Note ,  however ,  t h a t  when C h i e f  Judge  B i g g s  w r o t e  t h e  
C u r r e n s  o p i n i o n  he d i d  n o t  a d o p t  f o r  t h e  T h i r d  C i r c u i t  t h i s  t e s t  which 
he had  recommended t o  t h e  V i r g i n  I s l a n d s . )  

47. 
 .. I l l i n o i s  R e v i s e d  S t a t u t e . 3  38, 2 6 - 2  ( 1 9 6 1 ) . 
c .  
48.  Vermont S t a t u t e s  Annota t .ed  T i t l e  13, 8 4 8 0 1  ( 1 9 5 8 ) .  
4 9 .  V i r g i n  ~ s l a n d s ~ o d e -  i 4  ( 1 9 5 7 ) .  
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Cause  f o r  Conce rn  i n  C o l o r a d o  

T h e r e  h a s  been  much r e c e n t  c o n c e r n  i n  many j u r i s d i c t i o n s ,  
a s  shown i n  t h e  p r e v i o u s  s e c t i o n ,  o v e r  t h e  t e s t s ,  d e f i n i t i o n s ,  a n d  
p r o c e d u r e s  f o r  d e t e r m i n i n g  c r i m i n a l  i n s a n i t y .  T h i s  c o n c e r n  h a s  been  
s h a r e d  i n  C o l o r a d o  f o r  s e v e r a l  r e a s o n s :  F i r s t ,  t h e r e  h a s  b e e n  
c o n s t a n t  c r i t i c i s m  o v e r  t h e  c o n t i n u e d  u s e  of t h e  MtNaghten a n d  
i r r e s i s t i b l e .  impu1,se t e s t s .  S e c o n d ,  t h e r e  h a s  b e e n  a  g e n e r a l  f e e l i n g  
t h a t  a p l e a  of n o t  g u i l t y  by r e a s o n  of i n s a n i t y  i s  o f f e r e d  i n  many 
c a s e s  o n l y  a s  a  d e l a y i n g  t a c t i c .  T h i r d ,  i t  i s  b e l i e v e d  g e n e r a l l y  t h a t  
many s u c h  p l e a s  a r e  made a n d  t h a t  o f t e n  c r i m i n a l s  e s c a p e  c a p i t a l  
punishment  o r  l engkhy  impr i sonmen t  by b e i n g  f o u n d  i n s a n e .  F o u r t h ,  a  
f i n d i n g  o f '  n o t  g u i l t y .  by r e a s o n  of i n s a n i t y  migh t  l e a d ,  t o  a l m o s t  
immedia te  r e l e a s e ,  b e c a u s e  t h e  s t a t e  h o s p i t a l  a t  P u e b l o  may f i n d  a n  
a l l e g e d  o f f e n d e r  s a n e  a n d  t h e  j u r y  f i n d s  him i n s a n e .  He i s  commit ted  
t o  t h e  h o s p i t a l  where he  h a s  a l r e a d y  been  c o n s i d e r e d  s a n e ,  s o  he  i s  
r e l e a s e d .  F i f t h ,  t h e r e  i s  a need  f o r  a s p e c i a l  i n s t i t u t i o n  f o r  t h e  
c r i m i n a l l y  i n s a n e  a n d  p o t e n t i a l l y  d a n g e r o u s  of f e n d e r s .  

I n s a n i t y  a s  a  Defense  

The a p p a r e n t  g e n e r a l  p u b l i c  i m p r e s s i o n  t h a t  many a l l e g e d  
o f f e n d e r s  a r e  a v o i d i n g  "pun i shmen t "  by  ma k i n g  a  s u c c e s s f u l  p l e a  of n o t  
g u i l t y  by r e a s o n  of i n s a n i t y  i s  n o t  b o r n e  o u t  by.  a  s t u d y  of t h e  u s e  a n d  
s u c c e s s  of t h i s  p l e a  i n 5 g e n v e r  D i s t r i c t  C o u r t  d u r i n g  t h e  f i v e  y e a r s  
f rom 1957 t h r o u g h  1961.  

The s t a t i s t i c s  i n  t h i s  s t u d y  c o v e r  t h e  c r i m i n a l  i n d i c t m e n t s  
a n d  i n f o r m a t i o n s  f o r  m u r d e r ,  b u r g l a r y ,  l a r c e n y ,  f o r g e r y ,  a n d  r a p e  f i l e d  
i n  t h e  Denver D i s t r i c t  C o u r t .  T h e s e  f i g u r e s  a r e  b a s e d  upon t h e  number 
of i n d i c t m e n t s  a n d  i n f o r m a t i o n s  f i l e d  a n d  n o t  upon t h e  number of c a s e s .  or example,  a  s i n g l e  c a s e  may i n v o l v e  t h r e e  d e f e n d a n t s ,  e a c h  s e p a r a t e l y  
c h a r g e d  w i t h  l a r c e n y  a n d  l a r c e n y  by b a i l e e .  T h i s  s i t u a t i o n  would b e  
c o u n t e d  a s  one c a s e  a n d  s i x  c o u n t s  of l a r c e n y .  ) 

MURDER 

-1957 1958 -1959 ---1960 -1 9 6 1  --T o t a l  

C h a r g e s  	 14  24 33 24 26 1 2 1  
I n s a n i t y  p l e a  	 6 8 1 2  7 8 4 1  
Defense  wi thd rawn  b e f o r e  t r i a l  2 2 . 5 3 2 14 
I n s a n i t y  i s s u e  s u b m i t t e d  t o  j u r y  4 6 7 4 6 27 
Found i n s a n e  a n d  commi t t ed  t o  

h o s p i t a  1 	 3 4 6 3 5 2 1  

--.---	 ---
50. 	 T h e s e  d a t a  were  p r e s e n t e d  t o  t h e  C r i m i n a l  Code Commit tee  a t  i t s  

Sep tember  2 1 ,  1 9 6 2  m e e t i n g  by  D r .  Hans S c h a p i r e ,  . C h i e f  . o f  
P s y c h i a t r i c  S e r v i c e s ,  Depa r tmen t  of I n s t i t u t i o n s ,  a n d  were  
t a k e n  f rom a  r e s e a r c h  p a p e r  p r e p a r e d  by a  Denver U n i v e r s i t y  l a w  
s t u d e n t .  



--- 

-- 

T o t a l  

Charges  
I n s a n i t y  p l e a  
Defense withdrawn b e f o r e  t r i a l  
I n s a n i t y  i s s u e  s u b m i t t e d  t o  j u r y  
Found i n s a n e  and  committed t o  

h o s p i t a  1 

28 
1 
1 
0 

0 

35 
3 
1 
2 

2 

26 
1 
0 
1 

1 

34 
3 
2 
1 

1 

15 
2 
2 
0 

0 

T o t a l  

Charges  118 134 185 349 499  
I n s a n i t y  p l e a  8 6 4 26 26 
Defense wi thdrawn b e f o r e  t r i a l  4 6 4 1 9  17 
I n s a n i t y  i s s u e  s u b m i t t e d  t o  jury 4 0 0 7 9 
Found i n s a n e  and  committed t o  

h o s p i t a 1 	 3 0 0 6 6 

T o t a l  

Charges  	 248 317 341  310  4 0 7, 

I n s a n i t y  p l e a  18 14 26 3 0  2 1  
Defense  withdrawn b e f o r e  t r i a l  15 9 22  2 1  11 
I n s a n i t y  i s s u e  s u b m i t t e d  t o  j u r y  3 5 4 9 9 
Found i n s a n e  and  committed t o  

h o s p i t a 1 	 3 3 4 6 7 

T o t a l-.-

Charges  33 58 74 76 1 0 1  
I n s a n i t y  p l e a  1 7 5 16  8 
Defense  wi thdrawn b e f o r e  t r i a l  1 7 4 1 0  4 
I n s a n i t y  i s s u e  s u b m i t t e d  t o  j u r y  0 0 1 6 3 
Found i n s a n e  a n d  committed t o  

h o s p i t a  1 	 0 0 0 3 2 

-
I n c l u d e d  s t a t u t o r y  r a p e ,  b u t  n o t  a s s a u l t  t o  commit r a p e ,  i n d e c e n t  

l i b e r t i e s ,  o r  u n n a t u r a l  c o p u l a t i o n .  

I n c l u d e d  l a r c e n y  by b a i l e e  and l a r c e n y  of mortgaged p r o p e r t y ,  n o t  

c o n s p i r a c y  t o  commit l a r c e n y  o r  p e t t y  l a r c e n y .  


53. 	 Did n o t  i n c l u d e  c o n s p i r a c y  t o  commit b u r g l a r y ,  a t t e m p t e d  b u r g l a r y  
o r  b r e a k i n g  and e n t e r i n g  a motor v e h i c l e .  

54 .  	 Did n o t  i n c l u d e  no a c c o u n t  check  c h a r g e s  o r  c o n s p i r a c y  t o  commit 
f o r g e r y .  
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As shown by t h e s e  t a b l e s ,  i n s a n i t y  was u s e d  a s  a  d e k n s e  i n  
murder  33.8 p e r  c e n t  of t h e  time. I t  was wi thdrawn 3 4 . 1  p e r  c e n t  of 
t h e  time. ' I t  was s u c c e s s f u l  1 7 . 3  p e r  c e n t  of t h e  time. 

I n s a n i t y  was u s e d  a s  a  d e f e n s e  i n  r a p e  7 . 3  p e r  c e n t .  The 
d e f e n s e  was wi thdrawn 60 p e r  c e n t  of t h e  time. I t  was s u c c e s s f u l  2 . 8  
p e r  c e n t  of t h e  t i m e .  

I n s a n i t y  was u s e d  a s  a d e f e n s e  i n  l a r c e n y  5 . 4  p e r  c e n t .  The 
d e f e n s e  was wi thdrawn 71.4 p e r  c e n t  of t h e  t i m e .  I t  was s u c c e s s f u l  
1.1 p e r  c e n t  of t h e  t i m e .  

I n s a n i t y  was u s e d  a s  a d e f e n s e  i n  b u r g l a r y  6..8 p e r  c e n t .  
The d e f e n s e  was wi thdrawn 7 1  p e r  c e n t  of t h e  time. I t  was s u c c e s s f u l  
1 . 4  p e r  c e n t  of t h e  time. 

I n s a n i t y  was u s e d . a s  a  d e f e n s e  i n  f o r g e r y  10 .7  p e r  c e n t .  
The d e f e n s e  was wi thdrawn 7 0  p e r  c e n t  of t h e  t i m e .  I t  was s u c c e s s f u l  
1 .4  p e r  c e n t  of t h e  time. 

T h e s e  p e r c e n t a g e s  seem t o  i n d i c a t e  t h a t ,  e x c e p t  i n  murder  
c a s e s , t h i s  d e f e n s e  i s  u s e d  i n f r e q u e n t l y  a n d  i s  r a r e l y  s u c c e s s f u l  when 
b a s e d  on t h e  t o t a l  number of i n d i c t m e n t s  a n d  i n f o r m a t i o n s  f i l e d .  
P e r h a p s  t h e  i n f r e q u e n c y  of t h e  p l e a  i s  t h e  r e a s o n  why t h e  p u b l i c  
b e l i e v e s  t h e  o p p o s i t e ,  b e c a u s e  when t h e  d e f e n s e  i s  u s e d  t h e  newspaper  
c o v e r a g e  i s  u s u a l l y ' c o m p l e t e  a n d  p e r h a p s  t h i s  may be what  c r e a t e s  t h e  
e r r o n e o u s  i m p r e s s i o n .  

C r i m i n a l  Code Commit tee  M e e t i n g ,  Sep tember  21 ,  1962  

A t  t h e  Sep tember  2 1 ,  1962  m e e t i n g  of t h e  C r i m i n a l  Code 
Commit tee ,  s e v e r a l  p s y c h i a t r i s t s  d i s c u s s e d  t h e  problems c o n n e c t e d  w i t h  
p r e s e n t  c r i m i n a  1 i n s a n i t y  p r o c e d u r e s .  D r .  J o h n  MacDonald a s s i s t a n t  
d i r e c t o r ,  C o l o r a d o  P s y c h o p a t h i c -  H o s p i t a l ,  t h e  . f o l l o w i n g  r e m a r k s :  

1) A m a j o r  problem i s  t h a t  p s y c h i a t r i s t s  a r e  n o t  a s k e d  t o  

g i v e  a  med ica l>  o p i n i o n  a b o u t  a d e f e n d a n t ' s  m e n t a l  c o n d i t i o n ,  b u t  a r e  

a s k e d  t o  g i v e  a n  o p i n i o n  a s  t o  w h e t h e r  t h e  d e f e n d a n t  knew r i g h t  f rom 

wrong, which i s  a  m o r a l  c o n c e p t  and  n o t  s u b j e c t  t o  v e r i f i c a t i o n  by 

medica 1 s t a n d a r d s .  


2 )  The p r e s e n t  t e s t s  u s e d  i n  C o l o r a d o  a r e  i n a d e q u a t e  a s  i s  

t h e  Durham r u l e .  P e r h a p s ,  t h e  b e s t  t e s t  d e v i s e d  t h u s  f a r  i s  C u r r e n s .  


3 )  No p e r s o n  who h a s  shown a n t i - s o c i a l  t e n d e n c i e s  s h o u l d  be 
r e l e a s e  f rom c u s t o d y  u n t i l  h e  i s  no l o n g e r  a d a n g e r  t o  s o c i e t y .  I n  
t h i s  c o n n e c t i o n ,  t h e r e  i s  a g r e a t  need  f o r  r e s e a r c h  on how t o  t r e a t  t h e  
p s y c h o p a t h i c  o f f e n d e r .  



4 )  T r i a l  a t t o r n e y s  t r y  t o  lump a l l  of a n  a l l e g e d  o f f e n d e r ' s  
i r r a t i o n a l  a c t i o n s  t o g e t h e r ,  s o  t h a t  t h e  j u r y  may be g i v e n  a n  u n b a l a n c e d  
p i c t u r e  of t h e  p e r s o n  b e i n  a d j u d g e d .  T h i s  p r a c t i c e  o f t e n  l e a d s  t o  
a c q u i t t a l  on t h e  g r o u n d s  o? i n s a n i t y .  C o n v e r s e l y ,  many a l l e g e d  o f f e n d e r s  
who a r e  s e v e r e l y  p s y c h o t i c  a r e  found  t o  be  s a n e  by j u r i e s  b e c a u s e  of 
t h e i r  a p p e a r a n c e  and  depor tmen t  i n  t h e  cour t room.  

5 )  C o l o r a d o  needs  a  s e p a r a t e  a n d  a d e q u a t e l y  s t a f f e d  f a c i l i t y  
f o r  t h e  c r i m i n a l l y  i n s a n e .  

D r .  James G a l v i n ,  D i r e c t o r  of I n s t i t u t i o n s ,  a a r e e d  w i t h  D r .  
Macnonald on t h e  need f o r  a s e p a r a t e  f a c i l i t y  f o r  t h e  c r i m i n a l l y  i n s a n e .  
D r .  G a l v i n  a l s o  s a i d  t h a t  unde r  t h e  p r e s e n t  c i r c u m s t a n c e s  t h e  M'Naghten 
r u l e  p r o b a b l y  works a s  w e l l  a s  a n y t h i n g  e l s e .  He added  t h a t  he would 
p r e f e r  h a v i n g  t h e  d e t e r m i n a t i o n  of s a n i t y  made by a t h r e e -  j udge  p a n e l ,  
i f  such  p r o c e d u r e  would b e  c o n s t i t u t i o n a l .  

D r .  Hans S c h a p i r e , , C h i e f  of P s y c h i a t r i c  S e r v i c e s ,  and  D r .  Mark 
F a r r e l l ,  p s y c h i a t r i c  c o n s u l t a n t ,  C o l o r a d o  S t a t e  P e n i t e n t i a r y ,  b o t h  
s t r e s s e d  t h e  need  of a  s e p a r a t e  f a c i l i t y  f o r  t h e  c r i m i n a l l y  i n s a n e .  
D r .  F a r r e l l  recommended t h e  c r e a t i o n  of a f u l l - t i m e  p a r o l e  b o a r d  a n d  
t h e  a d o p t i o n  of a one day  t o  l i f e  i n d e t e r m i n a t e  s e n t e n c e  f o r  a l l  
o f f e n d e r s .  D r .  S c h a p i r e  u r g e d  t h e  a d o p t i o n  o f  t h e  M a s s a c h u s e t t s  s t a t u t e  
which a l l o w s  t h e  c o u r t  t o  have  a n y  p e r s o n  examined  a n d  e v a l u a t e d  who 
i s  c h a r g e d  w i t h  a c r i m e  of v i o l e n c e  o r  who h a s  a h i s t o r y  of a g g r e s s i v e  
a n t i - s o c i a l  b e h a v i o r  a n d  c r i m e .  Both  of them a g r e e d  t h a t  p r e s e n t  
p r o c e d u r e s  were n o t  s a t i s f a c t o r y ,  b u t  had  no s p e c i f i c  s u g g e s t i o n s  on 
t h e  t e s t  which s h o u l d  be  u s e d  o r  t h e  p r o c e d u r e s  which s h o u l d  be 
f o l l o w e d .  

Recomrnenda t i o n s  f o r  C o l o r a d o  

S e v e r a l  r ecommenda t ions ,  some i n c l u d i n g  d r a s t i c  c h a n g e s  i n  
p r e s e n t  p r o c e d u r e s ,  have  been  made f o r  c h a n g e s  i n  t h e  p r e s e n t  p r o c e d u r e s  
f o r  d e t e r m i n i n g  c r i m i n a l  i n s a n i t y .  

E l i m i n a t i o n  of P l e a  

F o l l o w i n g  i s  t h e  o u t l i n e  of a p r o p o s a l  p r e s e n t e d  t o  t h e  
C r i m i n a l  Code Commit tee  by S e n a t o r  Edward J .  Byrne a t  i t s  O c t o b e r  1 1 ,  
1962 m e e t i n g .  

The s t a t u t o r y  p l e a  of " n o t  g u i l t y  by r e a s o n  of i n s a n i t y "  
would be r e p e a l e d  a n d  t h e  common l aw p l e a  of " n o t  g u i l t y  by r e a s o n  of 
i n s a n i t y ' '  would be  s p e c i f i c a l l y  a b o l i s h e d  by s t a t u t e .  I n s t e a d  t h e r e  
would be  t h e  f o l l o w i n g  s t a t u t o r y  p r o v i s i o n :  

"No i n f o r m a t i o n  s h a l l  b e  f i l e d  o r  a n  i n d i c t m e n t  r e t u r n e d  by 

a g r a n d  j u r y  w h e r e i n  t h e  d e f e n d a n t  a t  t h e  t i m e  of t h e  a l l e g e d  o f f e n s e  

b e c a u s e  of m e n t a l  d i s e a s e  o r  d e f e c t  l a c k e d  s u b s t a n t i a l  c a p a c i t y  t o  

conform h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t  of t h e  l aw  which he  i s  a l l e g e d  

t o  have  v i o l a t e d ,  p r o v i d e d  t h a t  e v i d e n c e  of m e n t a l  c o n d i t i o n  may be  

o f f e r e d  i n  a  p r o p e r  c a s e ,  a s  b e a r i n g  upon t h e  c a p a c i t y  of t h e  a c c u s e d  

t o  form t h e  s p e c i f i c  i n t e n t  e s s e n t i a l  t o  c o n s t i t u t e  a  c r i m e . "  




When a n  i n f o r m a t i o n  i s  f i l e d  o r  a n  i n d i c t m e n t  r e t u r n e d ,  
t h e  d e f e n s e  may make a  m o t i o n  t o  q u a s h  a s  p r o v i d e d  i n  39-7-7,C.R.S.,  
1953,  on t h e  g rounds  t h a t  t h e  i n f o r m a t i o n  o r  i n d i c t m e n t  s h o u l d  n o t  have  
been  f i l e d  b e c a u s e  t h e  d e f e n d a n t  had  a  m e n t a l  d i s e a s e  o r  d e f e c t  a n d  
l a c k e d  s u b s t a n t i a l  c a p a c i t y  t o  conform h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t  
of t h e  l aw  which he  i s  a l l e g e d  t o  have  v i o l a t e d .  F o l l o w i n g  t h e  m o t i o n  
t o  q u a s h  b u t  p r i o r  t o  a  h e a r i n g  on t h e  m o t i o n ,  t h e  c o u r t  would commit 
t h e  d e f e n d a n t  ( a s  a t  p r e s e n t )  f o r  o b s e r v a t i o n  a n d  e v a l u a t i o n .  

A f t e r  t h e  p e r i o d  of o b s e r v a t i o n  a n d  e v a l u a t i o n ,  a  h e a r i n g  
would b e  h e l d  on t h e  m o t i o n  t o  q u a s h  t h e  i n f o r m a t i o n .  A t h r e e - j u d g e
p a n e l  would p r e s i d e  a t  t h i s  h e a r i n g ,  a n d  t h e r e  would be  no j u r y .  The 
t h r e e  j u d g e s  would be  d e s i g n a t e d  by t h e  d e p a r t m e n t a l  j u s t i c e  of t h e  
supreme c o u r t  upon p e t i t i o n  f rom t h e  p r e s i d i n g  judge  i n  t h e  d i s t r i c t  
where t h e  c a s e  i s  t o  be  t r i e d .  

I t  would b e  t h e  d u t y  of t h e  d e f e n s e  a t t o r n e y  t o  p u t  t h e  
q u e s t i o n  i n  i s s u e  i n  t h e  f i r s t  i n s t a n c e  by o f f e r i n g  e v i d e n c e  t o  show 
t h a t  t h e  d e f e n d a n t  was m e n t a l l y  d i s e a s e d  o r  d e f e c t i v e  t o  t h e  e x t e n t  t h a t  
he  s u b s t a n t i a l l y  l a c k e d  c a p a c i t y  t o  conform h i s  c o n d u c t  t o  t h e  r e q u i r e -  
ment of t h e  l aw  he  i s  a l l e g e d  t o  have  v i o l a t e d .  I t  would t h e n  be  t h e  
f u n c t i o n  of t h e  d i s t r i c t  a t t o r n e y  t o  p r o v e  t h a t  t h e  d e f e n d a n t  was 
compe ten t  w i t h i n  t h e  above  d e f i n i t i o n  a t  t h e  time of t h e  a l l e g e d  
o f f e n s e .  

The p s y c h i a t r i s t s  who examined  t h e  d e f e n d a n t  a n d  o t h e r  
p r o f e s s i o n a l  w i t n e s s e s ,  i f  . d e s i r e d  by t h e  c o u r t ,  would be  r e q u i r e d  t o  
g i v e  e x p e r t  t e s t i m o n y  r e g a r d i n g  t h e  def  e n d a n t 1  s m e n t a l  c o n d i t i o n .  The 
t e s t  t o  be  u s e d  i n  t h e  s p e c i a l  p r o c e e d i n g s  on t h e  m o t i o n  t o  q u a s h  i s  t h e  
same a s  t h e  C u r r e n s  r u l e :  

"The..  .[court7 mus t  be s a t i s f i e d  t h a t  a t  t h e  t i m e  of 
commi t t i ng  t h e  p o h i b i t e d  a c t  t h e  d e f e n d a n t ,  a s  a  r e s u l t  of m e n t a l  
d i s e a s e  o r  d e f e c t ,  l a c k e d  s u b s t a n t i a l  c a p a c i t y  t o  conform h i s  c o n d u c t  
t o  t h e  r e q u i r e m e n t s  of t h e  l a w  which  he i s  a l l e g e d  t o  have  v i o l a t e d . "  

I f  t h e  c o u r t  f i n d s  t h a t  t h e  d e f e n d a n t  was n o t  m e n t a l l y  
d i s e a s e d  o r  d e f e c t i v e  w i t h i n  t h e  t e s t  a s  d e f i n e d ,  t h e  m o t i o n  would be  
d e n i e d ,  a n d  t h e  p r o s e c u t i o n  c o u l d  p r o c e e d  on t h e  i n f o r m a t i o n .  I f  t h e  
c o u r t  d e t e r m i n e s  t h a t  t h e  d e f e n d a n t  was s u f f e r i n g  f rom m e n t a l  d i s o r d e r  
which r e s u l t e d  i n  h i s  l a c k i n g  c a p a c i t y  t o  conform h i s  c o n d u c t  t o  t h e  
r e q u i r e m e n t s  of t h e  l aw ,  t h e  c o u r t  would q u a s h  t h e  i n d i c t m e n t  o r  
i n f o r m a t i o n ,  e n t e r  one of t h e  two f o l l o w i n g  f i n d i n g s ,  a n d  commit t h e  
d e f e n d a n t  t o  t h e  d i r e c t o r  of i n s t i t u t i o n s :  

1) m e n t a l l y  d i s e a s e d  a n d  n o t  a c c o u n t a b l e  f o r  t h e  c r i m e  a s  

c h a r g e d ;  o r  


2 )  m e n t a l l y  d e f e c t i v e  a n d  n o t  a c c o u n t a b l e  f o r  t h e  c r i m e  a s  

c h a r g e d .  




A f t e r  r e c e i v i n g  t h e  p a t i e n t ,  t h e  d i r e c t o r  of i n s t i t u t i o n s  
would b e  r e q u i r e d  t o  s t u d y  a n d  e v a l u a t e  him a n d  p l a c e  him i n  t h e  
a p p r o p r i a t e  s t a t e  i n s t i t u t i o n .  S u c h  p e r s o n  would r e m a i n  i n  t h e  c u s t o d y  
of t h e  s t a t e  u n t i l  s u c h  t i m e  a s  he o r  t h e  d i r e c t o r  of i n s t i t u t i o n s  s h a l l  
p e t i t i o n  t h e  commi t t i ng  c o u r t  f o r  r e l e a s e .  Such  p e t i t i o n  would i n c l u d e  
a comple t e  r e p o r t  on t h e  p a t i e n t ' s  c u r r e n t  c o n d i t i o n  a n d  would s e t  f o r t h  
s p e c i f i c  . i n f o r m a t i o n  on why t h e  p a t i e n t  may be  c o n s i d e r e d  a  s a f e  r i s k  
back  i n  s o c i e t y .  The p e t i t i o n  would be h e a r d  by a n o t h e r  t h r e e - j u d g e  
p a n e l ,  a n d  t h i s  p a n e l  would have  t h e  a u t h o r i t y  t o  engage  p s y c h i a t r i s t s  
t o  make a n  i n d e p e n d e n t  s t u d y .  I f  t h e  p e t i t i o n  i s  r e j e c t e d ,  t h e r e  would 
be a time l i m i t a t i o n  b e f o r e  a n o t h e r  p e t i t i o n  c o u l d  be  p r e s e n t e d .  

I f  t h e  p a t i e n t  i s  r e l e a s e d ,  t h e  c o u r t  would s t i l l  have  
t h e  a u t h o r i t y  ( i n  i t s  d i s c r e t i o n )  t o  e x e r c i s e  s u p e r v i s i o n  o v e r  t h e  
p a t i e n t  f o r  a maximum of f i v e  y e a r s .  The c o u r t  c o u l d  ( i n  i t s  d i s c r e t i o n )  
make a n  a r r a n g e m e n t  w i t h  t h e  s t a t e  d e p a r t m e n t  of i n s t i t u t i o n s  o r  a n y  
o t h e r  p u b l i c  a g e n c y  t o  p r o v i d e  such  s u p e r v i s i o n  u n d e r  t h e  c o u r t ' s  
d i r e c t i o n  o r  t o  a s s i s t  t h e  c o u r t  i n  p r o v i d i n g  such  s u p e r v i s i o n .  

Comments. By a b o l i s h i n g  t h e  p l e a  of n o t  g u i l t y  by r e a s o n  of 
i n s a n i t y ,  t h e  c o n s t i t u t i o n a l  need  f o r  a j u r y  t r i a l  on t h e  q u e s t i o n  may 
be  e l i m i n a t e d .  The p r o p o s e d  p r o c e d u r e s ,  w h i l e  g e n e r a l l y  s i m i l a r  t o  
t h o s e  u s e d  now, d i f f e r  i n  s e v e r a l  i m p o r t a n t  r e s p e c t s .  The MINaghten r u l e  
a n d  I' i r r e s i s t i b l e  i m p u l s e "  would be  e l i m i n a t e d  a s  t e s t s  a n d  would be 
r e p l a c e d  by a t e s t  which :  1) i s  more i n  k e e p i n g  w i t h  modern p s y c h i a t r i c  
t h o u g h t ;  a n d  2 )  d o e s  n o t  i n c l u d e  t h e  m o r a l  q u e s t i o n  of r i g h t  a n d  wrong. 
The p s y c h i a t r i s t s  t e s t i f y i n g  a t  t h e  s p e c i a l  p r o c e e d i n g  would n o t  be  
s t r a i g h t -  j a c k e t e d  by outmoded r u l e s  a n d  d e f i n i t i o n s ;  t h e r e f  o r e ,  t h e y  
would have  a chance  t o  o f f e r  a f r e e r  e x p r e s s i o n  of t h e i r  f i n d i n g s .  

The commitment p r o c e d u r e  would a s s u r e  t h a t  a p e r s o n  who i s  
f o u n d  t o  be m e n t a l l y  d i s e a s e d  o r  d e f e c t i v e  would n o t  be  s e t  f r e e .  The 
p r o c e d u r e  f o r  r e l e a s e  p r o v i d e s  a d e q u a t e  s a f e g u a r d s  f o r  s o c i e t y ,  w h i l e  
a t  t h e  same t i m e  a f f o r d i n g  a  d e f e n d a n t  a  means f o r  r e l e a s e ,  s o  h i s  r i g h t s  
a r e  p r o t e c t e d .  The c o u r t ' s  a u t h o r i t y  t o  e x t e n d  s u p e r v i s i o n  a f t e r  
r e l e a s e  i s  a n  added  s a f e g u a r d  f o r  s o c i e t y .  

R e s e a r c h  i s  c u r r e n t l y  underway t o  d e t e r m i n e  t h e  c o n s t i t u t i o n -  

a l i t y  of S e n a t o r  B y r n e ' s  p r o p o s a l .  The ma in  q u e s t i o n s  t o  which 

a n s w e r s  a r e  s o u g h t  a r e :  


1 )  Can t h e  p l e a  of n o t  g u i l t y  by r e a s o n  of i n s a n i t y  b e  

a b o l i s h e d ?  


2 )  Under t h e  p r o c e d u r e s  o u t l i n e d  i n  t h i s  p r o p o s a l ,  c a n  a  

j u r y  t r i a l  be e l i m i n a t e d ?  




M o d i f i c a t i o n  of P r e s e n t  P r o c e d u r e s  


H e p r e s e n t a  t i v e  Roy Romer a n d  R e p r e s e n t a t i v e  Ro land  M a p e l l i  
have  a l s o  p r e s e n t e d  s e v e r a l  recommendat ions  c o n c e r n i n g  c r i m i n a l  
i n s a n i t y  p r o c e d u r e s  t o  t h e  C r i m i n a l  Code Commit tee .  T h e s e  i n c l u d e  
t h e  f o l l o w i n g :  

1) 	 A maximum s e c u r i t y  u n i t  d e s i g n e d  s p e c i f i c a l l y  f o r  t h e  c r i m i n a l l y  

i n s a n e  s h o u l d  b e  c o n s t r u c t e d  a s  soon  a s  p o s s i b l e .  


E x p l a n a t i o n :  The p r e s e n t  f a c i l i t y  f o r  t h e  c r i m i n a l l y .  
i n s a n e  a t  P u e b l o  i s  o n l y  a  t e m p o r a r y  a n s w e r  a n d  i s  n o t  a n  a d e q u a t e  
"maximum s e c u r i t y "  f a c i l i t y .  The more d a n g e r o u s  of t h e  c r i m i n a l l y  
i n s a n e  now have  t o  be c o n f i n e d  a t  t h e  p e n i t e n t i a r y  i n  Canon C i t y .  
The number of e s c a p e s  f rom P u e b l o  i n  t h e  p a s t  f ew  y e a r s  i s  e v i d e n c e  
of t h e  need  f o r  t h i s  u n i t .  I t  s h o u l d  b e  a  s e p a r a t e  u n i t  d e s i g n e d  
s p e c i f i c a l l y  f o r  t h e  c r i m i n a l l y  i n s a n e ,  i n c o r p o r a t i n g  t h e  n e c e s s a r y  
f a c i l i t i e s  r e q u i r e d  f o r  a d e q u a t e  s e c u r i t y  a n d  t r e a t m e n t .  

2 )  	 An i n d i v i d u a l  commi t t ed  t o  t h e  C o l o r a d o  S t a t e  Hos i t a l  a s  b e i n g  
c r i m i n a l l y  i n s a n e  s h o u l d  n o t  be  r e l e a s e d . u n t i 1  (17 he i s  d e t e r m i n e d  
t o  be  r e s t o r e d  t o  s a n i t y ,  a n d  ( 2 )  u n t i l  i t  i s  a l s o  d e t e r m i n e d  
t h a t  he  i s  no  l o n g e r  a d a n g e r  t o  s o c i e t y .  

E x p l a n a t i o n :  Under p r e s e n t  p r o c e d u r e ,  a p e r s o n  may be  
f o u n d  t o  be i n s a n e  by a  j u r y  a n d  commi t t ed  t o  t h e  S t a t e  H o s p i t a l  a t  
P u e b l o  t o  be h e l d  t h e r e  u n t i l  h e  i s  r e s t o r e d  t o  s a n i t y ,  e v e n  t h o u g h  
t h e  p s y c h i a t r i s t s  a t  t h e  h o s p i t a l  h a v e  a l r e a d y  t e s t i f i e d  unde r  o a t h  
t h a t  t h e  i n d i v i d u a l  i s  now s a n e .  T h e r e f o r e ,  when h i s  r e l e a s e  i s  
r e q u e s t e d ,  t h e  h o s p i t a l  must  c e r t i f y  t h a t  h e  i s  s a n e  a n d  h e  may be  
r e l e a s e d  w i t h i n  a  s h o r t  t i m e  e v e n  though  t h e r e  h a s  been  no  s i g n i f i c a n t  
change  i n  h i s  m e n t a l  c o n d i t i o n .  Ye t  t h e  p e r s o n ,  t hough  l e g a l l y  s a n e ,  
may by m e d i c a l  s t a n d a r d s  be a menace t o  s o c i e t y  b e c a u s e  of a  m e n t a l  
d i s e a s e  o r  m e n t a l  d i s o r d e r s  which  d o  n o t  amount t o  l e g a l  i n s a n i t y .  
The p u b l i c  would b e  b e t t e r  p r o t e c t e d  i f  t h e  i n s t i t u t i o n  were  p e r m i t t e d  
t o  h o l d  t h e  i n d i v i d u a l  n o t  o n l y  u n t i l  he  i s  d e t e r m i n e d  t o  be r e s t o r e d  
t o  s a n i t y  b u t  a l s o  u n t i l  i t  i s  d e t e r m i n e d  t h a t  h e  i s  no  l o n g e r  a  
d a n g e r  t o  s o c i e t y .  The p r e s e n t  p r o c e d u r e s  r e l a t i n g  t o  t h e  c o n f i n e m e n t  
of s e x  o f f e n d e r s  may s e r v e  a s  a g u i d e .  A p e r s o n  g i v e n  a n  i n d e t e r m i n a t e  
s e n t e n c e  f o r  a  s e x  o f f e n s e  may be  h e l d  by t h e  i n s t i t u t i o n  u n t i l  t h e  
p a r o l e  b o a r d  d e t e r m i n e s  t h a t  i t  i s  s a f e  t o  r e l e a s e  h i m  on p a r o l e .  
C o n s i d e r a t i o n  s h o u l d  be  g i v e n  t o  t h e  e s t a b l i s h m e n t  of some s i m i l a r  
" r e v i e w  boa rd"  f o r  t h o s e  commi t t ed  a s  c r i m i n a l l y  i n s a n e .  On r e q u e s t  
f o r  a  p e r s o n ' s  r e l e a s e ,  t h i s  b o a r d  would e v a l u a t e  n o t  o n l y  t h e  q u e s t i o n  
of " l e g a l  i n s a n i t y "  b u t  a l s o  would e v a l u a t e  t h e  e v i d e n c e  c o n c e r n i n g  
o t h e r  m e n t a l  d i s o r d e r s ,  n o t  a m o u n t i n g  t o  s t r i c t  l e g a l  i n s a n i t y ,  b u t  
which may c a u s e  t h e  p e r s o n  t o  be a d a n g e r  t o  s o c i e t y .  



The b o a r d  would t h e n  r e p o r t  t o  t h e  c o u r t  w h e t h e r  o r  n o t  i t  
i s  s a f e  t o  r e l e a s e  t h e  i n d i v i d u a l  on p a r o l e  o r  o t h e r w i s e .  P r e m a t u ~  
r e l e a se  of t h e  c r i m i n a l l y  i n s a n e  c o u l d  be lessened and  t h e  p u b l i c  
g i v e n  b e t t e r  p r o t e c t i o n  u n d e r  t h i s  changed  p r o c e d u r e .  A s i m i l a r  
recommendat ion h a s  been  made by a  s t u d y  commission i n  C a l i f o r n i a  t o  
t h e  a o v e r n o r  a n d  l e g i s l a t u r e  of t h a t  s t a t e .  

3 )  	 The l e g a l  d e f i n i t i o n  of what  c o n s t i t u t e s  c r i m i n a l  i n s a n i t y  s h o u l d  
b e  m o d i f i e d  o r  c l a r i f i e d  t o  p e r m i t  t h e  p s y c h i a t r i s t  t o  t e s t i f y  
a c c u r a t e l y  i n  t h e  a r e a  of h i s  p r o f e s s i o n a l  competence ,  namely ,  
t h e  m e d i c a l  o r  m e n t a l  c o n d i t i o n  of t h e  a c c u s e d  a n d  t h e  d e g r e e  of 
h i s  m e n t a l  i l l n e s s  o r  d i s o r d e r ,  t h u s  l e a v i n g  t o  t h e  j u r y  t h e  m o r a l  
q u e s t i o n  w h e t h e r  i n  l i g h t  of t h i s  e v i d e n c e  t h e  a c c u s e d  s h o u l d  o r  
s h o u l d  n o t  be  h e l d  r e s p o n s i b l e  f o r  t h i s  a c t .  

E x p l a n a t i o n :  The combined e f f o r t s  of t h e  m e d i c a l  a n d  l e g a l  
p r o f e s s i o n s  s h o u l d  b e  e n l i s t e d  t o  d e v e l o p  more a d e q u a t e  s t a n d a r d s  t o  
a s s i s t  t h e  j u r y  i n  i t s  d e l i b e r a t i o n s .  T h e s e  s t a n d a r d s  o r  t h e  l e g a l  
t e s t ,  s h o u l d  c l e a r l y  s e p a r a t e  t h e  r o l e  of t h e  p s y c h i a t r i s t  ( t o  t e s t i f y  
c o n c e r n i n  t h e  d e g r e e  of m e n t a l  i l l n e s s  o r  d i s o r d e r )  a n d  t h e  r o l e  of 
t h e  j u r y  9t o  d e t e r m i n e  t h e  m o r a l  q u e s t i o n  of w h e t h e r  t h e  a c c u s e d  
s h a l l  be h e l d  a c c o u n t a b l e ) .  

4 )  	 A p a n e l  o r  commission of compe ten t  p s y c h i a t r i s t s  s h o u l d  be  
e s t a b l i s h e d  f rom which  t h e  c o u r t  c o u l d  a p p o i n t  one o r  more 
p s y c h i a t r i s t s ,  d e p e n d i n g  on t h e  n a t u r e  of t h e  c a s e ,  t o  r e p o r t  
c o n c e r n i n g  t h e  a c c u s e d ' s  s a n i t y ,  w i t h  p r o c e d u r e s  which  would 
p e r m i t  t h e  p s y c h i a t r i s t s  a p p o i n t e d  i n  a  p a r t i c u l a r  c a s e  t o  
a d e q u a t e l y  s h a r e  w i t h  e a c h  o t h e r  t h e  i n f o r m a t i o n  a n d  f a c t s  upon 
which t h e y  b a s e  t h e i r  o p i n i o n  of s a n i t y  a n d  which  would  p e r m i t  
t h e  a p p o i n t e d  p s y c h i a t r i s t s  t o  have  a d e q u a t e  a c c e s s  t o  p o l i c e  
f i l e s  a n d  o t h e r  i n f o r m a t i o n  r e l e v e n t  t o  t h i s  d e t e r m i n a t i o n .  

E x p l a n a t i o n :  Under p r e s e n t  p r o c e d u r e s ,  a p a r t  of t h e  r e a s o n  
f o r  t h e  g r e a t  d i v e r g e n c e  of p s y c h i a t r i c  o p i n i o n  i n  a n y  one c a s e  i s  
due  t o  t h e  f a c t  t h a t  t h e  v a r i o u s  p s y c h i a t r i s t s  t h a t  t e s t i f y  do n o t  
have  a v a i l a b l e  t o  them t h e  same i n f o r m a t i o n  o r  f a c t s  c o n c e r n i n g  t h e  
c a s e .  The c o u r t - a p p o i n t e d  p s y c h i a t r i s t s  o f t e n  have  a c c e s s  t o  more 
c o m p l e t e  i n f o r m a t i o n  t h a n  do  t h e  d e f e n s e  p s y c h i a t r i s t s ,  f o r  example .  
With b e t t e r  s h a r i n g  of t h e  i n f o r m a t i o n  c o n c e r n i n g  t h e  a c c u s e d  a n d  t h e  
c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  c r i m e  be tween  a n d  among t h e  p s y c h i a t r i s t s  
who t e s t i f y ,  t h e  wide  v a r i a n c e  i n  t h e  o p i n i o n  of t h e  v a r i o u s  p s y c h i a t r i s t s  
s h o u l d  be  r e d u c e d .  The e s t a b l i s h m e n t  of s u c h  a  commiss ion  o r  p a n e l  of 
competen t  p s y c h i a t r i s t s ,  a n d  i t s  u s e  by t h e  c o u r t ,  m i g h t  c u t  down on t h e  
number of p s y c h i a t r i s t s  h i r e d  i n d e p e n d e n t l y  by t h e  a c c u s e d ,  a l t h o u g h  t h i s  
a l t e r n a t i v e  would s t i l l  be  a v a i l a b l e  t o  t h e  d e f e n s e .  

5 )  	 An a c c u s e d  s h o u l d  b e  d e n i e d  bond,  i f  t h e  p l e a  of n o t  g u i l t y  by 
r e a s o n  of i n s a n i t y  i s  e n t e r e d ,  u n t i l  t h a t  i s s u e  i s  d e t e r m i n e d .  

E x p l a n a t i o n :  By t h e  n a t u r e  of t h e  p l e a ,  t h e  a c c u s e d  i s  
c o n t e n d i n g  t h a t  h e  i s  n o t  r e s p o n s i b l e  f o r  h i s  a c t i o n s  a n d  i s  a s k i n g  
f o r  commitment a n d  o b s e r v a t i o n  u n t i l  s u c h  t i m e  a s  t h e r e  s h a l l  be  a 
j u d i c i a l  d e t e r m i n a t i o n  of h i s  s a n i t y .  T h e r e f o r e ,  i t  i s  d a n g e r o u s  t o  
s u b j e c t  s o c i e t y  t o  t h e  r i s k  of t h i s  i n d i v i d u a l  u n t i l  t h e  q u e s t i o n  of 
h i s  s a n i t y  i s  d e t e r m i n e d .  



6 )  	 T h e r e  h a s  been  c o n s i d e r a b l e  d i s c u s s i o n  c o n c e r n i n g  t h e  p r o s  a n d  
cons  of chang ing  t h e  bu rden  of p roo f  s o  t h a t  a n  a c c u s e d  who 
c la ims t o  have been  i n sane  a t  t h e  time of t h e  c r i m e  would have  
t h e  bu rden  of p r o v i n g  h i s  i n s a n i t y  r a t h e r  t h a n  t o  have  t h e  s t a t e  
p rove  h i s  s a n i t y  beyond r e a s o n a b l e  d o u b t .  T h i s  s u g g e s t e d  change  
r a i s e s  c o n s t i t u t i o n a l  q u e s t i o n s  t h a t  s h o u l d  be  i n v e s t i g a t e d  
i n  o r d e r  t h a t  f u r t h e r  d i s c u s s i o n  of t h i s  p r o p o s a l  w i l l  f u l l y  
c o n s i d e r  t h e  problem of p r o t e c t i n g  t h e  c o n s t i t u t i o n a l  r i g h t s  
of t h e  a c c u s e d  a n d  of p r o t e c t i n g  t h e  p u b l i c .  The a t t o r n e y  
g e n e r a l  h a s  been  a s k e d  t o  comment on t h e  c o n s t i t u t i o n a l  q u e s t i o n s  
i n v o l v e d  i n  t h i s  q u e s t i o n .  



ROBBERY AND NARCOT ICS VIOLAT IONS 
AND INCARCERHT ED OFF ENDERS 

I n t r o d u c t i o n  

The  C r i m i n a l  Code Commi t t e e  a p p o i n t e d  a f i ve -member  s u b -
c o m m i t t e e  i n  J u l y  1 9 6 1  t o  s t u d y  r o b b e r y  and  n a r c o t i c  o f f e n s e s  and  t h e  
c h a r a c t e r i s t i c s  of c o n v i c t e d  r o b b e r s  and  n a r c o t i c s  v i o l a t o r s . '  T h i s  
subcommi t t e e  was c h a r g e d  w i t h  t h e  r e s p o n s i b i l i t y  o f  d e v e l o p i n g  
f a c t u a l  m a t e r i a l  on  t h e  f o l l o w i n g :  

1) i n c a r c e r a t e d  o f f e n d e r s  - - p r e v i o u s  r e c o r d ,  u s e  o f  
a l c o h o l  and  n a r c o t i c s ,  f a m i l y  b a c k g r o u n d ,  e d u c a t i o n  and  employment ,  
m e n t a l  c o n d i t i o n ,  and r e l a t e d  m a t t e r s ;  

2 )  	 number o f  u n s o l v e d  o f f e n s e s ;  and  

3 )  number o f  o f f e n d e r s  b e f o r e  t h e  c o u r t s  and  d i s p o s i t i o n  
of  t h e i r  c a s e s ,  i n c l u d i n g  d i s m i s s a l ,  p r o b a t i o n ,  and  s e n t e n c e .  

T h i s  i n f o r m a t i o n  was d e s i r e d  by  t h e  C r i m i n a l  Code Commit tee  
a s  backg round  f o r  c o n s i d e r i n g  s t a t u t o r y  c h a n g e s  r e l a t e d  t o  r o b b e r y  
( p a r t i c u l a r l y  a g g r a v a t e d  r o b b e r y )  a n d  n a r c o t i c s  v i o l a t i o n s .  

The c h a r a c t e r i s t i c s  o f  i n c a r c e r a t e d  o f f e n d e r s  c o n v i c t e d  of  
v a r i o u s  d e g r e e s  of r o b b e r y  and  n a r c o t i c s  v i o l a t i o n s  were summarized 
f r om a n  a n a l y s i s  o f  t h e  c a s e  h i s t o r i e s  o f  a l l  o f f e n d e r s  i n  t h e s e  
c a t e g o r i e s  i n  t h e  s t a t e  p e n i t e n t i a r y .  The  d a t a  on u n s o l v e d  c a s e s  and  
o f f e n d e r s  b e f o r e  t h e  c o u r t s  w e r e  c o m p i l e d  f r o m  q u e s t i o n n a i r e s  s e n t  
by t h e  s u b c o m m i t t e e  t o  s e l e c t e d  p o l i c e  d e p a r t m e n t s ,  d i s t r i c t  a t t o r n e y s ,  
p r o b a t i o n  d e p a r t m e n t s ,  and c o u r t s .  

The  s u b c o m m i t t e e  made i t s  . r e p o r t , t o  t h e  Cr . im ina1  Code Com- 
m i t t e e  on S e p t e m b e r  22 ,  1 9 6 1  and  t h e  c h a i r m a n  o f  t h e  s u b c o m m i t t e e  
r e p o r t e d  t h e  f o l l o w i n g  f i n d i n g s :  

1) The  c o u r t s  i n  C o l o r a d o  a r e  p e r f o r m i ~ g  t h e i r  j o b s  w e l l .  
I n  p a r t i c u l a r ,  s e n t e n c e s  h a v e  b e e n  h e a v y  f o r  a g g r a v a t e d  r o b b e r i e s .  

2 )  I n  many c a s e s ,  t h e  a g g r a v a t e d  r o b b e r  g r a d u a t e s  f r o m  
b u r g l a r y  t o  h i s  p r e s e n t  o f f e n s e .  

3 )  P r o b a t i o n  h a s  b e e n  g r a n t e d  s p a r i n g l y ,  i f  a t  a l l ,  t o  
a g g r a v a t e d  r o b b e r s ,  and  p r o b a t i o n  h a s  b e e n  q u i t e  s u c c e s s f u l  i n  t h e s e  
c a s e s ,  a l t h o u g h  f o r  some t h e  t ime  on  p r o b a t i o n  h a s  b e e n  t o o  s h o r t  
t o  d e t e r m i n e  t h e  r e s u l t s .  

4 )  T h e r e  i s  a p a r t i c u l a r  p r o b l e m  w i t h  t h e  a g g r a v a t e d  r o b b e r  
who r e c o g n i z e s  t h a t  h e  c a n  r e a l i z e  more  money f r o m  t a k i n g  n a r c o t i c s  
t h a n  emp ty ing  t h e  t i l l  i n  d r u g  s t o r e  h o l d u p s .  He i s  u s u a l l y  n o t  a 
u s e r  b u t  s e l l s  t h e  n a r c o t i c s  h e  a c q u i r e s  t h r o u g h  r o b b e r y  t o  a  p u s h e r .  

1 .  	 Members o f  t h e  s u b c o m m i t t e e  we re :  R e p r e s e n t a t i v e  R o b e r t  E b e r h a r d t ,  
c h a i r m a n ;  S e n a t o r s  Edward J .  Ryrne  a n d  P a u l  Wenke: and R e p r e s e n t -  
a t i v e s  F r a n k  Evans  and  J o h n  Kane.  



5 )  T h e  l i v i n g  p a t t e r n  among t h e  v a r i o u s  c a t e g o r i e s  o f  
r o b b e r s  a n d  n a r c o t i c s  v i o l a t o r s  i s  q u i t e  s i m i l a r .  T h e s e  men a r e  
u s u a l l y  young -- i n  t h e i r  t w e n t i e s ;  h a v e  l i m i t e d  o r  no  o c c u p a t i o n a l  
s k i l l s ;  d u l l  n o r m a l  1 . 9 . ' ~and a n  e i g h t h  g r a d e  e d u c a t i o n  o r  l e s s ;  
p o o r  m i l i t a r y  s e r v i c e  r e c o r d s ,  i f  a n y ;  a n d  a l m o s t  a l l  h a v e  b e e n  
c h a r a c t e r i z e d  a s  h a v i n g  d e e p - s e a t e d  e m o t i o n a l  p r o b l e m s ,  mak ing  a d j u s  -
ment  t o  s o c i e t y  d i f f i c u l t  a n d  o f f e r i n g  a v e r y  p o o r  f u t u r e  p r o g n o s i s .  h 

I n  a c c e p t i n g  t h e  s u b c o m m i t t e e  r e p o r t ,  t h e  C r i m i n a l  Code 
C o m m i t t e e  d e c i d e d  unanimous:.y t h a t  i t  s h o u l d  b e  i n c l u d e d  i n  t h e  
c o m m i t t e e t s f i n a l  r e p o r t  t o  t h e  G e n e r a l  ~ s s e m b l ~  . 3  A c c o r d i n g l y ,  t h e  
s u b c o m m i t t e e  ' s . r e p o r t  i s  p r e s e n t e d  b e l o w .  

C h a r a c t e r i s t i c s  o f  I n c a r c e r a t e d  O f f e n d e r s  

Armed R o b b e r s  

As a r u l e ,  t h e  a rmed  r o b b e r  i s  young  -- b e t w e e n  20 a n d  22 
y e a r s  o f  a g e .  I n  a p p r o x i m a t e l y  65 p e r  c e n t  o f  t h e  c a s e s ,  h i s  e t h n i c  
b a c k g r o u n d  i s  A n g l o ,  a s  o p p o s e d  t o  N e g r o ,  S p a n i s h - A m e r i c a n ,  I n d i a n ,  o r  
c o m b i n a t i o n s  t h e r e o f .  I f  h e  i s  a member o f  a m i n o r i t y  g r o u p ,  t h a t  
g r o u p  i s  m o r e  l i k e l y  t o  b e  S p a n i s h - A m e r i c a n  t h a n  N e g r o .  As f o r  
m a r i t a l  s t a t u s ,  t h e  p r o b a b i l i t y  o f  h i s  b e i n g  s i n g l e  ( w i t h  no m a r r i a g e  
h i s t o r y )  i s  s t r o n g  ( 1 0  c a s e s  o u t  o f  1 7 ) .  C a s e s  o f  d i v o r c e  o r  
s e p a r a t i o n  a r e  f e w  ( t w o  o u t  o f  1 7 ) .  I f  h e  d o e s  h a v e  c h i l d r e n ,  t h e  
number r a n g e s  f r o m  o n e  t o  t h r e e .  

Se ldom i s  t h e  a rmed  r o b b e r y  w h i c h  l e d  t o  h i s  p r e s e n t  
i n c a r c e r a t i o n  h i s  i n i t i a l  o f f e n s e  o r  a r r e s t .  I f  h e  d o e s  h a v e  a p o l i c e  
r e c o r d ,  t h e  number  o f  e n t r i e s  ( e . g . ,  p r e v i o u s  a r r e s t s )  i s  l i k e l y  t o  b e  
f o u r .  On t h e  a v e r a g e  h e  h a s  c o m m i t t e d  o n e  f e l o n y  a n d  o n e  j u v e n i l e  
o f f e n s e .  However ,  i n  n e a r l y  h a l f  t h e  c a s e s ,  t h e r e  i s  no  j u v e n i l e  
r e c o r d ,  a n d  i n  2 9  p e r  c e n t  o f  t h e  c a s e s ,  no  h i s t o r y  o f  p r e v i o u s  f e l o n y  
c o n v i c t i o n s  c a n  b e  f o u n d .  

T h e  i n t e l l i g e n c e  q u o t i e n t  o f  t h e  armed r o b b e r  i s  l i k e l y  t o  
f a l l  w i t h i n  t h e  " d u l l  n o r m a l "  r a n g e  ( 9 0 - 9 2 ) .  R a r e l y  d o e s  h i s  I . Q .  
e x c e e d  105, a n d  i n  14 p e r  c e n t  o f  t h e  c a s e s  it i s  b e l o w  7 0 .  
E d u c a t i o n a l  a c h i e v e m e n t  a p p e a r s  t o  b e  c l o s e l y  r e l a t e d  t o  t h e  d e g r e e  
o f  i n t e l l i g e n c e .  On t h e  a v e r a g e ,  t h e  a rmed  r o b b e r  h a s  c o m p l e t e d  e i g h t  
g r a d e s ,  and  o n l y  i n  i s o l a t e d  i n s t a n c e s  h a s  h e  c o n t i n u e d  h i s  e d u c a t i o n  
beyond  n i n t h  g r a d e .  From a v o c a t i o n a l  s t a n d p o i n t  h e  i s  p o o r l y  e q u i p p e d  
f o r  l i f e ;  o c c u p a t i o n a l  s k i l l s ,  a s  s u c h ,  a r e  s t r i k i n g l y  a b s e n t .  I n  
a p p r o x i m a t e l y  6 5  p e r  c e n t  o f  t h e  c a s e s ,  h e  h a s  b e e n  employed  a s  a  
l a b o r e r ,  a n d  t h e  i n c i d e n c e  o f  s h o r t - t e r m  employment  i s  q u i t e  h i g h  ( 7 1  
p e r  c e n t ) .  I n  h a l f  o f  t h e  c a s e s  h e  h a s  n o t  s e r v e d  i n  t h e  armed f o r c e s ,  
and w h e r e  t h e r e  i s  a r e c o r d  o f  m i l i t a r y  s e r v i c e ,  t h e  d i s c h a r g e ,  i n  
o n l y  o n e  o u t  o f  t w o  c a s e s ,  i s  h o n o r a b l e .  

2 .  	 L e g i s l a t i v e  C o u n c i l  C r i m i n a l  Code C o m m i t t e e ,  M i n u t e s  o f  S e p t e m b e r  
2 2 ,  1962. 

3 .  	 L e g i s l a t i v e  C o u n c i l  C r i m i n a l  Code  C o m m i t t e e ,  M i n u t e s  o f  O c t o b e r  

2 7 ,  1 9 6 2 .  




I n  p r a c t i c a l l y  a l l  c a s e s  t h e  armed r o b b e r  i s  e m o t i o n a l l y  
d i s t u r b e d .  T h e  c h a n c e s  a r e  t h r e e  o u t  of f o u r  t h a t  h e  h a s  been  
i d e n t i f i e d  a s  a  n e u r o t i c  o r  p s y c h o p a t h i c  p e r s o n a l i t y .  I n  a number of 
i n s t a n c e s ,  h i s  I t r e a l i t y  t i e s "  a r e  s t r a i n e d ;  h e  c a n  w i t h s t a n d  p r e s s u r e  
o r  s t ress  o n l y  t o  a p o i n t ,  and beyond t h i s  p o i n t  h e  l a s h e s  o u t  a t  t h e  
w o r l d .  I n  e f f e c t ,  he  t r a n s l a t e s  h i s  i n n e r  c o n f l i c t s  i n t o  a g g r e s s i v e ,  
a n t i s o c i a l  a c t s .  P e r h a p s  some c o r r e l a t i o n  c a n  b e  e s t a b l i s h e d  be tween  
e m o t i o n a l  d i s t u r b a n c e  and home e n v i r o n m e n t .  I t  i s  i n t e r e s t i n g  t o  n o t e  
t h a t  i n  more t h a n  h a l f  of t h e  c a s e s ,  t h e  e n v i r o n m e n t  i n  which t h e  
i n m a t e  was r e a r e d  c a n  b e  c l a s s i f i e d  a s  " p o o r . "  On t h e  o t h e r  hand ,  
t h e  number of " home e n v i r o n m e n t s  s h o u l d  n o t  b e  min imized  ( f i v e  
o u t  of 17 c a s e s" Y o o d. S u r p r i s i n g l y  enough ,  p e r h a p s ,  44 p e r  c e n t  o f  t h e  
" p o o r n  home e n v i r o n m e n t s  a r e  o n e s  i n  which  t h e  m a r i t a l  u n i o n  remained  
r e l a t i v e l y  i n t a c t  ( b o t h  p a r e n t s )  d u r i n g  t h e  i n m a t e ' s  c h i l d h o o d  and 
a d o l e s c e n c e .  On t h e  a v e r a g e  he  h a s  t h r e e  s i b l i n g s .  

The  armed r o b b e r  i s  p r o b a b l y  a modera t e  o r  l l s o c i a l ' '  d r i n k e r .  
I n  o n l y  1 2  p e r  c e n t  of t h e  c a s e s  c a n  h i s  consumpt ion  of  a l c o h o l i c  
b e v e r a g e s  b e  r e g a r d e d  a s  " h e a v y , "  and  i n  s l i g h t l y  l e s s  t h a n  2 5  p e r  
c e n t  o f  t h e  c a s e s ,  u s e  of  a l c o h o l  i s  e x c e s s i v e  o n l y  on o c c a s i o n .  T h e r e  
a r e  no i n s t a n c e s  o f  a l c o h o l i s m .  I n  a d d i t i o n ,  t h e  armed r o b b e r  i s  
seldom a  n a r c o t i c s  u s e r  ( o n l y  f i v e  c a s e s  o u t  of  1 7 ) .  Where a  d r u g  i s  
u s e d ,  t h e  c h a n c e s  a r e  e x c e l l e n t  t h a t  i t  i s  m a r i j u a n a .  

Aqqrava ted  Robbe r s  

Whi le  i t  i s  d i f f i c u l t  t o  draw a  p i c t u r e  o f  a n  a g g r a v a t e d  
r o b b e r  which c o v e r s  a l l  o f f e n d e r s  i n c a r c e r a t e d  f o r  t h i s  c r i m e ,  c e r t a i n  
g e n e r a l i t i e s  may be made and a c o m p o s i t e  p i c t u r e  of  t h e  most  u s u a l  
c h a r a c t e r i s t i c s  may b e  d e v e l o p e d .  

The  c o m p o s i t e  a g g r a v a t e d  r o b b e r  i s  l i k e l y  t o  b e  young - -
between  2 3  and 2 7  y e a r s  o f . a g e .  I n  more t h a n  o n e - h a l f  t h e  i n s t a n c e s ,  
h e  i s  Anglo r a t h e r  t h a n  a member of a m i n o r i t y  g r o u p .  I f  he  i s  a 
member of a m i n o r i t y  g r o u p ,  t h e  c h a n c e s  a r e  a l m o s t  two t o  one t h a t  h e  
i s  a Spanish-Amer ican  r a t h e r  t h a n  a Negro.  He i s  most  l i k e l y  t o  b e  
s i n g l e  - - e i t h e r  n e v e r  h a v i n g  been  m a r r i e d  o r  i s  p r e s e n t l y  d i v o r c e d .  
I f  h e  d o e s  have  m a r r i e d  s t a t u s ,  t h e  c h a n c e s  a r e  one  i n  two t h a t  t h e  
m a r r i a g e  i s  common l aw .  I t  i s  a l s o  u n l i k e l y  t h a t  h e  h a s  any  c h i l d r e n  
( i f  m a r r i e d ) .  I f  h e  d o e s  have  c h i l d r e n ,  i t  i s  u s u a l l y  o n l y  one .  

H i s  i n t e l l i g e n c e  q u o t i e n t  i s  a r o u n d  9 5  o r  d u l l  normal ;  o n l y  
r a r e l y  w i l l  h e  h a v e  a n  1.4. of more t h a n  110 .  R a t h e r  t h a n  a n  I .Q. 
abov? 9 5 ,  he  i s  more l i k e l y  t o  have  one  be tween  75 and 95 .  H i s  
e d u c a t i o n a l  a t t a i n m e n t  r e f l e c t s  v e r y  much h i s  I . Q .  G e n e r a l l y ,  he  
w i l l  b e  found  t o  have  comple t ed  t h e  8 t h  g r a d e .  Seldom h a s  h e  a t t e n d e d  
h i g h  s c h o o l ,  and  t h e  c h a n c e s  a r e  one  i n  t h r e e  t h a t  h e  l e f t  s c h o o l  some-
where be tween  t h e  t h i r d  and e i g h t h  g r a d e s .  H i s  o c c u p a t i o n a l  s k i l l s  
o r  l a c k  t h e r e o f  a r e  a b o u t  on a p a r  w i t h  h i s  1.9. and e d u c a t i o n a l  
a t t a i n m e n t .  G e n e r a l l y ,  h e  h a s  no o c c u p a t i o n  o r  h a s  b e e n  employed o n l y  
a s  a l a b o r e r .  I t  i s  v e r y  u n l i k e l y  t h a t  h e  worked v e r y  l o n g  a t  one  
j o b  o r  f o r  one  employe r .  E i t h e r  h e  h a s  n e v e r  b e e n  employed,  o r  h i s  
work e x p e r i e n c e  h a s  c o n s i s t e d  of a number of u n s k i l l e d  j o b s  a t  low 
pay f o r  s h o r t  p e r i o d s  of  t i m e .  H i s  m i l i t a r y  h i s t o r y  a p p r o x i m a t e s  t h e  
same p a t t e r n .  I f  h e  h a s  been  i n  s e r v i c e  ( and  l e s s  t h a n  o n e  i n  two 
h a v e ) ,  h e  w i l l  p r o b a b l y  have  been  d i s c h a r g e d  f o r  t h e  good of t h e  s e r v i c e ,  



u n d e r  c o n d i t i o n s  o t h e r  t h a n  h o n o r a b l e ,  o r  have  r e c e i v e d  a  d i s h o n o r a b l e  
d i s c h a r g e .  While  h e  may h a v e  r e c e i v e d  a n  h o n o r a b l e  d i s c h a r g e ,  h i s  
m i l i t a r y  r e c o r d  shows a  number of m i n o r  v i o l a t i o n s  and  p e r h a p s  a c o u r t  
m a r t i a l  o r  two.  

H i s  a b i l i t y  t o  s t a y  o u t  o f  t r c u b l e  i n  c i v i l i a n  l i f e  i s  no 
b e t t e r  t h a n  i t  was i n  m i l i t a r y  s e r v i c e .  He p r o b a b l y  h a s  had one  
p r e v i o u s  f e l o n y  c o n v i c t i o n .  The  c h a n c e s  a r e  a l s o  good t h a t  h e  h a s  a  
j u v e n i l e  r e c o r d .  I n  a d d i t i o n .  h e  h a s  been  a r r e s t e d  a t  l e a s t  f o u r  
t i m e s  f o r  i n v e s t i g a t i o n ,  d r u n k e n n e s s ,  v a g r a n c y ,  or some o t h e r  m i s d e m e a n o ~ .  
A l l  i n  a l l ,  he  h a s  had c o n t a c t  w i t h  law e n f o r c e m e n t  o f f i c i a l s  f o r  one  
r e a s o n  o r  a n o t h e r  a t  l e a s t  s e v e n  t i m e s .  

From t h e  f o r e g o i n g  it would a p p e a r  t h a t  t h e  c o m p o s i t e  
a g g r a v a t e d  r o b b e r  h a s  n o t  l e a r n e d  f r o m  e x p e r i e n c e  and h a s  had c o n s i d e r -
a b l e  t r o u b l e  a d j u s t i n g  t o  s o c i e t y .  He h a s  n o t  been  v e r y  s u c c e s s f u l  
a t  t h o s e  t h i n g s  upon which  o u r  s o c i e t y  p l a c e s  h i g h  v a l u e ,  such  a s  
e d u c a t i o n a l  a c h i e v e m e n t ,  o c c u p a t i o n a l  s k i l l s ,  s t e a d y  employment ,  and 
s a t i s f a c t o r y  m i l i t a r y  s e r v i c e .  I t  s h o u l d  come a s  no s u r p r i s e  t h a t  h e  
h a s  a  c o n s i d e r a b l e  number of  e m o t i o n a l  p r o b l e m s ,  some o f  which  a r e  
v e r y  s e r i o u s  and some of  which  make him p o t e n t i a l l y  v e r y  d a n g e r o u s .  
Be ing  u n a b l e  t o  compete  and  g a i n  r e c o g n i t i o n  on s o c i e t y ' s  t e r m s ,  h e  
s e e k s  a n o t h e r  way t o  a c h i e v e  g r a t i f i c a t i o n  o f  h i s  n e e d s  a n d  t o  g a i n  
s t a t u s .  O f t e n ,  h e  t a k e s  o u t  h i s  f r u s t r a t i o n s  t h r o u g h  a s s a u l t  on o t h e r s  
and f e e l s  h i s  weapon i s  a n  e q u a l i z e r  i n  h i s  b a t t l e  a g a i n s t  s o c i e t y .  
The c h a n c e s  a r e  50-50 t h a t  h e  h a s  b e e n  i d e n t i f i e d  a s  a  p s y c h o p a t h i c  
p e r s o n a l i t y ,  a l t h o u g h  h e  may e x h i b i t  e i t h e r  n e u r o t i c  o r  p s y c h o t i c  
t e n d e n c i e s  a s  w e l l .  He i s  u n s u r e  o f  h i m s e l f  and h a s  l i t t l e  r e s p e c t  
e i t h e r  f o r  h i m s e l f  o r  h i s  f e l l o w  man. Bu t  h e  i s  n o t  e v e n  s u c c e s s f u l  
i n  t h e  r o l e  h e  h a s  , chosen  t o  p l a y .  H i s  c r i m e s  a r e  n o t  w e l l  t h o u g h t  o u t ,  
even  t h o s e  i n v o l v i n g  c o n s i d e r a b l e  v i o l e n c e  and l a r g e  sums o f  money. 
More o f t e n  t h a n  n o t ,  t h e  amount o f  money i n v o l v e d  i s  s m a l l .  H i s  
e m o t i o n a l  p rob l ems  may h a v e  b e e n  i d e n t i f i e d  a s  f a r  back a s  h i s  f i r s t  
a r r e s t  o r  h i s  f i r s t  commitment ,  b u t  no o n e  h a s  d o n e  a n y t h i n g  a b o u t  i t .  
He h a s  been  w i t h o u t  h e l p  f o r  s o  l o n g  t h a t  t h e  p r o g n o s i s  i s  v e r y  
d u b i o u s .  

He i s  l i k e l y  t o  d r i n k ,  a l t h o u g h  m o d e r a t e l y  i n  50 p e r  c e n t  of 
t h e  c a s e s .  I f  h e  i s  a heavy  d r i n k e r ,  h i s  d r i n k i n g  h a s  u s u a l l y  b e e n  
i n v o l v e d  i n  h i s  c r i m i n a l  a c t i v i t y .  He d r i n k s  t o  compensa t e  f o r  h i s  
i n a b i l i t y  t o  g e t  a l o n g ,  t a k e s  on f a l s e  c o u r a g e ,  a c q u i r e s  a  weapon,  and  
s e t s  f o r t h  t o  r e d r e s s  g r i e v a n c e s .  I t  i s  much l e s s  l i k e l y  t h a t  h e  u s e s  
n a r c o t i c s .  I f  h e  i s  a n a r c o t i c s  u s e r ,  i t  i s  p r o b a b l e  t h a t  h e  o n l y  u s e s  
m a r i j u a n a ,  a l t h o u g h  i n  a  number o f  i n s t a n c e s  h e  h a s  been  a u s e r  b o t h  o f  
m a r i j u a n a  and h e r o i n .  I n  o n l y  a few c a s e s  w i l l  he  b o t h  d r i n k  and u s e  
n a r c o t i c s .  U s u a l l y  i n  t h e s e  c i r c u m s t a n c e s ,  h e  i s  a m o d e r a t e  d r i n k e r .  
T h e r e  a r e  a  few i n s t a n c e s ,  howeve r ,  whe re  h e  i s  b o t h  a heavy  d r i n k e r  
and  a "main l i n e r . ' '  I t  i s  i n  t h e s e  f e w  i n s t a n c e s  t h a t  p s y c h i a t r i c  
e v a l u a t i o n  i n d i c a t e s  a n  e x t r e m e l y  t r o u b l e d  and p o t e n t i a l l y  d a n g e r o u s  
p y s c h o p a t h i c  p e r s o n a l i t y .  

He i s  more l i k e l y  t o  come f rom a  p o o r  home e n v i r o n m e n t , ,  u s u a l l y  
f r o m  a  b r o k e n  home. I t  i s  s u r p r i s i n g ,  however ,  how o f t e n  h i s  home 
background i s  e i t h e r  good o r  a v e r a g e ,  t h e  same b e i n g  t r u e  o f  t h e  
f a m i l y ' s  f i n a n c i a l  s i t u a t i o n .  He p r o b a b l y  h a s  t h r e e  s i b l i n g s .  A 
f a m i l y  background  w i t h  f i v e  o r  more b r o t h e r s  o r  s i s t e r s  i s  n o t  u n u s u a l ,  
b u t  n o t  a s  p r e v a l e n t  a s  m i g h t  be  e x p e c t e d .  I t  i s  i n t e r e s t i n g  t o  n o t e ,  



t o o ,  t h a t  u s u a l l y  h e  i s  t h e  o n l y  one  i n  t h e  f a m i l y  t o  h a v e  g o t t e n  i n t o  
t r o u b l e  r e p e a t e d l y  w i t h  t h e  law.  I n  most  c a s e s ,  h i s  b r o t h e r s  and 
s i s t e r s  have  made some k i n d  of  a n  a d j u s t m e n t  and  a c c e p t  s o c i e t y .  
They may a l s o  have  e m o t i o n a l  p r o b l e m s ,  b u t  t h e s e  p rob lems  have  n o t  
b r o u g h t  them a s  o f t e n  i n  c o n f l i c t  w i t h  s o c i e t y .  

N a r c o t i c s  V i o l a t o r s  

The n a r c o t i c s  v i o l a t o r  t e n d s  t o  be  a man i n  h i s  l a t e  t w e n t i e s  
( 2 8  t o  30  y e a r s  of  a g e ) .  I n  a p p r o x i m a t e l y  e i g h t  c a s e s  o u t  o f  t e n , h e  
s h a r e s  membership i n  a  m i n o r i t y  g r o u p :  Span i sh -Amer i can ,  44 p e r  c e n t ;  
Negro,  37 p e r  c e n t ;  and I n d i a n ,  one p e r  c e n t .  He i s  l i k e l y  t o  have  
some m a t r i m o n i a l  r e c o r d :  e i t h e r  h e  i s  l e g a l l y  m a r r i e d  o r  i n v o l v e d  i n  
a common-law r e l a t i o n s h i p  ( 2 6  c a s e s  o u t  o f  7 0 ) ;  o r b  h e  i s  d i v o r c e d  
o r  s e p a r a t e d  ( 2 2  c a s e s ) .  The a v e r a g e  number of  c h i l d r e n  b o r n  t o  t h e  
i n m a t e  and h i s  p a r t n e r  i s  o n e .  

Among n a r c o t i c s  v i o l a t o r s ,  9 3  c o n s t i t u t e s  t h e  a v e r a g e  I.Q., 
and i n  16 o u t  o f  56 c a s e s  t h e  d e g r e e  o f  i n t e l l i g e n c e  f a l l s  below 90 .  
I t  s h o u l d  b e  n o t e d ,  however ,  t h a t  i n  2 7  p e r  c e n t  o f  t h e  c a s e s ,  t h e  
i n t e l l i g e n c e  q u o t i e n t  l i e s  somewhere be tween  100 and  110. I t  would 
a p p e a r  t h a t  v e r y  low i n t e l l i g e n c e  i s  p a r t i a l l y  o f f s e t  by s c o r e s  i n  t h e  
" b r i g h t  normal"  c a t e g o r y .  The I . Q .  o f  t h e  c o m p o s i t e  n a r c o t i c s  v i o l a t o r  
i s  a n  i n d e x  t o  h i s  e d u c a t i o n a l  a t t a i n m e n t  - - a  median  o f  n i n e  g r a d e s .  
I n  o n l y  s c a t t e r e d  i n s t a n c e s  h a s  h e  e a r n e d  a h i g h  s c h o o l  d i p l o m a ,  o r  
t h e  e q u i v a l e n t  t h e r e o f  ( t h r e e  o u t  o f  6 9  c a s e s ) .  I n  18 c a s e s  h i s  
e d u c a t i o n , h a s  n o t  e x t e n d e d  beyond t h e  s e v e n t h  g r a d e .  H i s  employment 
r e c o r d  t e n d s  t o  be  s k e t c h y ;  i n  t h e  m a j o r i t y  of  c a s e s  he  h a s  worked a s  
a l a b o r e r . ,  and a s  a r u l e ,  j o b s  a r e  of  s h o r t  d u r a t i o n .  A s  f o r  s e r v i c e  
i n  t h e  armed f o r c e s ,  no h i s t o r y  c a n  b e  found  i n  42 c a s e s .  Where t h e  
i n m a t e  h a s  s e r v e d  i n  a m i l i t a r y  b r a n c h ,  t h e  d i s c h a r g e ,  i n  more t h a n  
h a l f  t h e  c a s e s ,  i s  one  of  t h e  f o l l o w i n g  t y p e s :  h o n o r a b l e ,  w i t h  a  
c o u r t  m a r t i a l  o r  c o u r t s  m a r t i a l  r e c o r d  ( t h r e e  c a s e s ) ;  c o n d i t i o n s  o t h e r -  
t h a n  h o n o r a b l e  ( s i x ) ;  d i s h o n o r a b l e  o r  "bad c o n d u c t "  ( t w o ) ;  and  
u n d e s i r a b l e  ( t w o ) . 

S e r i o u s  e m o t i o n a l  p r o b l e m s  a r e  common among n a r c o t i c s  
v i o l a t o r s .  The p e r s o n a l i t y  of  t h e  v i o l a t o r ,  i n  o n e  o u t  o f  t h r e e  c a s e s ,  
i s  marked by a  p s y c h o p a t h i c  d i s o r d e r .  A s  m i g h t  b e  s u s p e c t e d ,  h e  i s  
v e r y  l i k e 1  t o  u s e  d r u g s  i n  some form ( 5 6  o u t  o f  7 0  c a s e s ) ,  e s p e c i a l l y  
m a r i j u a n a  r31 c a s e s ) ,  and f r e q u e n t l y  h e  i s  a d d i c t e d  t o  n a r c o t i c s  
( 2 6  c a s e s ) .  A s  f o r  a l c o h o l ,  m o d e r a t e  consumpt ion  i s  t h e  r u l e .  Only 
f o u r  p e r  c e n t  of n a r c o t i c s  v i o l a t o r s  a r e  a l c o h o l i c s .  

I n  more t h a n  h a l f  t h e  c a s e s  (33 o u t  of  6 5 )  t h e  home 
env i ronmen t  c a n  b e  c h a r a c t e r i z e d  a s  " p o o r . "  T h e r e  a p p e a r s . t o  be some 
c o r r e l a t i o n  be tween  t h e  " o n e - p a r e n t "  home and  a n  u n d e s i r a b l e  e n v i r o n m e n t .  
I n  29  p e r  c e n t  o f  t h e  c a s e s  t h e  e n v i r o n m e n t  c a n  b e  d e s c r i b e d  a s  "good."  
The median number of  s i b l i n g s  i s  f o u r .  

I n  n e a r l y  a l l  c a s e s  t h e  n a r c o t i c s  v i o l a t o r  h a s  r u n  a f o u l  of 
t h e  law p r i o r  t o  h i s  p r e s e n t  o f f e n s e .  The c h a n c e s  a r e  a l m o s t  one  o u t  
of two t h a t  he  h a s  a j u v e n i l e  r e c o r d ,  and i n a p p r o x i m a t e l y  6 9  p e r  c e n t  
of  t h e  c a s e s  t h e r e  i s  a h i s t o r y  of f e l o n y  c o n v i c t i o n s .  Of t h o s e  4 8  
i n m a t e s  w i t h  p r i o r  f e l o n y  r e c o r d s ,  14  ( o r  2 9  p e r  c e n t )  have  commit ted  

p r e v i o u s  f e l o n i o u s  a c t  i n v o l v i n g  t h e  p o s s e s s i o n  o r  u s e  of  n a r c o t i c s .  



I n  e a c h  case of n a r c o t i c s  v i o l a t i o n ,  t h e  i n d i v i d u a l  i n v o l v e d  
was c h a r g e d  w i t h  " p o s s e s s i o n  o f  n a r c o t i c s "  o r  " p o s s e s s i o n  o f  n a r c o t i c  
d r u g s . '  N o t h i n g  e l s e  ( s u c h  a s  use of d r u g s )  w a s  s p e c i f i e d .  However,  
o t h e r  i n f o r m a t i o n  r e v e a l s  t h a t  a t  l e a s t  f i v e  o f  t h e  v i o l a t o r s  who 
u s e d  d r u g s  were a l s o  p e d d l e r s  o f  n a r c o t i c s .  

S i m p l e  R o b b e r y  

T h e  r o b b e r  i s  l i k e l y  t o  b e  a n  i n d i v i d u a l  i n  h i s  m i d d l e  
t w e n t i e s  (25  t o  2 7 ) .  I n  t h e  m a j o r i t y  o f  c a s e s  t h e  e t h n i c  b a c k g r o u n d  
i s  Anglo  (54 p e r  c e n t ) ,  a s  o p p o s e d  t o  S p a n i s h - A m e r i c a n  (31 p e r  c e n t )  
a n d  Negro  ( 1 5  p e r  c e n t ) .  A s  f o r  m a r i t a l  s t a t u s ,  t h e  p r o b a b i l i t y  o f  
h i s  b e i n g  s i n g l e  ( w i t h  no m a r r i a g e  r e c o r d ) ,  o r  d i v o r c e d  o r  s e p a r a t e d ,  
i s  s t r o n g  (66 p e r  c e n t ) .  I n  40 o u t  o f  123 c a s e s  h e  i s  e i t h e r  l e g a l l y  
m a r r i e d  o r  i n v o l v e d  i n  a  common l a w  r e l a t i o n s h i p .  Where c h i l d r e n  h a v e  
b e e n  b o r n  t o  t h e  i n m a t e  and  h i s  p a r t n e r ,  t h e  number r a n g e s  f r o m  o n e  
( i n  26 c a s e s )  t o  f i v e  ( i n  t h r e e  c a s e s ) .  

Among r o b b e r s  94 i s  t h e  m e d i a n  i n t e l l i g e n c e  q u o t i e n t ,  a n d  
i n  o n l y  two c a s e s  o u t  o f  92 d o e s  t h e  l e v e l  of i n t e l l i g e n c e  f a l l  w i t h i n  
t h e  " s u p e r i o r "  r a n g e  ( a b o v e  1 2 0 ) .  However ,  35 i n m a t e s  a r e  c l u s t e r e d  
i n  t h e  100-120  b r a c k e t .  I t  a p p e a r s  t h a t  s c o r e s  o f  " n o r m a l , "  " b r i g h t  
n o r m a l , ' '  and " s u p e r i o r " '  a r e  b a l a n c e d  a g a i n s t  s c o r e s  b e l o w  91. T h e  
I .Q. o f  t h e  c o m p o s i t e  r o b b e r  s e r v e s  a s  a  c l u e  t o  h i s  e d u c a t i o n a l  
a c h i e v e m e n t  -- u s u a l l y  e i g h t h  g r a d e .  I n  3 2  c a s e s  o u t  o f  122, h i s  
e d u c a t i o n  h a s  b e e n  d i s c o n t i n u e d  a t  t h e  end  of s e v e n t h  g r a d e ,  o r  b e f o r e .  
Yet, it i s  n o t e w o r t h y  t h a t  s i x  i n m a t e s  h a v e  c o m p l e t e d  t w e l v e  g r a d e s ,  
and t h a t  two h a v e  a t t e n d e d  o n e  y e a r  o f  c o l l e g e .  B e c a u s e  o f  l a c k  o f  
c c c u p a t i o n a l  s k i l l s ,  t h e  r o b b e r  i s  i l l - e q u i p p e d  f o r  l i f e ;  i n  o n l y  2 0  
t o  2 5  p e r  c e n t  o f  t h e  c a s e s  d o e s  h e  p o s s e s s  w h a t  c o u l d  b e  l a b e l e d  a 
" s k i l l . "  No o c c u p a t i o n  c a n  b e  l i s t e d  i n  18 o f  t h e  123 c a s e s ,  and  i n  
52 o f  t h e  r e m a i n i n g  105 c a s e s ,  h e  h a s  b e e n  employed  a s  a  l a b o r e r .  J o b s ,  
i n  t h e  m a j o r i t y  o f  c a s e s  ( 5 7  p e r  c e n t ) ,  h a v e  b e e n  o n  a  s h o r t - t e r m  
b a s i s ,  a l t h o u g h  2 1  p e r  c e n t  h a v e  a r e c o r d  of r e l a t i v e l y  s t e a d y  employ-  
ment .  

A s  f o r  m e m b e r s h i p  i n  t h e  armed f o r c e s ,  no s e r v i c e  h i s t o r y  
c a n  b e  f o u n d  i n  5 7  c a s e s  o u t  o f  121. Where t h e  i n m a t e  h a s  s e r v e d  i n  
a m i l i t a r y  b r a n c h ,  t h e  d i s c h a r g e ,  i n  84 p e r  c e n t  o f  t h e  r e m a i n i n g  6 4  
c a s e s ,  i s  o n e  o f  t h e  f o l l o w i n g  t y p e s :  h o n o r a b l e ,  w i t h  a c o u r t  
m a r t i a l  r e c o r d  o r  v i o l a t i o n  of t h e  1 0 4 t h  A r t i c l e  o f  War ( 1 1 ) ;  h o n o r a b l e ,  
i n a p t n e s s  ( two! ;  c o n v e n i e n c e  o f  t h e  g o v e r n m e n t  ( t w o ) ;  u n s u i t a b i l i t y  
( t w o ) ;  c o n d i t i o n s  o t h e r  t h a n  h o n o r a b l e  ( 1 7 ) ;  d i s h o n o r a b l e  o r  "bad 
c o n d u c t "  ( 1 2 ) ;  a n d  u n d e s i r a b l e  ( s i x ) .  

I n  m o s t  c a s e s  t h e  b e h a v i o r a l  p a t t e r n  o f  t h e  r o b b e r  p o i n t s  
t o  e m o t i o n a l  d i s t u r b a n c e .  I n  51 c a s e s  o u t  o f  111, a  p s y c h o p a t h i c  
d i s o r d e r  c h a r a c t e r i z e s  h i s  p e r s o n a l i t y ;  and i n  29 c a s e s  h e  h a s  been 
i d e n t i f i e d  a s  n e u r o t i c .  O n l y  i n  n i n e  c a s e s  i s  t h e r e  no e v i d e n c e  of 
e m o t i o n a 1 p r o b l e m s .  I t  w o u l d  a p p e a r  t h a t  t h e  r o b b e r  ' s e m o t i o n a l  
c o n d i t i o n  c a n  b e  r e l a t e d ,  i n  p a r t  a t  l e a s t , ,  t o  t h e  t y p e  o f  home 
e n v i r o n m e n t  i n  w h i c h  h e  was  r a i s e d .  I n  5 7  o f  1 2 1  c a s e s ,  t h e  e n v i r o n m e n t  
c a n  be c 1 a s s i f i t . d  a s  " p o o r . "  Of t h e s e  homes 18 w e r e  h e a d e d  b y  o n e  
p d r e n t .  On t h e  o t h e r  h a n d ,  4 4  o f  t h e  home e n v i r o n m e n t s  c d n  be 
d d s c r i h e d  a s  " f a i r , "  d n d  20 a s  " g o o d . "  O n  t h e  s v e r a q e ,  t h e  i n m a t e  hcis 
thrr.13 t,o f oar si b l i  n c j s .  



The r o b b e r ,  i n  108 o u t  of  122 c a s e s ,  consumes a l c o h o l i c  
b e v e r a g e s .  I n  n e a r l y  h a l f  of  t h e s e  c a s e s  ( 1 0 8 ) ~s u c h  consumpt ion  i s  
m o d e r a t e ,  b u t  i n  27  c a s e s ,  t h e  d r i n k i n g  i s  h e a v y ,  w i t h  11 i d e n t i f i e d  
a s  a l c o h o l i c s .  A s  a r u l e ,  t h e  r o b b e r  r e f r a i n s  f rom t h e  u s e  of  
n a r c o t i c s  ( 9 3  c a s e s  i n  1 2 2 ) .  I f  a  d r u g  i s  u s e d ,  t h e  c h a n c e s  a r e  
e x c e l l e n t  t h a t  it i s  m a r i j u a n a  a l o n e ,  o r  m a r i j u a n a  combined w i t h  o t h e r  
n a r c o t i c s  ( e . g . ,  h e r o i n ,  m o r p h i n e ,  d i l a u d i d ) .  

R a r e l y  i s  t h e  r o b b e r y  f o r  wh ich  h e  i s  now s e r v i n g  t i m e  t h e  
i n m a t e ' s  f i r s t  o f f e n s e  o r  a r r e s t .  On t h e  a v e r a g e  he  h a s  c o l l i d e d  w i t h  
t h e  law e i g h t  p r e v i o u s  t i m e s  ( i . e . ,  p r i o r  a r r e s t s ,  j u v e n i l e  o f f e n s e s ,  
f e l o n i e s ) .  The a v e r a g e  number o f  f e l o n y  c o n v i c t i o n s  i s  one ;  j u v e n i l e  
o f f e n s e s ,  o n e .  I n  o n l y  1 9  o f  122  c a s e s  h a s  h e  b e e n  c o n v i c t e d  o f  a 
f e l o n y  o r  f e l o n i e s  i n  t h e  same c a t e g o r y  a s  t h e  p r e s e n t  o f f e n s e .  

Summary of  Q u e s t i o n n a i r e  R e s p o n s e s  4 

The q u e s t i o n n a i r e  r e s p o n s e s  i n d i c a t e  t h a t  n a r c o t i c s  
v i o l a t i o n s  a r e  n o t  a s e r i o u s  p rob lem anywhere  b u t  D e n v e r ,  a l t h o u g h  
t h e y  h a v e  been  on t h e  i n c r e a s e  i n  P u e b l o .  W e s t m i n s t e r  was t h e  o n l y  
o t h e r  m e t r o p o l i t a n  a r e a  c i t y  t o  r e p o r t  a n a r c o t i c s  v i o l a t i o n .  Only 
t h r e e  c i t i e s  ( ~ e n v e r ,  A u r o r a ,  and p u e b l o )  r e p o r t e d  a g g r a v a t e d  r o b b e r i e s  
i n v o l v i n g  n a r c o t i c s ,  w i t h  Denver  h a v i n g  b o t h  t h e  h i g h e s t  number and 
i n c i d e n c e .  T h e r e  w e r e  f e w e r  a g g r a v a t e d  r o b b e r i e s  i n v o l v i n g  n a r c o t i c s  
i n  1960  t h a n  i n  1 9 5 9 ,  b u t  t h e  i n c r e a s e  d u r i n g  t h e  f i r s t  h a l f  o f  1961  
i n d i c a t e d  t h a t  1 9 6 1  would b e  t h e  h i g h e s t  o f  t h e  t h r e e  y e a r s .  Of t h e  
t o t a l  a g y r a v a t e d  r o b b e r i e s  r e p o r t e d ,  6 . 5  p e r  c e n t  i n v o l v e d  n a r c o t i c s .  

Aqqrava t ed  R o b b e r i e s  

The  number o f  a g g r a v a t e d  r o b b e r i e s  r e p o r t e d  by e i g  t c i t i e s  
i n c r e a s e d  f rom 5 1 6  i n  1959  t o  555 i n  1960  ( o r  7 . 5  p e r  c e n t ) . '  The 
l a r g e s t  i n c r e a s e  was i n  P u e b l o  -- f r o m  n i n e  t o  2 6  ( o r  188 .9  p e r  c e n t ) .  
D e n v e r ' s  a g g r a v a t e d  r o b b e r i e s  i n c r e a s e d  f rom 482  i n  1959  t o  497  i n  
1960  ( s l i g h t l y  more t h a n  t h r e e  p e r  c e n t ) .  I t  was e s t i m a t e d  t h a t  Denver 
would have  a l m o s t  600  a g g r a v a t e d  r o b b e r i e s  o r  a l m o s t  a  2 0  p e r  c e n t  
i n c r e a s e  o v e r  1960 .  A l a r g e  i n c r e a s e  was a n t i c i p a t e d  i n  Aurora  and 
a d e c r e a s e  i n  P u e b l o ,  w i t h  no s i g n i f i c a n t  c h a n g e  i n  o t h e r  c i t i e s .  

The i n c i d e n c e  of  a g g r a v a t e d  r o b b e r y  (number  p e r  100,000 
p o p u l a t i o n )  f o r  t h e  e i g h t  c i t i e s  was 6 9 . 2  i n  1959  and  7 4 . 5  i n  1960 .  
Denver  had t h e  h i g h e s t  i n c i d e n c e  f o l l o w e d  by A u r o r a ,  W e s t m i n s t e r ,  and  
Grand J u n c t i o n .  S l i g h t l y  more t h a n  40 p e r  c e n t  of t h o s e  a r r e s t e d  f o r  
a g g r a v a t e d  r o b b e r i e s  i n  Denver  w e r e  r e l e a s e d  w i t h o u t  c h a r g e s  d u r i n g  
t h e  two and a h a l f  y e a r s  c o v e r e d  i n  t h e  s t u d y . 6  W e s t m i n s t e r  was t h e  
o n l y  o t h e r  c i t y  w i t h  r e l e a s e s .  

4 .  	 R e p l i e s  f rom p o l i c e  d e p a r t m e n t s ,  d i s t r i c t  a t t o r n e y s ,  c o u r t s  and  
p r o b a t i o n  d e p a r t m e n t s .  

5 .  	 A u r o r a ,  Denve r ,  Englewood, F o r t  C o l l i n s ,  G o l d e n ,  Grand J u n c t i o n ,  
L i t t l e t o n ,  P u e b l o ,  and W e s t m i n s t e r .  

6 .  	 Denver  was a l s o  t h e  o n l y  c i t y  t o  h a v e  n a r c o t i c s  v i o l a t o r s  r e l e a s e d  
w i t h o u t  c h a r g e  	- - ( 5 4 . 4  p e r  c e n t  i n  two and a h a l f  w ears). 
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O v e r - a l l ,  a l m o s t  59 p e r  c e n t  of  t h e  a g g r a v a t e d  r o b b e r i e s  
r e p o r t e d  were u n s o l v e d  i n  1959, 1960, and  t h e  f i r s t  h a l f  of 1961. 
W e s t m i n s t e r  had t h e  h i g h e s t  p r o p o r t i o n  u n s o l v e d  (83.3 p e r  c e n t ) ,  
f o l l o w e d  by Grand  J u n c t i o n  ( 7 7 . 7  p e r  c e n t ) ,  F o r t  C o l l i n s  (66.6 p e r  
c e n t ) ,  Denve r  ( 5 9 . 8  p e r  c e n t ) ,  and A u r o r a  ( 5 2 . 4  p e r  c e n t ) .  

A q q r a v a t e d  R o b b e r s  B e f o r e  t h e  C o u r t s  

I t  i s  d i f f i c u l t  t o  make a  p r e c i s e  a n a l y s i s  of  a g g r a v a t e d  
r o b b e r s  b e f o r e  t h e  c o u r t s  b e c a u s e  o f  v a r i a t i o n s  i n  t h e  c h a r g e  a s  
i n d i c a t e d  on  t h e  c o u r t  d o c k e t s .  40 -5 -1 ,  C.R.S.  1 9 5 3 ,  d e f i n e s  t h r e e  
d i f f e r e n t  k i n d s  o f  r o b b e r y :  a )  armed r o b b e r y  -- weapon ,  no i n j u r y ,  
d e a t h ,  o r  v i o l e n c e ;  b )  a g g r a v a t e d  r o b b e r y  -- i n j u r y ,  a s s a u l t ,  v i o l e n c e  
i n  c o n n e c t i o n  w i t h  t h e  r o b b e r y ;  and  c )  r o b b e r y  -- a l l  o t h e r .  C h a r g e s  
a r e  f i l e d ,  howeve r ,  and  c a s e s  d o c k e t e d  t o  i n c l u d e  f o u r  c a t e g o r i e s  --
s i m p l e  r o b b e r y  h a v i n g  b e e n  a d d e d .  From t h e  e x a m i n a t i o n  of  p e n i t e n t i a r y  
c a s e  h i s t o r i e s ,  i t  a p p e a r s  t h a t  many i n m a t e s  i n c a r c e r a t e d  f o r  
r o b b e r y  commi t t ed  c r i m e s  w h i c h  were more l i k e l y  w i t h i n  t h e  d e f i n i t i o n  
of armed o r  a g g r a v a t e d  r o b b e r y .  T h e r e  i s  a l s o  no a p p a r e n t  d i f f e r e n c e  
be tween  r o b b e r y  and  s i m p l e  r o b b e r y . 7  I t  i s  a l s o  p o s s i b l e  t h a t  c h a r g e s  
on some d e f e n d a n t s  may h a v e  b e e n  r e d u c e d  p r i o r  t o  f i l i n g ,  s o  t h a t  a n  
a n a l y s i s  of  c h a r g e s  r e d u c e d  a f t e r  f i l i n g  may n o t  p r e s e n t  a n  a c c u r a t e  
o r  c o m p l e t e  p i c t u r e .  

Wi th  t h e s e  r e s e r v a t i o n s ,  t h e  f o l l o w i n g  f i n d i n g s  w e r e  made: 

1) 	D u r i n g  t h e  two  a n d  a h a l f  y e a r  p e r i o d ,  c h a r g e s  w e r e  
r e d u c e d  i n  a t  l e a s t  2 8  p e r  c e n t  a n d  p e r h a p s  a s  many a s  36 p e r  c e n t  o f  
t h e  c a s e s . 8  

2 )
t h e  c a s ' e s . 8  

C h a r g e s  w e r e  d i s m i s s e d  i n  a p p r o x i m a t e l y  12 p e r  c e n t  of  

3) The  h i g h e s t  p r o p o r t i o n  o f  d i s m i s s e d  c h a r g e s  f o r  j u d i c i a l  
d i s t r i c t s  w i t h  a s i g n i f i c a n t  number o f  c a s e s  was t h e  l s t ,  f o l l o w e d  by 
t h e  l o t h ,  1 7 t h ,  and  2 n d .  

4 )  The  h i g h e s t  p r o p o r t i o n  o f  r e d u c e d  c h a r g e s  d u r i n g  t h e  two 
and a h a l f  y e a r s  was i n  t h e  2nd  D i s t r i c t  ( ~ e n v e r ) ,  f o l l o w e d  by t h e  
1 7 t h ,  l o t h ,  and  1s t .  

N a r c o t i c s  V i o l a t o r s  B e f o r e  t h e  C o u r t s  

Almos t  2 0  p e r  c e n t  of  t h e  c h a r g e s  of n a r c o t i c s  v i o l a t i o n s  
w e r e  d i s m i s s e d ,  n o t  i r i c l u d i n g  t h o s e  c h a r g e s  d i s m i s s e d  b e f o r e  f i l i n g .  
I n  t h e  1st D i s t r i c t ,  3 6  p e r  c e n t  o f  t h e  c a s e s  w e r e  d i s m i s s e d ;  i n  t h e  
1 0 t h  D i s t r i c t ,  18 p e r  c e n t  w e r e  d i s m i s s e d ;  and  i n  t h e  2nd D i s t r i c t ,  
1 7  p e r  c e n t  w e r e  d i s m i s s e d .  

7 .  	 F o r  e x a m p l e ,  D e n v e r ' s  c r i m i n a l  d o c k e t  shows t h a t  i n  1959  o n l y  13 
a g g r a v a t e d  r o b b e r s  were d o c k e t e d  a n d  105 r o b b e r s ;  i n  1960  t h e  
t o t a l s  w e r e  18 a g g r a v a t e d  r o b b e r s  and  1 2 8  r o b b e r s .  

8 .  	 T h e  p r o p o r t i o n  may h a v e  b e e n  h i g h e r  a f t e r  a c t i o n  was  t a k e n  i n  t h e  
s i z e a b l e  number o f  c a s e s  w h i c h  had b e e n  f i l e d  i n  1 9 6 1 ,  b u t  w e r e  
s t i l l  p e n d i n g  a t  t h e  t i m e  t h e  q u e s t i o n n a i r e s  w e r e  r e t u r n e d .  



I n  o n l y  15 p e r  c e n t  of t h e  c a s e s  were c h a r g e s  r e d u c e d .  
Aga in  t h e  1 s t  D i s t r i c t  had t h e  h i  h e s t  p r o p o r t i o n  of  c a s e s  i n  which 
c h a r g e s  were r e d u c e d  (36  p e r  c e n t3, f o l l o w e d  by t h e  1 7 t h  ( 2 5  p e r  c e n t )  
and t h e  2nd ( 1 3  p e r  c e n t ) .  

P r o b a t i o n  

I t  a p p e a r e d  f rom t h e  l i m i t e d  i n f o r m a t i o n  a v a i l a b l e ,  t h a t  
p r o b a t i o n  i s  g r a n t e d  s p a r i n g l y  t o  a g g r a v a t e d  r o b b e r s  and  n a r c o t i c s  
v i o l a t o r s  and t h a t  t h e r e  a r e  s u r p r i s i n g l y  few i n s t a n c e s  of  p r o b a t i o n  
v i o l a t i o n ,  a l t h o u g h  many o f  t h e s e  p r o b a t i o n e r s  have n o t  f i n i s h e d  
t h e i r  t e r m s  of p r o b a t i o n  and  have c o n s i d e r a b l e  t i m e  l e f t ,  s o  t h a t  i t  
i s  l i k e l y  t h a t  t h e  number of  v i o l a t i o n s  would i n c r e a s e .  



NARCOTICS CONTROL 

C o l o r a d o ' s  s t a t u t e s  on n a r c o t i c s  o f f e n s e s  and c o n t r o l  w e r e  
l a s t  amended i n  1960 when much more s e v e r e  p e n a l t i e s  were  a d o p t e d  and 
a d d i c t i o n  was made a  misdemeanor  o f f e n s e .  D e s p i t e  t h e s e  r e c e n t  
c h a n g e s ,  n a r c o t i c s  l e g i s l a t i o n  was i n c l u d e d  among t h e  s u b j e c t s  l i s t e d  
i n  S e n a t e  J o i n t  R e s o l u t i o n  No. 14  ( 1 9 6 1 )  f o r  s t u d y  by t h e  C r i m i n a l  
Code Commit tee .  The C r i m i n a l  Code Commit tee  began c o n s i d e r a t i o n  of 
n a r c o t i c s  p rob lems  a t  i t s  March 9 ,  1962 m e e t i n g  a t  which  t i m e  t h e  
commit tee  h e a r d  f rom W i l l i a m  B .  E l d r i d g e ,  American Bar  F o u n d a t i o n ,  
who was s t a f f  d i r e c t o r  f o r  t h e  f o u n d a t i o n ' s  r e c e n t l y  p u b l i s h e d  s t u d y  
e n t i t l e d  N a r c o t i c s  and  t h e  Law. A C r i t i q u e  of  t h e  American E x ~ e r i m e n t  
i n  N a r c o t i c  Drug C o n t r o l .  A summary of M r .  E l d r i d g e ' s  d i s c u s s i o n  of 
n a r c o t i c s  p rob lems  f o l l o w s  :l  

Scowe of S t u d v  

A f t e r  t h e  j o i n t  commi t t ee  of  t h e  American Bar  A s s o c i a t i o n  
and t h e  American ~ U e d i c a l  A s s o c i a t i o n  comple t ed  i t s  r e p o r t  on n a r c o t i c s  
c o n t r o l  and p r o b l e m s ,  i t  recommended f i v e  a d d i t i o n a l  r e s e a r c h  p r o j e c t s .  
Two of  t h e s e  w e r e  m e d i c a l ,  two w e r e  l e g a l ,  and t h e  o t h e r  was 
s o c i o l o g i c a l , w h i c h  d e a l t  w i t h  e d u c a t i o n .  The two l e g a l  r e s e a r c h  
p r o p o s a l s  were  g i v e n  t o  t h e  American Bar  F o u n d a t i o n  f o r  i t s  c o n s i d e r a t i o n .  
They were  e x t r e m e l y  l a r g e ,  sweeping  p r o p o s a l s ,  and t h e  f o u n d a t i o n  d i d  
n o t  f e e l  a t  t h e  t i m e  t h a t  t h e  a r e a s  were  w e l l  enough d e f i n e d  o r  t h a t  
money o r  p e r s o n n e l  were  a v a i l a b l e  t o  go  i n t o  them t o  t h e  d e g r e e  t h a t  
t h e s e  two p r o p o s a l s  s u g g e s t e d .  So i t  was d e c i d e d  t o  t a k e  t h e s e  
p r o j e c t s  p i e c e m e a l  and t r y  t o  p r o v i d e  some u s e f u l  i n f o r m a t i o n  t o  t h e  
p e o p l e  conce rned  a b o u t  n a r c o t i c s  c o n t r o l .  

I t ' s  a n  a r e a  which  i s  r i p e  w i t h  d i v i s i o n  and d i s s e n s i o n  among 
t h e  p e o p l e  who e s p o u s e  one method o r  a n o t h e r  f o r  c o n t r o l l i n g  n a r c o t i c s ,  
and t h e  mos t  c l e a r l y  d e f i n e d  a r e a  and t h e  s h a r p e s t  d i v i s i o n  o c c u r s  
o v e r  t h e  e f f e c t i v e n e s s  of  c u r r e n t  p o l i c i e s .  C o n s e q u e n t l y ,  t h e  s t u d y  
was d i r e c t e d  p r i m a r i l y  a t  a n  e m p i r i c a l  e x a m i n a t i o n  of  t h e  a d m i n i s t r a t i o n  
of  n a r c o t i c s  d r u g  l a w s  t h r o u g h o u t  t h e  U n i t e d  S t a t e s  t o  d e t e r m i n e  how 
w e l l  t h e y  a r e  w o r k i n g ,  i . e . ,  l e a v i n g  a s i d e  f o r  a  moment a l l  q u e s t i o n s  
of human i ty ,  s o c i o l o g y  and e v e r y t h i n g  e l s e  -- d o  t h e y  work? 

Seven  s t a t e s  and t h e  D i s t r i c t  of Columbia w e r e  s e l e c t e d  f o r  
i n t e n s i v e  s t u d y  and t h e  l a w s  of a l l  t h e  s t a t e s  were  examined .  New York, 
M a s s a c h u s e t t s ,  I l l i n o i s ,  O h i o ,  M i s s o u r i ,  C a l i f o r n i a ,  New J e r s e y ,  and 
t h e  D i s t r i c t  of Columbia w e r e  examined i n  d e p t h ,  i n c l u d i n g  t h e  r e p o r t s  
of a l l  t h e  a g e n c i e s  t h a t  c o u l d  be  c o n t a c t e d  and i n t e r v i e w e d  i n  t h o s e  
s t a t e s .  I n  a d d i t i o n  t o  t h i s ,  of c o u r s e ,  t h e  s t a f f  t a l k e d  e x t e n s i v e l y  
w i t h  F e d e r a l  N a r c o t i c s  Bureau p e r s o n n e l  and examined r e p o r t s  made 
a v a i l a b l e  by t h e  c o m m i s s i o n e r s .  

( N O W ,  b e f o r e  I go  any  f u r t h e r ,  I want  t o  s a y  t h a t  any 

a s s i s t a n c e  I c a n  o f f e r  t h i s  commi t t ee  i s  l i m i t e d .  I am n o t  a n  e x p e r t  

on n a r c o t i c s  d r u g s  o r  n a r c o t i c  a d d i c t i o n .  I f  I am a n  e x p e r t  on any - 

t h i n g ,  it i s  what  p e o p l e  know a b o u t  i t .  I c a n  t e l l  you s o m e t h i n g  


1. 	excerpted from L e g i s l a t i v e  C o u n c i l  C r i m i n a l  Code Commit tee ,  Minu te s  
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a b o u t  w h a t  p e o p l e  know and wha t  t h e y  d o n ' t  know. T h i s  i s  t h e  f i r s t  
s t u d y  t h a t  we h a v e  been  a b l e  t o  f i n d  t h a t  i s  b a s e d  p u r e l y  on e m p i r i c a l  
u s e  of  r e p o r t s  and  s t a t i s t i c s .  We p u t  a s i d e ,  f o r  t h e  mos t  p a r t ,  
s t u d i e s  and  r e p o r t s  on a d d i c t  p o p u l a t i o n  i n  t h i s  c o u n t r y ,  b e c a u s e  t h e y  
a r e  l a r g e l y  based  on o p i n i o n . )  

N a r c o t i c s  C e n s u s .  The F e d e r a l  Bureau  of  N a r c o t i c s  k e e p s  a n  
a d d i c t  c e n s u s .  I t  i s  b a s e d  on who r e p o r t s  wha t  t o  t h e  F e d e r a l  Bureau 
of N a r c o t i c s ,  and I am s u r e  t h a t  mos t  of  you a r e  aware  t h a t  when you 
have  t o  t a k e  t h i n g s  a t  f a c e  v a l u e  f rom a  r e p o r t i n g  a g e n c y ,  you h a v e  t o  
a c c e p t  t h e  f a c t  t h a t  t h e  t h i n g s  a r e  n o t  a c c u r a t e .  The  F e d e r a l  Bureau 
of  N a r c o t i c s  o n l y  h o l d s  them o u t  a s  r e p o r t e d  s t a t i s t i c s .  However, 
v e r y  d a n g e r o u s  c o m p a r i s o n s  a r e  made i n  j u s t i f i c a t i o n  of  n a r c o t i c s  
c o n t r o l  p o l i c i e s  by u s i n g  t h e  f i g u r e s  which  a r e  b a s e d  on r e p o r t e d  
a d d i c t s .  C u r r e n t l y ,  t h e r e  a r e  s o m e t h i n g  l i k e  4 5 , 0 0 0  a d d i c t s  known by 
name. T h i s  f i g u r e  i s  o f t e n  u s e d  t o  b a l a n c e  a g a i n s t  e s t i m a t e s  f rom t h e  
e a r l y  n i n e t e e n  h u n d r e d s .  E s t i m a t e s  a t  t h a t  t i m e  r a n g e d  f rom 100 t o  
200 ,000 ,  and i n  some c a s e s ,  up  a s  h i g h  a s  a  m i l l i o n .  I n  u s i n g  e s t i m a t e s ,  
l e t ' s  t a k e  t h e  mos t  c o n s e r v a t i v e  one  of  100,000 and  compare i t  w i t h  
4 4 , 0 0 0  now, and i t  i s  h i g h l y  i m p r e s s i v e .  But  4 4 , 0 0 0  i s  n o t  a n  e s t i m a t e ,  
i t  i s  a n  e n u m e r a t i o n ,  and t h e r e  i s  no f a c t o r  added  t o  i t .  

I n  t h e s e  s e v e n  s t a t e s  p e o p l e  w e r e  c o n t a c t e d  who e i t h e r  had 
t h e  s t a t u t o r y  r e s p o n s i b i l i t y  f o r  n a r c o t i c s  c o n t r o l  o r  whose names were  
g i v e n  u s  by p e o p l e  c o n n e c t e d  w i t h  n a r c o t i c  d r u g  c o n t r o l ,  I n f o r m a t i o n  
was r e q u e s t e d  on t h e  number of  n a r c o t i c  o f f e n s e s ,  t h e  s e n t e n c e s  wh ich  
were  imposed ,  t h e  l e n g t h  of  s e n t e n c e s  a c t u a l l y  s e r v e d ,  r e c i d i v i s m ,  and 
n a r c o t i c - a s s o c i a t e d  c r i m e s .  

. The r e p l i e s  t o  t h e s e  i n i t i a l  i n q u i r i e s  w e r e  u n b e l i e v a b l y  
d i s a p p o i n t i n g .  I n  mos t  p l a c e s  t h e  b u r e a u  o r  d i v i s i o n  o r  d e p a r t m e n t  
c h a r g e d  by s t a t u t e  w i t h  m a i n t a i n i n g  i n f o r m a t i o n  o r  w i t h  r e s p o n s i b i l i t y  
of  t h e  a d m i n i s t r a t i o n  of  d r u g  l a w s  had no i d e a  wha t  was g o i n g  o n ,  
O t h e r  p l a c e s ,  e s p e c i a l l y  w h e r e  r e c o r d s  w e r e  k e p t ,  t r i e d  t o  d o  v e r y ,  
v e r y  l i t t l e  t o  e n l i g h t e n  u s  on w h a t  was  g o i n g  o n .  T h e  s t a t i s t i c s  which 
c a n  b e  m a r s h a l l e d  c a n  s u p p o r t  a n y  v i e w  you w i s h  t o  t a k e .  I f  I were  
h i r e d  a s  a  s t a t i s t i c a l  c o n s u l t a n t  by t h i s  c o m m i t t e e  and I knew which  
way t h e  commi t t ee  was  l e a n i n g ,  I c o u l d  p r o v i d e  you w i t h  w h a t e v e r  k i n d  
of  i n f o r m a t i o n  you w i s h e d ,  a n d  someone e l s e  c o u l d  p r o v i d e  t h e  e x a c t  
o p p o s i t e .  I t  i s  o n e  a r e a  whe re  t h e r e  i s  a w e a l t h  o f  s t a t i s t i c a l  
i n f o r m a t i o n ,  and  v e r y  l i t t l e  of  i t  i s  a n y  good .  

I t h i n k  t h i s  i s  a n  e x t r e m e l y  i m p o r t a n t  p o i n t  f o r  a l l  o f  you 
t o  k e e p  i n  mind when you a r e  c o n s i d e r i n g  m o d i f i c a t i o n  i n  you r  own 
n a r c o t i c  l a w s  - - t h a t  a l m o s t  a l l  t h e  i n f o r m a t i o n  which  c a n  b e  
p r o v i d e d  t o  you i s  s u b j e c t  t o  r e b u t t a l .  

Ohio  and Michiqan  

O h i o  i s  f r e q u e n t l y  c i t e d  a s  t h e  model j u r i s d i c t i o n  i n  
n a r c o t i c s ,  s u p p o s e d l y  h a v i n g  t h e  s t i f f e s t  l aw i n  t h e  c o u n t r y .  We have  
been  t o l d  t h a t  n a r c o t i c  a d d i c t i o n  h a s  f a l l e n  o f f  a t  some d r a m a t i c  
r a t e  i n  Oh io ,  b u t  t h e r e  i s  no way t o  p r o v e  o r  d i s p r o v e  t h i s .  The number 
o f  n a r c o t i c  a r r e s t s  h a s  d e c l i n e d  i n  O h i o ,  b u t  n o t  n e a r l y  s o  m a r k e d l y  
a s  t h e  supposed  d e c l i n e  i n  a d d i c t i o n .  Remember t h e  t i e - u p  be tween  
n a r c o t i c  a d d i c t i o n  and c r i m e  e v e r y w h e r e ;  t h e  t o l l  o f  n a r c o t i c s  a d d i c t i o n  
i s  s a i d  t o  p r o v i d e  50 p e r  c e n t  of  t h e  c r i m e  i n  t h e  large c i t i e s  and 



25 per cent  o f  t h e  crime t h r o u g h o u t  t h e  U n i t e d  S t a t e s .  N a r c o t i c  
a d d i c t i o n  i n  O h i o  i s  s u p p o s e d  t o  h a v e  d e c l i n e d  s o m e t h i n g  l i k e  80 p e r  
c e n t  s i n c e  i t  e n a c t e d  i t s  h a r s h  l e g i s l a t i o n ,  b u t  t h e  c r i m e  n o r m a l l y  
a s s o c i a t e d  w i t h  n a r c o t i c s  h a s  n o t .  L a r c e n y ,  r o b b e r y ,  b u r g l a r y ,  
f o r g e r y ,  a n d  p r o s t i t u t i o n  h a v e  n o t  d e c l i n e d  a t  a l l .  

Now i t  seems t o  me t h a t  o n e  m u s t  come t o  o n e  o f  two 
c o n c l u s i o n s  o n  t h i s  k i n d  o f  e v i d e n c e .  E i t h e r  a d d i c t i o n  h a s  n o t  
d e c l i n e d  i n  O h i o ,  o r  a d d i c t i o n  d o e s  n o t  p r o m o t e  t h e  crime t o  t h e  e x t e n t  
we a r e  t o l d  i t  p r o m o t e s .  T h i s  i s  t h e  c o n f u s e d  p i c t u r e  a l l  o v e r  t h e  
c o u n t r y .  

Now, t h e  n e x t  t h i n g  t o  k e e p  i n  mind when e x a m i n i n g  t h e  r e s u l t s  
o f  p a r t i c u l a r  l e g i s l a t i v e  e f f o r t s  i s  t h a t  t h e r e  i s  a w o r l d  o f  d i f f e r e n c e  
b e t w e e n  w r i t i n g  h a r s h  l e g i s l a t i o n  a n d  h a v i n g  i t  a p p l i e d .  M i c h i g a n  h a s  
a  2 0 - y e a r  minimum m a n d a t o r y  p e n a l t y  f o r  t h e  s a l e  o f  n a r c o t i c s .  T h a t ' s  
f i n e ,  b u t  h a r d l y  a n y o n e  g e t s  c o n v i c t e d  i n  M i c h i g a n  f o r  t h e  s a l e  o f  
n a r c o t i c s ,  s o m e t h i n g  l e s s  t h a n  t h r e e  p e r  c e n t .  The  c h a r g e s  a r e  u s u a l l y  
r e d u c e d  t o  p o s s e s s i o n .  T h i s  h a p p e n s  b e c a u s e  t h e  j u d g e s  j u s t  w i l l  n o t  
i m p o s e  t h e  m a n d a t o r y  p e n a l t y .  T h e  A m e r i c a n  B a r  F o u n d a t i o n  h a s  u n d e r t a k e n  
a n  e x t e n s i v e  s t u d y  of t h e  a d m i n i s t r a t i o n  o f  c r i m i n a l  j u s t i c e ,  a n d  t h i s  
s t u d y  h a s  b e e n  g o i n g  on  f o r  s i x  y e a r s .  When t h e  s t a f f  was  w o r k i n g  i n  
D e t r o i t ,  i t  was  f o u n d  t h a t  p e o p l e  w e r e  n o t  c o n v i c t e d  f o r  s a l e  of  
n a r c o t i c s ,  a n d  t h e r e  t h e  a n s w e r  t h e y  w e r e  g i v e n  w a s  t h a t  t h e  j u d g e  
would  n o t  a l l o w  i t ,  b e c a u s e  t h e y  would  n o t  i m p o s e  2 0 - y e a r  minimum 
s e n t e n c e s  on t h e s e  p e o p l e .  

The  C a l i f o r n i a  N a r c o t i c s  Commiss ion  w e n t  t o  M i c h i g a n  t o  t a l k  
w i t h  t h e  j u d g e s ,  and  t h e i r  a n s w e r  w a s  t h a t  t h e  j u r i e s  would  n o t  c o n v i c t .  
W h a t e v e r  i t  i s ,  t h e y  d o n ' t  d o  i t .  Now, b e c a u s e  o f  t h i s ,  t h e  p r o p o n e n t s  
o f  h e a v y  p e n a l t i e s  f o r  n a r c o t i c s  a d d i c t s  w i l l  s u g g e s t  ( d e s p i t e  t h e  
f a c t  t h a t  M i c h i g a n  comes  c l o s e s t  t o  t h e i r  i d e a l  o f  s t i f f  s e n t e n c e s )  
t h a t  you m u s t  h a v e  c o o p e r a t i o n  f r o m  d i s t r i c t  a t t o r n e y s  and  f r o m  t h e  
j u d i c i a r y  t o  make t h e  l a w  w o r k .  T h i s  i s  q u i t e  t r u e ,  and  I d o n 1t know 
how you a r e  g o i n g  t o  g e t  i t ,  u n l e s s  you c o n d u c t  a n  e d u c a t i o n  p r o g r a m  
t o  c o n v i n c e  t h e  j u d g e s  and  t h e  j u r i e s  t h a t  s u c h  s e n t e n c e s  a r e  d e s i r a b l e .  

L e t  u s  a s s u m e  now t h a t  a s t a t e  h a s  s e v e r e  p e n a l t y  l e g i s l a t i o n  
and a c o o p e r a t i v e  j u d i c i a r y  a n d  p r o s e c u t i n g  b o d y .  S u s p e n s i o n ,  
p r o b a t i o n ,  and p a r o l e  a r e n ' t  s t o p p e d ;  t h e y  a r e  g o i n g  t o  g e t  o u t .  I 
c o u l d  n o t  f i n d  o u t  f r o m  t h e  c o u r s e  o f  t h i s  s t u d y  v e r y  s a t i s f a c t o r y  
a n s w e r s  on how many m o n t h s  p e o p l e  c o n v i c t e d  of  v a r i o u s  n a r c o t i c  o f f e n s e s  
a c t u a l l y  s p e n t  i n  p r i s o n .  I c o u l d  f i n d  i t  o u t  i n  t h e  f e d e r a l  s y s t e m .  
T h e r e  i s  no p a r o l e  f o r  n a r c o t i c  a d d i c t s  and  t h e r e  i s  a minimum f i v e -  
y e a r  p e n a l t y ,  s o  t h e y  s p e n d  i t  a l l  i n  p r i s o n .  I n  e x a m i n i n g  t h e s e  
m a t t e r s ,  w e  a l l  n e e d  a l o t  more  i n f o r m a t i o n  t h a n  i s  a v a i l a b l e .  One o f  
t h e  g r e a t e s t  s e r v i c e s  a n y  s t a t e  l e g i s l a t u r e  c o u l d  p r o v i d e  now i s  
( r e g a r d l e s s  o f  w h a t e v e r  k i n d  of  c o n t r o l  m e a s u r e s  you f e e l  a r e  n e c e s s a r y )  
t h e  d e v e l o p m e n t  o f  some s y s t e m  f o r  c h e c k i n g  t h e  e f f e c t i v e n e s s  o f  t h e s e  
c o n t r o l s  o v e r  a  p e r i o d  of  t i m e ;  t h e r e  i s  no way t o  d o  t h i s  now. A l s o  
t h e  i n f o r m a t i o n  t h a t  you n e e d  t o  know now a b o u t  p e o p l e  c h a r g e d  and  
c o n v i c t e d  o f  n a r c o t i c s  o f f e n s e s  i s  v e r y  e x t e n s i v e .  

What c a u s e s  a d d i c t i o n ?  D o c t o r s  s t a t e  t h a t  many p e o p l e  c a n  

s p e n d  a  l o n g  t i m e  i n  t h e  h o s p i t a l  u n d e r  s e v e r e  p a i n .  D u r i n g  t h i s  t i m e  

t h e y  a r e  b e i n g  a d m i n i s t e r e d  m o r p h i n e  o r  some l e s s  p o t e n t  d r u g , . .  a n d  when 

t h e  p a i n  s u b s i d e s ,  t h e y  a r e  n o t  a d d i c t e d ;  a n o t h e r  i n d i v i d u a l ,  h o w e v e r ,  

u n d e r  s i m i l a r  c i r c u m s t a n c e s  i s  a d d i c t e d .  Why? I f  i t ' s  t r u e  i n  




h o s p i t a l s ,  i t ' l l  b e  t r u e  i n  p r i s o n s .  When one i n d i v i d u a l  s tar ts  u s i n g  
n a r c o t i c s  d r u g s ,  i f  h e  i s  removed f r o m  t h e  s o u r c e  by  i m p r i s o n m e n t ,  h e  
may come o u t  f i n e  and n e v e r  need i t  a g a i n .  The  m a j o r i t y  a p p a r e n t l y  
d o  n o t .  T h i s  d o e s  n o t  mean, however ,  t h a t  a d d i c t i o n  i s  n o t  c u r a b l e ,  
t h a t  i t  c a n n o t  r e s p o n d  a d e q u a t e l y  t o  t r e a t m e n t .  Bu t  t h e  d i f f i c u l t y  
t h u s  f a r  i n  d e v e l o p i n g  t r e a t m e n t  and  r e h a b i l i t a t i o n  p r o c e d u r e s  i n  
p e n a l  and m e d i c a l  i n s t i t u t i o n s  i s  t h a t  nobody ( l e g i s l a t u r e s ,  
a p p r o p r i a t i o n  c o m m i t t e e s ,  p u b l i c  h e a l t h  s e r v i c e s ,  and  s u c h )  h a s  p r o v i d e d  
t h e  f u n d s  t o  c o n d u c t  f o l l o w - u p  s t u d i e s  t o  f i n d  o u t  wha t  happened .  

I was r e a l l y  moved w i t h  g r e a t  p i t y  when I wen t  t o  t h e  
L e x i n g t o n  N a r c o t i c s  t l o s p i t a l ,  wh ich  i s  s t a f f e d  by a n  e x t r e m e l y  
d e d i c a t e d  g r o u p  o f  p e o p l e ,  b u t  t h e i r  j o b  seems t o  b e  l i k e  t h a t  of  a 
s u r g e o n  who o p e r a t e s  on a p a t i e n t  f o r  c a n c e r  t o d a y  and n e v e r  knows 
w h e t h e r  t h e  man l i v e d  o r  d i e d .  Tomorrow h e  h a s  t o  p e r f o r m  t h e  same 
o p e r a t i o n  a g a i n ,  and h e  d o e s n ' t  know w h e t h e r  t o  mod i fy  h i s  p r o c e d u r e  
b e c a u s e  he  knows n o t h i n g  a b o u t  i t s  s u c c e s s .  I f  you a r e  g o i n g  t o  
p r o v i d e  f a c i l i t i e s  t o  a i d  n a r c o t i c s  a d d i c t s ,  t h e y  w i l l  b e  v a l u e l e s s  
u n l e s s  you p r o v i d e  a d d i t i o n a l  f a c i l i t i e s  t o  f i n d  o u t  wha t  happened t o  
them; and t h e y  h a v e  t o  b e  f a i r l y  e x t e n s i v e  f a c i l i t i e s .  

I n  New York ,  a f e w  s t u d i e s  h a v e  been  c o n d u c t e d ,  and some o f  
them h a v e  b e e n  most  g r a t i f y i n g ,  p a r t i c u l a r l y  t h o s e  on i n t e n s i v e  p a r o l e  
c a r e  w i t h  n a r c o t i c s  p a t i e n t s .  And when you remember t h a t  it c o s t s  
some th ing  l i k e  $350 a y e a r  p e r  p a r o l e e  f o r  t h i s  i n t e n s i v e  c a r e  a s  
compared t o  t h e  $250 f o r  a  r e g u l a r  p a r o l e e ,  i t  s o u n d s  a l i t t l e  b i t  h i g h  
a t  f i r s t ,  b u t  i n  New York i t  c o s t s  a b o u t  $ 2 , 0 0 0  a y e a r  t o  keep  a p e r s o n  
i n  p r i s o n .  I t  c o s t s  money t o  s u p p o r t  h i s  d e p e n d e n t s  w h i l e  h e  i s  t h e r e  
( t h e y  u s u a l l y  d o n ' t  have  a n y  income) ,  p l u s ,  we a r e  t o l d ,  m i l l i o n s  and 
m i l l i o n s  o f  d o l l a r s  i n  d e p r e d a t i o n  by n a r c o t i c s  a d d i c t s .  I n t e n s i v e  
c a r e  f o r  p a r o l e e s  and r e h a b i l i t a t i o n  s e r v i c e s  i n  p e n a l  i n s t i t u t i o n s  
a r e  r e a l l y  a  s m a l l  i n v e s t m e n t  i n  c o m p a r i s o n  t o  wha t  it c o s t s  w i t h o u t  
i t .  

S o l u t i o n s  t o  t h e  N a r c o t i c s  P rob lem 

Now, l e t  u s  t u r n  f o r  a moment t o  t h e  p r o p o s e d  s o l u t i o n s  t o  
t h e  n a r c o t i c s  p r o b l e m s .  G e n e r a l l y ,  t h e r e  a r e  a b o u t  f i v e  m a j o r  o n e s .  
F i r s t ,  and t h e  mos t  i m p 0 r t a n t . i ~  t h e  o n e  now f o l l o w e d ,  t h a t  of  a p p l y i n g  
c r i m i n a l  s a n c t i o n .  The p r o p o n e n t s  of  c r i m i n a l  s a n c t i o n  a s  a  method of 
c o n t r o l  a r g u e  t h a t  f o r  p r a c t i c a l  r e a s o n s  you c a n n o t  make d i s t i n c t i o n s  
a b o u t  p e o p l e  who h a v e  n a r c o t i c  d r u g s  i n  t h e i r  p o s s e s s i o n .  I c a n  c i t e  
you a n  e x a m p l e , I  th ink ,  wh ich  p o i n t s  up mos t  of  t h e  c r i t i c i s m  of t h e  
a p p r o a c h :  I c a n  h a v e  10 pounds  of  u n c u t  h e r o i n  i n  my p o s s e s s i o n  
and you c a n  have  o n e  c a p s u l e ,  and u n d e r  t h e  f e d e r a l  l a w s  we b o t h  go 
t o  p r i s o n  f o r  t h e  same l e n g t h  o f  t i m e .  Now, i t  may b e  p r a c t i c a l  t o  
s d m i n i s t e r  such  a l a w ,  b u t  it i s  a l s o  j u s t i f i a b l y  u n r e a l i s t i c .  T h e r e  
a r e  s e v e r e  p r o b l e m s  a b o u t  a l l o w i n g  and  making d i s t i n c t i o n s  i n  t h e  
amount o f  d r u g s  p o s s e s s e d .  I t  h a s  b e e n  t r i e d  i n  New York.  New York 
p o l i c e m e n  t e l l  me t h a t  t h e  n a r c o t i c s  p u s h e r s  c a r r y  o n e  g r a i n  l e s s  
t h a n  t h e  s t a t u t o r y  minimum f o r  a  misdemeanor ,  and t h e i r  b u s i n e s s  
f l o u r i s h e s .  T h i s  may v e r y  w e l l  b e  t r u e .  

I d o n ' t  s e e ,  m y s e l f ,  why t h e  d i s c r e t i o n  t h a t  h a s  b e e n  v e s t e d  
i n  j u d g e s  f o r  y e a r s  i n  a l l  s o r t s  o f  c r i m i n a l  o f f e n s e s  h a s  t o  be  d e n i e d  
i n  t h i s  p a r t i c u l a r  a r e a .  J u d i c i a l  d i s c r e t i o n  a l l o w s  t h e  d e t e r m i n a t i o n  



o f  t h e  s e n t e n c e  a c c o r d i n g  t o  w h a t  t h e  c o n d i t i o n s  a r e  i n  t h e  p a r t i c u l a r  
case ,  w h a t  t h e  b a c k g r o u n d  of t h e  d e f e n d a n t  i s ,  and  w h a t  h i s  p r o s p e c t s  
f o r  r e c o v e r y  a r e .  B u t  t h e  p r o p o n e n t s  o f  s t i f f  p e n a l t y  l e g i s l a t i o n  
a p p a r e n t l y  l o s e  a l l  t h e i r  c o n f i d e n c e  i n  t h e  j u d i c i a r y .  T h e y  m a i n t a i n  
t h a t  t h e  c r i m i n a l  s a n c t i o n  s y s t e m  w i l l  n o t  work w i t h o u t  u n i f o r m ,  s e v e r e  
a p p l i c a t i o n  o f  s e n t e n c e s  and  c o n t e n d  t h e r e  a r e  a l w a y s  s o f t - h e a r t e d  
j u d g e s  who l e t  some g o .  

T h e  c o n v e r s e  .of t h i s  i s  t h e  f a c t  t h a t  t h e . s t a t u t e  i s  
u n y i e l d i n g ;  t h e r e  a r e  a l w a y s  p r o m i s i n g  p e o p l e  who g o  t o  j a i l  f o r  f i v e  
y e a r s ,  a n d  who come o u t  i n  w o r s e  c o n d i t i o n  t h a n  when t h e y  s t a r t e d .  
I f  you a r e  g o i n g  t o  o p e r a t e  on  t h e  a s s u m p t i o n  t h a t  t h e  j u d g e s  c a n n o t  
b e  g i v e n  t h e  d i s c r e t i o n  t o  s e n t e n c e  i n  t h e  a r e a  of  n a r c o t i c s  a s  t h e y  
a r e  i n  o t h e r  a r e a s ,  t h e n  t h e r e  i s  n o t h i n g  t o  d o  e x c e p t  t o  i m p o s e  a  
s e v e r e  s t a t u t o r y  minimum m a n d a t o r y  p e n a l t y  w i t h o u t  b e n e f i t  o f  s u s p e n s i o n ,  
p r o b a t i o n ,  and  p a r o l e ,  w h i c h  i s  d o n e  i n  s e v e r a l  j u r i s d i c t i o n s .  I f  you 
c a n  o p e r a t e  o n  t h e  a s s u m p t i o n  t h a t  y o u r  j u d g e s  c a n  a p p l y  d i s c r e t i o n a r y  
s e n t e n c e s  w i t h  a n  e y e  t o  c o r r e c t i n g  t h e  p r o b l e m s  o f  p a r t i c u l a r  
i n d i v i d u a l s ,  t h e n  you a r e  w e l l  o n  t h e  way t o w a r d  b r i n g i n g  t o g e t h e r  
some o f  t h e  b e s t  a s p e c t s  o f  a l l  o f  t h e  p r o p o s a l s .  

N a r c o t i c  C l i n i c s .  T h e  a n t i t h e s i s  o f  t h e  c r i m i n a l  s a n c t i o n  
a p p r o a c h  i s  t h e  n a r c o t i c  c l i n i c ,  w h i c h  was  t r i e d  i n  t h i s  c o u n t r y  i n  t h e  
1 9 2 0 ' s  i m m e d i a t e l y  a f t e r  t h e  H a r r i s o n  A n t i - N a r c o t i c  A c t  b e g a n  t o  p r o d u c e  
some c h a o s  f o r  a  w h i l e  b e c a u s e  t h o u s a n d s  o f  n a r c o t i c  a d d i c t s  who had 
b e e n  g e t t i n g  d r u g s  f r e e l y  b e f o r e  s u d d e n l y  d i d n ' t ,  a n d  t h e y  w e r e  
a p p a r e n t l y  i n  v e r y  d i s t r e s s i n g  c i r c u m s t a n c e s .  T h e r e  a r e  a  l o t  o f  
v a r i o u s  m e t h o d s  p r o p o s e d  i n  c o n n e c t i o n  w i t h  n a r c o t i c s  c l i n i c s .  One 
p r o p o s a l  i s  t h a t  t h e y  b e  o p e r a t e d  by t h e  s t a t e  on  a 2 4 - h o u r  d a y  b d s i s ,  
w h e r e  t h e  a d d i c t  h a s  t o  come and g e t  e v e r y  s h o t  o n e  a t  a t ime.  O b v i o u s l y  
t h i s  i s  u n r e a l i s t i c ;  a man who h a s  t o  g o  t o  t h e  h o s p i t a l  e v e r y  f o u r  
h o u r s  c a n n o t  h o l d  a j o b .  A n o t h e r  p r o p o s a l  i s  t h a t  h e  b e  g i v e n  a o n e -
d a y ' s  s u p p l y  o r  u p  t o  a  t w o - d a y s '  s u p p l y .  Of c o u r s e ,  t h e s e  p r o p o s a l s  
a r e  a l l  c o n n e c t e d  w i t h  r e g i s t r a t i o n  r e q u i r e m e n t s ,  p h o t o g r a p h s ,  
f i n g e r p r i n t s , e t c . ,  i n  o r d e r  t o  p r e v e n t ,  i n s o f a r  a s  p o s s i b l e ,  d i v e r s i o n  
of  t h e  d r u g s  b y  t h e  p e o p l e  r e g i s t e r e d .  

T h e  b i g g e s t  a d v a n t a g e  w h i c h  t h e  p r o p o n e n t s  o f  t h e  n a r c o t i c  
d r u g  c l i n i c s  e s p o u s e  i s  t h a t  i t  w i l l  c u t  i n t o  t h e  i l l i c i t  t r a f f i c .  
D o u b t l e s s  i t  w i l l ;  I d o n ' t  t h i n k  i t  w i l l  e l i m i n a t e  i t .  T h e r e  i s  
c o n s i d e r a b l e  e v i d e n c e  t h a t  n a r c o t i c  a d d i c t s  a r e  a s s o c i a t e d  w i t h  
c r i m i n a l  a c t i v i t y  i n  o t h e r  ways  t h a n  u s i n g  n a r c o t i c  d r u g s .  Is  t h i s  
t h e  c a u s e  o r  a n  e f f e c t ?  Which comes  f i r s t ,  a d d i c t i o n  o r  c r i m i n a l  
a c t i v i t y ?  H e r e  a g a i n  v a r i o u s  s t a t i s t i c s  a r e  o p e n  t o  s p e c u l a t i o n .  
Ru t  t h e r e  a r e  g o i n g  t o  b e  p e o p l e  who f o r  r e a s o n s  o f  t h e i r  c r i m i n a l  
a c t i v i t y  a r e  n o t  g o i n g  t o  r e g i s t e r  a n d  a r e  g o i n g  t o  s e e k  t o  c o n t i n u e  
t o  g e t  d r u g s  f r o m  i l l i c i t  s o u r c e s .  

T h e r e  i s  a l s o  a good p o s s i b i l i t y  t h a t  i f  n a r c o t i c  d r u g  

c l i n i c s  a r e  e s t a b l i s h e d  w h e r e  c o n f i r m e d  a d d i c t s  c a n  g e t  t h e i r  s u p p l y ,  

t h e r e  w i l l  b e  more  a c t i v e  p r o s e l y t i z i n g  by p u s h e r s .  I f  t h i s  b u s i n e s s  

i s  w o r t h  a l l  we a r e  t o l d  i t ' s  w o r t h  t o  t h e  p u s h e r s ,  t h e y  a r e  p r o b a b l y  

g o i n g  t o  t r y  and c o n t i n u e  t o  d e v e l o p  new m a r k e t s .  I m i g h t  s a y ,  r i g h t  

h e r e ,  t h a t  c e r t a i n l y  t h e r e  i s  e v i d e n c e  o f  t h i s .  Most  o f  t h e  i n t e n s i v e  

i n v e s t i g a t i o n ,  l i k e  t h e  s e n a t e  a n d  h o u s e  h e a r i n g  i n  t h i s  c o n n e c t i o n ,  

i n d i c a t e  t h a t  p r o s e l y t i n g  t o  i n d u c e  p e o p l e  i n t o  a d d i c t i o n  i s  r e a l l y  

n o t  a v e r y  l a r g e  p r o b l e m .  C e r t a i n l y ,  a d d i c t i o n  i s  a  c o n t a g i o u s  




t h i n g ,  b u t  mos t  p e o p l e  a p p e a r ,  a s  f a r  a s  c a n  b e  d e t e r m i n e d ,  t o  t a k e  
i t  up  l i k e  we t a k e  u p  smok ing ,  b e c a u s e  some o f  t h e i r  f r i e n d s  d i d ,  o r  
i t  was a c l e v e r  t h i n g  t o  d o .  T h e  f i r s t  t h i n g  t h e y  know, t h e y  smoke 
a l l  t h e  time and c a n n o t  h e l p  i t ,  b u t  n o t  b e c a u s e  somebody came o u t  
and  i n d u c e d  them t o  d o  i t  b e h i n d  t h e  b a r n  o r  i n  t h e  c o r n  f i e l d .  

T h e r e  i s  a s t r o n g  p o s s i b i l i t y ,  howeve r ,  t h a t  i f  l e g i t i m a t e  
s u p p l i e s  a r e  p r o v i d e d  t o  e x i s t i n g  a d d i c t s ,  t h e n  t h e  p u s h e r s  m i g h t  
t u r n  t o  t h i s  k i n d  o f  d e v e l o p m e n t .  I f  o n e  s t a t e  s o u g h t  t o  e s t a b l i s h  
n a r c o t i c  c l i n i c s  b e f o r e  a l l  s t a t e s  d i d ,  i t  p r o b a b l y  would become a n  
Eden f o r  a d d i c t s .  I f  t h e y  were e s t a b l i s h e d  u n i f o r m l y  e v e r y w h e r e ,  
t h e r e  m i g h t  b e  a d i f f e r e n t  r e s u l t .  

B r i t i s h  Sys t em.  T h i s  same k i n d  o f  p r o b l e m  a r i s e s  i n  
c o n n e c t i o n  w i t h  t h e  employment  i n  t h e  U n i t e d  S t a t e s  o f  s o m e t h i n g  l i k e  
t h e  B r i t i s h  s y s t e m .  The  B r i t i s h  s y s t e m  was s o m e t h i n g  we w e r e  t o l d  
f o r  y e a r s  d i d n ' t  e x i s t .  T h i s  i s  b e c a u s e  t h e  B r i t i s h  d a n g e r o u s  d r u g  
a c t  r e a d s  v e r y  much l i k e  t h e  H a r r i s o n  A n t i - N a r c o t i c  A c t .  Bo th  o f  them 
h a v e  t h e  u s u a l  terms t h a t  a r e  s u b j e c t  t o  much i n t e r p r e t a t i o n ,  s u c h  a s  
" i n  t h e  c o u r s e  o f  t h e  d o c t o r ' s  p r o f e s s i o n a l  p r a c t i c e , "  " i n  good 
f a i t h , "  and  " f o r  t h e  r e l i e f  o f  p a i n , "  e t c .  I n  G r e a t  B r i t a i n  when t h e  
q u e s t i o n  o f  p r o p e r  p r o f e s s i o n a l  p r a c t i c e  a r o s e ,  a c o m m i t t e e  o f  d o c t o r s  
was fo rmed  t o  d e t e r m i n e  w h a t  p r o p e r  p r o f e s s i o n a l  p r a c t i c e  was ,  o r  i s .  
I n  t h e  U n i t e d  S t a t e s  i t  was d e t e r m i n e d  by  n o n - m e d i c a l  a r b i t e r s .  

On p a p e r  t h e r e  a r e  t h r e e  t h i n g s  w h i c h  d i s t i n g u i s h  t h e  
B r i t i s h  s y s t e m .  ( I  m e n t i o n  t h e  B r i t i s h  s y s t e m  b e c a u s e  i t  i s  w i d e l y  
a d v o c a t e d  i n  t h i s  c o u n t r y . )  T h i s  c o m m i t t e e  s e t  f o r t h  t h r e e  
c i r c u m s t a n c e s  u n d e r  w h i c h  d r u g s  c o u l d  b e  a d m i n i s t e r e d  t o  a d d i c t s :  
1) when t h e  p a t i e n t  i s  u n d e r  t r e a t m e n t  by  a  g r a d u a l  w i t h d r a w a l  method 
w i t h  a v i e w  t o w a r d  c u r e ;  2 )  when,  a f t e r  a t t e m p t s  a t  c u r e ,  i t  a p p e a r s  
t h a t  t h e  d r u g  c a n n o t  b e  c o m p l e t e l y  d i s c o n t i n u e d  b e c a u s e  o f  t h e  
s e v e r i t y  o f  w i t h d r a w a l  symptoms; and 3 )  when i t  h a s  b e e n  d e m o n s t r a t e d  
t h a t  t h e  p a t i e n t  i s  c a p a b l e  o f  l e a d i n g  a r e l a t i v e l y  no rma l  l i f e  i f  
g i v e n  d r u g s  and  t h a t  h e  c a n n o t  l e a d  s u c h  a l i f e  w i t h o u t  d r u g s .  

Many Amer i can  a u t h o r i t i e s  s a y  t h e r e  i s  no s u c h  t h i n g  a s  
t h i s  t h i r d  c o n d i t i o n ,  w h e r e  a p e r s o n  c a n  f u n c t i o n  s u c c e s s f u l l y  
w i t h  d r u g s  and  c a n n o t  f u n c t i o n  w i t h o u t  i t .  A number o f  o t h e r s  s a y  
t h a t  t h e r e  a r e  many s u c h  c i r c u m s t a n c e s .  The  B r i t i s h  s a y  t h a t  t h e y  
f i n d  them f a i r l y  o f t e n .  G r e a t  B r i t a i n  w i t h  a p o p u l a t i o n  o f  50 m i l l i o n  
p e o p l e  h a s  a b o u t  4 0 0  r e p o r t e d  n a r c o t i c  a d d i c t s .  T h e  U n i t e d  S t a t e s ,  
w i t h  s o m e t h i n g  less  t h a n  2 0 0  m i l l i o n  p e o p l e ,  h a s  a r e p o r t e d  4 4 , 0 0 0  
n a r c o t i c  a d d i c t s  and  a n  e s t i m a t e d  6 0 , 0 0 0 ,  w h i c h  i s  a v e r y  c o n s e r v a t i v e  
e s t i m a t e .  W i t h o u t  d o u b t ,  t h e  B r i t i s h  r e p o r t i n g  t e c h n i q u e s  a r e  n o t  a s  
good a s  o u r s .  I t h i n k  t h a t  t h e i r  a d d i c t  p o p u l a t i o n  i s  d o u b t l e s s  
h i g h e r  t h a n  400. But  i t  r e q u i r e s  t h e  a p p l i c a t i o n  o f  a p r e t t y  h i g h  
e r r o r  f a c t o r  t o  r a i s e  t h a t  4 0 0  up  t o  a  l e v e l  c o m p a r a b l e  t o  o u r  
6 0 , 0 0 0 .  

R e c e n t  s t u d i e s  i n  G r e a t  B r i t a i n  h a v e  shown o p p o s i t e  
c o n c l u s i o n s .  Two d o c t o r s  s e n t  b y  G o v e r n o r  R o c k e f e l l e r  t o  s t u d y  t h e  
p rog ram i n  G r e a t  B r i t a i n  came b a c k  and  r e p o r t e d  t h a t  a d d i c t i o n  i n  
G r e a t  B r i t a i n  i s  n o t  t h e  r e s u l t  o f  t h e i r  s y s t e m ,  b u t  t h e i r  s y s t e m  i s  
t h e  r e s u l t  of  t h e  f a c t  t h a t  t h e y  d o  n o t  h a v e  a l a r g e  a d d i c t  p r o b l e m .  
Mr. S c h e e r e r ,  who h a s  w r i t t e n  a  new book o n  t h e  s u b j e c t ,  r e p o r t s  t h e  



o p p o s i t e ,  t h a t  t h e  B r i t i s h  l a w  h a s  b e e n  i n s t r u m e n t a l  i n  t h e  s h a p i n g  
o f  p u b l i c  a t t i t u d e  a b o u t  n a r c o t i c s  a d d i c t i o n  a n d  t h a t  p u b l i c  
a t t i t u d e  i n  c o m b i n a t i o n  w i t h  t h e  l a w s  a n d  t h e  f r e e d o m  o f  t h e  d o c t o r s  
t o  t r e a t  a d d i c t i o n  h a s  r e s u l t e d  i n  t h e i r  low a d d i c t i o n  r a t e .  

Now, i f  a n y  a t t e m p t  were made i n  t h i s  c o u n t r y  by  e a c h  
s t a t e  t o  a d o p t  t h e  B r i t i s h  s y s t e m ,  t h e r e  would  b e  some o f  t h e  same 
p r o b l e m s  t h a t  would  o c c u r  w i t h  n a r c o t i c s  c l i n i c s ,  u n l e s s  t h e r e  was  
e x c e l l e n t  c o o p e r a t i o n  f r o m . t h e  m e d i c a l  s o c i e t y .  

M e d i c a l  P r a c t i c e  a n d  t h e  H a r r i s o n  A c t  

A f t e r  t h e  e n a c t m e n t  o f  t h e  H a r r i s o n  A c t  a n d  t h e  c l o s i n g  
o f  n a r c o t i c  c l i n i c s ,  many d o c t , o r s  c o n t i n u e d  t o  a d m i n i s t e r  d r u g s  t o  
t h e i r  p a t i e n t s  ( t h e i r  a d d i c t e d  p a t i e n t s ) ;  s o m e  i n  a n  a t t e m p t  t o  c u r e ,  
some d o u b t l e s s  b e c a u s e  i t  w a s  e a s i e r  a n d  t h e y  w e r e  f a c e d  w i t h  no  
t r o u b l e  a s  l o n g  a s  t h e y  k e p t  g i v i n g  t h e  p a t i e n t  h i s  m o r p h i n e  t a b l e t s ,  
and  some t o  make money. B u t  t h e  l a w  e n f o r c e m e n t  a u t h o r i t i e s  s t a r t e d  
p u t t i n g  d o c t o r s  i n  j a i l  a t  a  f a n t a s t i c  r a t e ,  and  t h e  d o c t o r s  
i m m e d i a t e l y  b a c k e d  o f f  f r o m  t h e  p r o b l e m s  o f  n a r c o t i c  a d d i c t i o n .  It 
i s  s t i l l  b a s i c a l l y  a m e d i c a l  p r o b l e m .  

T o d a y ,  i n  m o s t  p l a c e s  a s i n c e r e  n a r c o t i c  a d d i c t  who w i s h e d  
t o  k i c k  h i s  h a b i t  would  p r o b a b l y  g e t  p o l i t e l y  t u r n e d  away f r o m  t h e  
o f f i c e s  o f  m o s t  d o c t o r s  b e c a u s e :  1 )  t h e y  a r e  a f r a i d  o f  p r o s e c u t i o n ;  
and  2 )  b e c a u s e  t h e y  h a v e  a v o i d e d  t h e  p r o b l e m  s o  l o n g  t h a t  t h e y  d o n ' t  
know how t o  t r e a t  n a r c o t i c s  a d d i c t i o n .  T h e  p r o b l e m  o f  t h e  r o l e  o f  
t h e  d o c t o r  i s  b a s i c  a n d  e l e m e n t a l  i n  n a r c o t i c s  c o n t r o l  s t a t u t e s ,  
a d m i n i s t r a t i o n ,  a n d  p o l i c y .  R i g h t  now t h e r e  a r e  some s t a t e s  w h e r e  t h e  
d o c t o r  h a s  v i r t u a l l y  no d i s c r e t i o n  i n  t r e a t i n g  a n  a d d i c t  who comes t o  
him f o r  c a r e .  I n  C a l i f o r n i a ,  a m b u l a t o r y  t r e a t m e n t  i s  a b s o l u t e l y  
f o r b i d d e n  o r  a d d i c t s  m u s t  b e  t r e a t e d  i n  p r i s o n  o r  a  m e d i c a l  i n s t i t u t i o n  
a p p r o v e d  by  t h e  s t a t e .  And t h e  r e q u i r e d  t r e a t m e n t ,  of  c o u r s e ,  i s  s e t  
f o r t h  i n  t h e  s t a t u t e s .  "He s h a l l  n o t  h a v e  more  t h a n  X g r a i n s  o f  
m o r p h i n e  f o r  15 d a y s ,  o n  t h e  1 6 t h  d a y  h e  s h a l l  b e  r e d u c e d  t o  a s m a l l e r  
amount  w h i c h  c o n t i n u e s  o n  f o r  a n o t h e r  15 d a y s ,  a n d  t h e r e a f t e r  n o t h i n g . "  
I t h i n k  t h a t  t h i s  r e p r e s e n t s  t h e  e x t r e m e  o f  i n t e r v e n t i o n  i n  m e d i c a l  
p r a c t i c e  by  t h e  l e g i s l a t u r e s .  I t  a l l o w s  f o r  no  v a r i a t i o n  b y  t h e  
d o c t o r .  The  q u e s t i o n  o f  a m b u l a t o r y  t r e a t m e n t ,  o f  c o u r s e ,  I t h i n k  
i s  a n  a r e a  i n  w h i c h  l e g i s l a t u r e s  h a v e  s u b s t a n t i a l  i n t e r e s t  b e c a u s e  
o f  t h e i r  r e s p o n s i b i l i t y  t o  p r o t e c t  t h e  p u b l i c .  I t h i n k ,  h o w e v e r ,  
t h a t  l e g i s l a t u r e s  s h o u l d  e x a m i n e  v e r y  c l o s e l y  t h e  i m p r o v e m e n t s  w h i c h  
h a v e  b e e n  made i n  n a r c o t i c  a d d i c t i o n  t r e a t m e n t ,  l a r g e l y  t h r o u g h  
p s y c h i a t r y  and  t h r o u g h  a f t e r - c a r e  p r o v i s i o n s  o f  p a r o l e  f a c i l i t i e s .  
L e g i s l a t u r e s  s h o u l d  d e t e r m i n e  anew w h e t h e r  i t  i s  r e a l l y  n e c e s s a r y  
f o r  a d d i c t s  t o  b e  l o c k e d  u p  i n  o r d e r  t o  b e  t r e a t e d .  

I would  l i k e  t o  p o i n t  o u t  t h i s  f a c t  a b o u t  t r e a t m e n t .  I 
know when I s t a r t e d  t h i s  s t u d y  I had w h a t  I b e l i e v e  w a s  a  t y p i c a l  
v i e w ,  t h a t  when a p e r s o n  becomes  a d d i c t e d  t o  n a r c o t i c  d r u g s ,  
t h e r e  i s  no way t o  s t o p  t h e  a d d i c t i o n  w i t h o u t  g o i n g  t h r o u g h  h o r r i b l e  
o r d e a l s ,  some o f  w h i c h  may k i l l .  ~ p p a r e n t l y ,  f r o m  w h a t  I h a v e  b e e n  
a b l e  t o  d i s c o v e r ,  t h i s  i s n ' t  s o  u n d e r  t h e  w i t h d r a w a l  t e c h n i q u e s  now 
a v a i l a b l e  a t  L e x i n g t o n  H o s p i t a l  a n d  a t  o t h e r  t r e a t m e n t  f a c i l i t i e s .  
I n  m o s t  c a s e s  a  n a r c o t i c  d r u g  u s e r  c a n  b e  t a k e n  o f f  n a r c o t i c  d r u g s  
r e l a t i v e l y  p a i n 1 e s s l . y  i n  a  m a t t e r  o f  10 d a y s  t o  two  w e e k s ,  s o  t h a t  



h i s  body  d o e s  n o t  r e q u i r e  them a n y  m o r e .  H i s  p s y c h e  p r o b a b l y  
c o n t i n u e s  t o  r e q u i r e  them i n  most c a s e s  t h e r e a f t e r ,  b u t  t h i s  i s  
w h e r e  r e h a b i l i t a t i o n  c a n  b r i n g  a b o u t  some d r a m a t i c  c h a n g e s  i n  some 
p e o p l e .  

T a l k i n g  w i t h  f e d e r a l  c o r r e c t i o n a l  i n s t i t u t i o n  p e o p l e ,  
h o w e v e r ,  1 h a v e  b e e n  i n f o r m e d  t h a t  t h e i r  r e h a b i l i t a t i o n  r e s p o n s i b i l i t i e s  
h a v e  b e e n  c o m p l e t e l y  u n d e r m i n e d  b y  m a n d a t o r y  minimum p e n a l t i e s .  
P s y c h i a t r i c  c a r e  and  c o u n s e l l i n g  s e r v i c e s  and  p a r o l e  and  p r o b a t i o n  
t e c h n i q u e s ,  w h i c h  h a v e  p r o v e n  t h e m s e l v e s  i n  s o  many a r e a s  of  g e n e r a l  
a c t i v i t y ,  r e q u i r e  a m o t i v a t i o n  of  some k i n d ,  a n d  o b v i o u s l y  t h e  b e s t  
k i n d  o f  m o t i v a t i o n  when you a r e  i n  p r i s o n  i s  t o  g e t  o u t .  B u t  t h e  
n a r c o t i c  a d d i c t  i n  t h e  f e d e r a l  p r i s o n  and t h e  n a r c o t i c  o f f e n d e r  
( a n d  a l l  a d d i c t s  a r e  o f f e n d e r s  i f  p o s s e s s i o n  i s  i m p l i c i t  i n  u s e )  
know t h a t  no  m a t t e r  how w e l l  t h e y  p e r f o r m ,  how w e l l  t h e y  r e s p o n d  t o  
t r e a t m e n t ,  how p r o m i s i n g  t h e i r  f u t u r e  i s ,  n o t  o n e  s i n g l e  s o l i t a r y  
t h i n g  t h e y  c a n  d o  c a n  g e t  them o u t  o n e  d a y  e a r l i e r .  You d o n ' t  g e t  
v e r y  good c o o p e r a t i o n  i n  a  r e h a b i l i t a t i o n  p r o g r a m  t h i s  way.  And i t ' s  
n o t  a w i l l f u l  r e f u s a l  t o  c o o p e r a t e ;  y o u ' v e  j u s t  g o t  t o  h a v e  a 
m o t i v a t i o n ,  and i t ' s  n o t  t h e r e .  

Now a f e w  comments a b o u t  a c o u p l e  o f  o t h e r  s u g g e s t i o n s  
and a p p r o a c h e s :  o n e  i s  i s o l a t i o n ,  t o  p u t  e v e r y b o d  away i n  a l e p e r  
c o l o n y .  T h e r e  h a v e  b e e n  a l s o  r e c e n t  s u g g e s t i o n s  !e s p e c i a l l y  i n  
New York and  i n  o t h e r  p l a c e s )  t o  c r e a t e  m a s s  i n s t i t u t i o n a l  f a c i l i t i e s ,  
I n  New York C i t y ,  i t  w a s  s u g g e s t e d  t h a t  t h e  f a c i l i t i e s  s h o u l d  h a v e  i n  
e x c e s s  o f . 1 0 , 0 0 0  b e d s  f o r  n a r c o t i c  a d d i c t s  t o  b e  t a k e n  o f f  t h e  s t r e e t s  
and p l a c e d  i n  m e d i c a l - p e n a l  f a c i l i t i e s  f o r  a  p e r i o d  o f  a y e a r  o r  s o  
f o r  a t t e m p t s  a t  r e h a b i l i t a t i o n  a n d  t h e n  i n  l o n g - t e r m  f a c i l i t i e s  
t h e r e a f t e r .  O b v i o u s l y ,  t h i s  h a s  a l o t  o f  m e r i t  t o  i t ,  b u t  t h e  c o s t  
would  b e  e n o r m o u s ,  a n d  i n  v i e w  o f  o t h e r  p r o b l e m s  t h a t  s t a t e s  a r e  
f a c e d  w i t h ,  t h e y  a r e  n o t  j u s t i f i e d  i n  s p e n d i n g  t h i s  amount  o f  money 
on a  p r o b l e m  a s  s m a l l  a s  a d d i c t i o n .  

H e ~ o r tRecommenda t ions  

I h a v e  s u g g e s t e d  t h r e e  t h i n g s  b a s i c a l l y  i n  t h e  c o n c l u s i o n  
t o  my r e p o r t :  F i r s t ,  i n  t h e  a b s e n c e  o f  c o m p e l l i n g  c o n s i d e r a t i o n s ,  
w h i c h  I d i d  n o t  f i n d  i n  t h e  c o u r s e  o f  t h e  r e p o r t ,  p e o p l e  who a r e  
c h a r g e d  w i t h  t h e  r e s p o n s i b i l i t y  o f  d e a l i n g  w i t h  n a r c o t i c  a d d i c t s  . 
o u g h t  n o t  t o  b e  d e n i e d  t h e  means  w h i c h  h a v e  b e e n  f o u n d  t o  b e  e f f e c t i v e  
i n  o t h e r  a r e a s  o f  c r i m i n a l  a c t i v i t y .  And i n  t h i s  c a t e g o r y  I i n c l u d e  
j u d i c i a l  d i s c r e t i o n  i n  s e n t e n c i n g  a n d  t h e  u s e  o f  p r o b a t i o n  and  
p a r o l e  p r o c e d u r e s  i n  t h e  same way i n  w h i c h  t h e y  a r e  u s e d  i n  o t h e r  
c r i m i n a l  a c t i v i t i e s .  T h e r e  may b e  c o m p e l l i n g  c o n s i d e r a t i o n s ,  b u t  
I t h i n k  t h a t  t h e y  s h o u l d  b e  e x a m i n e d  v e r y  c a r e f u l l y . i n  l i g h t  o f  w h a t  
you a r e  a t t e m p t i n g  t o  d o ,  w h a t  t h e  c o s t  t o  t h e  communi ty  i s  of m a i n -
t a i n i n g  p e o p l e  f o r  e x t e n s i v e  p e r i o d s  o f  t i m e  i n  p r i s o n ,  a n d  w h a t  t h e  
r e s u l t  i s  when t h e  p e o p l e  f i n a l l y  g e t  o u t .  

The  s e c o n d  l a r g e  c o n c l u s i o n  I o f f e r e d  i s  t h a t  t h e  a d o p t i o n  
o f  new a n d  u n t r i e d  a p p r o a c h e s  t o  n a r c o t i c s  p r o b l e m s  s h o u l d  b e  p o s t -  
poned u n t i l  a d d i t i o n a l  i n f o r m a t i o n  h a s  b e e n  s y s t e m a t i c a l l y  g a t h e r e d  
w h i c h  w i l l  e n a b l e  e n l i g h t e d  p l a n n i n g  and a v o i d  t r a g i c  s t e p s .  I h a v e  
a l s o  p r e p a r e d  i n  t h e  c o n c l u s i o n  a s t a t e m e n t  o f  w h a t  I c o n s i d e r  t h e  
minimum i n f o r m a t i o n  w h i c h  m u s t  b e  g a t h e r e d  i n  o r d e r  t o  make a v a l i d  
e v a l u a t i o n  o f  n a r c o t i c  r e h a b i l i t a t i o n ,  t r e a t m e n t ,  a n d  c o r r e c t i o n  



programs.  These  s h o u l d  b e  a m p l i f i e d  by c o n s u l t a t i o n  w i t h  s o c i o l o g i s t s ,  
p s y c h i a t r i s t s ,  m e d i c a l  men, c o r r e c t i o n a l  p e o p l e ,  and law en fo rcemen t  
o f f i c e r s .  The o n e s  t h a t  I have  o f f e r e d  have  been  s u b m i t t e d  t o  p e o p l e  
r e p r e s e n t i n g  a l l  of t h e s e  d i s c i p l i n e s  and have  been  g e n e r a l l y  a c c e p t e d  
by them a s  i m p o r t a n t  i n g r e d i e n t s  i n  such  a  p l a n .  

Wi thout  b r i n g i n g  t o g e t h e r  f o r  t h e  p u r p o s e s  of s t u d y  t h e  
k i n d  of  i n f o r m a t i o n  I have s u g g e s t e d  a t  t h e  end of t h i s  r e p o r t ,  p e o p l e  
w i l l  c o n t i n u a l l y  b e  a b l e  t o  d o  a s  I am a b l e  t o  do  r i g h t  now, o f f e r  
you a r e b u t t a l  t o  any  k i n d  of  a u t h o r i t y  you q u o t e  f o r  any  k i n d  of 
p r o p o s i t i o n .  I d o n ' t  b e l i e v e  t h a t  t h e  p r o p o n e n t s  of  h a r s h  p e n a l t y  
l e g i s l a t i o n ,  who have  had 20 t o  40 y e a r s  of e x p e r i e n c e ,  c a n  p r o v e  
t h e i r  c l a i m s  t h a t  .it d e a l s  e f f e c t i v e l y  w i t h  t h e  n a r c o t i c  problem.  
f e e l  q u i t e  s u r e  t h a t  i f  t h e y  had i n c o n t r o v e r t i b l e  d e m o n s t r a t i v e  
e v i d e n c e ,  t h e y  would have  o f f e r e d  i t .  And t h e y  d i d n ' t  o f f e r  i t ,  and 
I c o u l d n ' t  f i n d  i t .  

M r .  E l d r i d g e  p r o v i d e d  t h e  f o l l o w i n g  a d d i t i o n a l  i n f o r m a t i o n  
i n  answer  t o  q u e s t i o n s  from commit tee  members: 

1) No s t a t e  a t t e m p t s  t o  c o n t r o l  a d d i c t i o n  by c o n f i n e m e n t  
and t r e a t m e n t .  Some s t a t e s  even  make a d d i c t i o n  a c r i m e .  A number 
of  s t a t e s ,  however ,  have  some k i n d  o f  p r o v i s i o n  f o r  c o n f i n e m e n t  of  
n a r c o t i c  a d d i c t s  i f  t h e y  d o n ' t  commit a c r i m e ,  b u t  t h i s  i s  u n r e a l i s t i c  
b e c a u s e  most  of them d o n ' t  have  any  f a c i l i t i e s  t o  t r e a t  t h e s e  p e o p l e .  

2 )  Most o f f i c i a l s  and o t h e r s  conce rned  w i t h  n a r c o t i c  
problems a g r e e  t h a t  a )  t h e  p u s h e r  f o r  p r o f i t  s h o u l d  b e  p e n a l i z e d  v e r y  
h e a v i l y ;  and b )  t h e  a d d i c t  s h o u l d  b e  p r o v i d e d  w i t h  c a r e .  But t h e r e  
i s  c o n s i d e r a b l e  d i s a g r e e m z n t  a b o u t  what  t o  do a b o u t  t h e  p e o p l e  i n  
be tween,  t h o s e  who j u s t  s e l l  enough dope  t o  s u p p o r t  t h e i r  h a b i t .  

I d o n ' t  have  a s a t i s f a c t o r y  s o l u t i o n  t o  o f f e r  f o r  t h e  
p e o p l e  i n  be tween ,  b e c a u s e  t h e y  p r e s e n t  p rob lems .  The o n l y  s u g g e s t i o n  
I c a n  o f f e r  i s  t h a t  t h i s  i s  b e s t  l e f t  t o  j u d i c i a l  d i s c r e t i o n .  When 
an  a d d i c t  i s  b r o u g h t  b e f o r e  a j u d g e  u n d e r  c i r c u m s t a n c e s  t h a t  i n d i c a t e  
t h a t  h e  i s  n o t  r e a l l y  a p r o f i t - m o t i v a t e d  p u s h e r ,  even  though he  may 
have  s o l d  s m a l l  q u a n t i t i e s  of d r u g s ,  l e t  t h e  j u d g e  d e t e r m i n e  w h e t h e r  
h e  s h o u l d  be  commit ted f o r  t r e a t m e n t  and c a r e  o r  w h e t h e r  he  s h o u l d  b e  
c o n f i n e d  a s  a  s e l l e r .  I t  h a s  been  o u r  e x p e r i e n c e  t h a t  s t a t u t e s  a l o n e  
which t r y  t o  d e t a i l  e v e r y t h i n g  on t h i s  s u b j e c t  a r e  n o t  s a t i s f a c t o r y ,  
and t h e y  d o n ' t  a l l o w  f o r  e x c e p t i o n a l  c o n d i t i o n s .  

3 )  N a r c o t i c  a d d i c t i o n  i s  a m e d i c a l  problem and t h e  B r i t i s h  
r e g a r d  it a s  s u c h ,  b u t  we d o n ' t .  Sometimes,  l i p  s e r v i c e  i s  p a i d  t o  
t h i s  c o n c e p t  by law e n f o r c e m e n t  p e o p l e  and by l e g i s l a t o r s ,  who t h e n  
go  r i g h t  ahead  and l e g i s l a t e  on medical.  m a t t e r s .  I t h i n k  t h a t  t h e  
m e d i c a l  p r o f e s s i o n  shou ld  b e  encouraged  t o  p a r t i c i p a t e  a g a i n  i n  
e f f o r t s  t o  cope  w i t h  t h e  p rob lem.  Today,  t h e  o n l y  t h i n g  m e d i c i n e  
h a s  t o  d o  w i t h  n a r c o t i c s  a d d i c t i o n ,  e s s e n t i a l l y ,  i s  t h r o u g h  t h e  
p u b l i c  h e a l t h  s e r v i c e  a t  t h e  two f e d e r a l  h o s p i t a l s .  I would s a y  
t h a t  i f  we were  t o  adopl ,  t h e  B r i t i s h  sys t em e f f e c t i v e l y  i n  t h i s  
c o u n t r y ,  we would n o t  g e t  t h e  same r e s u l t s  t h e  B r i t i s h  g e t ,  p r o b a b l y .  
And I s a y  t o o ,  t h a t  t h i s  i s  n o t  a l l  d u e  t o  t h e  s o c i o l o s i c i a l  
d i f f e r e n c e s ,  which a r e  s o  o f t e n  o f f e r e d .  One ma jo r  d i f f e r e n c e  i s  t h e  

amount of money t h a t  i s  a v a i l a b l e  i n  t h i s  c o u n t r y  d s  compared w i t h  

G r e a t  R r i t d i n  and o t h e r  c o u n t r i e s .  We a r e  t h e  p r ime  t a r g e t  f o r  

i n t e r n a t i o n d l  n a r c o t i c s  s e l l e r s .  


I 



4 )  I f  a ' c l i n i c  program i s  some th ing  more t h a n  a d o p e  
c a f e t e r i a ,  I t h i n k  you migh t  a l s o  a c c o m p l i s h  p e r h a p s  a n  even more 
i m p o r t a n t  o b j e c t i v e  of  e d u c a t i n g  t h e  p u b l i c  a b o u t  n a r c o t i c  a d d i c t i o n  
and what  k i n d  of  a t h r e a t  i t  r e a l l y  o f f e r s ,  D e s p i t e  t h e  f a c t  t h a t  I 
s a y  t h a t  p h y s i c a l  and m o r a l  p r o b l e m s  a r e  n o t  s o  b a d ,  t h e r e  i s  some-
t h i n g  b a s i c a l l y  wrong w i t h  a d d i c t i o n  f rom my e t h i c a l  p o i n t  of  v i e w ,  
a n d  I t h i n k  mine i s  f a i r l y  t y p i c a l .  The a d d i c t s  a r e  p e o p l e  who h a v e  
t o  depend on a  c r u t c h  i n  o r d e r  t o  l i v e ,  i n  o r d e r  t o  o r i e n t  t h e m s e l v e s  
t o  t h e i r  community.  Of c o u r s e ,  we a l l  have  c r u t c h e s  of one  s o r t  o r  
a n o t h e r ,  b u t  a d d i c t i o n  i s  a p a r t i c u l a r l y  d a n g e r o u s  one b e c a u s e  t h e r e  
i s  no r e a l i s m  i n v o l v e d  w i t h  p e o p l e  who a r e  u n d e r  t h e  i n f l u e n c e  of  
d r u g s .  With t h e  c l i n i c  you c o u l d  s t r i k e  a t  i l l i c i t  t r a f f i c ,  you 
c o u l d  remove s e r i o u s  h e a l t h  p r o b l e m s  t h a t  r e s u l t  f rom t h e  way i n  
which some p e o p l e  u s e  d r u g s  r a t h e r  t h a n  f rom t h e  u s e  i t s e l f ,  t h i n g s  
such  a s  a b s e s s e s  and p e r f o r a t e d  n a v e l s  and e m a c i a t i o n  b e c a u s e  t h e y  
spend a l l  t h e i r  money on  d r u g s ,  e t c .  T h e s e  t h i n g s  c o u l d  b e  r educed  
t h r o u g h  t h e  c l i n i c ,  and i f  you add  some r e a l  t r e a t m e n t  f a c i l i t i e s ,  
you c o u l d  a c c o m p l i s h  a good d e a l .  

5 )  The New York Academy of  Med ic ine  h a s  p r o p o s e d  a p l a n  
f o r  d e a l i n g  w i t h  a d d i c t i o n  p rob lems  t h r o u g h  t h e  e s t a b l i s h m e n t  of  
t r e a t m e n t  c l i n i c s .  T h e s e  c l i n i c s  would h a v e  t h e  power t o  d i s p e n s e  
n a r c o t i c  d r u g s  i n  c o n n e c t i o n  w i t h  t r e a t m e n t .  A d d i c t s  would b e  
r e g i s t e r e d ,  p h o t o g r a p h e d ,  f i n g e r p r i n t e d ,  e t c . ;  t h e y  would r e c e i v e  a 
t h r e e  d a y s 1  s u p p l y  d u r i n g  t h e  t i m e  t h e y  a r e  t r y i n g  t o  work w i t h  them.  
T h e i r  v i ew  i s  one  t h a t  I h a v e  e x p r e s s e d  e a r l i e r :  a n  e f f e c t i v e  c u r e  t o  
a d d i c t i o n  mus t  b e  based  on r e a l  l i f e  c i r c u m s t a n c e s ,  and you mus t  
p e r s u a d e  t h e  a d d i c t  t o  g i v e  up d r u g s  of  h i s  own f r e e  w i l l .  C l i n i c  
p e r s o n n e l  would t r y  t o  d i m i n i s h  t h e  n a r c o t i c  d o s e  g r a d u a l l y ,  
e s t a b l i s h i n g ,  i f  n e c e s s a r y ,  a s t a b i l i z e d  d o s e  w h i l e  t h e y  c o n t i n u e  t o  
work w i t h  him on some c u r e .  You must  r e a l i z e  t h a t  some p e o p l e  w i l l  
n o t  r e spond  t o  any  k i n d  of  t r e a t m e n t ,  b l a n d i s h m e n t ,  c o e r c i o n  o r  
a n y t h i n g  e l s e ,  and t h e y  recommend t h a t  t h e s e  p e o p l e  b e  g i v e n  a 
s t a b i l i z e d  d o s e .  

Now, one  of  t h e  t h i n g s  t h a t  i s  wrong w i t h  t h i s  a p p r o a c h  
i s  t h e  problem a b o u t  t h e  amount of t h e  s t a b i l i z e d  d o s e .  They h a v e  found  
t h u s  f a r  no maximum t o l e r a t i o n  t h a t  a n  a d d i c t  c a n  d e v e l o p .  S e v e n t y -
f i v e  g r a i n s  i s  t h e  h i g h e s t  I h a v e  h e a r d  o f ,  b u t  t h i s  man a p p a r e n t l y  
c o u l d  have  gone  on i n d e f i n i t e l y  t a k i n g  more and  more and  more;  t h e  
body w i l l  a d j u s t  t o  i t .  I t  i s  e a s y ,  however ,  t o  e s t a b l i s h  a d o s a g e  
a t  which w i t h d r a w a l  symptoms c a n  b e  f o r e s t a l l e d .  F o r  mos t  con f i rmed  
a d d i c t s ,  t h e  e x p e r i m e n t s  a t  L e x i n g t o n  s u g g e s t  t h a t  1 0  g r a i n s  a d a y  
w i l l  t a k e  c a r e  of  mos t  eve rybody .  The  problem i s  t h a t  a s t a b i l i z e d .  
d o s e ,  a s  t h e  body becomes accus tomed t o  i t ,  p r o d u c e s  no r e a l  k i c k s  
anymore;  t h e  e u p h o r i a  i s  gone .  A l l  a d d i c t s  a r e  n o t  n e c e s s a r i l y  a f t e r  
e u p h o r i a .  He re  you g e t  i n t o  a r g u m e n t s  w i t h  t h e  p s y c h i a t r i s t s  and  
p h y s i c i a n s  a b o u t  what  t h e  a d d i c t s  a r e  r e a l l y  a f t e r .  Some s a y  t h a t  
t h e i r  r e a l  m o t i v a t i o n  i s  t o  s t a v e  o f f  w i t h d r a w a l  symptoms, which a r e  
v e r y  a c u t e .  I n  most  c a s e s ,  a s t a b i l i z e d  d o s e  w i l l  d o  i t ,  b u t  i f  t h e y  
a r e  r e a l l y  a f t e r  e u p h o r i a ,  a s t a b i l i z e d  d o s e  w i l l  n o t  d o  i t .  I f  t h e r e  
i s  any  k i n d  of  a m b u l a t o r y  a r r a n g e m e n t  where  t h e  a d d i c t  i s  t o  b e  
s u p p l i e d  w i t h  d r u g s ,  e i t h e r  on a pe rmanen t  b a s i s  o r  a s  p a r t  of  t h e  
t r e a t m e n t . ,  you w i l l  h a v e  a p rob lem,  w i t h  some of  them a t  l e a s t .  They may 
have  t o  b e  g i v e n  e v e r  i n c r e a s i n g  d o s e s ' b r  t h e y  may c o n t i n u e  t o  t u r n  
t o  unde rwor ld  t r a f f i c  i n  o r d e r  t o  a c h i e v e  e u p h o r i a .  



6 )  The m a j o r i t y  of  a d d i c t i o n  o c c u r s  i n  a r e a s  n o t  s o  much 
c h a r a c t e r i z e d  by p o v e r t y  a s  c h a r a c t e r i z e d  by d i s l o c a t i o n ,  f c r  example ,  
E a s t  Harlem i n  New York and  t h e  s o u t h  s i d e  i n  C h i c a g o  a r e  a r e a s  where  
p e o p l e  l i v e  who have  come t o  t h e  c i t y  r e c e n t l y  f rom some p l a c e  e l s e .  
They a r e  p e o p l e  w i t h o u t  s t a b i l i t y ,  who a r e  t r a n s i e n t s ,  l i v e  i n  
crowded c o n d i t i o n s ,  and  a r e  n o t  e s t a b l i s h e d  i n  t h e  community. C u r r e n t l y ,  
t h c y  a r e  m o s t l y  Negroes  and P u e r t o  R i c a n s .  Sometimes c e r t a i n  a r e a s  a r e  
a l w a y s  a  problem.  We know t h a t  i n  C h i c a g o ,  f o r  i n s t a n c e ,  t h e  s o u t h  s i d e  
h a s  a l w a y s  been  t h e  a r e a  of  a d d i c t i o n .  B e f o r e  t h e  Negroes  and t h e  
P u e r t o  R i c a n s ,  who l i v e  i n  t h i s  a r e a  now, it was t h e  I r i s h ,  b e c a u s e  
t h e y  w e r e  t h e  p e o p l e  who w e r e  d i s p l a c e d ,  i m m i g r a n t s  who l e f t  a 
community w i t h  which  t h e y  w e r e  f a m i l i a r  and o r i e n t e d  and  whose l i v e s  
were  d i s t u r b e d  and t o r n  u p ,  and t h e y  t u r n e d  t o  n a r c o t i c s  t o o .  

7 )  U s u a l l y ,  t h e  o n l y  d e t e r m i n a n t  a s  t o  w h e t h e r  t h e  s t a t e  o r  
f e d e r a l  government  p r o s e c u t e s  n a r c o t i c s  o f f e n d e r s  i s  who h a s  t h e  
s t i f f e s t  p e n a l t y .  F e d e r a l  a u t h o r i t i e s ,  i f  t h e r e  i s  a f a v o r a b l e  
s i t u a t i o n  i n  a  g i v e n  s t a t e  ( f o r  example ,  i f  t h e  p e n a l t y  i s  h i g h  
enough and/or  i f  t h e  j u d g e s  a r e  h a r s h ) ,  w i l l  l e t  t h e s e  o f f e n d e r s  b e  
t r i e d  b e f o r e  t h e  s t a t e  c o u r t .  I f  i t  i s  a f e d e r a l  a d d i c t i o n  o f f e n s e  
such  a s  p o s s e s s i o n  o r  s a l e ,  and t h e y  t h i n k  t h e  l o c a l  c l i m a t e  i s  n o t  
good enough,  t h e n  t h e y  w i l l  t r y  them i n  a f e d e r a l  c o u r t .  A s  a  
g e n e r a l  r u l e  t h e  F e d e r a l  Bureau  of  N a r c o t i c s  s a y s  it i s  n o t  i n t e r e s t e d  
i n  l i t t l e  p e o p l e .  I t s  aim i s  t o  s t r i k e  a t  t h e  t r a f f i c  i t s e l f ,  and 
i t  a s s i s t s  t h e  l o c a l  p e o p l e  a g r e a t  d e a l  i n  f i n d i n g  l i t t l e  p u s h e r s  
and t h e  end men, w h i l e  it works  on  t h e  b i g  p r o m o t e r s .  



CRIMINAL PRCCEDURE RULES AND STATUTORY CHANGES 

The C o l o r a d o  Supreme C o u r t  a d o p t e d  t h e  r u l e s  of  c r i m i n a l  
p r o c e d u r e  on Sep tember  1, 1961 .  T h e s e  r u l e s  were o r i g i n a l l y  d r a f t e d  by 
t h e  C r i m i n a l  Law Commit tee  of t h e  C o l o r a d o  Ba r  as so cia ti or^, S i n c e  
t h e  a d o p t i o n  of t h e  r u l e s ,  a subcommi t t ee  of t h e  b a r  a s s o c i a t i o n l s  
c r i m i n a l  l aw  commi t t ee  h a s  been  examin ing  t h e  rules  a n d  C o l o r a d o ' s  
c r i m i n a l  s t a t u t e s  t o  d e t e r m i n e :  1) which  s t a t u t e s  s h o u l d  be r e p e a l e d  
o r  amended; a n d  2 )  which  r u l e s  s h o u l d  be amended o r  added .  T h i s  
subcommi t t ee  s u b m i t t e d  t h e  f o l l o w i n g  r e p o r t  t o  t h e  L e g i s l a t i v e  C o u n c i l  
C r i m i n a l  Code Commit tee :  

R e p o r t  t o  t h e  C r i m i n a l  Code Commit tee  

E f f e c t  of C o l o r a d o  R u l e s  of C r i m i n a l  P r o c e d u r e  
on E x i s t i n q  C o l o r a d o  S t a t u t e s  

E x i s t i n g  C o l o r a d o  s t a t u t e s  which  p a r a l l e l  t h e  
C o l o r a d o  r u l e s ,  w h e t h e r  t h e  l a n g u a g e  i s  e x a c t l y  
t h e  same o r  n o t ,  s h o u l d  be  r e p e a l e d  a s  c r e a t i n g  
u n n e c e s s a r y  d u p l i c a t i o n  a n d  c o n f u s i o n ,  E x i s t i n g  
s t a t u t e s  which  a r e  i n c o n s i s t e n t  w i t h  t h e  r u l e s  
mus t  be  r e p e a l e d  t o  a v o i d  t h e  e v e n  g r e a t e r  con-
f u s i o n  i n v o l v e d  i n  t h e  q u e s t i o n  o f  which  l aw  t o  
f o l l o w .  Some s t a t u t e s  s h o u l d  b e  amended r a t h e r  
t h a n  r e p e a l e d .  

The s e a r c h  f o r  s t a t u t e s  t o  b e  r e p e a l e d  o r  amended 
l e d  t o  some d i s c o v e r i e s  of m a t t e r  c o n t a i n e d  i n  
t h e  s t a t u t e s  which  m i g h t  p r o p e r l y  be a d d e d  t o  t h e  
r u l e s .  A l i s t  of s u g g e s t e d  amendments t o  t h e  r u l e s  
i s  a t t a c h e d  f o r  t h e  c o n s i d e r a t i o n  of t h e  Supreme 
C o u r t .  I t  w i l l  i n  some i n s t a n c e s  b e  q u i t e  
i m p o r t a n t  t o  amend t h e  r u l e s  a t  o r  b e f o r e  t h e  
t i m e  when t h e  s t a t u t e s  a r e  r e p e a l e d .  

P o r t i o n s  of t h e  o r i g i n a l  r e p o r t  of t h i s  s u b c o m m i t t e e  
were  a l l o c a t e d  t o  members of t h e  C.B.A. Commit tee  
on C r i m i n a l  Law f o r  c a r e f u l  c h e c k i n g  b e f o r e  sub-
m i s s i o n  t o  t h e  C r i m i n a l  Code c o m m i t t e e  of t h e  
L e g i s l a t i v e  C o u n c i l  f o r  s u b m i s s i o n  t o  t h e  1 9 6 3  
L e g i s l a t u r e .  

S i n c e  C o l o r a d o  c r i m i n a l  p r o c e d u r e  i s  now p r i n c i p a l l y  
a compound m i x t u r e  of C o l o r a d o  Supreme C o u r t  r u l e s  
a n d  C o l o r a d o  s t a t u t e s ,  a n d  b e c a u s e  t h e  r u l e s  do  n o t  
p u r p o r t  t o  c o v e r  a l l  p h a s e s  of c r i m i n a l  p r o c e d u r e ,  
i t  i s  recommended t h a t  t h e  s e c t i o n  numbers a n d  
t i t l e s  of s t a t u t e s  wh ich  a r e  r e p e a l e d  s h o u l d  be  l e f t  



on t h e  s t a t u t e  books,  t o  which s h o u l d  be added a  
r e f e r e n c e  t o  t h e  a p p l i c a b l e  Rule of C r i m i n a l  
P r o c e d u r e ,  a s  was done by Congress  i n  t h e  c a s e  of 
t h e  Uni t ed  S t a t e s  Code, t i t l e  18, p a r t  I1 
( c r i m i n a l  p r o c e d u r e ) ,  Thus when t h e  t e x t  of 
39-2-3 of C.R.S. '53 ( a s  amended) i s  r e p e a l e d ,  
what would remain  i n  C.R.S. '53 would be:  

39-2-3. War ran t s  	on s u s p i c i o n  - - commitment -- b a i l .  

S e e  Co lo rado  R u l e s  of C r i m i n a l  P r o c e d u r e ,  r u l e s  
3, 4 ,  5 ,  9,  46 .  

On t h e  o t h e r  hand,  39-2-1 a n d  39-2-2,  which d e a l  w i t h  
t o p i c s  n o t  covered  by t h e  r u l e s ,  would remain  a s  
t h e y  now a r e .  

Subcommittee on Repea l  of S t a t u t e s  

Wil l iam L. R i c e  
A u s t i n  W. S c o t t ,  Jr.  

The p o r t i o n  of t h e  r e p o r t  enumera t ing  t h e  s t a t u t e s  t o  be 
amended o r  r e p e a l e d  was r ev iewed  by t h e  L e g i s l a t i v e  R e f e r e n c e  O f f i c e  
a n d  a f t e r  a mee t ing  w i t h  t h e  b a r  a s s o c i a t i o n ,  f u r t h e r  changes  were 
made. Fol lowing i s  t h e  l i s t  of s t a t u t e s  f o r  which r e p e a l  o r  amendment 
i s  recommended: 

S t a t u t e s  t o  be Repea led  o r  Amended 

39-2-3 Repea 1. Covered  by R u l e s  3, 4 ,  5,  9 and  46 .  And pe rhaps  add 
a s  amend. b a i l  bond t e r m s  c o n c e r n i n g  a p p e a r a n c e  i n  c o u r t  t o  
Co1o.L. ' 6 1  Ru le  46 .  

Rule  7 ( b ) ( l ) ,  p r o v i d i n g  f o r  names of w i t n e s s e s  when 
i n f o r m a t i o n  i s  f i l e d ,  i s  i n c o n s i s t e n t  w l t n  39-2-4 on 
naming w i t n e s s e s  a t  p r e l i m i n a r y  e x a m i n a t i o n  i n  t h e  
c a s e  of t h o s e  no t  a d m i t t e d  t o  b a i l .  

39-2-5 R e p e a l ,  	 b u t  amend Rule  5 t o  a l l o w  d e f e n d a n t  i n  c u s t o d y  t o  
demand names of w i t n e s s e s  b e f o r e  t h e  f i l i n g  of t h e  
i n f o r m a t i o n  a s  p r o v i d e d  i n  Ru le  7 ( b )  (1). 

39-2-7 R e p e a l ,  because  c o v e r e d  by R u l e s  4  a n d  5 ( a ) ( l ) ,  a l l  b u t  l a s t  
a s  amend. s e n t e n c e ,  which c o n c e r n s  h o t  p u r s u i t  a c r o s s  coun ty
Co1o.L. ' 6 1  l i n e s  by o f f i c e r s  w i t h  w a r r a n t .  T h i s  p a r t  of s t a t u t e  

s h o u l d  be r e e n a c t e d  and i n c l u d e  C h a p t e r  103,  Laws of 
' 6 1  on h o t  p u r s u i t  of t r a f f i c  v i o l a t o r  a c r o s s  coun ty  
o r  m u n i c i p a l  l i n e s .  I f  i s  recommended t h a t  a s t a t u t e  
be e n a c t e d  a s  t o  who can  e x e c u t e  a  w a r r a n t  o r  summons, 
e . g . ,  a u t h o r i z i n g  p o l i c e  o f f i c e r  of X County t o  a r r e s t  
on w a r r a n t  i s s u e d  by J P  of Y County and  s e n t  t o  o r  
communicated t o  him. 



39-2-8 R e p e a l ,  

39-2-10  R e p e a l ,  

39-2-11 R e p e a l .  

39-2-12 R e p e a l .  

39-2-16 R e p e a l ,  

39-2-17 R e p e a l .  
a s  amend. 
Co1o.L. '61 

39-3-3 R e p e a l .  

39-3-4 R e p e a l .  

39-3-6 R e p e a l ,  

39-3-7 R e p e a l .  

39 -4 -1  Keep,  

39-4-2 R e p e a l .  

39-4-3 ( I  

39-4-4 tI 

upon amending R u l e  4 ( a )  t o  p e r m i t  i s s u a n c e  of w a r r a n t  
t o  a named p e r s o n ,  as i n  39-2-8,  a s  wel l  a s  t o  a n y  
o f f i c e r  a u t h o r i z e d  by  law.  39-2-8  on t a k i n g  a r r e s t e e  
b e f o r e  i s s u i n g  J P  m u s t  be  r e p e a l e d  a s  i n c o n s i s t e n t  
w i t h  Rules  4 ( a ) ( l ) ( i i )  a n d  5 ( a ) ( l )  on t a k i n g  him 
b e f o r e  n e a r e s t  J P .  

b e c a u s e  i n c o n s i s t e n t  w i t h  R u l e  5 ( b ) ( 2 )  a n d  R u l e  9  
r e q u i r i n g  t a k i n g  a r r e s t e e  b e f o r e  n e a r e s t  J P .  

Cove red  by R u l e  4 ( b )  (1)( v ) .  Second  s e n t e n c e  of 39-2-11,  
t h a t  t e c h n i c a l  m i s t a k e s  i n  a r r e s t  w a r r a n t  d o  n o t  
r e q u i r e  r e l e a s e ,  though n o t  men t ioned  i n  R u l e s ,  i s  i n  
t h e  s p i r i t  of t h e  R u l e s .  

Cove red  by  R u l e s  5 ( d )  a n d  4 6 ,  which by i m p l i c a t i o n  
p r o v i d e  t h a t  one f o r  whom b a i l  i s  f i x e d  who c a n n o t  
r a i s e  i t  t i l l  l a t e r  i s  e n t i t l e d  t o  r e l e a s e  when he 
l a t e r  r a i s e s  i t .  

C o v e r e d  by R u l e  4 6 ( a )  ( 2 ) .  But  p e r h a p s  R u l e  46 s h o u l d  
be  amended t o  p r o v i d e  f o r  r e t u r n  day  on t h e  bond. 

C o v e r e d  by R u l e s  9 ( b ) ( l ) ( s e c o n d  s e n t e n c e )  a n d  46. 
( p e r h a p s  R u l e  4 6 ( c )  s h o u l d  be  amended t o  p r o v i d e  
s p e c i f i c a l l y  f o r  a r e t u r n  d a t e  on t h e  bond. ) 

C o v e r e d  by R u l e s  8 ( a )  a n d  13. 

Cove red  by R u l e s  8 ( a )  a n d  13. 

Cove red  by R u l e  7 .  ( ~ u ta s  R u l e  7 ( b ) ( l )  l i m i t s  
r e q u i r e m e n t  of w i t n e s s e s 1  names t o  i n f  o r m e d - a g a i n s t  
d e f e n d a n t s ,  Ru le  7 s h o u l d  be amended t o  p r o v i d e  t h a t  
i n d i c t e d  d e f e n d a n t s  a r e  a l s o  e n t i t l e d  t o  names of 
w i t n e s s e s .  P e r h a p s  R u l e  1 0  s h o u l d  be  amended t o  
p r o v i d e  t h a t  a d e f e n d a n t  a t  a r r a i g n m e n t ,  o r  a s  soon  
t h e r e a f t e r  a s  t h e  j u r y  p a n e l  i s  drawn a n d  t h e  l i s t  of 
t h o s e  chosen  c o m p i l e d ,  be s u p p l i e d  on r e q u e s t  w i t h  t h e  
l i s t  of names making up t h e  j u r y  p a n e l . )  

F i r s t  s e n t e n c e  c o v e r e d  by R u l e s  1 2 ( b )  ( 2 )  a n d  1 2 ( b )  ( 3 ) ,  
t h e  b a l a n c e  by R u l e  7 ( c ) .  S e e  R u l e  5 2  on h a r m l e s s  
e r r o r .  

I t  i s  i m p o r t a n t  t o  keep 39 -4 -1 ,  s i n c e  C o l o r a d o  
C o n s t i t u t i o n ,  A r t .  11, 3 8 ,  p r o v i d e s  t h a t  " u n t i l  
o t h e r w i s e  p r o v i d e d  by law"  f e l o n y  p r o s e c u t i o n s  r e q u i r e  
i n d i c t m e n t .  a n d  " law"  h e r e  p r o b a b l y  means s t a t u t o r y  l a w .  

Covered  by R u l e  7 ( b ) ( l ) ,  Ru le  7 ( b ) ( 3 )  a n d  R u l e  7 ( c ) .  

F i r s t  s e n t e n c e  c o v e r e d  by R u l e  7 ( c ) ,  s e c o n d  s e n t e n c e  

by 8 ( a ) .  

Covered  by R u l e  7 ( c )  a n d  Appendix of Forms, form 6. 



39-5-1 Repeal .  F i r s t  s e n t e n c e  i s  covered  b Rule 7 ( b ) ( 2 ) ,  and  t h e  
second s e n t e n c e  by Rule  7 ( b  r ( 3 ) .  

39-7-12 " 
a s  amend. 
Colo.  L. ' 6 1  
c.  1 0 1  

Covered by Rule  5 ( d ) ,  l a s t  s e n t e n c e .  


Covered by Rule  17 .  


Covered by Rule  1 5 ( b ) .  


Covered by Ru le  1 5 ( b )  and ( d ) .  


Covered by Rule  1 5 ( d )  a n d  ( e l .  


Covered by Rule  1 5 ( f ) .  


Covered  by Rule  9. S e n t e n c e  i n  39-7-1 on t r a n s p o r t i n g  

p r i s o n e r  t h r o u g h  c o u n t i e s  i s  n o t  n e c e s s a r y ,  though n o t  
p r o v i d e d  f o r  i n  Ru les .  


Covered by R u l e s  l l ( a )  on a r r a i g n m e n t  a n d  5 5 ( a )  on t h e  

c r imina 1 docke t . 

Covered by Rule  1 2 ( a )  a n d  Rule  47. 


Covered by R u l e s  1 2 ( a )  a n d  47.  


F i r s t  s e n t e n c e  c o v e r e d  by Rule  l l ( a ) ,  s econd  by 

Rule  3 2 ( b ) .  


Covered by Rule  l l ( a ) .  


Covered by Ru le  4 8 ( a ) .  


Covered by R u l e s  8 ( b )  and  14. 


Covered by and  i n c o n s i s t e n t  w i t h  Rule  4 8 ( b ) .  


Covered by Rule  5 2  r e q u i r i n g  d i s r e g a r d  of i m m a t e r i a l  
v a r i a n c e s  a n d  of d e f e c t s  a n d  i r r e g u l a r i t i e s  ( i n c l u d i n g  
t h o s e  a t  t r i a l  o r  i n  judgments  o r  i n  i n f o r m a t i o n s  a n d  
i n d i c t m e n t s )  n o t  a f f e c t i n g  s u b s t a n t i v e  r i g h t s .  

Covered by Rule  30. 


Covered by Rule  30. 


Covered  by Rule  3 1 ( a ) ( 2 ) .  


Covered by R u l e s  37 and  51. 


Covered by Rule  3 9 ( c ) .  




39- 7- 24 S h o u l d  b e  r e t a i n e d ,  b a c a u s e  of Ru le  3 9 ( a )  on c o n t i n u i n g  
a s  amend, p r e s e n t  w r i t - o f  - e r r o r  p r o c e d u r e ,  u n t i l  C o l o r a d o  Supreme 
Co1o.L. ' 5 5  C o u r t  rewri tes  R u l e s  3 7 ,  38 a n d  39 on w r i t  of er ror  i n  

c r i m i n a l  c a s e s .  h he Supreme C o u r t  h a s  t h i s  r e w r i t i n g  
t a s k  unde r  a d v i s e m e n t .  ) 

39-7-26 R e p e a l ,  	 I n c o n s i s t e n t  w i t h  R u l e  3 9 ( c ) .  


39-7-27  Same comment a s  f o r  39-7-24 a p p l i e s  h e r e .  

a s  amend. 

Col0 .L .  ' 5 5  


39-7-28 R e p e a l ,  	b u t  o n l y  a f t e r  R u l e  3 8  i s  amended t o  p r o v i d e  ( a s  39-7-28  
now p r o v i d e s )  t h a t  t h e  t r i a l  c o u r t  may, a t  t h e  t i m e  of 
s e n t e n c e ,  s t a y  a  s e n t e n c e  of impr i sonmen t  on m o t i o n  of 
a d e p e n d a n t  who w i s h e s  t o  s e c u r e  Supreme C o u r t  r e v i e w  
on e r r o r .  

39-7-29  R e p e a l .  	C o v e r e d  by  R u l e  44. ( ~ u tp e r h a p s  a d d  t o  R u l e  4 4  t h a t  i n  
misdemeanor  c a s e  a n  a t t o r n e y  may, n o t  s h a l l ,  be  a p p o i n t e d  
t o  r e p r e s e n t  a n  i n d i g e n t  d e f e n d a n t .  ) 

Amend, 	 T h i s  m i g h t  r e a d :  "When a c o u r t  of r e c o r d  a p p o i n t s  a n  
a t t o r n e y  t o  r e p r e s e n t  a n  i n d i g e n t  d e f e n d a n t ,  i t  s h a l l  
be  t h e  d u t y  of t h e  a p p o i n t i n g  c o u r t  t o  a l l o w  t h e  
a t t o r n e y  a  f e e ,  t o  be  f i x e d  by  t h e  j u d g e  of t h e  c o u r t ,  
a n d  t o  be  p a i d  o u t  of t h e  c o u n t y  t r e a s u r y  of t h e  c o u n t y  
w h e r e i n  t h e  i n d i c t m e n t  o r  i n f o r m a t i o n  i s  f o u n d .  A t  t h e  
c o n c l u s i o n  of t h e  p r o c e e d i n g s  i n  t h e  t r i a l  c o u r t  t h e  
c l e r k  of t h e  a p p o i n t i n g  c o u r t  s h a l l  g i v e  t h e  a t t o r n e y  
a c e r t i f i e d  copy  of t h e  o r d e r  a p p o i n t i n g  him c o u n s e l ,  
on which t h e  j u d g e  of t h e  c o u r t  s h a l l  e n d o r s e  t h e  
amount of t h e  f e e  a l l o w e d ,  upon t h e  p r e s e n t a t i o n  of 
which t h e  c o u n t y  c o m m i s s i o n e r s  of t h e  c o u n t y  s h a l l  
o r d e r  a  w a r r a n t  drawn upon t h e  c o u n t y  t r e a s u r e r  i n  
payment of s u c h  f e e .  I f  t h e  t r i a l  c o u r t  a p p o i n t s  a n  
a t t o r n e y  t o  r e p r e s e n t  a n  i n d i g e n t  d e f e n d a n t  f o r  
p u r p o s e s  of r e v i e w  by t h e  C o l o r a d o  Supreme C o u r t ,  t h e  
t r i a l  c o u r t  upon c o n c l u s i o n  of s u c h  r e v i e w  s h a l l  a l l o w  
t h e  a p p o i n t e d  a t t o r n e y  a  f e e  a s  h e r e i n  p r o v i d e d . "  

39 -7 -31  R e p e a l .  	C o v e r e d  by R u l e  44 .  

39-7-  3 2  tI Covered  by a n d  i n c o n s i s t e n t  w i t h  R u l e  1 7 ( b )  b e c a u s e  
R u l e  i s  n o t  l i m i t e d  t o  j u d i c i a l  d i s t r i c t  o r  1 0 0  m i l e s .  

3 9 - 8 - l ( 1 )  " C o v e r e d  by  R u l e  l l ( b ) .  
a s  amend. 
Co l0 .L .  ' 5 5  

39-  9- 1 11 C o v e r e d  by  Rt l les  1 8 ( b )  a n d  2 1 ( b ) .  

39- 9- 2 11 Covered  by R u l e  2 l ( a  ) ( 2 )  ( f i r s t  s e n t e n c e ) .  

39 -9 -3  lI I n c o n s i s t e n t  w i t h  R u l e  2 1 ( a ) ( 2 )  on s e l e c t i o n  of t h e  new 
judge  t o  t r y  t h e  c a s e .  



39- 9-4 Repea 1. 

39- 9- 5 I 1  

39- 9- 8 11 

39-9-9 11 

39-9-10 " 
39-9-11 " 

39-9-12  " 

39-9-13 " 

39-9-14 

39-9-15 " 

39-9-16 " 

39-9-17 " 

39-9-18 " 

39-9-19 Amend, 

39-9-20 R e p e a l .  

39-16-2  " 

40-2-12 " 

40-9-19 " 

C o v e r e d  by R u l e  2 1 ( a )  (1) .  


Cove red  by R u l e  2 1 ( c ) ( l ) ;  i n c o n s i s t e n t  a s  t o  number of 

a f f i d a v i t s .  


I n c o n s i s t e n t  w i t h  R u l e  2 1 ,  which  d o e s  n o t  a n d  s h o u l d  

n o t  l i m i t  number of  v e n u e  c h a n g e s .  


Cove red  by R u l e  2 1 ( c ) ( 3 ) .  


C o v e r e d  by  R u l e  2 1 ( c ) ( 4 ) .  


C o v e r e d  by  R t ~ l e  2 1 ( c )  ( 4 ) .  


C o v e r e d  by  R u l e  2 1 ( c )  ( 4 ) .  


C o v e r e d  by  R u l e  2 1 ( c )  ( 6 ) .  


C o v e r e d  b y  R u l e  2 1 ( c ) ( 6 ) .  


C o v e r e d  b y  R u l e  2 1 ( c )  ( 5 ) .  


C o v e r e d  by R u l e  2 1 ( c )  ( 6 ) .  


Cove red  b y  R u l e  2 1 ( c ) ( 2 ) .  


Cove red  by  R u l e  2 1 ( c )  ( 2 ) .  


Cove red  by  R u l e  2 1 ( a )  ( 3 ) .  


f i r s t  s e n t e n c e  t o  r e a d  t h e  same a s  R u l e  2 1 ( c ) ( 7 ) .  

R e t a i n  s e c o n d  a n d  t h i r d  s e n t e n c e s  of 39-9-19.  


C o v e r e d  by  R u l e  2 1 ( c ) ( 2 ) .  


Cove red  by R u l e  3 2 ( a ) ( l )  a n d  R u l e  3 2 ( a ) ( 2 ) .  


C o v e r e d  b y  R u l e  1 8 ( b ) .  No need  f o r  s p e c i f i c  s t a t u t e  

on m u r d e r ,  f o r  R u l e  1 8 ( b )  c o v e r s  a l l  c r i m e s  ( i n c l u d i n g  
m u r d e r )  commi t t ed  a c r o s s  c o u n t y  l i n e s ,  e . g . ,  A i n  X 
C o u n t y  s h o o t s  BB gun  t h r o u g h  g l a s s  window i n  Y Coun ty .  
No need  f o r  s p e c i a l  s t a t u t e  on d e a t h  i n  a n o t h e r  
c o u n t y  o r  s t a t e .  

C o v e r e d  by R u l e  41. I t  i s  s u g g e s t e d  t h a t  a l l  o t h e r  

s p e c i a l  s e a r c h  a n d  s e i z u r e  s t a t u t e s  be r e p e a l e d ,  s o  

t h a t  r u l e s  on s e a r c h  a n d  s e i z u r e  w i l l  b e  u n i f o r m .  


78-2- 13 Re pea 1, 	 b e c a u s e  c o v e r e d  by R u l e  2 4 ( c ) .  A s  t o  c i v i l  t r i a l s ,  
t h e  m a t t e r  i s  c o v e r e d  by  C o l o r a d o  R u l e s  of C i v i l  
P r o c e d u r e ,  R u l e  47. 



78-5-1  Amend, 	 by d e l e t i n g  f r o m  7 8 - 5 - 1  t h e  p r o v i s i o n  f o u n d  i n  R u l e  
24  ( a ) ( 3 )  o n  p e t i t  j u r y  i n  c r i m i n a l  case .  But  Leave 
t h e  p a r t  o n  g r a n d  j u r y  now i n  78-5-1 .  

78-5-2  Keep ,  	 b e c a u s e  a l t h o u  h  t h e  c r i m i n a l  a s p e c t  i s  c o v e r e d  b y  
R u l e  2 4  ( a ) ( 2 ) q i v )  ( s e c o n d  c l a u s e ) ,  i t  m u s t  b e  k e p t  
f o r  p u r p o s e s  o f  c i v i l  t r i a l s ,  no  C i v i l  R u l e  c o v e r i n g  
t h e  ma t t e r .  

78-5-3  R e p e a l .  	C o v e r e d  by R u l e  2 4  ( a ) ( 2 ) ( v i ) .  ( 7 8 - 5 - 3  i s  a p u r e l y  
c r i m i n a l  s t a t u t e . )  

78-5-4  II  	 C o v e r e d  b y  R u l e  2 4  ( b ) ( l ) .  ( 7 8 - 5 - 4  i s  p u r e l y  c r i m i n a l . )  

78-5-5  Keep,  	 b e c a u s e  a l t h o u g ' h  t h e  c r i m i n a l  a s p e c t  i s  c o v e r e d  b y  
R u l e  2 4  ( a ) ( 4 ) ,  i t  m u s t  b e  r e t a i n e d  f o r  p u r p o s e s  o f  
c i v i l  t r i a l s ,  s i n c e  no C i v i l  R u l e  c o v e r s  t h e  m a t t e r .  

S u s s e s t e d  Amendments t o  R u l e s  

Amend R u l e  4 ( a )  b y  a d d i n g  i n  l i n e  4  a f t e r  " e x e c u t e  i t" t h e  w o r d s :  
" o r  t o  a n y  o t h e r  p e r s o n  named i n  t h e  w a r r a n t  t o  e x e c u t e  i t ."  

Amend R u l e  5 ( d )  b y  i n s e r t i n g  a f t e r  n e x t - t o - l a s t  s e n t e n c e  and  b e f o r e  
l a s t  ' s e n t e n c e  t h i s  new s e n t e n c e :  " I f  t h e  j u s t i c e  o f  t h e  p e a c e  
commi t s  t h e  d e f e n d a n t ,  e i t h e r  b e c a u s e  t h e  o f f e n s e  i s  n o t  b a i l a b l e  
o r  b e c a u s e  t h e  d e f e n d a n t  i s  u n a b l e  t o  p r o c u r e  b a i l ,  h e  s h a l l  e n d o r s e  
upon t h e  w a r r a n t  of  commitment t h e  names a n d  a d d r e s s e s  of  t h e  
p r o s e c u t i o n  w i t n e s s e s  who t e s t i f i e d  a t  t h e  p r e l i m i n a r y  e x a m i n a t i o n  
and s h a l l  f u r n i s h  t h e  d e f e n d a n t  w i t h  a copy o f  t h e  w a r r a n t  s o  
e n d o r s e d . "  

Hmend R u l e  7 ( a )  by a d d i n g  a new s e n t e n c e  a t  t h e  e n d :  "The i n d i c t m e n t  
s h a l l  b e  r e t u r n e d  i n  o p e n  c o u r t  a n d  s h a l l  h a v e  e n d o r s e d  t h e r e o n  
t h e  names o f  w i t n e s s e s  i n  t h e  same manner  and  w i t h  t h e  same e f f e c t  
a s  i n  t h e  c a s e  o f  t h e  e n d o r s e m e n t  of  w i t n e s s e s  upon  a n  i n f o r m a t i o n . "  

Amend R u l e  1 0  b y  a d d i n g  a new s u b s e c t i o n  ( f )  a t  t h e  e n d :  " ( f )  A s  
s o o n  a s  t h e  j u r y  p a n e l  i s  d r a w n  w h i c h  w i l l  t r y  t h e  c a s e ,  a l i s t  o f  
t h e  names of  t h e  j u r o r s  on  t h e  p a n e l  s h a l l  b e  made a v a i l a b l e  b y  
t h e  C l e r k  o f  t h e  c o u r t  t o  d e f e n d a n t ' s  c o u n s e l ,  a n d  i f  t h e  d e f e n d a n t  
h a s  no c o u n s e l  t h e  l i s t  s h a l l  b e  s e r v e d  on him p e r s o n a l l y  o r  by 
c e r t i . f i e d  m a i l . "  

Amend R u l e  2 1 ( a ) ( 3 )  b y  i n s e r t i n g  i n  l i n e  4 ,  a f t e r  t h e  word " a n y "  
and  b e f o r e  t h e  word " c a u s e , ' '  t h e  word " o t h e r . "  

Hmend R u l e  3 5 ( b )  by a d d i n g  t h e  f o l l o w i n g  s e n t e n c e  a t  t h e  e n d :  
"The o r d e r  o f  t h e  t r i a l  c o u r t  g r a n t i n g  o r  d e n y i n g  t h e  m o t i o n  i s  
a f i n a l  o r d e r  r e v i e w a b l e  o n  w r i t  o f  e r r o r . "  

Amend R u l e  3 8 ( a ) ( 2 )  by i n s e r t i n g  t h e  f o l l o w i n g  s e n t e n c e  a f t e r  " ( 2 )  
I m p r i s o n m e n t " :  "The s e n t e n c i n g  c o u r t  s h a l l  o n  w r i t t e n  m o t i o n  o f  a  
d e f e n d a n t  s t a t i n g  t h a t  h e  i n t e n d s  t o  s e e k  r e v i e w  on w r i t  o f  e r r o r  
s t a y  a  s e n t e n c e  o f  i m p r i s o n m e n t . "  



8)  	 Amend R u l e  44 by i n s e r t i n g  a t  t h e  end t h e r e o f  t h e  f o l l o w i n g  new 

s e n t e n c e :  " I n  a n y  misdemeanor  c a s e ,  upon  s u c h  a showing  of 

i n d i g e n c y ,  a n  a t t o r n e y  may b e  a s s i g n e d  t o  r e p r e s e n t  t h e  d e f e n d a n t  

a t  e v e r y  s t a g e  o f  t h e  t r i a l  c o u r t  p r o c e e d i n g s . "  


9 )  	Amend R u l e  4 6 ( c )  by  a d d i n g  t o  t h e  end o f  t h e  f i r s t  s e n t e n c e  t h e  

f o l l o w i n g :  " i n  c o u r t  on  a d e s i g n a t e d  d a y ,  o r  o n  t h e  f i r s t  d a y  of  

t h e  n e x t  t e r m  of c o u r t  and  f r o m  d a y  t o  d a y  t h e r e a f t e r ,  a s  t h e  

c o u r t  may deem a p p r o p r i a t e . "  


10) Amend R u l e  2 1 ( c ) ( 4 )  by c h a n g i n g  t h e  word " R e c o g n i z a n c e "  t o  r e a d  
" B a i l  Bond" i n  t h e  t i t l e  and "bond" e l s e w h e r e .  

11) Amend R u l e  4 6  by  s t r i k i n g  t h e  p r e s e n t  4 6 ( e )  and  a d d i n g  t h e  f o l l o w i n g : l  

F o r f e i t u r e .  

" ( 1 )  D e c l a r a t i o n .  I f  t h e r e  i s  a  b r e a c h  o f  c o n d i t i o n  of a bond ,  

t h e  c o u r t  s h a l l  d e c l a r e  a  f o r f e i t u r e  o f  t h e  b a i l .  


" ( 2 )  S e t t i n q  A s i d e .  T h e  c o u r t  may d i r e c t  t h a t  a  f o r f e i t u r e  b e  

s e t  a s i d e ,  upon s u c h  c o n d i t i o n s  a s  t h e  c o u r t  may impose ,  i f  i t  a p p e a r s  

t h a t  j u s t i c e  d o e s  n o t  r e q u i r e  t h e  e n f o r c e m e n t  of t h e  f o r f e i t u r e .  


" ( 3 )  E n f o r c e m e n t .  When a  f o r f e i t u r e  h a s  n o t  been  s e t  a s i d e ,  t h e  

c o u r t  s h a l l  on m o t i o n  e n t e r  a judgment  o f  d e f a u l t ,  and  e x e c u t i o n  may 

i s s u e  t h e r e o n .  By e n t e r i n g  i n t o  a bond t h e  o b l i g o r  s u b m i t s  t o  t h e  

j u r i s d i c t i o n  of  t h e  c o u r t .  H i s  l i a b i l i t y  may b e  e n f o r c e d  w i t h o u t  t h e  

n e c e s s i t y  of  a n  i n d e p e n d e n t  a c t i o n .  The c o u r t  s h a l l  o r d e r  t h e  i s s u a n c e  

of  a c i t a t i o n  d i r e c t e d  t o  t h e  o b l i g o r  t o  show c a u s e ,  i f  a n y  t h e r e  b e ,  

why judgment  s h o u l d  n o t  b e  e n t e r e d  a g a i n s t  him f o r t h w i t h  and  e x e c u t i o n  

i s s u e  t h e r e o n .  S a i d  c i t a t i o n  may b e  s e r v e d  p e r s o n a l l y  o r  by c e r t i f i e d  

m a i l  upon t h e  o b l i g o r  d i r e c t e d  t o  t h e  a d d r e s s  g i v e n  i n  t h e  bond .  

H e a r i n g  on t h e  c i t a t i o n  s h a l l  b e  h e l d  n o t  l e s s  t h a n  2 0  d a y s  a f t e r  

s e r v i c e .  The d e f e n d a n t ' s  a t t o r n e y  and  t h e  p r o s e c u t i n g  a t t o r n e y  s h a l l  

b e  g i v e n  n o t i c e  o f  t h e  h e a r i n g .  


" ( 4 )  R e m i s s i o n .  A f t e r  e n t r y  o f  s u c h  j udgmen t ,  t h e  c o u r t  may remit 

i t  i n  who le  o r  i n  p a r t  u n d e r  t h e  c o n d i t i o n s  a p p l y i n g  t o  t h e  s e t t i n g  

a s i d e  o f  f o r f e i t u r e  i n  p a r a g r a p h  ( 2 )  o f  t h i s  s u b d i v i s i o n .  I f  a bond 

f o r f e i t u r e  h a s  b e e n  p a i d  i n t o  t h e  g e n e r a l  f u n d  of  t h e  c o u n t y ,  t h e  com-

m i s s i o n e r s  t h e r e o f  s h a l l  b e  n o t i f i e d  o f  a n y  a p p l i c a t i o n  f o r  r e m i s s i o n .  


" ( f )  E x o n e r a t i o n .  The  o b l i g o r  s h a l l  b e  e x o n e r a t e d  a s  f o l l o w s :  
1. When t h e  c o n d i t i o n  of  t h e  bond h a s  b e e n  s a t i s f i e d ;  o r  2 .  When t h e  

amount o f  t h e  f o r f e i t u r e  h a s  b e e n  p a i d ;  o r  3. Upon s u r r e n d e r  of t h e  

d e f e n d a n t  i n t o  c u s t o d y  b e f o r e  j udgmen t  upon  a n  o r d e r  t o  show c a u s e ,  

upon payment  of a l l  c o s t s  o c c a s i o n e d  t h e r e b y .  T h e  o b l i g o r  may s e i z e  

and s u r r e n d e r  t h e  d e f e n d a n t  t o  t h e  s h e r i f f  of  t h e  c o u n t y  w h e r e i n  t h e  

bond s h a l l  b e  t a k e n ,  and  it s h a l l  b e  t h e  d u t y  of  s u c h  s h e r i f f ,  on  s u c h  

s u r r e n d e r  and  d e l i v e r y  t o  him o f  a c e r t i f i e d  copy  o f  t h e  bond by  which  

t h e  o b l i g o r  i s  bound ,  t o  t a k e  s u c h  p e r s o n  i n t o  c u s t o d y ,  a n d  by w r i t i n g  

dcknowledge  s u c h  s u r r e n d e r .  


1. 	 T h e s e  p r o v i s i o n s  a r e  a l s o  i n c l u d e d  i n  t h e  recommended b a i l  bond 

s t a t u t e  and  s h o u l d  b e  d e l e t e d  f r o m  t h e  p r o p o s e d  s t a t u t e ,  i f  t h e  

C o l o r a d o  Supreme C o u r t  d e c i d e s  t o  i n c o r p o r a t e  them i n  t h e  r u l e s  

a s  s e t  f o r t h  h e r e .  
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" ( g )  C o n t i n u a t i o n  of Bonds. I n  t h e  d i s c r e t i o n  o f  t h e  t r i a l  
c o u r t  and w i t h  t h e  c o n s e n t  of t h e  s u r e t y  o r  s u r e t i e s ,  t h e  same bond 
may b e  c o n t i n u e d  u n t i l  t h e  f i n a l  d i s p o s i t i o n  of  t h e  c a s e  i n  t h e  t r i a l  
c o u r t  t o  pending  d i s p o s i t i o n  of t h e  c a s e  on r e v i e w . "  



ADDENDUM 

P r o p o s e d  R e v i s i o n  of  C r i m i n a l  I n s a n i t y  S t d t u t e s ,  
P r o c e d u r e s ,  and  T e s t :  Some C o n s t i t u t i o n d l  C o n s i d e r a t i o n s  

Th i s  a n a l y s i s  o f  t h e  r e v i s i o n  i n  c r i m i n a l  i n s a n i t y  s t a t u t e s  and 
p r o c e d u r e s  p r o p o s o d  by  S e n a t o r  Edward J. ~ ~ r n e lwas p r e p a r e d  a t  t h e  
r e q u e s t  of  t h e  C r i m i n a l  Code Commit tee  by P r o f e s s o r  J i m  R .  C a r r i g a n ,  
U n i v e r s i t y  o f  C o l o r a d o  Law S c h o o l  and  l e g a l  c o n s u l t a n t  t o  t h e  c o m m i t t e e .  
The c o m m i t t e e  a s k e d  P r o f e s s o r  C a r r i g a n  t o  make t h i s  s t u d y  b e c a u s e  o f  t h e  
f a r - r e a c h i n g  c h a n g e s  p r o p o s e d  by  S e n a t o r  Byrne  and t h e  c o n s t i t u t i o n a l  
q u e s t i o n s  r a i s e d  by  t h e s e  c h a n g e s .  S e n a t o r  Byrne  d i d  n o t  h a v e  t h e  
o p p o r t u n i t y  t o  r e v i e w  t h i s  a n a l y s i s  p r i o r  t o  i t s  i n c l u s i o n  i n  t h i s  
r e p o r t  b e c a u s e  of t i m e  l i m i t a t i o n s  r e s u l t i n g  f r o m  t h e  p r o v i s i o n  i n  
S e n a t e  J o i n t  R e s o l u t i o n  No. 1 4  ( 1 9 6 1 )  d i r e c t i n g  t h e  L e g i s l a t i v e  C o u n c i l  
t o  r e p o r t  t h e  f i n d i n g s  and  r ecommenda t i ons  o f  t h e  C r i m i n a l  Code S t u d y  
no l a t e r  t h a n  t h e  c o n v e n i n g  o f  t h e  F o r t y - f o u r t h  G e n e r a l  Assembly i n  
1 9 6 3 .  F o r  t h i s  r e a s o n ,  S e n a t o r  Byrne  h a s  n o t  a d d e d  h i s  comments on  
t h e  f i n d i n g s  made by  P r o f e s s o r  C a r r i g a n .  

F e a t u r e s  o f  t h e  P r o p o s e d  R e v i s i o n  

The p r o p o s a l  made by  S e n a t o r  By rne  h a s  s i x  s a l i e n t  f e a t u r e s :  

1) r e p e a l  o f  t h e  p r e s e n t  s t a t u t o r y  p l e a  o f  " n o t  g u i l t y  by  
r e a s o n  o f  i n s a n i t  a t  t h e  t ime  o f  t h e  a l l e g e d  commis s ion  o f  t h e  c r i m e , "  
(c.R.s. 39-8-1 ( l r  ( s u p p a  1 9 6 0 )  and s t a t u t o r y  a b o l i t i o n  o f  t h e  common 
l a w  d e f e n s e  o f  i n s a n i t y ;  

2 )  s u b s t i t u t i o n  o f  a n  immun i ty  f r o m  p r o s e c u t i o n  o n  t h e  g round  
o f  i n s a n i t y  a t  t h e  t ime o f  t h e  a l l e g e d  c r i m e  f o r  t h e  p r e s e n t  a n d  
common l a w  d e f e n s e s  o f  ins an it.^; 

3 )  s u b s t i t u t i o n  o f  a  t h r e e - j u d g e  p a n e l  t o  t r y  t h e  f a c t  o f  
i n s a n i t y  on t h e  d e f e n d a n t ' s  m o t i o n  t o  q u a s h  t h e  i n d i c t m e n t  o r  i n f o r m a t i o n  
f o r  t h e  p r e s e n t  j u r y  t r i a l  o f  t h e  i n s a n i t y  p l e a ;  

4 )  s u b s t i t u t i o n  o f  t h e  new, b r o a d e r  t e s t  a d o p t e d  i n  t h e  U n i t e d  
S t a t e s  C o u r t  o f  A p p e a l s  f o r  t h e  T h i r d  C i r c u i t  i n  U n i t e d  S t a t e s  v .  
C u r r e n s ,  290 F.2d 751, 774  ( 3 d  C i r .  1 9 6 1 )  f o r  t h e  p r e s e n t  l e g a l  t e s t  
of i n s a n i t y  (G.R.s. 39 -8 -1  (2));. 

5 )  a d o p t i o n  o f  a  g r e a t l y  improved  p r o c e d u r e  f o r  commitment and  
t r e a t m e n t  f o l l o w i n g  a f i n d i n g  o f  i n s a n i t y  c o n s t i t u t i n g  a g r o u n d  f o r  
immuni ty  f rom p r o s e c u t i o n ;  and  

6 )  a d o p t i o n  o f  a  s t a n d a r d  f o r  r e l e a s e  a f t e r  commitment c a l c u l a t e d  
t,o p r o t e c t  s o c i e t , y  whi1.e a s s u r i n g  t h e  d e f e n d a n t  r e a s o n a b l e  means  o f  
o b t a i n i n g  h i s  r e l e a s e  upon s u c c e s s f u l  t r e a t m e n t  o f  h i s  m e n t a l  c o n d i t i o n .  

1. S e e  pp .  122-124  o f  t h i s  r e p o r t .  
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T h i s  a n a l y s i s  c o v e r s  t h e s a  f e a t u r e s  o f  t h e  p r o p o s a l  i n  t h e  o r d e r  
p r e s 2 n t e d  a b o v e .  

A b o l i t i o n  o f  t h e  D e f e n s e  o f  I n s a n i t y  

An a t t e m p t  by t h e  l e g i s l a t u r e  t o  a b o l i s h  t h e  d e f e n s e  o f  i n s a n i t y  
; . n t i r e l y  i n  s u b s t a n c e  a s  w e l l  a s  i n  f o r m  -- a n d  t o  t r e a t  t h e  i n s a n e  
a s  f u l l ;  r e s p o n s i b l e  t o  t h e  c r i m i n a l  l a w  f o r  t h e i r  a c t i o n s  would  no 
d o u b t  b e  u n c o n s t i t u t i o n a l .  ( I  W h a r t o n ,  C r i m i n a l  Law and  P r o c e d u r e  
83 ( ~ n d e r s o n  e d .  1 9 5 7 ) ) .  N e v e r t h e l e s s .  s u c h  a n  a t t e m p t  t o  a b o l i s h  
t h e  i n s a n e  d e f e n d a n t ' s  i m m u n i t y  f r o m  p u n i s h m e n t  f o r  h i s  a c t  w h i l e  
i n s a n e  m u s t  b e  d i s t i n g u i s h e d  f r o m  s t a t u t e s  m e r e l y  s u b j e c t i n g  t h a t  
d e f e n s e  t o  p r o c e d u r a l  r e s t r i c t i o n s ,  w h i l e  l e a v i n g  t h e  e s s e n c e  o f  t h e  
d e f e n s e  i n t a c t .  " S t a t u t e s  w h i c h  a r e  m e r e l y  r e a s o n a b l e  r e g u l a t i o n s  of  
p r o c z d u r e  d o  n o t  d e s t r o y  t h e  r i g h t  t o  r a i s e  t h e  d e f e n s e  a n d  a r e  
c o n ~ t i t u t i o n a l . ' ~  b bid.) T h u s ,  i t  was  h e l d  t h a t  t h e  d u e  p r o c e s s  
g u a r a n t e e  o f  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n ,  a p p l i e d  a g a i n s t  t h e  s t a t e s  
by t h e  F o u r t e e n t h  Amendment, was  n o t  v i o l a t e d  b y  a n  O r e g o n  s t a t u t e  
which  imposed t h e  b u r d e n  o f  p r o v i n g  h i s  d e f a n s e  o f  i n s a n i t y  beyond  a 
r e a s o n a b l e  d o u b t  on  a  d e f e n d a n t  c h a r g e d  w i t h  c r i m e .  The  c o u r t  d e c l a r e d  
t h a t  d u e  p r o c e s s  g u a r a n t e e s  o f  t h e  F o u r t e e n t h  Amendment r e q u i r e  t h a t  a 
s t a t e ' s  c r i m i n a l  p r o c e d u r e  n o t  o f f e n d  "some p r i n c i p l e  o f  j u s t i c e  s o  
r o o t e d  i n  t h e  t r a d i t i o n s  a n d  c o n s c i e n c e  o f  o u r  p e o p l e  a s  t o  b e  r a n k e d  
a s  f u n d a m e n t a l . .  . . I 1  eland v .  O r e q o n ,  343 U . S .  7 9 0  ( 1 9 5 2 ) ) .  

I t  would  seem t h a t  t h e  i d e a  t h a t  a n  i n s a n e  man c a n n o t  b e  p u n i s h e d  
by c r i m i n a l  p r o s e c u t i o n  f o r  h i s  a c t  w h i l e  i n s a n e  i s  d e e p l y  e n o u g h  r o o t e d  
i n  t h e  t r a d i t i o n s  o f  common l a w  c o u n t r i e s  t o  b e  r a n k e d  a s  f u n d a m e n t a l  
t o  o u r  c o n c e p t  o f  f a i r  p r o c e d u r e .  T h e  w h o l e  f a b r i c  o f  o u r  c r i m i n a l  l a w  
i s  c o n t r i v e d  o n  t h e  p r e m i s e  t h a t  men a r e  r e s p o n s i b l e  f o r  t h e i r  a c t i o n s .  
I t  i s  n o t  a new i d e a  t h a t :  "An i n v o l u n t a r y  a c t ,  a s  it h a s  no c l a i m  
t o  mer i t ,  s o  n e i t h e r  c a n  it i n d u c e  a n y  g u i l t ;  t h e  c o n c u r r e n c e  o f  t h e  
w i l l ,  when i t  h a s  i t s  c h o i c e  e i t h e r  t o  d o  o r  t o  a v o i d  t h e  f a c t  i n  
q u e s t i o n ,  b e i n g  t h s  o n l y  t h i n g  t h a t  r e n d e r s  human a c t i o n s  e i t h e r  
p r a i s e w o r t h y  o r  c u l p a b l e .  I n d e e d ,  t o  make a c o m p l e t e  crime c o g n i z a b l e  
by human l a w s ,  t h e r e  m u s t  b e  b o t h  a w i l l  a n d  a n  a c t . "  ( 4  B l a c k s t o n e ,  
C o m m e n t a r i e s  20, 2 1 . )  

If it b e  a r g u e d  t h a t  t h e  p u r p o s e  of  t h e  c r i m i n a l  l a w  i s  n o t  
p u n i s h m e n t  b u t  d e t e r r e n c e ,  t h e  r e j o i n d e r  may b e  t h a t  a n  i n s a n e  m a n ' s  
i n c l i n a t i o n  t o  commit c r i m e  w i l l  n o t  b e  d e t e r r e d  e i t h e r  by t h e  e x a m p l e  
of p u n i s h m e n t  meted  o u t  t o  o t h e r s  o r  t h e  t h r e a t  o f  p u n i s h m e n t  t o  h im-  
s e l f .  Nor c a n  i t  b e  s a i d  t h a t  t h e  many e x a m p l e s  o f  modern s t a t u t e s  
d e f i n i n g  c e r t a i n  c o n d u c t  a s  c r i m i n a l  w i t h o u t  r e g a r d  t o  s p e c i f i c  i n t e n t  
o r  knowledge  h a v e  e s t a b l i s h e d  & f a c t o  t h a t  t h e  l e g i s l a t i v e  b r a n c h  may 
makc a c t s  c r i m i n a l .  w i t h o u t  r e g a r d  t o  t h e  s t a t e  o f  t h e  d e f e n d a n t ' s  
mind when t h e  a c t  i s  c o m m i t t e d .  Even w h e r e  t h e  crime i t s e l f  r e q u i r e s  
no w r o n g f u l  i n t e n t  ( e . g . ,  t h e  s a l e  o f  i m p u r e  f o o d  o r  s e x u a l  r e l a t i o n s  
w i t h  a g i r l  u n d e r  t h e  s t a t u t o r y  a g e  o f  c o n s e n t  w h i l e  f u l l y  b e l i e v i n g  
s h e  i s  o f  a g e )  t h e  a c t  m u s t  b e  v o l u n t a r y  t o  be a  c r i m e .  T h u s ,  i f  o n e  
i s  f o r c e d  t o  d r i v e  h i s  c a r  o v e r  t h e  s p e e d  l i m i t ,  h e  would  h a v e  a d e f e n s e ,  
a l t h o u g h  no s p e c i f i c  i n t e n t  i s  r e q u i r e d .  H i s  a c t  was  n o t  h i s ,  it was  
n o t  v o l d t i o n a l ,  and t h e r e f o r e  h e  i s  n o t  c r i m i n a l l y  r e s p o n s i b l e .  A l l  
c r i m e  p r e s u p p o s e s  a s a n e  mind c a p a b l e  of d i r e c t i n g  v o l u n t a r y  m u s c u l a r  
a c t i o n .  T h e  ac t ,  o f  w i l l  i s  a s  much a n  e l e m e n t  o f  t h c  c r i m e  a s  t h e  
p h y s i c a l  a c t  w h i c h  i s  p r o h i b i t e d .  T h e  l e g i s l a t u r e  c o u l d  no more a b o l i s h .  



i n  t h e  c r i m e  o f  s e l l i n g  l i q u o r  t o  m i n o r s ,  t h e  m e n t a l  e l e m e n t  t h a n  it 
c o u l d  a b o l i s h  t h e  r e q u i r e m e n t  t h a t  t o  s u p p o r t  a  c o n v i c t i o n  t h e  e v i d e n c e  
ba r a q u i r e d  t o  show a  s a l e  o f  l i q u o r  t o  a m i n o r .  

"An a c t  d o n e  by me w i t h o u t  my w i l l ,  o r  i n  t h e  a b s e n c e  o f  my 
w i l l ,  i s  n o t  my a c t , . "  ( s t a t e  v .  S t r a s b u r q ,  60 Wash. 106, 1 1 0  P a c . 1 0 2 0 ,  
1024  ( 1 9 1 0 ) ) .  " I t  i s  n o t  a t  a l l  c e r t a i n  t h a t  t h e  c o u r t s  would  c o n s i d e r  
t h e m s e l v e s  p o w e r l e s s  t o  q u e s t i o n  t h e  c o n ~ t i t u t i o n a l ~ t y  l e g i s l a t i o no f  
which  u n d e r t o o k  t o  e l i m i n a t e  t h e  e l e m e n t  o f  i n t e l l i g e n t  i n t e n t i o n  o r  
v o l a t . i o n  a s  a r z q u i s i t e  t o  c r i m i n a l  l i a b i l i t y .  ' I  (Weihof e n ,  ivlent,al 
D i s o r d e r  a s  a C r i m i n a l .  D e f e n s e  4 7 8  ( 1 9 5 4 ) . )  A 1 9 2 8  M i s s i s s i p p i  s t a t u t e  
a b o l i s h i n g  t h e  d e f e n s e  o f  i n s a n i t y  i n  m u r d e r  c a s e s  b u t  a l l o w i n g  i n s a n i t y  
a t  t h e  t i m e  o f  t h e  o f f e n s e  t o  b e  shown i n  m i t i g a t i o n  was  h e l d  
u n c o n s t i t u t i o n a l  a s  d e p r i v i n g  t h e  i n s a n e  d e f e n d a n t  o f  h i s  l i f e  o r  
l i b c z r t y  w i t h o u t  d u e  p r o c e s s .  ( ~ i n c l a i rv .  S t a t e ,  161 i s .  1 4 2 ,  1 3 2  
S o .  581 ( 1 9 3 1 ) . )  F o u r  o f  t h e  s i x  i ' i l i s s i s s i p p i  Supreme C o u r t  J u s t i c e s  
who h e l d  t h e  s t a t u t e  u n c o n s t i t u t i o n a l  a l s o  f e l t  t h a t  i t  amounted  t o  
i m p o s i n g  " c r u e l  and  u n u s u a l  p u n i s h m e n t , "  a n d  d e p r i v e d  t h e  i n s a n e  
d e f e n d a n t  o f  t h e  c o n s t i t u t i o n a l l y  g u a r a n t e e d  r i g h t  t o  be  h e a r d  by 
h i m s e l f  o r  h i s  c o u n s e 1 , w h i c h  r i g h t  c o u l d  not, b e  i n t e l l i g e n t l y  e x e r c i s e d  
b y  o n e  n o t  s a n e .  (& a t  5 8 7 )  T h i s  l a s t  a r g u m e n t  i s  c l o s e l y  r e l a t e d  
t o  t h e  r i g h t  o f  t h e  d e f e n d a n t  t o  b e  p r e s c n t  i n  p e r s o n  a t  h i s  t r i a l ,  a 
r i g h t  which  p r e s u p p o s e s  a m e n t a l  p r e s e n c e  a s  w e l l  a s  a  p h y s i c a l  p r e s e n c e .  

A t  t h i s  p o i n t  it i s  w e l l  t o  r e c a l l  t h a t  t h e  C o l o r a d o  C o n s t i t u t i o n  
f o r b i d s  d c p r i v a t i o n  o f  l i f e ,  l i b e r t y ,  o r  p r o p e r t y  w i t h o u t  d u e  p r o c e s s  
o f  l a w  ( k t .  11, § 2 5 ) ,  g u a r a n t e e s  t h e  r i g h t  nf  t h e  a c c u s e d  i n  a  c r i m i n a l  
c a s e  t o  a p p e a r  a n d  d e f e n d  i n  p e r s o n  ( A r t  1 1 ,  s 1 6 ) ,  a n d  p r o h i b i t s  " c r u e l  
and u n u s u a l  p u n i s h m e n t . "  ( k t . 11, 6 2 0 . )  I n  a d d i t i o n ,  t h e  s t a t e  
c o n s t i t u t i o n  g u a r a n t e e s  t h e  d e f e n d a n t  t h e  r i g h t  " t o  m e e t  t h e  w i t n e s s e s  
a g a i n s t  him f a c e  t o  f a c e  . . . , I 1  a r i g h t  w h i c h  would  b e  o f  no v a l u e  t o  t h e  
i n s a n e .  ( A .  1 1  816) .  I n  S t a t e  v .  S t r a s b u r q ,  s u p r a ,  C h i e f  J u s t i c e  
R u d k i n  o f  t .he  W a s h i n g t o n  Supreme C o u r t  f e l t  t h a t  a l l  o f  t h e s e  
g u a r a n t e e s  w e r e  p r o b a b l y  v i o l a t e d  by a s t a t u t e  p u r p o r t i n g  t o  a b o l i s h  
t h e  d e f e n s e  o f  i n s a n i t y .  (110 P a c .  a t  1 0 2 8 ,  c o n c u r r i n g  o p i n i o n .  ) I n  
a d d i t i o n , h e  a s s e r t e d  t h a t  t h e  d e f e n d a n t ' s  r i g h t  t o  b e  i n f o r m e d  o f  t h e  
n a t u r e  and  c a u s e  o f  t h e  a c c u s a t i o n  was  d e n i e d ,  f o r  t h e  i n s a n e  d e f e n d a n t  
c o u l d  n o t  be e f f e c t i v e l y  i n f o r m e d .  ( ~ f .Co1.0. C o n s t , .  A r t .  11, 5 1 6 ) .  

I n  summary,  it seems  c l e a r  t h a t  t h e  l e g i s l a t u r e  c o u l d  n o t  
w h o l l y  a b o l i s h  t h e  d e f e n s e  o f  i n s a n i t y .  Even t h o u g h  t h e  U n i t e d  S t a t e s  
Supreme C o u r t  h a s  n e v e r  e x p r e s s l y  so h e l d ,  it i s  l i k e l y  t h a t  t h e  
c o u r t  would  h o l d  s u c h  a  s t a t u t e  t o  v i o l a t e  d u e  p r o c e s s .  ( s e e  W h a r t o n ,  
C r i m i n a l  Law a n d  P r o c e d u r e  83, n o t e  1, and  t h e  c a s e s  t h e r e  c i t e d . )  
? h e  o n l y  a t t e m p t s  by s t a t e  l e g i s l a t u r e s  t o  a b o l i s h  t h e  d e f e n s e  h a v e  
b e e n  r e j e c t e d  by s t a t e  a p p e l l a t e  c o u r t s  i n  M i s s i s s i p p i  a n d  W a s h i n g t o n  
( ~ i n c l a i rv .  S t a t e ,  161 Miss. 1 4 2 ,  1 3 2  S o .  581 ( 1 9 3 1 ) :  S t a t e  v .  
S t r a s b u r q ,  6 0  Wash. 106, 110 P a c .  1020 ( 1 9 1 0 ) . )  

I t  a p p e a r s  t h a t  t h e  s t a t u t e  c a n  b e  u p h s l d  o n l y  b y  f i n d i n g  t h a t ,  
i t  i s  i n t e n d e d  n o t  t.o a b o l i s h  t h e  p l e a  i n  s u b s t a n c e ,  b u t  m e r e l y  t o  
p r o v i d e  a new a n d  d i f f e r e n t  p r o c e d u r e  f o r  p r e s e n t i n g  t h e  p l e a  and  
t r y i n g  t h e  d e f e n s e .  Of c o u r s e ,  a n y  s u c h  new p r o c e d u r e  m u s t  c o n f o r m  
t o  s t a t e  and  f e d e r a l  c o n s t i t u t i o n a l  r e q u i r e m e n t s  n o v e r n i n g  p r o c e d u r e s  
i n  c r i m i n a l  c a s e s .  



T h e  New Immunity dnd t h e  New P r o c e d u r e  

P o i n t s  ( 2 )  a n d  ( 3 )  3s s e t  o u t  a b o v e  w i l l  b e  d i s c u s s e d  t o g e t h e r  
u n d e r  t h i s  t ler~dir lc j .  T h e  c o r e  o f  t h e  p r o p o s a l  i s  t o  a b o l i s h  b o t h  t h e  
common l a w  d n d  s t d t u t o r y  d e f e n s e s  o f  i n s d n i t y  ~ n d  s u b s t i t u t e  i n  t h e i r  
p l d c e  a n  i m m u n i t y  f r o m  p r o s e c u t i o n  f o r  o n e  who meets t h e  new t e s t  o f  
i n s d n i t y  d s  of t h e  d a t e  of t h e  a l l e g e d  o f f e n s e .  T h e  p r o c e d u r e  f o r  
d e t e r m i n i n g  w h e t h e r  t h e  i m m u n i t y  i s  a v a i l a b l e  i n  d p a r t i c u l a r  case  i s  
by a m o t i o n  t o  q u a s h  t h e  i n d i c t m e n t  o r  i n f o r m d t i o n  o n  t h e  g r o u n d  t h e  
d e f e n d a n t  w d s  i n s a n e  when  t h e  d c t s  o n  w h i c h  t h e  p r o s e c u t i o n  i s  b a s e d  
w e r e  c o m m i t t e d .  A f t e r  p s y c h i d t r i c  o b s e r v a t i o n  d n d  e x a m i n a t i o n  s i m i l a r  
t o  t h d t  u n d e r  p r e s e n t  p r o c e d u r e s ,  a  h e a r i n g  o n  t h e  m o t i o n  t o  q u a s h  w o u l d  
b e  h e l d  b e f o r e  a p a n e l  o f  t h r e e  j u d g e s .  

T h r e e - J u d q e  P a n e l .  T h e  t h r e e - j u d g e  p a n e l  i s  i n g e n i o l ~ s  i n  s e v e r a l  
r e s p e c t s .  F i r s t ,  i t  w o u l d  s p r e a d  t h e  r e s p o n s i b i l i t y  f o r  wtrdt c o u l d  b e  
i~ m o s t  u n p o p u l a r  d e c i s i o n  t o  t h r e e  j u d g e s .  T h i s  i s  e s p e c i a l l y  s i g n i f i c a n t  
i n  v i e w  o f  t h e  f a c t  t h a t  o u r  j u d g e s  a r e  p o p u l a r l y  e l e c t e d .  I t  i s  
a p p a r e n t l y  t h o u g h t  t h a t  t h e  t h r e e - j u d g e  p a n e l  w o u l d  p r o v i d e  a f a c t  
f i n d i n g  t r i b u n a l  l e s s  s u s c e p t i b l e  o f  b e i n g  swayed  b y  e m o t i o n a l  a r g u m e n t s  
a n d  o n e  w h i c h  w o u l d  b e  m o r e  c a p a b l e  o f  w e i g h i n g  t h e  r e l a t i v e  q u a l i t y  
o f  c o n f l i c t i n g  m e d i c a l  t e s t i m o n y  t h a n  a j u r y  w h i c h  now d e t e r m i n e s  t h e  
f a c t  o f  i n s c l n i t y .  M o r e o v e r ,  t h e  t r i b u n a l  w h i c h  w o u l d  t r y  t h e  i s s u e  o f  
i n s a n i t y  w o u l d  a p p a r e n t l y  b e  e n t i r e l y  s e p a r a t e  a n d  d i f f e r e n t  f r o m  t h e  
t r i b u n a l  w h i c h  w o u l d  t r y  t h e  c d s e  o n  a n o t  g u i l t y  p l e a  i n  t t l e  e v e n t  
t h d t  t h e  d e f e n d d n t  s h o u l d  b e  f o u n d  t o  h a v e  b e e n  s a n e  a t  t h e  t ime o f  
t h e  o f f e n s e .  O b v i o u s l y  t h i s  w o u l d  a l l o w  t h e  d e f e n s e  much g r e a t e r  f r e e d o m  
i n  p r e s e n t i n g  f a c t s  w h i c h  w o u l d  i n d i c a t e  i n s a n i t y ,  b u t  w h i c h  m i g h t  d l s o  
t e n d  t o  p r e j u d i c e  d j u r y  a g a i n s t  a d e f e n d a n t .  F u r t h e r m o r e ,  t h e  p r o p o s e d  
new l e g d l  t e s t  o f  i n s a n i t y  w o u l d  f r e e  t h e  e x p e r t s  t o  t e s t i f y  f a r  b e y o n d  
t h e  u s u a l  r a n g e  o f  s r lch  t e s t i m o n y  u n d e r  t h e  p r e s e n t  " r i g h t - w r o n g t t  p l u s  
i r r e s i s t i b l e  i m p u l s e  t e s t s  a n d  t h u s  p r o v i d e  t h e  t r i b r l n d l  d b a s i s  f o r  
d e c i s i o n  m o r e  c o n s o n a n t  w i t h  e x p e r t  m e d i c d l  o p i n i o n  o n  t h e  d e f e n d a n t ' s  
mt.nt.31 c o n d i t i o n .  l h e  r e a l  i s s u e  i n  s u c h  a t r i a l  w o u l d  b e  w h e t h e r  t h e  
d u f c n d d n t  s t l o u l d  b e  i n s t i t u t i o n a l i z e d  f o r  a m e n t a l  d i s e a s e  o r  d e f e c t ,  
b e  i m p r i s o n e d  o r  o t h e r w i s e  p u n i s h e d  f o r  a  v o l u n t a r y  a n t i - s o c i a l  a c t .  

P r o c e d u r a  1 C h a n q e .  T h e  n u b  o f  t h e  p r o c e d , u r a l  c h a n g e  w o u l d  b e  t o  
e l i m i n a t e  t h e  t j e f e n d a n t ' s  p r e s e n t  r i g h t  t o  t r i a l  o f  h i s  i n s a n i t y  d e f e n s e  
b y  a j u r y .  T h i s  i s  c a n d i d l y  s t a t e d  i n  t h e  C r i m i n a l  C o d e  C o m m i t t e e  
memorandum o f  O c t o t ~ e r5 ,  1963: "By a b o l . i s l i i n g  t . h e  p l e a  o f  n o t  g u i l t y  
by  r e a s o n  o l  i n s a n i t y ,  t , he  c o n s t i t u t i o n a l  n e e d  f o r  a j u r y  t r i a l  o n  t h e  
q u e s t i o n  w o u l d  b e  e l i m i n a t . e d . "  I t  a p p e a r s  i n c o n t r o v e r t i b l e  t h a t  t h e  
d e n i a l  o f  j u r y  t r i a l  o n  a n  i s s u e  now a n d  t r a d i l i o n a l 1 . y  t r i e d  b y  j l ~ r y  
i s  t h e  ne t ,  e f f e c t ,  i f  no t .  t h e  c h i e f  p u r p o s e .  o f  t , h e  p r o p o s a l .  W h e t h e r  
o r  n o t  s u c h  a c h a n g e  w o u l d  b e  w i s e  o r  d e s i r a b l e  i s  a m a t t e r  o f  p o l i c y  
f o r  t h e  Cqencral. A s s e m b l y :  h o w e v e r ,  whet,tic.r o r  n o t  s u c h  a c h a n g e  w o u l d  
b e  w i t h i n  t,tic c o n s t , i . t u t i o n a J .  p o w e r  o f  t h e  G e n e r a l  i \ s s e m b l y  i s  a 
q \ ~ c . s t . i o r ~  l a w  f o r  t h e  c o u r t s .of  

B e f o r e  t u n i n g  Lo t h e  c o n s t , i . t , u t i o n a  1 i s s u e ,  i t  s h o t ~ l d  b e  n o t e d  
t h a t  t h e  p r o p o s a l  w o u l d  a 1 l . o ~a d e f e n d a n t  who h a s  b e e n  f o l l n d  s a n e  a t  
1.Ilc h e a r i n g  b e f o r e  t h e  t . h r o e - j u d g e  p d n e l  t o  o f f e r  e v i d e n c e  o f  m e n t a l  
c o n d i l . i o n  " i n  a  , p r o p e r  c a s c ,  a s  b e a r i n g  u p o n  t h e  c a p a c i t y  o f  t ,he  d c c u s e d  
t o  Eorrn t h e  s p c c i f i c  i n t e n t  c s s e n t i a . 1  t o  c o n . ; t i t . u t . e  a cr i rni . .  I' P r e sumi>b . ly  
t h i s  e v i d e n c e  wolzLd b e  o f f e r e d  b e f o r e  a t r i a l  j u r y ,  ~ n dt h e r e f o r e  i t  
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might .  b e  a r g u e d  w i t h  p r i m a  f a c i e  p l a u s i b i l i t , y  t h a t  t ,he r i g h t  o f  j u r y  
i.ri.cjl i s  n o t  b e i n q  d f f e c t e d .  T h e  o b v i o u s  d n s w e r  i s  t h a t  u n l e s s  t h e  
d e f ~ n d a n ti s  a c c o r d e d  s u b s t d n t i a l l y  t h e  sdme o p p o r t u n i t y  t c  c o n t e s t  t h e  
f d c t  o f  i n s a n i t y  d t  t h e  t ime of  t h e  o f f e n s e  b e f o r e  a j u r y  a s  he now 
h a s ,  t h e n  h i s  r i g h t  o f  j u r y  t r i a l  h a s  b e e n  o b l i t e r a t , e d ,  a t  l e a s t  i n  
p d r t .  

? h e  l e g i s l a t u r e  h a s  n o  m o r e  p o w e r  t o  a b o l i s h  c o n s t i t u t i o n a l l y  
g u a r d n t e e d  r i g h t s  p i e c e m e a l  t h a n  i t  h a s  t o  a b o l i s h  t h e m  e n t i r e l y .  I f  
i t  i s  c o n t e n d e d ,  o n  t h e  o t h e r  h d n d ,  t h a t  t h e  i n t e n t  of  t h e  p r o p o s a l  
i s  t o  r e t a i n  t h e  d e f e n d a n t ' s  r i g h t  t o  t r y  t h e  i n s a n i t y  i s s u e  f u l l y  
b e f o r e  t h e  t r i a l  j u r y ,  a s  t h a t  r i g t i t  e x i s t s  now a n d  e x i s t e d  i m m e d i a t e l y  
p r i o r  t o  a d o p t i o n  o f  t h e  C o l o r a d o  C o n s t i t u t i o n ,  t h e n  t h e  p r o p o s a l  
s i m p l y  g i v e s  a c r i m i n a l  d e f e n d a n t  t w o  o p p o r t u n i t i e s  t o  e s c a p e  v i a  t h e  
i n s a n i t y  r o u t e .  I f  i t  i s  c o n t e n d e d  t h a t  t h e  p r o c e e d i n g  b e f o r e  t h e  
t h r e 2 - j u d g e  p d n e l  i s  c i v i l  i n  n a t u r e  - - a n d  n o t  a c r i m i n a l  p r o c e e d i n g  
r e q u i r e d  t o  b e  t r i e d  b e f o r e  a j u r y  - - t h e n  t h e r e  i s  n o  n e e d  f o r  i t ,  s i n c e  
a d e q u a t e  c i v i l  c o m m i t m e n t  p r o c e d u r e s  p r e s e n t l y  e x i s t  u n d e r  w h i c h  t h e  
d i s t r i c t  a t t o r n e y  c o u l d  o b t a i n  a  d e t e r m i n a t i o n  o f  s t a t u s  o f  a d e f e n d a n t  
t h o u g h t  t o  b e  i n s d n e .  M o r e o v e r ,  t h e  C o l o r d d o  S u p r e m e  C o u r t  h a s  h e l d  
t h a t  a n  i n s a n i t y  h e a r i n q  i n  a c r i m i n a l  c a s e  i s  n o t  a c i v i l ,  b u t  a 
c r i m i n a  1 p r o c e e d i n g .  ( c a s t r o  v .  P e o p l e ,  180 C o l o .  4 9 3 ,  503; 3 4 6  P .  2 d  
1 0 2 0  ( 1 9 5 9 ) . )  F i n a l l y ,  i t  s h o u l d  b e  n o t e d  t h a t  t h e  p r o v i s i o n  r e s e r v i n q  
t o  t h e  d e f e n d a n t  h i s  r i g h t  t o  p r e s e n t  e v i d e n c e  o f  m e n t a l  c o n d i t i o n  a t  -
t h e  m a i n  t r i a l  a p p l i e s ,  by  i t s  te rms ,  o n l y  t o  crimes i n c l u d i n g  a s  a n  
e l e m e n t  a  " s p e c i f i c  i n t e n t . "  Mdny, i f  n o t  m o s t ,  m o d e r n  s t a t u t o r y  
d e f i n i t i o n s  o f  c r i m e s  r e q u i r e  o n l y  a g e n e r a l  c r i m i n a l  i n t e n t  o r  m e r e l y  
r e q u i r e  t h a t  t h e  f o r b i d d e n  a c t  h a s  b e e n  d o n e  c o n s c i o u s l y  a n d  v o l u n t a r i l y ;  
y e t  i n s a n i t y  i s  a d e f e n s e .  T h e  s a v i n g  p r o v i s i o n  w o u l d  n o t  r e s e r v e  
a n y  j u r y  t r i a l  r i g h t s  e x c e p t  i n  s p e c i f i c  i n t e n t  c r i m e s .  

C o n s t i t u t i o n a l  G u a r a n t e e s .  D o e s  t h e  p r o p o s a l  v i o l a t e  f  ? d e r a l  
o r  s t d t e  c o n s t i t u t i o n a l  g u a r a n t e e s  o f  j u r y  t r i d l  i n  c r i m i n a l  c a s e s ?  
T h e  S i x t h  ~ m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  g u a r a n t e e s  " t r i a l  
by  a n  i m p d r t i a l  j u r y "  i n  d l 1  c r i m i n a l  p r o s e c u t i o n s .  

I t  i s  f u n d a m e n t a l  t h a t  t h e  f i r s t  e i g h t  a m e n d m e n t s  w e r e  a i m e d  
a t  r e s t r i c t i n g  t h e  p o w e r  o f  t h e  f e d e r a l  g o v e r n m e n t ,  n o t  t h a t  o f  t h e  
s t d t e s .  F u r t h e r ,  i t  h a s  b e e n  u n i f o r m l y  h e l d  t h a t  t h e  d u e  p r o c e s s  c l a u s e  
o f  t h e  F o u r t e e n t h  ~ m e n d m e n t  d o e s  n o t  a u t o m s t i c a l l y  a p p l y  a g a i n s t  t h e  
s t a t e s  a l l  t h e  r e s t r i c t i o n s  c o n t a i n e d  i n  t h e  f i r s t  e i g h t  a m e n d m e n t s ,  
b u t  o n l y  t h o s e  w h i c h  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  b y  a c a s e  b y  c a s e  
p r o c e s s  o f  e x c l u s i o n  a n d  i n c l u s i o n  d e t e r m i n e s  t o  b e  s o  f u n d a m e n t a l  
a s  t o  b e  p a r t  o f  d u e  p r o c e s s .  ( B a r t k u s  v .  I l l i n o i s ,  359 1I.S. 121, 1 2 4 ,  
125 ( 1 9 5 9 ) . )  T h e  S i x t h  Amendment, r i g h t s  h a v e  n o t  b e e n  i n c o r p o r a t e d  i n  
t o t o  a g a i n s t  t h e  s t a t e s  b y  t h e  F o u r t e e n  Amendment .  ( ~ e t t sv .  B r a d y ,  i n  
316 U . S .  455, 4 6 1 - 6 2  ( 1 9 4 1 ) . )  T h u s  t h e  f e d e r a l  c o n s t , i t u i o n  w o u l d  n o t  
h e  o f f e n d e d  b y  t h e  f e a t , u r e  o f  t h e  i n s t a n t  p r o p o s a l  d e n y i n g  j u r y  t r i a l ,  
u n l c s s  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  w o u l d  c o n s i d e r  t h i s  f e a t u r e  a 
d e n i a l  o f  d u e  p r o c e s s  a s  g u a r a n t e e d  b y  t h e  F o u r t . e e n t , h  Amendment .  F e d e r a l  
d l ~ ep r o c e s s  h a s  b e e n  i n t e r p r e t e d  a s  f l e x i b l e  e n o u g h  t o  g i v e  t h e  s t a t e s  
c o n s i d e r a b l e  l a t , i t \ . ~ d e  i n  e s t a b l i s h i n g  t h e i r  own procedural r u l e s  g o v e r n i n g  
t , h e  i n s a n i t y  p l e a  i n  c r i m i n a l  c a s e s .  ( L e l a n d  v .  O r e q o n ,  3 4 3  U . S .  
730 ( 1 9 5 2 )  u p h o l d i n g  t h e  r e q u i r e m e n t .  t h a t .  t h e  d e f e n d a n t  p r o v e  i . n s a n i t y  
b e y o n d  r e a s o n c ; l b l e  d o u b t . )  I n  c o n c l u s i o n  i t  may b e  s a i d  t h a t .  i t  i s  n o t  
a t .  a l l .  c l e a r  t h a t  f e d e r a l  c o n s t . i t u t i o n a 1  r i g h t , s  w o u l d  be d e n i e d  b y  
e l . i m i n d t . i n g  t h e  r i g h t ,  o f  j u r y  t r i a l  o n  t h e  i s s u e  o f  i n s a n i t y  i n  c r i m i n a l  
C J S ( 3 S .  



11 more s e r i o u s  q u e s t i o n  i s  w h e t h e r  t h e  C o l o r a d o  C o n s t . i t u t i o n a 1  
p r o v i s i o n s  r e g a r d i n g  t r i a l  b y  j u r y  would  b e  v i o l a t e d  by t h e  p r o p o s e d  
p r o c e d u r e .  The  s t a t e  c o n s t i t u t i o n  p r o v i d e s  i n  A r t i c l e  11, S e c t i o n  1 6  
t h a t  " I n  c r i m i n a l  p r o s e c u t i o n s  t h e  a c c u s e d  s h a l l  h a v e  t h e  r i g h t  t o . .  . 
a s p e e d y  p u b l i c  t r i a l  b y  d n  i m p a r t i a l  j u r y . .  . . "  T h i s  g u a r a n t e e  i s  r e p e a t e d  
i n  A r t i c l e  11, S e c t i o n  23,  w h i c h  d e c l a r e s :  "The r i g h t  of  t r i a l  by 
j u r y  s h a l l  r e m a i n  i n v i o l a t e  i n  c r i m i n a l  c a s e s .  . .." T h e s e  p r o v i s i o n s  
s h o u l d  b e  r e a d  i n  t h e  l i g h t  o f  A r t i c l e  '11, S e c t i o n  24 w h i c h  p r o v i d e s :  
"No p e r s o n  s h a l l  b e  d e p r i v e d  o f  l i f e ,  l i b e r t y  o r  p r o p e r t y ,  w i t h o u t  d u e  
p r o c e s s  o f  l a w .  I' 

I t  i s  p o s s i b l e  t o  r a t i o n a l i z e  t h e  p r o p o s e d  p r o c e d u r e  a s  n o t  
d e p r i v i n g  t h e  d e f e n d a n t  o f  h i s  r i g h t  t o  j u r y  t r i a l  b y  a r g ~ ~ i n g  at h a t  
j u r y  w i l l  h e r e  t h e  c a s e  on  t h e  g e n e r a l  p l e a  o f  n o t  g u i l t y  and t h e r e f o r e  
p r o v i d e s  t h e  " j u r y  t r i a l "  g u a r a n t e e d  b y  t h e  s t a t e  c o n s t i t u t i o n .  T h i s  
a r g u m e n t  a s s u m e s  t h a t  w h a t  w a s  o n c e  a s i n g l e  t r i a l  c o v e r i n g  t h e  i s s u e  
of  i n s d n i t y  a s  w e l l  a s  a l l  o t h e r  i s s u e s  may b e  d i v i d e d  i n t o  t w o  o r  
more  t r i a l s ,  l e a v i n g  some i s s u e s  f o r  t r i a l  by t h e  j u r y  w h i l e  t u r n i n g  
o t h e r  i s s u e s  o v e r  t o  a  j u d g e  o r  j u d g e s  f o r  t r i a l .  A t  f i r s t  g l a n c e  i t  
would  seem t h a t  t h e  p r e s e n t  C o l o r a d o  p r o c e d u r e  f o r  a  b i f u r c a t e d  t r i a l  
when i n s a n i t y  i s  p l e a d e d  .would  s u p p o r t  t h e  " two t r i a l s "  a n a l y s i s .  B u t  
t h e  C o l o r a d o  Supreme  C o u r t  h a s  h e l d  t h a t  e v e n  t h o u g h  t h e  p r e s e n t  p r o c e d u r e  
makes  p o s s i b l e  t h e  s e p a r a t e  t r i a l  of  t h e  i n s a n i t y  p l e a  a n d  t h e  n o t  
g u i l t y  p l e a ,  t h i s  p r o c e d u r e  c o n s t i t u t , e s  o n l y  o n e  t r i a l ,  a l b e i t  i n  t w o  
s e c t i o n s .  ( ~ e i c k  P e o p l e ,  136 C o l o .  535, 543;  322 P .  2 d  6 7 4  ( 1 9 ~ ~ 8 )v .  . )  
M o r e o v e r  i t  m u s t  b e  remembered t h a t  t h e  d e f e n d a n t  i s  e n t i t l e d  t o  a  j u r y  
t r i a l  i n  e a c h  s e c t i o n  o f  t h i s  s i n g l e  t r i a l .  

C o u l d  n o t  t h e  l e g i s l a t u r e  p r o v i d e  t h a t  a l l  q u e s t i o n s  e x c e p t  t h e  
d e f e n s e  o f  i n s a n i t y  a r e  t r i a b l e  t o  a  j u r y ?  I t  h a s  b e e n  h e l d  t h a t  t o  
t a k e  f r o m  t h e  j u r y  d e t e r m i n a t i o n  o f  t h e  d e f e n s e  o f  s e l f  d e f e n s e  i s  a 
d e n i a l  of t h e  c o n s t i t u t i o n a l  r i g h t  t o  j u r y  t r i a l .  ( ~ o u n qv .  P e o p l e ,  
4 7  C o l o .  352, 1 0 7  P a c .  2 7 4  ( 1 9 1 0 ) . )  How i s  t h e  d e f e n s e  o f  i n s a n i t y  
d i f f e r e n t ?  A d d r e s s i n g  i t s e l f  t o  t h i s  v e r y  p o i n t ,  t h e  W a s h i n g t o n  reme me 
C o u r t  d e c l a r e d  t h a t  t h e  " m e n t a l  r e s p o n s i b i l i t y  of  t h e  a c c u s e d  i s  
a f a c t  e n t e r i n g  i n t o  t h e  q u e s t i o n  o f  h i s  g u i l t ,  upon w h i c h  h e  h a s  a 
r i g h t  of t r a i l  b y  j u r y ,  t h e  same a s  u p o n  a n y  o t h e r  f d c t  i n h e r e n t  i n  t h a t  
q u e s t i o n ,  e v e n  a s  t h e  f a c t  t h a t  t h e  m u s c u l a r  a c t i o n  o f  h i s  p h y s i c a l  body 
d i d  o r  d i d  n o t  commit  t h e  p h y s i c a l  a c t  c h a r g e d  a s  a  c r i m e  a g a i n s t  
h i m . "  ( s t a t e  v .  S t r a s b u r q ,  60 Wash.  106, 110 P a c .  1020, 1021 ( 1 9 1 0 ) , )  
I n  h o l d i n g  u n c o n s t i t u t i o n a l  a s  a  d e p r i v a t i o n  o f  t h e  r i g h t  t o  j u r y  t r i a l  
a s t a t u t e  p r o v i d i n g  f o r  d e t e r m i n a t i o n  o f  t h e  d e f e n d a n t ' s  i n s a n i t y  
p l e d  b y  a c o m m i s s i o n  o f  e x p e r t s ,  t h e  L o u i s i a n a  S u p r e m e  C o u r t  c o n c l u d e d :  
t h a t  w h e r e  " t h e  o f f e n s e  i t s e l f  i s  t r i a b l e ,  u n d e r  t h e  C o n s t i t u t i o n ,  
by  j u r y ,  t h e  a c c u s e d  h a s  t h e  c o n s t i t u t i o n a l  r i g h t  t o  h a v e  h i s  d e f e n s e  
o f  i n s a n i t y  t r i e d  b y  j u r y . "  ( s t a t e  v .  L a n q e ,  168 La .  9 5 8 ,  1 2 3  S o .  
6 3 9 ,  6 4 2  ( 1 9 2 9 ) . )  T h e r e  i s  no a u t h o r i t y  t o  t h e  c o n t r a r y .  

I t  may b e  c o n t e n d e d  t h a t  t h e  G e n e r a l  A s s e m b l y  c o u l d  r a t i o n a l i z e  
t a k i n g  d e t e r m i n a t i o n  o f  t h e  i n s a n i t y  i s s u e  f r o m  t h e  j u r y  on  t h e  g r o u n d  
t h a t  t h e  p r o p o s e d  p r o c e d u r e  - - a b o l i s h i n g  t h e  d e f e n s e  of  i n s a n i t y  --
m e r e l y  p r o v i d e s  a  c o n c l u s i v e  p r e s u m p t i o n  o f  f a c t  t h a t  a l l  p e r s o n s  a r e  
s a n e  f o r  t h e  p u r p o s e  o f  c r i m i n a l  t r i a l s .  I n  e f f e c t  t h i s  would  b e  a 
c o n c l u s i v e  p r e s u m p t i o n  t h a t  a n y o n e  c h a r g e d  w i t h  c r i m e  h a d  t h e  r e q u i s i t e  
m e n t a l  c a p a c i t y , t o  commit  t h e  c r i m e  a t  t h e  t i m e  o f  c o m m i s s i o n ,  u n l e s s  
h e  f i l e d  t h e  m o t i o n  t o  q u a s h  a s  p r o v i d e d .  T h i s  w o u l d  b e  t a n t a m o u n t  t o  
p r e s u m i n g  c o n c l u s i v e l y  t h a t  a n  i n f a n t  two y e a r s  o f  a g e  h a s  c a p a c i t y  t o  
commit  c r i m e ,  a p r e s u m p t i o n  w h i c h  w o u l d  b e  e q u a l l y  c o n t r a  t o  common 



!,iw a n d  t o  common s e n s c .  S u c h  a p r e s u m p t i o n  w o u l d  v i o l a t e  b o t h  f e d e r a l  
due p r o c e s s  ( ~ ? i n e rv .  Donnan ,  258 U.S. 3 1 2  (1932) a n d  s t a t e  d u e  
p r o c e s s  ( ~ a r c i ~  l 1 c o ~ 7 l e ,  1 2 1  C o l o .  130, 213 P .  2 d  387 ( 1 9 4 9 ) ) .v .  
I t  w o u l d  be no  more v a l i d  t h a n  d p r e s u m p t i o n  d b o l i s h i n g  t h e  d e f e n s e  o f  
d l i b i  ~ n dt h u s  c o n c l u s i v d l y  p r c s u m i n q  t h d t  J d e f e n d d n t  wds a t  d p l d c e  
w h e r e  1 0 0  w i t n e s s e s  s w e d r  h e  w a s  n o t - a t  t h e  t i m e  of  t h e  o f f e n s e .  ( S e e  
S i n c l d i r  v .  S t a t e ,  161 miss. 1 4 2 ,  1 3 2  S o .  581 ( 1 9 3 1 )  ( c o n c u r r i r ~ ~  o p i n i o n ) .  ) 

I t  may b e  a r g u e d  t h a t  t h e  p r o p o s e d  c h a n g e  m c r e l y  a l t . e r s  p r o c e d u r e  
w i t h o u t  i n j u r y  t o  t h e  s u b s t a n c e  o f  t h e  d e f e n d a n t ' s  j u r y  t r i a l  r i g h t .  S o  
l o n g  a s  t h e  s u b s t d n c e  o f  t h e  r i g h t  t o  j u r y  t r i a l  i s  p r e s e r v e d ,  t h e  
p r o c e d u r e  o r  means  b y  w h i c h  t h e  r e s u l t  i s  r e a c h e d  i s  w h o l l y  w i t h i n  t h e  
l e q i s l a t u r e ' s  d i s c r e t i o n ,  a n d  t h e  c o u r t s  may n o t  d e c l a r e  a s t a t u t . e  
u n c o n s t i t u t i o n a l  m e r e l y  b e c a u s e  t h e  p r o c e d u r e  i s  d i f f e r e n t  f r o m  t h d t  
f o l l o w e d  a t  common l a w .  ( w a l k e r  v .  S o u t h e r n  P a c .  t i . R . ,  1 6 5  1J.S. 533 
596 ( 1 8 9 7 ) ) ; P e o r ~ l e  v .  T r o c h e ,  2 7 3  P a c .  7 6 7 ,  7 7 0  ( C a l i f .  1128) . )  
T h u s ,  t h e  t e s t  t o  b e  m e t  b y  d s t a t u t e  t o  be  u p h e l d  a s  m e r e l y  a l t e r i n g  
t h e  p r o c e d u r e  f o r  j u r y  t r i a l  i s  w h e t h e r  i . t  d e p r i v e s  t h e  d s f e n d a n t  
of a n y  r i g h t  o f  w h i c h  h e  h a d  b e f o r e  i t s  e n a c t m e n t .s ~ ~ b s t a n c t .  

It, i s  t h e r e f o r e  i m p e r a t i v e  t o  c o m p a r e  t he  d e f e n d a n t ' s  p r a c t i c a  1  
p r o b l e m s  i n  p r o v i n g  t h e  i n s a n i t y  d e f e n s e  u n d e r  t h e  p r c s e n t  p r o c e d u r e  
w i t h  t h e  p r o b l e m s  tle w o u l d  h a v e  u n d e r  t h e  p r o p o s e d  p r o c e d u r e .  T h e  
d e f e n d a n t  i s  now e n t i t l e d  t o  h a v c  h i s  i n s d n i t y  d e f e n s e  t r i e d  a s  a f a c t  
by J j u r y  of  t w e l v e .  A t  t h e  o u t s e t  o f  t h e  i n s a n i t y  t r i a l ,  t h e  
d e f e n d a n t  i s  p r e s u m e d  s a n e  a n d  i t  i s  i n c u m b e n t  o n  h im " t o  g e n e r a t e  J 
r e a s o n d b l e  d o u b t "  o f  h i s  s a n i t y .  ( ~ e i c kv .  P e o p l e ,  136 C o l o .  535, 5 4 6 ,  
322 P .  2 d  6 7 4  ( 1 9 5 8 ) . ) T h e  d c f  e n d a n t  may be a c q u i t t e d ,  u n d e r  p r e s e n t  
p r o c e d u r e s  b y  m e r e l y  i n t r o d u c i n g  a r e d s o n d b l e  d o u b t  o f  h i s  s a n i t y  
i n  t h e  m i n d s  o f  t h e  t w e l v e  j u r o r s .  P r o b a b l y  m o r e  i m p o r t , a n t ,  f r o m  t h e  
p r a c t i c a l  p o i n t  o f  v i e w ,  h e  c a n  e s c a p e  c o n v i c t i o n  b y  m e r e l y  r a i s i n g  a 
r e a s o n d b l e  d o u b t  o f  h i s  s a n i t y  i n  t h e  mind  o f  a s i n g l e  j u r o r ,  f o r  a n y  
c o n v i c t i o n  m u s t  b e  by  u n a n i m o u s  v o t e .  He h a s ,  u n d e r  p r e s e n t  l a w ,  
t w e l v e  c h a n c e s  -- t w e l v e  t h e o r e t i c a l l y  i n d e p e n d e n t  m i n d s ,  a n y  o n e  o f  
w h i c h  c a n  g i v e  h im a t  l e a s t  a  h u n g  j u r y .  

U n d e r  t h e  p r o p o s e d  p r o c e d u r e ,  o n l y  t h r e e  p e r s o n s  a c t  a s  t r i e r s  
o f  f d c t ,  a n d  t h e  p r o p o s a l  d o e s  n o t  i n d i c a t e  w h e t h e r  t h e i r  d e t e r m i n a t i o n  
m u s t  b e  u n a n i m o u s ,  n o r  i s  i t  i n d i c a t e d  w h e t h e r  t h e  d e f e n d a n t  o r  
t h e  s t a t e  h d s  t h e  b u r d e n  of  p r o o f  o n  t h e  i n s a n i t y  i s s u e  o r  b y  w h a t  
w e i g h t  o f  e v i d e n c e  p r o o f  m u s t  b e  made .  A s s u m i n g  t h e s e  p o i n t s  a r e  
s e t t . l e d  i n  a m a n n e r  l e a v i n g  t h e  s t a t u t c  a s  s t r o n g  a s  p o s s i b l e  -- t h a t  
i s  t h a t  t h e  d e f e n d a n t  c a n  b e  a c q u i t t e d  b y  r a i s i n g  a r e a s o n a b l e  d o u b t  o f  
h i s  s a n i t y  i n  t h e  m i n d s  o f  t h e  t h r e e  j u d g s s  a n d  c a n  o b t a i n  s e c o n d  
t r i a l  o f  t h e  i s s u e  b y  r a i s i n g  s u c h  a d o u b t  i n  t h e  m i n d  o f  o n l y  o n e  
j u d g e ,  t h e  p r o p o s a l  s t i l l  l e a v e s  t h e  d e f e n d a n t  i n  a w o r s e  p o s i t i o n  
t ~ n d e r  p r c s e n t  l a w .  I n s t e a d  o f  h a v i n g  t w e l v e  - m i n d s  t o  w h i c h  h i s  , p l e a  
may b e  a d d r e s s e d ,  h e  t l a s  o n l y  t , h r e e .  T h u s  h e  h a s  b e e n  d e p r i v e d  of  n i n e  
of t h e  p r i o r  t ,welv?  c h a n c e s  t o  o b t a i n  a t  l e a s t  a h u n g  j u r y .  U n d e r  t .he 
p r e s e n t  r u l e s ,  o n c e  t h e  d e f e n d a n t  h a s  p r o d u c e d  e v i d e n c e  t e n d i n g  t o  
bege t .  a r e a s o n a b l e  d o u b t ,  h e  c a s t s  u p o n  t h e  p r o s e c u t i o n  t h e  h e a v y  h l ~ r d c n  
p r o v i n g  b e y o n d  a r e a s o n a b l e  d o u b t  t o  t w e l v e  m i n d s  t h a t  h e  i s  s a n e .  
( ~ e i c kv .  People, s r l p r a .  ) I t  a p p e a r s  c l e a r  t h a t  t h e  s t a t e ' s  b u r d e n  i s  
l i g h t e n e d  whcn i n s t e a d  o f  b e i n g  r e q u i r e d  t o  p e r s u a d e  t w e l v e  j u r o r s ,  
i t  i s  r c q ~ l i r e d  o n l y  t o  p e r s u ~ d e  t h r e e .  T h e  p r o p o s a l  w o u l d  i n d e e d  
d e p r i v e  t.tre c l e f c n t l a n t  of a j u r y  t r i a l  r i g h t  o f  p r a c t i c a l ,  s u b s t a n t i a l  
vcl l .ue . 



Comments From O t h e r  A u t h o r i t i e s  

S h e  c o n s t i t u t i o n a 1 i t . y  o f  t h e  p r o p o s e d  c h a n g e  was r a i s e d  w i t h  
s e v e r a l  l aw p r o f e s s o r s  who a r e  n a t i o n a l l y  r e c o g n i z e d  a u t h o r i t i e s  
i n  t h e  f i e l d  o f  c r i m i n a l  p r o c e d u r e  a s  i t  r e l a t e s  t o  c o n s t i t u t i o n a l  
l aw .  T h e i r  r e s p e c t i v e  o p i n i o n s  o n  t h e  p r o p o s a l  f o l l o w .  

P r o f e s s o r  Henry We iho fen ,  who i s  p r e s e n t l y  s e r v i n q  a s  d i r e c t o r  
of t h e  M e n t a l  Competency S t u d y  a t  G e o r g e  Was i l ing ton  U n i v e r s i t y  Law 
C e n t e r ,  commented a s  f o l l o w s  on  t h e  j u r y  t r i a l  p r o b l e m :  

The  more  i n t e r e s t i n g  c h a n g e ,  a s  you s a y ,  i s  t h e  
p r o c e d u r a l  o n e .  I a s sume  t h a t  t h e  p r o p o s a l  i n c l u d e s  
a p r o v i s i o n  n o t  s p e l l e d  o u t  i n  t h e  summary,  name ly ,
t h a t  t h e  p r o c e e d i n g s  f o r  q u a s h i n g  t h e  i n d i c t m e n t  o r  
i n f o r m a t i o n  a r e  d i s p o s i t i v e  - t h ~ ti s ,  i f  t h e  c o u r t  
f i n d s  t h e  d e f e n d a n t  s a n e  a n d  d e n i e s  t h e  m o t i o n  t o  
q u a s h ,  t h e  d e f e n d a n t  w i l l  be d e n i e d  p e r m i s s i o n  t o  
i n t r o d u c e  t h e  i n s a n i t y  d e f e n s e  a t  t h e  j u r y  t r i a l  
( e x c e p t  f o r  t h e  " s p e c i f i c  i n t . e n t M  i s s u e ) .  

W i t h o u t  t h a t ,  e x c e p t i o n ,  I s u p p o s e  mos t  l a w y e r s  would  
b e  o f  t h e  o p i n i o n  t h a t  t h e  scheme would  b e  
u n c o n s t i t u t i o n a l .  Wi th  o n l y  f ew  m i n o r  e x c e p t i o n s ,  
t h e  s t a t u t o r y  d e f i n i t i o n  o f  a l l  c r i m e s  i n c l u d e s  a 
m e n t a l  e l e m e n t ,  and  a s t a t u t o r y  scheme t h a t  a t t e m p t e d  
t o  d e n y  d e f e n d a n t s  t h e  r i g h t .  t o  h a v e  t h e  j u r y  p a s s  on  
t h e  i s s u e  o f  w h e t h e r  t h a t  e l e m e n t  of  t h e  c r i m e  was  
a c t u a l l y  p r o v e d  would p r o b a b l y  b e  h e l d  u n c o n s t i t u t i o n a l  . . . .  
Is  t h e  " s p e c i f i c  i n t e n t "  e x c e p t i o n  enough t o  j u s t i f y  
t h e  o p p o s i t e  r e s u l t ?  I ' m  i n c l i n e d  t o  d o u b t  i t .  The  
m e n t a l  e l e m e n t  i n  some s e r i o u s  c r i m e s ,  i n c l u d i n g  common 
l aw  m u r d e r ,  i s  u s u a l l y  r e g a r d e d  a s  g e n e r a l  r a t h e r  t h a n  
s p e c i f i c .  I t  seems  d i f f i c u l t  t o  j u s t i f y  a d i s t i n c t i o n  
u n d e r  which  a j u r y  t r i a l  i s  c o n s t i t , u t i o n a l l y  r e q u i r e d  f o r  
a c r i m e  i n v o l v i n g  s p e c i f i c  i n t e n t  b u t  n o t  f o r  a c r i m e  
i n v o l v i n g  mens r e a  g e n e r a l l y .  And s i n c e  a  c h a r g e  o f  a  
more  s e r i o u s  o f f e n s e  r e q u i r i n g  s p e c i f i c  i n t e n t  u s u d l l y  
i n c l u d e s  l e s s e r  o f f e n s e s  . . .and  t h e  j u r y  on  a n  i n d i c t m e n t  
f o r  t h e  g r e d t e r  may f i n d  t h e  l e s s e r ,  t h e  d i s t i n c t i o n  seems  
n o t  o n l y  i l l o g i c a l  b u t  i m p r a c t i c a l .  Even i f  t h e  
c o n s t i t u t i o n a l  h u r d l e  i s  ove rcome ,  t h e r e  r e m a i n s  t h e  
b r o a d e r  q u e s t i o n  of w h e t h e r  t h e  p r o p o s a l  seems  d e s i r a b l e .  
T h e  a n s w e r  d e p e n d s  l a r g e l y  on w h a t  i t s  o b j e c t i v e  i s .  I 
g a t h e r  t h a t  t h e  o b j e c t i v e  i s  t o  k e e p  t h e  b i f u r c a t e d  
t r i a l  now u s e d  i n  C o l o r a d o  b u t  t o  e l i m i n a t e  t h e  j u r y  f o r  
t h e  i n s a n i t y  i s s u e .  E x c e p t  f o r  e l i m i n a t i n g  t h e  j u r y ,  I 
s e e  n o t l ~ i n g  t o  be g a i n e d  by  h a v i n g  t h e  i n s a n i t y  i s s u e  
r a i s e d  o n  a m o t i o n  t o  q u a s h  t h e  i n d i c t m e n t  i n s t e a d  of a s  
a d e f e n s e  on  t h e  t r i a l  . . .  
P e r s o n s  who may b e  i n c l i n e d  t o  f a v o r  t h e  c u r r e n t  
p r o p o s a l  b e c a u s e  t h e y  t h i n k  j u r i e s  a r e  t o o  p r o n e  t o  h e  
m i s l e d  hy t h e  " i n s a n i t y  d o d g e , "  may c o n s i d c r  w h e t h e r  
t h i s  p r o p o s a l  m i g h t  n o t  g i v e  j u r i e s  more  power  r a t h e r  
t h a n  Less. On s v e r d i c t  of not .  g u i l t , y  b y  r e a s o n  of  
i n s a n i t y ,  a d e f e n d a n t  i s  n o t  s e t  f r e c ;  h e  i s  s e n t  t o  



3 m 2 n t a 1  h o s p i t d l  and  h i s  s t a y  t h e r e  i s  i n d e f i n i t e .  
S t , d t i s t i c s  show t h d t  ds a m ~ t t c rof E d c t  s u c h  p e r s o n s  
~ ~ 2 n dmore  t i r n e  i n  t h e  t l o s p i t a l  t h a n  t h e y  would i f  
t h e y  tlad b e e n  s e n t  t o  p r i s o n .  Hut u n d e r  t h e  " s p e c i f i c  
i n t s n t "  e x c e p t i o n ,  e v i d e n c e  o f  mentd 1 abnorma l i t y  would  
be a d d r e s s e d  t o  a v e r d i c t  o f  n o t  g u i l t y ,  r a t h e r  t h a n  
n o t  g u i l t y  b y  r e a s o n  o f  i n s a n i t y .  An a c q u i t t a l  would 
t h e r e f o r e  mean t h a t  t h e  d e f e n d a n t  w a l k s  o u t  a w h o l l y  
f r e e  m a n . . .  ( L e t t e r  d a t e d  November 5 ,  1 9 6 2 )  

P r o f e s s o r  Dav id  W. L o u i s e 1 1  o f  t h e  U n i v e r s i t y  o f  C a l i f o r n i a  
S c h o o l  o f  Law ( a t  ~ e r k e l e y ) ,  who h a s  d e v o t e d  c o n s i d e r a b l e  t h o u g h t  and 
e f f o r t  t o  s t u d y i n g  C a l i f o r n i a ' s  p r o b l e m s  w i t h  t h e  i n s a n i t y  p l e a ,  w r i t e s  
a s  f o l l o w s  c o n c e r n i n g  t h e  Uyrne p r o p o s a l :  

S p e a k i n g  f o r  m y s e l f ,  i n  a l l  f r a n k n e s s ,  I m u s t  s a y  t h a t ,  
I am n o t  v e r y  s a n g u i n e  a b o u t  t h e  p r o p o s a l  t o  a b o l i s h  
t r i a l  b y  j u r y  i n  t h e  a r e a  of  m e n t a l  r e s p o n s i b i l i t y ,  
w h a t e v e r  s e m a n t i c s  may b e  u s e d  t o  a c h i e v e  t h a t  f o r m u l a .  
I n  t h i s  c o n n e c t i o n  I d o  n o t  w o r r y  much a b o u t  t h e  
F o u r t e e n t h  Amendment ' s  g u a r a n t e e  o f  d u o  p r o c e s s ,  h u t  
I d o  w o r r y  c o n s i d e r a b l y  abor l t  t h e  C o l o r a d o  c o n s t i t u t i o n a l  
g u a r a n t e e  o f  j u r y  t r i a l  i n  c r i m i n a l  c a s e s .  Even more  
b a s i c a l l y ,  h o w e v e r ,  I q u e s t i o n  t h e  s o c i a l  d e s i r a b i l i t y  
a t  t h i s  s t a g e  o f  r e m o v i n g  t h e  u l t i m a t e  s a n c t i o n  o f  j u r y  
t r i a l ,  e v e n  c o n c e d i n g  t h a t  on many o c c a s i o n s  i t  i s  w i s e  
t o  w a i v e  i t .  I d o  n o t  t h i n k  t h a t  we h a v e  y e t  r e a c h e d  
t h e  s t a g e  w h e r e  i t  would  b e  w i s e ,  f r o m  t h e  s t a n d p o i n t  
o f  p r o t e c t i n g  i n d i v i d u a l  r i g h t s ,  t o t a l l y  t o  d e s t r o y  t h e  
p r o t e c t i o n  i m p l i c i t  i n  j u r y  t r i a l  a g a i n s t  a r b i t r a r y  
j u d i c i a l  c o n d u c t .  And, f r o m  t h e  s o c i a l  s t a n d p o i n t ,  I 
q u e s t i o n  v e r y  much w h e t h e r  we a r e  y e t  a t  t h e  s t d g e  o f  
p s y c h i a t r i c  knowledge  w h i c h  j u s t i f i e s  r e m i t t i n g  t h e  
p r o b l e m  of  r e s p o n s i b i l i t y  t o  t h e  p s y c h i a t r i s t s  and  t h e  
j u d q e s .  Complex and d i f f i c u l t  t h o u g h  t h e  p r o b l e m  i s ,  
i n  my o p i n i o n  i t  i s  s t i l l  o n e  t h a t .  s o c i e t y  m u s t  b e a r .  
( ~ e t t e rd a t e d  O c t o b e r  29 ,  1 9 6 2 )  

P r o f e s s o r  A r t h u r  H .  S h e r r y  o f  t h e  U n i v e r s i t y  o f  C a l i f o r n i a  
S c h o o l  o f  Law a t  B e r k e l e y ,  who i s  p r e s e n t l y  c o - c h a i r m a n  o f  t h e  
C a l i f o r n i a  S p e c i a l  C o m m i s s i o n s  on I n s a n i t y  a n d  C r i m i n a l  O f f e n d e r s ,  w r i t e s  
a s  f o l l o w s :  

T h e  d e v i c e  of  d e t e r m i n i n g  t h e  i s s u e  of  r e s p o n s i b i l i t y  
by a p r o c e d u r e  w h i c h  may r e s u l t  i n  t h e  q u a s h i n g  o f  
a n  i n d i c t m e n t  o r  i n f o r m a t i o n  by a t h r e e - j u d g e  c o u r t  
i s  u n i q u e .  I n  e f f e c t ,  i t  seems  t o  me t h a t  t h i s  i s  
s i m p l y  making  i t  p o s s i b l e  t o  employ  a  c i v i l  commitment  
p r o c e d u r e  w h e r e  a c r i m i n a l  a c t i o n  i s  p e n d i n g  i n  l i e u  o f  
d e t e r m i n i n g  t h e  i s s u e  i n  t h e  c r i m i n a l  p r o c e e d i n g .  I 
s u p p o s e  t h i s  c a n  b e  d o n e  now u n d e r  e x i s t i n g  C o l @ r d d @  
l a w  s h o u l d  t h e  D i s t r i c t  A t t o r n e y  c h o o s e  t o  i n v o k e  c i v i l  
p r o c e d u r e s  i n  l i e u  o f  i n i t i a t i n g  a c r i m i n a l  p r o s e c u t i o n  

T h e  p ~ a c t i c d l  c o n s i d e r a t i o n s ,  h o w e v e r ,  c a n n o t  b e  
a v o i d e d ,  a n d  s t r o n g  r e d s o n s  may e x i s t  w h i c h  would  
r n i l i t d t , ~  a g a i n s t  t h e  p r o p o s a l  f o r  t h e  t h r e ~ 3 -  judgt :  
c o u r t .  Apar t ,  f r o m  t h e  c o n s t . i t u t i o n d  l i t y  o f  t l ic  



p r o c e d u r e  w i t h  r e s p e c t  t o  j u r y  t r i a l  a s  i t  h a s  b e e n  
f o r m u l a t e d  i n  t h e  p r o p o s a l ,  some q u e s t i o n  m i g h t  a r i s e  
ds  t o  t h e  c o n s t i t u t i o n d l i t y  of  d e p r i v i n g  t h e  d e f c n d d n t  
of  h i s  common l a w  d e f e n s e  o f  n o t  g u i l t y  b y  r e a s o n  o f  
i n s a n i t y  i n  t h e  e v e n t  t h e  t h r e e - j u d g e  c o r ~ r t  f o u n d  him 
s a n e .  I r e a l i z e  t h a t  t h e r e  i s  a c l d u s e  w h i c h  d o e s  
p r e s e r v e  h i s  r i g h t  t o  i n t r o d u c e  e v i d e n c e  of  " m e n t a l  
c o n d i t i o n "  i.n a  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g ,  b u t  t h i s  
may w e l l  be i n t e r p r e t e d  t o  i n c l u d e  e v i d e n c e  o f  
" i n s a n i t y . "  I f  s o ,  t h e  p r o p o s a l  may n o t  e f f e c t  d n y  
r e a l  i m p r o v e m e n t  o r  c h a n g e  i n  p r e s e n t  p r o c e d u r e s .  
( ~ e t t e rd a t e d  November 1 9 ,  1 9 6 2 )  

P r o f e s s o r  R o b e r t  R .  McKay o f  New York U n i v e r s i t y  S c h o o l  o f  Law, 
c o n c u r s  a s  f o l l o w s :  

I m u s t  a g r e e  t h a t  t h e  p r o p o s a l  f o r  d e t e r m i n a t i o n  o f  
i n s a n i t y  by  a t h r e e - j u d g e  p a n e l  d o e s  seem t o  i m p i n g e  
upon t h e  C o l o r a d o  C o n s t i t u t i o n ' s  g u a r a n t y  o f  j u r y  
t r i a l .  T h u s  I would  d g r e e  w i t h  y o u r  own j u d g m e n t  
and  t h a t  w h i c h  you h a v e  r e c e i v e d  f r o m  P r o f e s s o r s  
W e i h o f e n  a n d  L o u i s e l l .  I d o  n o t  s e e  i n  t h i s  d 

F o u r t e e n t h  ilmendment d u e  p r o c e s s  p r o b l e m ,  h o w e v e r ,  
s i n c e  t h e r e  i s  no j u r y  t r i a l  g u a r a n t y  i n c o r p o r a t e d  
i n t o  t h e  F o u r t e e n t h  Amendment. ( ~ c t t e rd a t e d  November 
2 7 ,  1 9 6 2 )  

I n  summary,  i t  a p p e a r s  t h a t  t h e  p r o p o s a l  f o r  h a v i n g  t h e  i n s a n i t y  
p l e a  h e a r d  b y  a t h r e e - j u d g e  c o u r t  i s  u n c o n s t i t u t i o n a l  a s  d e p r i v i n g  
d e f e n d a n t s  o f  t h e  j u r y  t r i a l  i n  c r i m i n a l  c a s e s  g u a r a n t e e d  by t h e  
C o l o r a d o  C o n s t i t , u t i o n .  T h i s  h u r d l e ,  h o w e v e r ,  may n o t  b e  i n s u r m o u n t a b l e .  
O b v i o u s l y  it c o u l d  b e  o v e r c o m e  b y  a c o n s t i t u t i o n a l  amendment .  S h o r t  
o f  t h a t ,  t h e  p r o p o s a l  c o u l d  b e  p a s s e d  a n d  a n  o p i n i o n  a s  t o  i t s  
c o n s t i t u t i o n a l i t y  c o u l d  b e  o b t a i n e d  f r o m  t h e  C o l o r a d o  Supreme  C o u r t  
b e f o r e  s i g n a t u r e  by  tile g o v e r n o r .  F i n a l l y ,  t h s  p r o p o s a l  m i g h t  b e  
c o n s i d d r e d  f o r  ~ n a c t m e n t  w i t h o u t  t h i s  o n e  f 2 a t u r e  w h i c h  r a i s e s  t h e  
constitutions l p r o b l e m .  

O t h e r  ; \ s p e c t s  O F  t,he 1 ) r o r ) o s a l  

T h e  r e m a i n i n g  f e a t u r e s  o f  t h e  p r o p o s a l  seem h i g h l y  d e s i r a b l e  
and a p p a r e n t l y  r a i s e  no  c o n s t i t u t i o n a l  p r o b l e m s .  T h e  p r o p o s e d  new 
l e g a l  s t a n d a r d  f o r  d e t e r m i n i n g  t h e  s a n i t y  o f  a d e f e n d a n t  a t  t h e  t i m e  
o f  the a l l e g e d l y  c r i m i n a l  c o n d u c t .  wou ld  g r e a t l y  m o d e r n i z e  and  i m p r o v e  
p r e s e n t  p r o c e d u r e .  I t  would  a c c o r d  e x p e r t  w i t n e s s e s  c o n s i d e r a b l y  
more  l a t i t u d e  i n  t e s t i m o n y  a n d  t h u s  would  b r i n g  l a w  and  p s y c h i a t r y  c l o s e r  
t , o g c t , h e r  i n  t h i s  v i t a l  a r e a .  One n o t e  o f  c a u t i o n  s h o u l d  b e  s o u n d e d ,  
h o w e v e r .  T h e  p r o p o s e d  t e s t  of i n s a n i t y ,  b a s e d  on t h e  s t a n d a r t l s  d d o p t c d  
i n  U n i t e d  S t ~ t , e sv .  C u r r e n s ,  290 , k .  2d  7 5 1  ( 3 d  C i r .  1 9 6 1 )  would  p r o b a b l y  
make t h e  i n s a n i t y  d e f e n s e  a v a i l a b l e  t o  m o r e  d e f e n d a n t s  t h a n  a r e  now 
b e n e f i t e d  b y  t h e  p r e s e n t  t e s t .  T h i s  i s  n o t  a d e f e c t ,  b u t  r a t h z r  a 
g r e a t  a d v a n t . a g e ,  f o r  it .  would  e n a b l e  t h e  s t a t e  t h u s  t o  i d e n t i f y  a n d  
t . r c ~ t .p e r s o n s  w h o s e  i l l n e s s  i s  r e s p o n s i b l e  f o r  t . h e i r  a n t i - s o c i a  1 
c o n d u c t .  iAoreovnr ,  i t  would  p r o v i d e  a means  o f  i d e n t i f y i n g  t .hose  who 
would  1 ) r o b a b l y  r e p e a t  t h e i r  a n t i - s o c i a  1 c o n d u c t  a f t e r  a  b r i e f  p e r i o d  
i n  p r i s o n .  T h e s e  o f f e n d z r s  c o u l d  b e  h e l d  u n t i l  i t  i s  d e t e r m i n e d  b y  a  
c o m p e t e n t  b o d r d  t h d t  i t  i s  s a f e  f o r  s o c i e t y  t o  r e l i . a s e  thern .  I\ new 
maximum s e c t ~ r i t y  f a c i l i t y  w h e r e  m e n t , s l l y  i l l  o r  d e f  o c t i v c  o f f e n d e r s  may 
b e  t , redl ,cd  appo;jrst o  be r c q r l i r c i j  by  t h e  p r o p o s e d  tes t .  c*nfincment 
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