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SUMMARY OF COMMITTEE ACTIVITIES AND RECOMMENDATIONS 


The committee was charged w i t h  conduct ing a comprehensive review 
o f  dam and r e s e r v o i r  sa fe ty  and water issues. Included were matters 
r e l a t i n g  t o  l i a b i l i t y ,  dam inspect ions,  and the enhancement o f  water 
impoundment. 

The committee he ld  a t o t a l  o f  f i v e  meetings and on August 16 and 
17, 1983, p a r t i c i p a t e d  i n  a two-day bus t o u r  o f  approximately twenty 
dams w i t h i n  Colorado. Inc luded w i t h i n  the t o u r  i t i n e r a r y  were dams 
and rese rvo i r s  which ranged i n  s i z e  from those encompassing only a few 
sur face acres and less  than one-hundred acre f e e t  o f  water t o  D i l l o n  
Reservoir cover ing roughly 3,300 acres w i t h  about 253,000 acre f e e t  o f  
water. The s i t e s  o f  the  Lawn Lake and Cascade Reservoir dam f a i l u r e s  
were observed as were small  l i v e s t o c k  water tanks and erosion c o n t r o l  
s t ruc tu res  no t  under the s t a t e ' s  dam sa fe ty  program. During the tour ,  
resource persons from the s t a t e  engineer 's  o f f i c e ,  Uni ted States 
Bureau o f  Reclamation, water conservancy d i s t r i c t s ,  i r r i g a t i o n  
companies, the  Denver Water Department, City o f  Colorado Springs, and 
others j o ined  the  committee and provided background and data on each 
o f  the f a c i  1 it i e s  being observed. (Attached as Appendices A and B a re  
copies o f  the  committee's t o u r  i t i n e r a r y  and a l i s t  o f  pa r t i c ipan ts . )  

Committee Recommendations 

The committee recommends th ree b i l l s  f o r  cons idera t ion  by the  
1984 session o f  the  Colorado General Assembly. 

B i l l  39 -- Concerning Reservoi rs  

The committee's pr imary b i l l  makes numerous changes i n  the law 
governing dams and reservo i rs .  Pages 17 t o  39 o f  t h i s  r e p o r t  conta in  
the  t e x t  o f  the  b i l l ,  compares i t  w i t h  the e x i s t i n g  law, and o f f e r s  a 
b r i e f  explanat ion o f  the major changes made therein.  

I n  b r i e f ,  major  p rov is ions  o f  the b i l l :  

--	 Add the  d e f i n i t i o n s  o f  "na tura l  stream" and "one-hundred-year 
f l oodp la in "  as a p a r t  o f  the  committee's recommendation t h a t  a 
dam owner should no t  be abso lu te l y  1 i a b l e  f o r  damages caused by 
f lows from dam f a i l u r e  which do n o t  exceed the l i ~ n i t s  o f  the 
one-hundred-year f l oodp la in .  I n  such instances, a dam owner 
could be he ld  l i a b l e  on ly  i f  the damages resu l ted  from neg l igent  
act ions.  

--	 Redefine the  dams which a re  t o  be under the  s t a t e  engineer 's  
j u r i s d i c t i o n .  That i s ,  an amendment made t o  the d e f i n i t i o n  o f  
so-cal led " j u r i s d i c t i o n a l  dams" by House B i l l  1416, 1983 session, 
resu l ted  i n  the removal o f  approximately 720 dams from the  s t a t e  



-- 

-- 

-- 

-- 

-- 

-- 

engineer's j u r i s d i c t i o n ;  the committee's amendment would 
r e i ns ta te  these dams. 

Introduce a  new p rov is ion  which would a l low the s t a te  engineer, 
i n  approving dam const ruc t ion c r i t e r i a ,  t o  inc lude less s t r i ngen t  
const ruc t ion standards than would be d i c t a ted  i f  a  dam were 
designed t o  meet the maximum probable p r e c i p i t a t i o n  which could 
occur. That i s ,  the general l y  accepted standard f o r  dam design 
i s  one which would a l low the dam and i t s  sp i l lways t o  con t ro l  o r  
pass the i n f l o w  o f  water produced by the estimated maximum 
possib le p rec ip i ta t ion .  I n  fac t ,  Colorado courts i n  Barr v. the 
Game, F ish and Parks Commission, 30 Colo. App. 482, 497 P.2d 340, 
have, by f i n d i n g  t h a t  an owner was absolute ly l i a b l e  f o r  damages 
f o r  the f a i l u r e  o f  a dam which was no t  designed t o  such a 
standard, essen t i a l l y  establ ished t h i s  as the const ruc t ion 
standard i n  Colorado. The committee recognized t h a t  there are  
areas w i t h i n  the s t a t e  where const ruc t ing a  dam t o  meet t h i s  
standard could r e s u l t  i n  dams i n  which a sp i l lway adequate t o  
pass such p r e c i p i t a t i o n  would be l a rge r  than the actual  dam, o r  
p r e c i p i t a t i o n  o f  less than such a  magnitude would ac tua l l y  be 
enough t o  t o t a l l y  innundate the area. For example, the committee 
was informed t h a t  the B ig  Thompson Canyon f l ood  resu l ted from 
p r e c i p i t a t i o n  o f  less  than t h a t  which would have been generated 
by the probable maximum prec ip i ta t ion .  Thus, the comnittee 
bel ieves t h a t  the s t a te  engineer should be authorized t o  take 
these fac to rs  i n t o  considerat ion and, perhaps, approve s t ruc tures 
w i t h  a  less s t r i ngen t  design standard. 

Provide t ha t  any person a c t u a l l y  i n  con t ro l  o f  a dam sha l l  be 
deemed the owner f o r  purposes o f  determining l i a b i l i t y  unless the 
t r u e  owners' names and addresses have been f i l e d  w i th  the s ta te  
engineer. This prov is ion i s  intended t o  encourage n o t i f i c a t i o n  
o f  ownership o f  dams t o  the s t a te  engineer 

D i r ec t  t h a t  dam safe ty  inspect ions sha l l  be made as o f ten  as the 
s t a te  engineer deems necessary ra the r  than annual ly as required 
by cur rent  law. 

Permit the s t a te  engineer t o  recover from the reservo i r  owner any 
expenses incurred i n  making an unsafe reservo i r  safe. While t h i s  
appears t o  be the cu r ren t  s i t u a t i o n  i t  i s  bel ieved t h a t  c l ea r  
s ta tu to ry  au thor i za t ion  i s  needed. 

Increase the minimum f i n e  f o r  v i o l a t i ons  o f  the d i rec t ions  o f  the 
s t a te  engineer from $200 t o  $500 and inc lude procedures f o r  
j u d i c i a l  enforcement o f  the s t a te  engineer's orders. 

Exempt c e r t a i n  s t ruc tures ( inc lud ing  m i l 1 t a i  1  ings ponds) from 
the j u r i s d i c t i o n  o f  the s t a te  engineer. 



b i  11 40 -- Concerniny the R e s t r i c t i o n  o f  Faci 1 it i e s  Wi th in  Reservoirs 

B i l l  40 rnakes i t  unlawful f o r  any person, i nc lud ing  any s t a t e  o r  
fede ra l  agency, quasi-municipal corporat ion,  o r  p o l i t i c a l  subdiv is ion,  
t o  cons t ruc t  any permanent rec rea t iona l  o r  o ther  f a c i l i t y  w i t h i n  a 
r e s e r v o i r  below the  h igh  water l e v e l  o f  t he  r e s e r v o i r  unless such 
f a c i l i t y  would n o t  be damaged by water o r  i s  necessary t o  the  
opera t ion  o f  the  rese rvo i r .  E x i s t i n g  f a c i l i t i e s  would be exempt. 
B i l l  40 d i r e c t s  t h e  s t a t e  engineer t o  order  the  removal o f  any 
f a c i d i t y  i n  v i o l a t i o n  o f  such prov is ion .  

B i l l  41 -- Concerning L i a b i  1 ity o f  the  Federal Government f o r  Damage 
Caused by Water Escaping from Federa l ly  Owned Reservoirs 

b i l l  41 s p e c i f i e s  t h a t  the  word "owner" inc ludes the  federa l  
government f o r  purposes o f  sec t ions  37-87-104 and 37-87-113, C.R.S. 
These sect ions make r e s e r v o i r  owners l i a b l e  f o r  damages a r i s i n g  from 
leakage, overf low, o r  breaking o f  the  embankments. 

Senate J o i n t  Resolut ion No. 22, 1983 Session 

P r i o r  t o  the  September session o f  t he  1983 General Assembly, t h e  
committee reviewed the  federa l  d i s t r i c t  c o u r t  dec i s ion  i n  R ivers ide  
I r r i g a t i o n  D i s t r i c t  v. Andrews. 11 As a r e s u l t  o f  i t s  review, t h e  
committee proposed t h a t  the  ~ e n e r a l  Assembly adopt, a t  i t s  September, 
1983 session, a r e s o l u t i o n  asking the  U.S. Congress t o  amend the  
Clean Water Act  t o  c l a r i f y  the  a u t h o r i t y  o f  t he  Corps o f  Engineers and 
the  Environmental P ro tec t i on  Agency under sec t i on  404 o f  t h a t  act .  
The committee's recommendation was adopted by the  General Assembly on 
September 1, 1983 (see Senate J o i n t  Reso lu t ion  No. 22, 1983 session). 

The Huston Case 

The comrni t t e e  reviewed the  dec is ion  o f  the  Colorado Supreme Court 
i n  the so-cal led "Huston'' case 21 b u t  d i d  n o t  make any s p e c i f i c  
recommendations thereon. I n  response t o  t h a t  decis ion,  however, 
dur ing  the  September session, t he  General Assembly enacted Senate B i  11 
439 expanding on the  d e f i n i t i o n  o f  "water mat ters"  which a re  t o  be 
heard by the water cou r t s  t o  i nc lude  determinat ions o f  r i g h t s  t o  
n o n t r i b u t a r y  ground water ou ts ide  o f  desi ynated ground water basins. 

-11 C i v i l  a c t i o n  no. 80-K-624, U.S. D i s t r i c t  Court f o r  the  D i s t r i c t  
o f  Colorado, decided J u l y  31, 1983. 

No. 79SA38, decided J u l y  18, 1983, and modi f ied  November 7, 1983. 

-5-




N o t i f i c a t i o n  o f  Property Owners Wi th in  a F loodp la in  

The committee considered a proposal t o  requ i re  t h a t  the developer 
o f  p roper ty  which i s  downstream from a r e s e r v o i r  and w i t h i n  the  
one-hundred-year f l o o d p l a i n  g i v e  w r i t t e n  d i sc losu re  o f  such f a c t  t o  
purchasers and lessees o f  the  property. Purchasers and lessees would 
have been permi t ted  t o  resc ind  t h e  sa le  o r  lease i f  such d i sc losu re  
was no t  given. F ina l ly, developers would have been requ i red  t o  make 
the  d i sc1  osure i n  a d v e r t i s i n g  brochures and o the r  p r i n t e d  ma te r ia l  s 
de l  i ve red  o r  mai l e d  t o  prospect ive purchasers and lessees. 
Apparently, concerned t h a t  such a program would be too  complex and 
cumbersome t o  admin is ter  a t  e i t h e r  t h e  s t a t e  o r  l o c a l  l eve l ,  t he  
committee d i d  n o t  adopt t h i s  proposal. 

Future Considerat ions 

I n  conclusion, t he  committee wishes t o  note i t s  recogn i t i on  o f  
t he  importance and complexi ty  o f  t he  assignment. The top i cs  i n  the  
study d i r e c t i v e  were s e r i o u s l y  considered and the  committee attempted 
t o  discuss every issue there in .  The above recommendations are  o f f e r e d  
n o t  as a complete so lu t i on ,  bu t  as a beginning. Much a d d i t i o n a l  work 
needs to, and w i l l  undoubtedly, be done i n  the  future.  



DAM AND RESERVOIR SAFETY 


Senate J o i n t  Reso lu t ion  No. 19, 1983 session, d i r e c t e d  t h e  
i n t e r i m  Committee on Dam and Reservo i r  Safety and Water t o  study the  
f o l  lowing dam and r e s e r v o i r  s a f e t y  and water issues: 

(a )  The f e a s i b i l  ity and p r a c t i c a l  implementat ion o f  i nven to ry ing  
a l l  dams i n  t he  s t a t e  o f  Colorado t o  p rov ide  a  c l a s s i f i c a t i o n  o f  dams 
i n  terms o f  hazards, r i s k s ,  s ize, and l o c a t i o n ;  

(b )  Enhancing the  impoundment o f  water; 

( c )  A study o f  and recommendations r e l a t i n g  t o  t he  l i a b i l i t y  and 
responsi  b i  1  ity, under c u r r e n t  s t a t u t o r y  and common law p r i n c i p l e s ,  o f :  

( I )  I n d i v i d u a l  dam owners; 

(11) D i tch ,  l a t e r a l ,  and canal owners; 

(111) I r r i g a t i o n  companies; 

( I V )  M u n i c i p a l i t i e s ;  

(V) The s t a t e  o f  Colorado, g i v i n g  spec ia l  cons ide ra t i on  t o  
l i a b i l i t y  f o r  a l l o w i n g  c o n s t r u c t i o n  i n  e x i s t i n g  dra inage areas and 
f l o o d p l a i n s  and t o  t he  r e s p o n s i b i l i t y  f o r  p r o v i d i n g  p r o t e c t i o n  f o r  
res iden ts  downstream from a  dam; and, 

( V I ) The fede ra l  government. 

( d )  The l i a b i l i t y  and r e s p o n s i b i l i t y  o f  t he  e n t i t i e s  l i s t e d  i n  
paragraph ( c )  as they a re  a f f ec ted  by mu1 t i p l e  uses of water and water 
he1 d  under an i n t e r s t a t e  colnpact agreement; 

( e )  The i nspec t i on  o f  dams and rese rvo i r s ,  focusing on t h e  
quest ions o f  f i n a n c i n g  r e s t o r a t i o n  and rehabi  1  it a t i o n  t o  b r i n g  
e x i s t i n g  dams i n t o  compliance w i t h  e x i s t i n g  s a f e t y  standards, t he  
de termina t ion  o f  app rop r i a te  fees and how and from whom such fees 
should be co l l ec ted ,  and which f a c i l i t i e s ,  such as t a i l i n g  and 
s e t t l  i n g  ponds, should be exempted from inspec t ion ;  

( f )  The respons ib i  1  ity f o r  rodent  c o n t r o l  ; 

( g )  The development o f  i nspec t i on  s a f e t y  standards by l o c a l  and 
s t a t e  governments and the  fede ra l  government. 



A c t i v i t i e s  

Dam Fa i l u res  i n  the  Western Un i ted  States 

I n  Colorado there  are  roughly 2,300 dams under the  j u r i s d i c t i o n  
o f  the  s t a t e  engineer and th i r t y -one  dams have f a i l e d  s ince 1965. O f  
t h i s  number, ten  f a i l e d  by overtopping dur ing  the  1965 f loods. I n  an 
at tempt t o  ob ta in  an i n d i c a t i o n  o f  how Colorado compares w i t h  o the r  
s tates,  the  L e g i s l a t i v e  Council s t a f f  surveyed, by l e t t e r ,  ten  western 
s ta tes  t o  determine the  number o f  dam f a i l u r e s  they have had i n  the  
l a s t  twenty years -- see Table I. 

Dam Safety Programs i n  Other States 

I n  1970, the  Uni ted States Commi t t e e  on Large Dams prepared a 
"model law" f o r  s t a t e  superv is ion  o f  sa fe ty  o f  dams and reservo i rs .  
The model was recommended as a basis f o r  fo rmula t ing  s t a t e  dam sa fe ty  
l e g i s l a t i o n  and regu la to ry  procedures, i nc lud ing  a u t h o r i t y  t o  perform 
f i v e  basic func t i ons  t o  ensure the  adequacy o f  dams and reservo i rs .  
The f i v e  func t ions  served as the basis f o r  a recent  February, 1983 
f e d e r a l l y  sponsored study o f  the dam sa fe ty  programs i n  a l l  f i f t y  
states.  31 L i s t e d  below are  the  f i v e  basic func t ions  and the s tudy 's  
f indings? 

1 )  	 Review and approve the  plans and s p e c i f i c a t i o n s  t o  construct ,  
enlarge, modify, remove, o r  abandon dams. For ty- three states,  
i n c l u d i n g  Colorado, c u r r e n t l y  perform t h i s  funct ion.  

2) 	 Perform pe r iod i c  inspect ions dur ing  cons t ruc t i on  f o r  the  purpose 
o f  i nsu r ing  compl iance w i t h  approved plans and spec i f i ca t ions .  
T h i r t y - f o u r  s tates,  i n c l u d i n g  Colorado, c u r r e n t l y  perform t h i s  
funct ion.  

3 )  	 Upon completion o f  construct ion,  issue a permi t  t o  impound water. 
Twenty-nine s ta tes  perform t h i s  funct ion.  This func t i on  i s  no t  
performed i n  Colorado. 

4 )  	 I n v e s t i g a t e  dams and r e s e r v o i r s  a t  l e a s t  every f i v e  years t o  
determine t h e i r  cont inu ing safety. Th i  rty-seven states,  
inc l  uaing Colorado, c u r r e n t l y  perform t h i s  funct ion.  

5) 	 Issue not ices  when appropr ia te  t o  requ i re  the owner o f  the  dam 
and r e s e r v o i r  t o  perform necessary maintenance o r  remedial work, 
rev i se  opera t ing  procedures o r  take o ther  ac t ions  i n c l u d i n g  
breaching o f  the dam when deemed necessary. For ty- three states, 
i n c l u d i n g  Colorado, c u r r e n t l y  perform t h i s  funct ion.  

Bruce A. Tschantz, Report on Review of S ta te  Non-Federal Dam 
Safety Programs, t o  Federal Emergency Management Agency, 
Un ivers i ty of Tennessee, February 28, 1983. 



I, ~ A B L ~I 
DAM FAILURES I N  THE WESTERN UNITED STATES L/ 

Number Number o f  Number Number o f  
S ta te  o f  Dams F a i l u r e s  Causes o f  F a i l u r e s  S ta te  o f  Dams F a i l u r e s  Causes o f  F a i l u r e s  

Alaska 132 5 21 2-earthen s t r u c t u r a l  Montana 6,587 4/ 12 11-overtopping 
f a i l u r e s  1-corroded o u t l e t  

2-sheet p i 1  i n g  s t r u c t u r a l  condu i t  
f a i l  ures 

1-unknown cause Nevada 210 2 1-over toppi  ng 
1-pi p ing  

A r i zona 186 5 21 	 2-pi p i n g  

1-embankment crack New Mexico 

1 - s p i l  lway s t r u c t u r e  

1-unknown 


C a l i f o r n i a  1,178 6 	 2 -p ip ing  Oregon Not 

2-overtoppi ng repo r ted  

1-f lood du r i ng  


c o n s t r u c t i o n  Utah 1,500 17 11-overtoppi ng 
1-unknown 6-embankment f a i l u r e  

Colorado 2,277 -7/ 31 14-overtopping 	 Washington 950 12 2-inadequate s p i l l w a y  
I 5-pi  p i  ng 	 2-overtoppinga 

I 7-spi 11 way washed 1 - o u t l e t  tunnel plugged 

ou t  causing c o l  1 apse 
5-miscellaneous -6/ 1-no s p i l l w a y  (poor  

cons t ruc t i on )
Idaho 535 5 7 12-overtopping 1-inadequate s p i l  lway 

8-p ip ing  and seepage due t o  
7-sl  i d i n g  animal burrows 
3-seepage 1-pl ugged cu l  v e r t  
2-out1 e t  works ( l ogg ing  road f i l l )  

25-mi s c e l l  aneous 	 1-drop i n l e t  f a i l u r e  
3-un known 

1 	 It should be noted t h a t  t h i s  data may n o t  be e n t i r e l y  comparable. For example, Colorado l i s t s  o n l y  " j u r i s d i c t i o n a l  
dams" -- those under t h e  j u r i s d i c t i o n  of t he  s t a t e  engineer -- n o t  a l l  dams w i t h i n  the  s t a t e  (e.g. ponds and o t h e r  
smal l  dams a r e  excluded). Montana, f o r  example, appears t o  l i s t  a l l  known dams. 

-2/ 	 Represents number o f  recorded f a i  1 ures, t ime i n t e r v a l  n o t  spec i f ied .  
3/ 	 For the  p e r i o d  1971-1982. 


3,518 meeting Army Corp of Engineers c r i t e r i a  

3 069 o t h e r  'smal lu dams 


P J  63587 To ta l  

3 Number o f  f a i l u r e s  s ince  mid 1950's. 


O u t l e t  works, breaching by operator /over turned trees, s i l  t, etc.  

7/ 	 , ] l l r i q d i r t i n n a f  dame nnlv ,,f 3 i 1 1 1 m a c  c + n e n  l o c E  



The r e p o r t  evaluated th ree  a a d i t i o n a l  f u n c t i o n s  necessary f o r  an 
e f f e c t i v e  dam s a f e t y  program -- 1) adopt r u l e s  and regu la t i ons  f o r  t h e  
purpose o f  c a r r y i n g  o u t  t h e  p rov i s i ons  o f  a s t a t e ' s  dam s a f e t y  program 
( t h i r t y - f  i v e  s ta tes ,  i n c l u d i n g  Colorado); 2) r e q u i r e  the  establ ishment  
o f  a bond o r  fee  as p a r t  o f  the  c o n s t r u c t i o n  permi t  a p p l i c a t i o n  
(n ineteen s ta tes ,  i n c l u d i n g  Colorado) ; and 3) requ i  r e  an emergency 
a c t i o n  preparedness p lan  f o r  each dam o r  r e s e r v o i r  ( twenty s tates,  
exc lud ing  Colorado, c u r r e n t l y  have t h i s  requ i  rement) . 

I n  summary, t he  s tudy concluded t h a t  twenty-two s t a t e s  have 
adequate dam s a f e t y  l e g i s l a t i o n ;  twenty- four  s ta tes  ( i n c l u d i n g  
Colorado) have marginal l e g i s l a t i o n ,  and f o u r  s ta tes  (Alabama, 
Delaware, Hawaii, and South Dakota) have n o t  enacted dam s a f e t y  
l e g i s l a t i o n .  Why Colorado's program i s  l i s t e d  as marginal i s  n o t  
c l e a r l y  expla ined i n  t he  study. However, i n  a conversat ion w i t h  M r .  
W i l l i am S. B i v i ns ,  Chief,  Federal  Dam Safety,  Federal Emergency 
Management Agency, kashington, D.C., the  counc i l  s t a f f  was informed 
t h a t  the  l ack  o f  a permi t t o  impound water upon complet ion o f  a dam 
and the  l ack  o f  mandatory emergency p lans a re  the  probable reasons f o r  
t h i s  conclusion. According t o  M r .  B i v i ns ,  these two f a c t o r s  are 
considered by the  Federal Emergency Management Agency t o  be very 
impor tan t  i n  eva lua t i ng  the  q u a l i t y  o f  a  dam s a f e t y  program. Attached 
Appendix C prov ides a summary o f  the  responses from the  f i f t y  s t a t e s  
on func t i ons  performed under c u r r e n t  dam s a f e t y  programs. 

I n fo rma t i on  presented t o  the  committee suggested, the  above 
r e p o r t ' s  f i n d i n g s  notwi thstanding,  t h a t  w h i l e  Colorado's dam sa fe t y  
program does n o t  i ssue permi ts  t o  impound water, t he  s t a t e  does 
approve the  p lans  and s p e c i f i c a t i o n s  f o r  dams and r e g u l a r l y  inspects 
them du r ing  cons t ruc t ion .  Furthermore, House B i l l  1416, 1983 session, 
mandated a program t o  i d e n t i f y  t he  inundat ion  zones below a l l  h i gh  
hazard dams w i t h i n  the  s ta te ,  and t o  develop maps thereof .  Such 
i n fo rma t i on  was t o  be prov ided t o  respec t i ve  l o c a l  governments by 
September 1, 1983. Th is  program has been completed. Now, l o c a l  
governments may begin t o  develop emergency a c t i o n  plans. 

According t o  t h e  D i v i s i o n  o f  D i sas te r  Emergency Serv ices (DODES) , 
emergency a c t i o n  p lans have been prepared f o r :  a1 1 f ede ra l  dams under 
t he  j u r i s d i c t i o n  o f  t he  Corps o f  Engineers; th ree  Bureau o f  
Reclamation dams; and, those owned by the  Denver Water Department. 
DODES i s  working c l o s e l y  w i t h  t he  s t a t e  engineer i n  developing 
emergency warning and evacuat ion p lann ing  and i s  encouraging a l l  dam 
owners and l o c a l  governments t o  develop the  same. 

L i a b i l i t y  f o r  Dam F a i l u r e  i n  Colorado and Other  S ta tes  

Sect ions 37-87-104 and 37-87-113, C.R.S., have been construed by 
Colorado's cou r t s  t o  impose an dbso lu te  l i a b i l i t y  on the  owner o f  a 
r e s e r v o i r  should t he  dam, embankment, o r  any o f  i t s  a t tendant  
f a c i l i t i e s  f a i l .  (See, f o r  example, Free1 v. Ozark-Mahoning Co. 208 
F. Supp. 93 (1962); Ryan Gulch Res. Co. v. Swartz, 77 Colo. 60, 234 
P. 1U59 (1925); Ba r r  v. Game, Fish, Parks Comm., 30 Colo. App. 482, 



I n  an d t t e ~ n p t  t o  a s c e r t a i n  I f  o t h e r  s t a t e s '  s t d t u t e s  impose a 
s imi  l a r  standard, the corn1111 reviewed the  laws darns int t e e  yovern i  ng 
n ineteen s t a t e s  (Arizona, C a l i f o r n i a ,  m i d i ,  ~dwaii,-!?iaho, 
I l l i n o i s ,  Kansas, Minnesota, Montana, Nebraska, New Mexico, Nevada, 
Ohio, Oklahoma, Oregon, Texas, Utah, Washinyton and Wyoming). None o f  
t he  s t a t e s  appeared t o  have a s t a t u t e  s p e c i f i c a l l y  i d e n t i f y i n g  dam 
f a i l u r e s  as being governed by the  abso lu te  l i a b i l i t y  doc t r ine .  
(Please no te  the  above underscored terms. Only t he  dam s a f e t y  
s t a t u t e s  were examined, o the r  s t a t u t o r y  p rov i s i ons  such as those on 
general l i a b i l i t y  were n o t  examined i n  d e t a i l  and might  con ta in  
p rov i s i ons  which cou ld  lead  t o  a d i f f e r e n t  conc lus ion  i n  s p e c i f i c  
instances. ) 

Status o f  l i a b i l i t y  n a t i o n a l l y .  As a general statement o f  the 
law governing l i a b i l i t y  f o r  dam f a i l u r e s  n a t i o n a l l y ,  t he  American Law 
Reports (ALR 3rd)  notes: 

General ly,  i t  may be sa id  t h a t  the  owner o f  a dam i s  
n o t  an i n s u r e r  w i t h  respec t  t o  t he  c o n d i t i o n  o f  the dam and 
i s  n o t  1 i a b l e  f o r  damages caused by the  over f low o r  escape 
o f  water i f  the  dam f a i l s  except on a showing o f  negligence. 
This  i s  the  r u l e  a d o ~ t e d  b . ~  t h e  Texas Su~reme Court a l thouah 
a few e a r l i e r  Texas c i v i l  appea ls  cases had apparent ly  taken 
the  view o f  s t r i c t  o r  abso lu te  l i a b i l i t y .  (Footnotes 
om i t t ed  and underscor ing added -- See 51  ALR 3rd, 967.) 

I n  d iscuss ing  the  e f f e c t  o f  s t a t u t o r y  abso lu te  1 i a b i l  ity, 51 American 
Law Reports, 972-973 s t a t e s  i n  p a r t :  

I n  some j u r i s d i c t i o n s  s t a t u t e s  a f f e c t i n g  the quest ion 
under annota t ion  have been enacted. The r u l e  o f  s t r i c t  o r  
abso lu te  l i a b i l i t y  was app l i ed  t o  an over f low o r  escape o f  
water caused by a dam f a i l u r e  i n  the  f o l l o w i n g  cases 
i n v o l v i n g  a Colorado s t a t u t e  p rov id ing  t h a t  the  owners o f  
r e s e r v o i r s  s h a l l  be l i a b l e  f o r  a l l  damages a r i s i n g  from 
leakage o r  over f low o f  water  therefrom, o r  by f l oods  caused 
by the  breaking o f  embankments o f  such reservo i rs .  

The c i t a t i o n s  i n  ALR a re  a1 1 Colorado cases: Lar imer County D i t c h  Co. 
v. Zimrnerman (1893), 4 Colo. App. 78, 34 P. 1111; Garnet D i t c h  and 
Reservoi r  Co. v. Sampson ( l g l o ) ,  48 Colo. 285, llUP79; Beaver Water 
and I r r i g a t i o n  Co. v. Emerson ( l924) ,  75 Colo. 513, 227 P. 547. 

F i n a l l y ,  t he  American Law Report  c i t e s  cases i n  Nebraska and New 
Hampshire i n  which: 

...the  c o u r t  h e l d  t h a t  t he  l i a b i l i t y  o f  t he  dam owner was 
based o n l y  on negl igence, i n  one case on the  ground t h a t  a 
dam d i d  no t  come w i t h i n  t h a t  p a r t  o f  the s t a t u t e  p rov id ing  
f o r  abso lu te  l i a b i l i t y ,  and i n  another case on the  ground 
t h a t  a count based on v i o l a t i o n  o f  a s t a t u t e  was based on 



l ega l  f a u l t  and n o t  based on the  d o c t r i n e  o f  s t r i c t  o r  
absolute l i a b i l i t y .  (See 51 ALR 3rd, 974). 

Both the  general statements o f  the law found i n  Corpus J u r i s  
Secundum and American Jurisprudence appear t o  reach the  same basic 
l i a b i l i t y  statement as does A.L.K. 4/ The on ly  s p e c i f i c  s t a t e  c i t e d  
as having a d e f i n i t e  s t a t u t o r  decTarat ion i f  absolute l i a b i l i t y  
r e s u l t i n g  from the f a i-!--ure  o f  a r e s e r v o i r  i s  Colorado. Generally, 
l i a b i l i t y  appears t o  be dependent, a t  l e a s t  i n  par t ,  on negligence. 

L i a b i  1 ity f o r  Damages Caused Wi th in  One-Hundred-Year Floodplains 

One i tem discussed ex tens ive ly  by the committee concerned the  
quest ion o f  a dam owner's l i a b i l i t y  f o r  damages caused w i t h i n  a 
one-hundred-year f loodp la in .  The term "one-hundred-year f l ood"  does 
n o t  r e f e r  t o  a f l o o d  which occurs on ly  once w i t h i n  a one-hundred-year 
period. The term r e f e r s  t o  a f l o o d  which has a one percent chance o f  
occur r ing  i n  any year. Thus, a one-hundred-year f l o o d  could occur i n  
two (o r  more) successive years. 

Under the e x i s t i n g  absolute l i a b i l i t y  doc t r ine ,  i f  f l ood ing  
occurs as a r e s u l t  of a dam inc ident ,  even i f  i t  i s  l i m i t e d  t o  the  
f l oodp la in ,  the dam owner i s  s t r i c t l y  l i a b l e .  I n  view of l oca l ,  s t a t e  
and federa l  a c t i v i t i e s  i n  recent  years t o  i d e n t i f y ,  regulate, and 
insure  proper ty  w i t h i n  f loodp la ins ,  the committee questioned whether 
o r  no t  the l ega l  doc t r i ne  o f  negl iyence should be considered i n  such 
ins tances. 

Federal f l o o d  insurance program. I n  1968 the  Congress, 
apparent ly  i n  response t o  p r o h i b i t i v e  p r i v a t e  insurance rates,  
es tab l ished a federa l  f l o o d  ir lsurance program (P.L. 90-448). Whi 1 e 
b a s i c a l l y  a vo luntary  program, t o  be e l i g i b l e  f o r  f l o o d  insurance, the  
1 aw requi  red 1 ocal  governments t o  imp1 anent and enforce specia l  1 and 
use and b u i l d i n g  r e s t r i c t i o n s  i n  f l o o d  hazard areas. 

The 1968 a c t  requ i red  a d e t a i l e d  r i s k  study t o  be undertaken 
before a community could become e l  i g i b l e  f o r  federa l  f l o o d  insurance. 
Because o f  the  delays caused by such a study, the Congress establ ished 
an emergency f l o o d  insurance program t o  permi t  the  e a r l y  sale o f  
insurance i n  f l o o d  prone communities. 5/ To p a r t i c i p a t e  i n  the 
emergency program, a 1 ocal government i d F n t i  f i e s  f 1 ood prone areas in 
cooperat ion w i t h  s t a t e  agencies, the  Federal Emergency Management 
Agency, and t h e  Nat ional  Flood Insurance Administ rat ion.  Pre l im inary  
f l o o d p l a i n  management regu la t i ons  must be adopted t o  guide new 
cons t ruc t i on  i n  f l o o d  prone areas. Insurance under the emergency 

-4/ See 78 Am J u r  2d ,  211 and 93 C.J.S., 141. 

Sect ion 408 o f  t h e  "Housiny and Urban Development Act o f  1969" 
(P.L. 91-152) 



program i s  subsid ized ( i t s  apparent purpose being t o  assure the  
in s t i  t u t i o n  o f  f 1 oodp ld in  management, r a t h e r  than recover the ac tua l  
premium c o s t )  and insurance i s  a v a i l a b l e  w i t h i n  two weeks o f  entrance. 
Present l i m i t s  o f  insurance under the  emergency program a re  $35,000 
f o r  s i n g l e  f a m i l y  dwel l  ings  and $100,000 on a1 1 o the r  propert ies,wi t h  
$10,000 ava i  l a b l e  f o r  r e s i d e n t i a l  contents and $100,000 f o r  
non- res ident ia l  bu i l d i ngs .  

Fo l low ing  e n t r y  i n t o  the  emergency program a Flood Insurance Rate 
Map (FIRM) i s  prepared. Th is  map d e t a i l s  r i s k  zones and shows spec ia l  
f l ood  hazard areas where insurance i s  requ i red  as a c o n d i t i o n  f o r  
federa l  o r  federa l  l y  r e l a t e d  f i n a n c i a l  assistance. The map a1 so 
p laces the  e n t i r e  cornmuni ty i n  var ious  hazard zones based on the  
s u s c e p t i b i l i t y  t o  f lood ing .  As o f  the date o f  p u b l i c a t i o n  o f  the  FIRM 
a p a r t i c i p a t i n g  community i s  converted t o  the regu la r  program and 
increased amounts o f  insurance become ava i l ab le .  

Under the  r e g u l a r  program the maximum amounts o f  insurance are  as 
f o l  1  ows: 

Sing 1e fami 1y residence: $185,000 p lus  $60,000 
f o r  con t e n t s  ; 

Other r e s i d e n t i a l  : $250,000 p l  us $60,000 f o r  
con t e n t s  ; 

Small business: $250,000 p lus  $300,000 f o r  
con ten ts ;  and 

Other  non res iden t i a l  : $200,000 p l  us $200,000 f o r  
contents.  

I t  should be po in ted  o u t  t h a t  subsid ized f l o o d  insurance i s  
a v a i l a b l e  o n l y  on s t r u c t u r e s  b u i l t  p r i o r  t o  the complet ion o f  t he  
FIRCI. S t ruc tu res  b u i l t  a f t e r  the  maps are  completed must conform t o  
the  zoning, f l o o d  p r o o f i n g  and land use requirements o f  l o c a l  
governments and are  e l  iy i  b l e  on l y  f o r  a c t u a r i a l  insurance r a t e s  which 
a re  keyed t o  the  regu l  a t o r y  e l  eva t i o n s  ( t h e  one-hundred-year f l o o d  
he igh ts ) .  

I t  should a l s o  be noted t h a t  communities may be suspended from 
the program (bo th  emergency o r  r e g u l a r )  f o r  such reasons as f a i l u r e  t o  
enforce f l o o d p l a i n  regu la t i on .  P o l i c i e s  a re  deemed vo id  a t  the  end o f  
t he  p o l i c y  year  and the  community may be i n e l i g i b l e  f o r  d i s a s t e r  
assistance. 

The number o f  communities i n  Colorado e n r o l l e d  i n  the  Nat ional  
Flood Insurance Program (NFIP) as o f  J u l y  31, 1983 i s  summarized 
below. 



COLORADO COMMUNITIES IN  THE NFIP 


To ta l  To t a  1 
Emergency Regular i n  NFIP I n  Sta te  

Counties 28 16 44 63 
( Inc ludes Denver) 

C i t i e s  (Excludes -71 
Denver) and Towns 

To ta l  s 99 107 206 

According t o  the  Nat iona l  Flood Insurance Status Book, as o f  
A p r i l  30, 1983, f o u r  Colorado l o c a l  governments -- Greeley, La P l a t a  
County, Las Animas County, and Loveland, have been suspended from the  
program. 

Colorado's f l o o d p l a i n  i d e n t i f i c a t i o n  program. Bey i n n i n g  i n  1972, 
the  Colorado Water Conservation Board (CWCB) i n i t i a t e d  a s t a t e  program 
t o  map f l oodp la ins  which requ i red  matching funds from the l o c a l  
government having j u r i s d i c t i o n  on the  r i v e r  being mapped. I n  1974, 
t he  Colorado General Assembly adopted House B i l l  1041, a r t i c l e  65.1 o f  
t i t l e  24, C.R.S. -- the so-cal led "Land Use Act." That a c t  author ized 
l o c a l  governments t o  i d e n t i f y  and regu la te  areas and a c t i v i t i e s  o f  
s t a t e  i n t e r e s t .  S p e c i f i c a l l y  i d e n t i f i e d  t h e r e i n  were f l oodp la ins  as 
areas o f  s t a t e  i n t e r e s t .  I n  b r i e f ,  under the  act ,  f l oodp la ins  a re  t o  
be adminis tered so as t o  minimize s i g n i f i c a n t  hazards t o  p u b l i c  hea l th  
and sa fe ty  o r  t o  proper ty .  Open space a c t i v i t i e s  such as ag r i cu l t u re ,  
recreat ion ,  and minera l  e x t r a c t i o n  a re  t o  be encouraged i n  the  
f loodp la ins .  B u i l d i n g  o f  s t r u c t u r e s  i n  the  f l o o d p l a i n  a re  t o  be 
designed i n  terms o f  t he  a v a i l a b i l i t y  o f  f l o o d  p r o t e c t i o n  devices, 
proposed i n t e n s i t y  of use, e f f e c t s  on the  acce le ra t i on  o f  f loodwaters, 
p o t e n t i a l  s i g n i f i c a n t  hazards t o  p u b l i c  h e a l t h  and safety o r  t o  
proper ty ,  and o ther  impdcts of such development on downstream 
communities such as the  c r e a t i o n  o f  obs t ruc t i ons  dur ing  f loods. 
A c t i v i t i e s  s h a l l  be discouraged which, i n  t ime o f  f lood ing ,  would 
c rea te  s i g n i f i c a n t  hazards t o  p u b l i c  hea l th  and sa fe ty  o r  t o  property.  

A t  the  t ime o f  the  Land Use Ac t ' s  adoption, the General Assembly 
provided, and cont inued f o r  several  years, a funding program t o  a s s i s t  
the  Water Conservation Board's f l o o d p l a i n  mapping program. To date, 
about 2,800 stream mi les  have been s tud ied  i n  d e t a i l  f o r  f l o o d  
hazards. The Water Conservation Board be l ieves  t h a t  approximately 
6,000 stream mi les  i n  Colorado are  developable and need t o  be 
evaluated. The board est imates t h a t  the  stream mi les  which have been 
studied thus f a r  represent  about s i x t y  percent  o f  the  present  
p o t e n t i a l  l y  endangered populat ion. 

I n  view o f  the more than ten  years o f  p rog ram designed t o  
encourage des ignat ion  and c o n t r o l  o f  land use w i t h i n  the  



one-hundred-year f l o o d p l a i n  and w i t h  the  understanding t h a t  such 
f loods are  n o t  unusual occurances, the  committee concluded t h a t  t he  
d o c t r i n e  o f  absolute 1 i a b i  1 ity f o r  dam inc iden ts  a f f e c t i n g  the  
f l o o d p l a i n  should be modif ied. Under the  committee's B i l l  39, except 
f o r  neg l i gen t  act ions,  the owner of a dam could no t  be held l i a b l e  f o r  
damages w i t h i n  the one-hundred-year f l oodp la in .  

As a means o f  f u r t h e r  encouraging the i d e n t i f i c a t i o n  o f  
f loodpla ins,  the committee discussed the  concept o f  r e q u i r i n g  l o c a l  
j u r i s d i c t i o n s ,  immediately f o l l o w i n g  a dam inc ident ,  t o  undertake the  
necessary s tud ies  t o  i d e n t i f y  the  one-hundred-year f l oodp la in .  Such 
a c t i o n  would be requ i red  on ly  i f  the f l o o d p l a i n  had n o t  p rev ious ly  
been i d e n t i f i e d .  Furthermore, such a requirement might  help reduce 
l i t i g a t i o n ,  o r  be used as the  o f f i c i a l  designated f l o o d p l a i n  dur ing  
any subsequent 1it i g a t i o n .  P lac ing  t h i s  requirement on l o c a l  
government miyh t  a1 so encourage more i d e n t i f i c a t i o n s  before  any 
inc iden ts  occur. Due t o  a shortage o f  time, the committee d i d  n o t  
adopt t h i s  concept b u t  agreed tha t ,  once proper language i s  draf ted,  
i t  should be considered du r ing  t h e  1984 session. 



WITH CURRENT LAW 

Current  Law Comnii t t e e  Proposa 1  Summary o f  Cnanqes 

37-87-101. R i g h t  t o  s t o r e  waters. 37-67-101. Storaye o f  water. 
t h i s  

37-87-101. 
s e c t i o n  

Subsection 
r e w r i t e s  

( I )  o f  
e x i s t i n y  

(1)  Persons d e s l r i n j  t o  cons t ruc t  and (1 )  The r i g h t  t o  s t o r e  water f o r  l a t e r  p rov i s ions  concerniny 
s t o r e  water as 

the 
a  

r i g h t  
r i y h t  

t o  
o f  

ma in ta in  r e s e r v o i r s  f o r  the purpose o f  a p p l i c a t i o n  t o  b e n e f i c i a l  use i s  app rop r ia t i on  
cons t ruc t i on  

bu t  
o r  

p r o h i b i t s  
ope ra t i on  

the 
of  

s t o r i n g  water  have the  r i y h t  t o s t o r e  recognized as a r i y h t  o f  app rop r ia t i on  r e s e r v o i r s  so as 
water r i y h t s .  

t o  impa i r  e x i s t i n y  

t h e r e i n  any o f  the unappropr ia ted waters which i s  p a r t  o f  t he  customs o f  those who 
Subsect ion ( 2 )  i s  n o t  arnended. 

o f  t he  s t a t e  n o t  t h e r e a f t e r  needed f o r  have i nhab i ted  the  area which i s  now 

imnediate use f o r  domestic o r  i r r i g a t i n g  Colorado from the  t ime o f  o r i y i n a l  

purposes, and t o  cor ls t ruc t  ana md in ta in  occupat ion o f  the area by the Uni ted 

d i t ches  f o r  c a r r y i n g  such water t o  and Sta tes  o f  kne r i ca  and i s  a  p a r t  o f  those 

from such rese rvo i r s ,  ana t o  condemn lands customs which have been c o d i f i e d  i n  the 

requ i red  f o r  the c o n s t r u c t i o n  and Colorado c o n s t i t u t i o n .  140 water s toraye 

maintenance o f  such r e s e r v o i r s  and d i t ches  r e s e r v o i r  s h a l l  be constructed. 

I - i n  the  sane manner as now prov ided by law; maintained, o r  operated i n  such a manner 

u 
I except  t h a t  a f t e r  A p r i l  18, 1935, the as t o  impa i r  the e x i s t i n y  r i y h t s  o f  any 

a p p r o p r i a t i o n  o f  water f o r  any r e s e r v o i r s  person o r  e n t i t y ,  o the r  than the owner. 

const ruc ted when decreed, s h a l l  be owners, o r  p r o p r i e t o r s  o f  dny such 

super io r  t o  an a p p r o p r i a t i o n  o f  water f o r  r e s e r v o i r ,  t o  the use o f  water i n te rcep ted  

d i r e c t  a p p l i c a t i o n  c la im iny  a  date  o f  o r  a f f e c t e d  by such rese rvo i r .  

p r i o r i t y  subsequent i n  t ime t o  t h a t  o f  A c q u i s i t i o n  o f  r igh t -o f -way reasonably 

such rese rvo i r s .  necessary f o r  the const ruc t ion.  

( 2 )  Underyround a q u i f e r s  are  n o t  maintenance, and ope ra t i on  o f  any water 

r e s e r v o i r s  w i t h i n  the meaniny o f  t h i s  s toraye rese rvo i r ,  t oye the r  w i t h  i n l e t  o r  

sec t i on  except  t o  the e x t e n t  such aqu i fe rs  o u t l e t  cana ls  o r  o the r  waterworks 

a re  f i l l e d  by o the r  than n a t u r a l  means necessary t o  make such r e s e r v o i r  e f f e c t i v e  

w i t h  water  t o  which the person f i l l i n g  t o  accomplish the  b e n e f i c i a l  use o f  water 

such aqu i fe r  has a  c o n d i t i o n a l  o r  decreed s to red  o r  t o  be s tored tnere in ,  can be 

r i g h t .  secured under the laws o f  eminent domain. 



I 
I C u r r e n t  Law C o r m  t t e e  P r c y o s a l  

37-87-102. D e f l n i t l o n s  - n a t u r a l  

s t reams and use t h e r e o f  by r e s e r v o i r  

owners. ( 1 )  AS USED 114 THIS AHTICLt, 

UNLESS THt CUlJTtXT OT~I~KWISE KtQUIKES: 

( a )  "tiEAll ANtJUAL FLOOD" MEANS 

FLOJU WHICH HAS A MGIJITUUE ( $ L +  

DISCHARGE) kHICH I S  EXPECTED TI) t , ~  

EQUALL~D OK EXCtEUtu OrlCt 014 THt AVEuAbt 

EVtRY 2.33 YEARS AND HAS A FORTY-THREE 

PERCENT CHANCt UF BEING EQUALLtU UR 

EXCEEDED (0.43 EXCEEIJENCE PRU6ABILITY) 

UURIIIL ANY YEAK, BY APPLICATII )~~OF TliE 

CRITtRIA DEFINED I N  SUBSECTION ( 2 )  OF THIS 

SECTION. 

( b )  "NATURAL STKEAId" EIEANS k PLACt 

ON THt  SURFACE OF THE EARTH HHERt MATER 

NATURALLY FLOWS REGULAHLY OR 

INTERMITTENTLY WITH A PERCEPTIBLE CURRLNT 

BETWEEN OBSEdVABLE bANKS, ALTHOUGH THt 

LOCATION OF SUCH BANKS NAY VARY UIJLER 

DIFFERENT COIJbITIUhS. 

( c )  UONt-HUNDKEu-Y~~K FLuUU" NEANS A 

FLOOD WHICH HAS A MAGNITUDE (PEAK 

DISCHAKGE) kHICH I S  EXPECTtu TI) BE 

tqUALLED OR EXCEEDED ONCE UN THE AVERAGE 

IJURI NG ANY OhE-HUNDRtD-Y EAR PEKIUU 

(RECURRENCE INTERVAL) AND HAS A ME 

PEKCEiiT CHANCE OF BEINL EQUALLED OR 

Sun~~na Changesry o f  

37-87-102. The e x i s t i n g  
37-87-102 becomes s u b s e c t i o n  ( 4 )  of 
t h e  commi t tee 's  b i l l .  Subsec t ions  ( 1 )  
t h r o u y h  (3 )  o f f e r  d e f i n i t i o n s  o f  
n a t u r a l  stream, annual  f l o o d ,  and 
100-yedr f l o o d ,  and s e t  f o r t h  d 
~ n e t h o d o l o y y  f o r  i d e n t i f y i n g  f l o o d  
p l a i n s  and a 100-yedr f l o o d .  



C u r r e n t  L a w  C o m i  t t e e  P r o p o s a l  

EXCtEDED DURING ANY YEAR (0.01 EXCEEDENCt 

PROaAbILITY) .  THE TEKMS "ONE-HUNDRtU-YtHH 

FLOOU", "ONE PERCENT CHANCE FLOOD", AND 

" INTtRhEDIATE REGIUNAL R W D "  A K t  

SYNONYMOUS. 

( d )  "ONE-HUNDRtD-YEAN FLUODPLAIli" 

FIEANS THAT AREA I N  AND ADJACENT TU A 

l lATURK STREAld WHICH I S  SUBJECT TO 

FLOODING AS A RESULT UF THE OCCURRENCE OF 

A UkE-HUNDRED-YEAR FLOOD. 

(e )  "ORDINARY HIGH kATERMARK" OF ANY 

STHEACI MEANS THE V I S I B L t  CHANNEL OF A 

NATURAL WATERCOURSE WITHIN UHICH UATER 

FLOWS WITH SUFFICI t lJT FRtQUENCY SU AS TO 

PRECLUDE THE ERECTION UR MAINTENANCE OF 

~IAN-IIAOE IMPROVEMENTS WITHOUT SPECIAL 

PROVISION FOR PROTECTION AGAINST FLOkS OF 

WATER I N  SUCH CHAHFitL OR THE CHAlJJkL 

DEFINED BY THE FIEAN ANNUAL FLOOU, 

kHICHEVER I S  GREATtR. 

( 2 )  WHENEVER THE RECUkDS bHSIC TU 

THE IIETERMINATION AS REyUIREU 114 

PARAGRAPHS ( a )  AND ( d )  OF SUBStCTION (1) 

OF THIS SECTION EXTEND FOR A PERIOU OF ONE 

HUNDRED OR kORt  YEARS, THE CALCULATIUN 

BASED UPON THOSE RESULTS SHALL BE DEEMED 

CONCLUSIVE. I F  SUCH RtCORDS DO NUT EXTt l lU 

FOR A PERIOD OF OliE HUNDRED OR MORE YEARS, 



I 

G 

C u r r e n t  L a w  C o n m i  t t e e  P r o p o s a l  

T t i t  uET~AMIIIATIOI.I SHALL BE LONCLUDED BY 

I N T E K P u L A T I u ~  ANU C O K K t L A T I U N  T b  A FULL 

ONE HUNDRED YEARS OF RECORUS BY RELATING 

THCM TO KNOWN RECORDS UF WATtK-aEAKIt lG 

B A S I N S  AS S I M I L A R  AS KEASONAaiY POSSIBLE 

TO THE B A S I N  urrUEK COl lS IuEKATIUN Ok BY 

bTHER ACLEPTABLE hETHODS. 

( 3 )  k H t l l t V E R  T H I S  A K T I C L t  REQUIRES A 

DETERMINATION UF PRbBkbLE FUTURt  FLUUS OF 

i rATEK I N  A NATURAL STREAI~I, T n t  C H I T t l t I H  

FOR SUCH UETERPII t IATION SHALL BE B A S t D  01.1 

REASbNABLE HY URuLOGIC AIlU GEULUGIC 

FACTORS, INCLUDING b u T  NOT L I M I T E U  TO THC 

FULLOUI I d t i :  

( a )  T H t  U A T E k S H t b  B A S I i i  AbuVE T H t  

PLACE kHERE Y R U B A i t  RUNGFF I S  T U  BC 

I)CTERMINElJ, CUiJSIUEdIIJG: 

(I)THE S I Z E  iJF THE bASIt1;  

(11) THE A L T I T J b E  UK A L T I T U U F S  UF 

THE AREA OR AREAS OF THE BASIN;  

(111) THL S u I L  P E r i N t A B I L I T Y  UF TdE 

VARIOUS P O R T I O I 6  OF THE BASIN;  

( b )  T t i t  K l W N  RUlrUFF AS L ~ T C K M I H E U  

BY R E L I A B L E  STREAM CIAUGING S T A T I O l l S  USINCI 

1NTEkPULATIL)NS WHEN NECESSARY FHOh 

DOUNSTREN4 GAUCI NG STATIONS A i W  RELATING 

T U  INTERPOLATIONS T U  THE CHAKACTERISTICS 

OF THE B A S I N  ~IEASURED BY THE DOkhSTREA1.I 



I Cu r ren t  Law Comrili t t e e  Proposal Sumnary o f  Changes 

37-87-102. Owner o f  r e s e r v o i r  ma; 

conauct water  i n t o  n a t u r a l  streams. The 

owners o f  any r e s e r v o i r  may conduct t h e  

waters  l e g a l l y  s to red  t h e r e i n  i n t o  and 

a long any o f  the  n a t u r a l  streams o f  t he  

s ta te ,  b u t  n o t  so as t o  r a i s e  t he  waters 

t h e r e o f  above o r d i n a r y  h i g h  watermark, and 

may, take the  same ou t  aga in  a t  any p o i n t  

des i red  w i t h  due regard  t o  t h e  p r i o r  o r  

GAUGIHL STAT1014 AS RELATED TU THE BASIN i rF  

RUllOFF BEIlrG UC.TtRhIl4tD; 

( c )  THE SLUPE OR SLOPES OF THE 

CHANNtL UK Lrl/+NlutLS OF T d t  UATEKCOURSC. UK 

hATERCOURSES INVOLVED; 

( a )  THC. MEASURtU NAiURnL 

PR tC IP ITAT ION U I T H I N  THE BASIN ABUVt THE 

PLACt  OF FLirU UETERI.III\IHTIW~. k H t h  REZuhllS 

FROM NATURAL PRECIPITATIUN A K t  NUT 

AVAILABL t ,  EST I I IAT tS  SHALL BC. ! ~ A b t  bY 

INTtRPULHTION AI4U COHRtLATIUN FKUr.1 KNOW 

KECORUS PERTHIIuINL TU S IM ILAR tlASIi.IS. 111 

CUNSIDERING T H t  IMPACT UF THE 

PKECIPITHTIUN, CJNSIUEKATIOI~ SHALL b t  

L IVEN TO THE PROBABLE KATE UF RUNUFF, 

TAKING INTO ACC3UNT WHtTHEH SULn 

PRECIPITHTION OCCUHktD AS RAIN Ok SIIUU, 

AIW THE MALI~ITULJL, UUKHT1UI.I. AND FKtqUEdCY 

UF NONSliOkFALL PRECIP ITATIUI I .  

( 4 )  The owners o f  any r e s e r v o i r  m y  

conduct tne  waters l e g a l l y  s to red  t h e r e i n  

i n t o  and a long any o f  t ne  n a t u r a l  streams 

o f  t h e  s ta te ,  bu t  n o t  so as t o  r a i s e  t he  

waters t he reo f  dbOVe o rd ina ry  h i g h  

watermark, and may take the  same o u t  aga in  

a t  any p o i n t  des i red  w i t h  due regard  t o  

the  p r i o r  o r  subsequent r i g h t s  o f  o the rs  

t o  o t h e r  waters i n  s a i d  na tu ra l  streams. 

http:tlASIi.IS


I 

Cur rent  Law Comn~it t e e  Pruposal Sumri~ary o f  Changes 

subsequent r i g h t s  o f  o thers  t o  o the r  Due al lowance s h a l l  be made fo r  

waters i n  s a i d  n a t u r a l  streams. Due evaporat ion and o tne r  losses from n d t u r a l  

a1 lowance s h a l l  be made f o r  evaporat ion causes f o r  t he  p r o t e c t i o n  o f  a l l  r i g h t s  t o  

and o t h e r  losses from n a t u r a l  causes f o r  t h e  waters f l o w i n g  i n  sd id  streams, such 

the  p r o t e c t i o n  o f  a l l  r i g h t s  t o  t he  waters losses t o  be determined by the s t a t e  

f l o w i n g  i n  s a i d  streams, such losses t o  be engineer. 

determined by the  s t a t e  engineer. 

37-87-103. No t i ce  o f  re lease o f  37-87-103. Sect ion 37-87-103 i s  
n o t  amended. 

s t o r e d  waters. The owners o f  r e s e r v o i r s  

who a v a i l  themselves o f  the p rov i s ions  o f  

t h i s  sec t i on  and sec t i on  37-87-102 s h a l l  

g i v e  reasonable p r i o r  n o t i c e  t o  the  

i r r i g a t i o n  d i v i s i o n  engineer o f  t he  
I 
N 
N i r r i g a t i o n  d i v i s i o n  i n  which the r e s e r v o i r  

i s  l oca ted  o r  t o  the ch ie f  a d m i n i s t r a t i v e  

water  o f f i c i a l  o f  such i r r i g a t i o n  

d i v i s i o n ,  o f  the date  on which they d e s i r e  

t o  re lease  s tored waters i n t o  any n a t u r a l  

streams, t oge the r  w i t h  the  q u a n t i t y  

t h e r e o f  i n  cub ic  f e e t  per  second o f  time, 

t he  l eng th  o f  pe r iod  t o  be covered by such 

releases, and the  name o f  the d i t c h ,  

canal,  p i p e l i n e ,  o r  r e s e r v o i r  t o  which t h e  

water  so re leased from s torage i s  t o  be 

de l ivered,  t o  the end t h a t  t he  water 

o f f i c i a l s  i n  respons ib le  charge o f  any 

stream i n t o  which such s to red  water i s  



Current  Law 

re leased s h a l l  have ample t ime i n  which t o  

make t h e  necessary observat ions.  

measurements o f  f l o w  and s torage and 

records  t he reo f ,  and t o  p rov ide  f o r  a  

proper  p a t r o l  o f  t he  s a i d  stream, f o r  t he  

p r o t e c t i o n  o f  t he  r e s e r v o i r  owner and a l s o  

a1 1  o t h e r  app rop r i d to rs  a long the  stream 

whose i n t e r e s t s  m igh t  be a f f e c t e d  as a 

r e s u l t  o f  such r e s e r v o i r  re lease. Such 

n o t i c e  may be g i ven  t o  t h e  d i v i s i o n  

eny ineer  when t h e  r e s e r v o i r  from which the  

water i s  t o  be re leased and the  p o i n t  

where the  water  i s  t o  be taken from the  

stream o r  aga in  s to red  a r e  i n  t he  same 
r;,
r ; ~  	wate r  d i s t r i c t .  

37-87-104. L i a b i l i t y  o f  owners f o r  

damage. (1) Except as prov ided i n  

subsect ion  (2) o f  t h i s  sec t ion ,  t he  owner 

o f  a r e s e r v o i r  s h a l l  be l i a b l e  f o r  a l l  

, 	 damayes a r i s i n g  from leakage o r  ove r f l ow  

o f  t he  waters there f rom o r  f l oods  caused 

by  t he  b reak iny  o f  t h e  embankments o f  such 

r e s e r v o i r .  

(2 )  No employee, shareholder,  o r  

member o f  a board o f  d i r e c t o r s  o f  an owner 

o f  a r e s e r v o i r  s h a l l  be l i a b l e  f o r  any 

damage a r i s i n g  f rom leakage o r  overf low o f  

Committee Proposal 

37-87-104. L i d b i l i t j  o f  uwntr, fu, 

damage. (1 )  Except as prov ided i n  

s o b s e s i i e ~SUbStCTIUIIS ( 2 )  AND (2.5) o f  

t h i s  sec t ion ,  t h e  owner o f  d  r e s e r v o i r  

s h a l l  be l i a b l e  f o r  a l l  darnages a r i s i n g  

from leakage o r  ove r f l ow  o f  t he  waters 

there f rom o r  f l o o d s  caused by t he  break ing 

o f  the  ernbdnkments o f  such rese rvo i r .  

(2 )  No employee, shareholder,  

OFFICER, o r  member o f  a  bodru o f  d i r e c t o r s  

o f  an owner o f  a r e s e r v o i r  s h a l l  be l i d b l e  

f o r  any danaye a r i s i n g  frum 1edkdl;e o r  

37-87-104. Subsections (1)  dnd 
( 2 j  a re  e s s e n t i d l l y  the  same ds 
c u r r e n t  law. I n  subsect ion (2)  t he  
t e n  " o f f i c e r "  i s  added. Subsect ion 
(2.5) i s  new. 
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t h e  waters from such r e s e r v o i r  o r  f o r  dn j  

damage a r i s i n g  f rom f l o o d s  caused b j  

b reak ing o f  t he  embankments o f  such 

r e s e r v o i r  i f  a v a l i d  l i a b i l i t y  insurance 

p o l i c y  has been purchased by t he  owner of 

t he  r e s e r v o i r  and i s  i n  e f f e c t  a t  t h e  t ime 

such damaye occurs. Such insurance p o l i c y  

s h a l l  i n s u r e  a y a i n s t  such dahlages and 

p rov ide  coverage i n  an amount o f  n o t  l e s s  

than f i f t y  thousand d o l l a r s  f o r  each c l a i m  

and i n  an aggregate amount o f  n o t  l e s s  

than one m i l l i o n  d o l l a r s  f o r  a l l  c la ims 

which a r i s e  o u t  o f  any one i nc iden t .  The 

, p o l i c y  may prov ide t h a t  i t  does n o t  app ly  
N 
P 
I t o  any a c t  o r  omission o f  an employee, 

shareholder,  o r  member o f  a board o f  

d i r e c t o r s  o f  an owner i f  such a c t  o r  

omiss ion i s  dishonest,  f r audu len t ,  

ma l i c i ous ,  o r  c r im ina l .  The p o l i c y  may 

a1 so c o n t a i n  o t h e r  reasonable p rov i s i ons  

w i t h  respec t  t o  po l  i c y  per iods,  t e r r i t o r y ,  

c la ims,  cond i t i ons ,  and o t h e r  ma t te rs  

c m o n  t o  such p o l i c i e s  o f  insurance. The 

l i m i t a t i o n  of l i a b i l i t y  pursuant t o  t h i s  

subsect ion  (2 )  s h a l l  n o t  app ly  t o  any 

c r i m i n a l ,  f r audu len t ,  o r  ma l i c i ous  a c t  by 

a member o f  t he  board o f  d i r e c t o r s  o f  the  

over f low of  the  ~d t e n  f r w  \ t ~ c hr..:ssrvui r 

o r  f o r  dny admaye d r l s l l i j  t r u l ,  r i ~ u u a  

caused by break iny  o f  t he  embankments o f  

such r e s e r v o i r  i f  a v a l i d  l i d b i l i t y  

insurance p o l i c y  has been purchased by t h e  

owner o f  the  r e s e r v o i r  and i s  i n  e f f e c t  a t  

the  t ime such damage occurs. Such 

insurance pol  i c y  s h a l l  i nsu re  aga ins t  such 

damages and prov ide coveraye i n  an amount 

of  n o t  l e s s  than f i f t y  thousdnd do1 l a r s  

f o r  each c l a i m  and i n  an aggregate amount 

o f  n o t  l e s s  than one m i l l i o n  a o l l a r s  f o r  

a l l  c la ims whicn a r i s e  o u t  of any one 

i nc iden t .  The po l  i c y  niay p rov ide  t n a t  i t  

does no t  app l y  t o  any a c t  o r  omission o f  

an employee, snareholder,  OFFICEd, o r  

member of a board of d i r e c t o r s  o f  an owner 

if such a c t  o r  omission i s  dishonest,  

f raudu lent ,  ma l i c i ous ,  o r  c r i m i n a l .  The 

p o l i c y  may a l s o  c o n t a i n  o t h e r  reasonable 

p rov i s i ons  w i t h  respect  t o  p o l i c y  per iods ,  

t e r r i t o r y ,  c la ims,  cond i t i ons ,  and o t h e r  

ma t te rs  common t o  such p o l i c i e s  o f  

insurance. The l i m i t a t i o n  o f  l i a b i l i t y  

pursuant t o  t h i s  subsect ion  ( 2 )  s h a l l  n o t  

app l y  t o  any c r i r ~ l i n a l ,  f r audu len t ,  o r  

ma l i c i ous  a c t  by a  member o f  t he  board o f  
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owner, a shareho lder  o f  t he  owner, o r  an  

einployee o f  such owner no r  s h a l l  i t  app l y  

t o  any u l t r a  v i r e s  a c t  o f  t he  owner o r  o f  

a member o f  t he  board o f  d i r e c t o r s ,  a 

shareholder,  o r  an employee o f  such owner. 

The p r o v i s i o n s  o f  t h i s  subsect ion  ( 2 j  

s h a l l  n o t  be deemed t o  impose any 

1  i a b i l  i t y  upon a  melnber of t h e  board o f  

d i r e c t o r s ,  a  shareholder,  o r  an employee 

o f  t he  owner o f  a r e s e r v o i r  beyond t h a t  

e s t a b l i s h e d  by o t h e r  p r i n c i p l e s  o r  

p r o v i s i o n s  o f  law. 

C m n i  t t e e  Proposal 

d i r e c t o r s  o f  t h e  owner, AN OFFICtX 3F TrlE 

UWldtH, a shareho lder  of t he  owner, o r  an 

employee o f  such owner, no r  s h a l l  i t  app ly  

t o  any u l t r a  v i r e s  a c t  o f  t he  owner o r  of 

a  member o f  t he  bodrd o f  d i r e c t o r s ,  AN 

OFFICER, a shareholder,  o r  an employee of  

such owner. The p rov i s i ons  o f  t h i s  

subsect ion  (2 )  s h a l l  n o t  be deemed t d  

impose any l i a b i l i t y  upon a  member o f  the  

board o f  d i r e c t o r s ,  AN OFFICER, d 

shareholder,  o r  a l l  employee o f  t he  owner 

o f  a r e s e r v o i r  beyond t h a t  es tab l i shed  by 

o t h e r  p r i n c i p l e s  o r  p rov i s i ons  o f  law. 

(2.5) I n  no event  s h a l l  the  owner o f  

a  r e s e r v o i r ,  i n  t h e  absence of negl iyence, 

be l i a b l e  f o r  danayes r e s u l t i n g  frm f lows  

o f  wa te r  from such r e s e r v o i r  dh i ch  a r e  o f  

i n s u f f i c i e n t  magnitude t o  exceed the  

1  i m i t s  o f  t he  one-hundred-year f l o o d p l a i n  

as de f i ned  i n  s e c t i o n  37-87-102 (1 )  (a) .  

The owner o f  any rese rvo i r ,  w i t h o u t  

l i a b i l i t y  t h e r e f o r ,  may pdss throuyh t h e  

r e s e r v o i r  i n f l o w s  w i t h o u t  d iminut ion .  

Subsect ion (2.5) adds an 
exemption from the  abso lu te  1  i a b i l  it y  
placed on a  dam owner. That i s ,  a  dain 
owner may not,  i n  t h e  absence o f  
ney l  iyence, be he ld  1  i a b l e  f o r  damayes 
r e s u l t i n g  f rom a dam f a i l u r e  i f  the  
r e s u l t i n g  f l o o d i n g  does n o t  exceed t h e  
1  i m i t s  o f  t h e  one-hundred yed r  f l o o d  
p l a i n .  I n  a d d i t i o n ,  an owner w i t h o u t  
l i a b i l i t y ,  may pass throuyh a 
r e s e r v o i r  t h e  amount o f  in f low,  even 
if f l o o d i n s  occurs as a  r e s u l t .  

Th i s  s e c t i o n  should be compared 
w i t h  subsect ion  37-87-102 (4 )  o f  the  
commit tee's b i l l  above, which a l l ows  
an owner t o  conduct waters along a  
n a t u r a l  s t r e a c ~  bu t  n o t  above t h e  
o r d i n a r y  h i y h  water  mark. Sect ion  
37-87-102 ( 4 )  appears t o  app ly  t o  
" i n t e n t i o n d l "  a c t i o n s  w h i l e  t h i s  
subsect ion  (2.5) i s  probab ly  in tended 
t o  address o n l y  u n i n t e n t i o n a l  acts.  
Perhaps t h i s  needs t o  be c l a r i f i e d ?  



--- -- 

Curren t  Law 

( 3 )  U s u s e d  i n  t h i s  sec t ion ,  t he  

word "owner" does n o t  i nc lude  p u b l i c  

e n t i  t i e s  o r  pub1 i c  employees as de f i ned  i n  

t h e  "Colorado Governmental I m u n i  t y  Act". 

a r t i c l e  10 o f  t i t l e  24, C.H.S. 

37-87-105. Approval of p l ans  f o r  

r e s e r v o i r  - n o t i c e  o f  mod i f i ca t i on .  

C o m i  t t e e  Prop0si;l 

37-87-1b4.5. k o t i f i c d  t l 0 n  ,Jf 

ownership o f  dam - when person i n  contrp_i- 

deemed owner. Tne person o r  person5 

a c t u a l l j  i n  c o n t r o l  o f  t ne  p l ~ y s i ~ d l  

s t r u c t u r e  o f  any dam s h a l l  be dee~ned, t u t -

d e t e r m i n i r ~ y  l i a b i l i t y  a r i s i n g  f l -~ l~ l  

ownership o f  a ddm and w i t h  respect  t o  

ope rd t l on  thereof ,  t o  be the  owners 

t he reo f -un less  n o t i c e  o f  the  ndW d m  

address o f  t he  t r u e  owner t he reo f ,  

t oge the r  w i t h  redsonable evidence o f  such 

ownership, has been f i l e d  i n  t he  o f f i c e  of  

t he  s t d t e  engineer by January 1, 1 9 ~ 5 .  

Any change i n  ownership s h a l l  !w 

immediately f i l e d  i n  the  o f f i c e  o f  t he  

5 t d k  en,ineer. 

37-87-1b5. Approval o f  p lans  Tor 

r e s e r v o i r  - n o t i c e  o f  ~ n o d i f i c a t i o n .  

Sur!aiary o f  Chan,es 

Subsect ion ( 3 )  i s  no t  dr,lended. 

37-5 - Th i s  sec t i on  i s  
new. I t  i s  in tended t o  encourdye dam 
owners t o  n o t i f y  (dna keep the  
n o t i f i c a t i o n  c u r r e n t )  tne  s t d t e  
eny ineer  e x a c t l j  who owns 3 ddiil dnU 
t h e  address o f  t he  obiner. 

Under t h i s  sec t ion ,  the person o r  
persons who ndve ac tud l  c o n t r o l  of a 
ddnl dre deerded t o  be the owners f o r  
oetenn in iny  1 l d b i l  it y  un less  proper 
n o t i f i c a t i o n  o f  the  a c t ~ d l  owner along 
w i t h  h i s  dddress hds been f i l e d  w i t h  
the  s t a t e  engineer.  

3747-105. Th is  s e c t i o n  i s  
in tended t o  r e i n s t d t e  approx imate ly  
700 dams which bwre removed from the  
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(1) No r e s e r v o i r  o f  a capaci ty  o f  more 

than one thousand acre-feet o f  water nor a 

r e s e r v o i r  w i t h  a capaci ty  o f  more than 

f i f t y  acre-feet o f  water and having a dam 

embanknent i n  excess of ten f e e t  i n  

v e r t i c a l  h e i g h t  f ran the bottom o f  the 

channel t o  the bo t tan  of the sp i l lway  

s h a l l  be constructed i n  t h i s  s t a t e  unless 

the plans and spec i f i ca t ions  f o r  the same 

have f i r s t  been approved by the s t a t e  

engineer i n  accordance w i t h  regu la t ions  

establ ished by the s t a t e  engineer 

governing such approval and f i l e d  i n  h i s  

o f f i c e .  

(2) The s t a t e  engir,..-r sha l l  n o t i f y  

every county and municipal ity downstream 

o f  the proposed r e s e r v o i r  which may be 

a f f e c t e d  by o r  have an i n t e r e s t  i n  the  

pro ject .  

Cmni  t t e e  Proposal 

( 1) No mseweir--ef-+-oapaoiir-86-me~e 

&ban-ms-Ueuwd-wre-Cee&-4-wa&e?-nor-a 

r e s e r v o i r  w i t h  a capaci ty  o f  more than 

CiCIy ONE HUNDRED acre-feet of water and 

OR having a dam e&ankment i n  excess of 

ten  f e e t  i n  v e r t i c a l  he igh t  f r a n  tne 

b o t m  o f  the  NATURAL channel t o  the 

be&&- FLOULINE CREST o f  the spi l lway. kS 

NEAWRED AT THE INTERSECTION OF THE 

NATURAL CHANNEL Y ITH THE LONGITUDINAI 

CENTER LINE OF THE IrAk. OH HAVIWC A 

SURFACE AREA AT THE HIGH YATEH LINE IN 

EXCESS OF TUEIiTY ACRES s h a l l  be 

constructed i n  t h i s  s t a t e  unless &he plans 

and s p e c i f i c a t i o n s  Cer-ike-,aaa have f i r s t  

been approved by the s t a t e  engineer i n  

accordance w i t h  regu la t ions  establ ished by 

the s t a t e  engineer governing such approval 

and f i l e d  i n  h i s  o f f i c e .  

~ C J L +et?,illcef's : , r ; ~ : c t ; u n  t ,  fluuse 
B i l l  141;. 13s sessldn. ;uai is. 
House B i l l  1416, provided f o r  dams 
w i t h  more than fifty acre-feet o f  
water and an embarkment o f  ten  o r  more 
f e e t  were unaer the engineer's 
j u r i s d i c t i o n .  Under fo raer  s ta tu tes  
the capaci ty  o f  the r e s e r v o i r  .ORm tne 
he igh t  o f  the dam were the deciding 
factors. This change e f f e c t i v e l y  
removed the 700 dams from the 
engineer 's j u r i s d i c t i o n .  Under the 
c o m i  t t e e ' s  proposal the deciding 
fac to rs  are one-hundred acre-feet o r  
more or any dam o f  ten f e e t  o r  more. 
Addi t i o n d l  language i s  added t o  
spec i f y  how tne he igh t  of a dam i s  
determined. 

Subsection (2) i s  n o t  amended. 
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( 3 )  I n  m k i n g  h i s  determinat ion ,  t he  

s t a t e  eng ineer  s h a l l  be guided by c r i t e r i a  

r e l a t e d  t o  t h e  hazara c l a s s i f i c a t i o n  o f  

t he  proposed dam and c o n s t r u c t i o n  c r i t e r i a  

wnich may be es tab l i shed  by r e y u l a t i o n  

pursuant  t o  t h i s  a r t i c l e .  The s t a t e  

eng ineer  s h d l l  i s sue  h i s  w r i t t e n  d e c i s i o n  

regard ing t h e  approval  o f  p lans  and 

s p e c i f i c a t i o n s  w i t h i n  one hundred e i g h t y  

days o f  submi t t a l  t o  him. The s t a t e  

eng ineer  s t ~ d l l  a c t  as consul t i n y  eng ineer  

d u r i n g  the  c o n s t r u c t i o n  thereof  and s h a l l  

have a u t h o r i t y  t o  r e q u i r e  t h e  m a t e r i a l  
I 

used and t h e  work of c o n s t r u c t i o n  t o  be 
I 

accomplished i n  accordance w i t h  

r e g u l a t i o n s  which the  s t a t e  engineer may 

e s t a b l i s h .  No work s h a l l  be deemed 

complete u n t i l  t h e  s t a t e  eng ineer  

f u r n i s h e s  t o  t h e  owners of such s t r u c t u r e s  

a w r i t t e n  statement of t h e  work o f  

c o n s t r u c t i o n  and t h e  f u l l  comple t ion  

thereof,  together  w i t h  h i s  acceptance o f  

t h e  same, which statement s h a l l  spec i fy  

t h e  dimensions o f  such dam and capac i t y  o f  

such rese rvo i r .  The s t a t e  engineer s h a l l  

Committee Proposal 

(3 )  I n  raakinl, h i s  de te rm ind t i on  Fsn  

APYKOVAL, t h e  s t d t e  engineer s h a l l  he 

gu ided by &~?4e~ ia -~e4a€ed -4e - -aRe - -~d2dcd  

€4aSS?*?€a4?@R--e*--ake--g~egesed--da~-d~d 


6eRs4ccu6lie~-e~?4ePia-wRifR--may--Bo LA,, 

SPILLMAY, AND CONSTKUCTIOll REtiULATIuluS 

es tab1 ished by-Pt?+ik&?e~pursudnt t o  t h i s  

a r t i c l e .  SUCH CRITERIA EiAY INCLUUt: LtS: 

STkINCtliT RtQUIKtfiENTS THAII THbSt DILTATEL, 

BY CONSIOERATIUN OF PRUtiABLE EiAX1tiII.i 

PRECIPITATIlili. The s t a t e  engineer s h a l l  

i s sue  h i s  w r i t t e n  d e c i s i o n  rega rd ins  t h e  

approva l  of  p lans  ana s p e c i f i c a t i o n s  

w i t h i n  one hundred e i g h t y  days o f  

submi t t d l  t u  him. The s t a t e  engineer sRa44 

as4- -as - -ae~su4* i~g - -e~y?~ee~--dt lc i~y--4be 

6e~s&cu6h?eR---Lhe~ee+---aRd s h a l l  have 

a u t h o r i t y  t o  r e q u i r e  the  m a t e r i a l  used and 

t h e  work of  c o n s t r u c t i o n  t o  be 

acconlpl i shed i n  accordance w i t h  

r e y u l a t i o n s  which t h e  s t a t e  engineer may 

e s t a b l i s h .  No work s h a l l  De deenied 

complete u n t i l  t he  s t a t e  eng ineer  

.. b 

( 3 )  I n  (3 )  under e x i s t i n s  law 
t h e  S ta te  Engineer i s  t o  be guided by 
t he  "hazard c l a s s i f i c a t i o n "  o f  t he  
proposed dam and c r i t e r i a  whicn may be 
e s t a b l i s h e d  by r e g u l a t i o n  pursuant t o  
A r t i c l e  87. The c o m ~ ~ ~ i t t e e  t oproposes 
r e q u i r e  t h a t  the eny ineer  i s  t o  be 
guided by "dam, s p i l l  way and 
c o n s t r u c t i o n  r e g u l a t i o n s  which rnay be 
es tab l  i shed pursuant t o  A r t l c l e  87." 
The S ta te  Engineer i s  author ized t o  
a l l o w  des ign standards t o  be l e s s  
s t r i n g e n t  than those t h a t  would be 
d i c t d t e d  by the  proodbl  e r,~aximuro 
p r e c i p i  t d t i o n  (see the d iscuss io l l  
thereof1 on page 2 o f  the commit tee's 
r e p o r t ) .  F i n a l l y  the  re ference t o  
hdviny the  S ta te  Engineer a c t  as 
c o n s u l t i n g  engineer i s  deleted. 
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I 

render  h i s  w r i t t e n  dec i s i on  reyd rd ing  

acceptance w i t h i n  s i x t y  days of 

n o t i f i c a t i o n  by t h e  owner t h a t  

c o n s t r u c t i o n  has been completed. 

(4)  No a l t e r a t i o n ,  mod i f i ca t i on ,  

r e p a i r ,  o r  enlargement o f  a r e s e r v o i r  o r  

6 	darn which w i l l  a f f e c t  t he  s a f e t y  of t he  

s t r u c t u r e  s h a l l  be made w i t h o u t  p r i o r  

w r i t t e n  n o t i c e  and approval  i n  accordance 

w i t h  t h i s  s e c t i o n  t o  t he  s t a t e  engineer. 

The s t a t e  eng ineer  s h a l l  n o t i f y  i n  w r i t i n g  

every  county and m u n i c i p a l i t y  downstream 

o f  t he  proposed r e s e r v o i r  o r  dam p r o j e c t  

which may be a f f ec ted  bv o r  have an 

i n t e r e s t  i n  the  p r o j e c t .  General 

maintenance and o r d i n a r y  r e p a i r s  n o t  

a f f e c t i n g  s a f e t y  s h a l l  be excluded from 

t h e  terms o f  t h i s  subsect ion  (4). 

37-87-106. Fees c o l l e c t e d  by t h e  

s t a t e  engineer.  ( 1 )  The owner o f  a 

Comn~it t e e  Proposal 

f u rn i shes  t o  t h e  owners of such s t r u c t u r e s  

d 	 w r i t t e n  statement o f  €Re--we~k--eC 

~ensi~bloL?e~--a~d--LRe---Cbl++---ewp+e€?e~ 

€ b e ~ e e C ~ - - € e g e € h e ~ - ~ i & h - h i ~  eFacceptance, 

€Re-sameT which statement s h a l l  spec i f y  

t h e  dimensions o f  such dam and cdpdc i t y  o t  

such r e s e r v o i r .  The s t a t e  engineer s h a l l  

r ende r  h i s  w r i t t e n  dec i s i on  :.eyardini; 

acceptance w i t h i n  s i x t y  days o f  UKITTEh 

n o t i f i c d t i o r ~  by t he  owner t h a t  

c o n s t r u c t i o n  has been completed. 

(4)  NO a1 t e r a t i o n ,  modi f ica t io r r ,  

r e p a i r ,  o r  enlargement of a r e s e r v o i r  or  

dam which w i l l  a f f e c t  t he  s a f e t y  of ~ ! I C  

s t r u c t u r e  s h a l l  be made w i t h o u t  p r i o r  

w r i t t e n  n o t i c e  and approval  i n  accordance 

w i t h  t h i s  s e c t i o n  t o  t he  s t a t e  engineer.  

The s t a t e  e n ~ i n e e r  s h a l l  n o t i f y  i n  w r i t i n j  

every  county  and m u n i c i p a l i t y  downstreal,; 

o f  t n e  proposed r e s e r v o i r  o r  ddm p r o j e c t  

which may be a f f ec ted  by o r  have an 

i n t e r e s t  i n  the  p r o j e c t .  Ceneral 

maintenance, a d  o r d i n a r y  r e p a i r s ,  O R  

EHERLENCY ACTIOlrS n o t  a F F e e L i ~ 9  IE;PAIRII~G 

s a f e t y  s h a l l  be excludeu from the terms o f  

t h i s  subsect ion  i 4 j .  

37-87-iO6. Cost o f  i nspec t i ons  and 

observat ion .  ( 1 )  The ew~ep---&----a 

Summary o f  Chdnges 

Subsect ion (4)  i s  e s s e n t i a l l y  t h e  
same as e x i s t i f l y  law b u t  language i s  
added t o  c l a r i f y  t h a t  eneryency 
d c t i o n s  n o t  i111l;airilig s a f e t y  do no t  
r e q u i r e  p r i o r  n o t i c e  t o  the  s t d t e  
engineer.  

37-87-106. I n  subsect ion  (1 )  t h e  
language i n  the  c u r r e n t  law may be 
unc lear .  That i s ,  by re fe renc ing  the  
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PREVIOUS INSPECTIONS, KEPORTS AND 

URAWIIIGS, SITE INSPECTION OF THL U.411, 

SPILLWAYS, OUTLET FACILITIES, SEEPAGE 

CUNTKOL, AND MEASUREMEIiT SYSTEh, AND 

PERhANtlJT MONUFIENT OR MONITORINL 

INSTALLATIOW. bASED UPON INSPECTION 

REPORTS AND OTHER INFORMATION AFFECTING 

THE SAFETY OF EACh UAPi, t he  s t a t e  engineer 

s h a l l  a ~ ~ u a 4 4 y  determine the  amount o f  

water  which i s  sa fe  t o  impound i n  the 

seue~a4-~ese~uei~s-wiLk?~-Bkis-sLaBev--a~d 

RESERVOIR. I t  i s  un lawfu l  f o r  t he  owners 

o f  any r e s e r v o i r  t o  s t o r e  i n  s a i d  

r e s e r v o i r  water  i n  excess o f  t he  amount so 

determined by the  s t a t e  engineer t o  be 

safe.  

37-87-108. Withdrawal o f  excess 

water. I n  t he  event o f  t he  owners o f  any-
such r e s e r v o i r  impounding water  t h e r e i n  t o  

a depth g rea te r  than t h a t  determined by 

t h e  s t a t e  eng ineer  t o  be safe, i t  i s  the 

37-87-108. Withdrawal of excess 

water. h- -%be-eue~B-e# I F  the  owners o f-
any such r e s e r v o i r  i a g e u ~ d i ~ y  IMPOUND 

water  t h e r e i n  t o  a depth g rea te r  than t h a t  

determined by the s t a t e  eng ineer  t o  be 

37-87-108. The major change 
suygested i n  s e c t i o n  108 would make i t  
c l e a r  t h a t  the s t a t e  engineer can 
recover  any c o s t  h i s  o f f i c e  i ncu rs  i n  
r e c t i f y i n g  a f a i l u r e  by the  owner t o  
comply w i t h  the  eng ineer 's  o rde r  t o  
withdraw water. Such costs  a r e  
recove rab le  by a s u i t  f o r  c i v i l  
damages. 

du ty  o f  t he  d i v i s i o n  engineer o f  t he  safe,  i t  i s  the d u t y  o f  t he  d i v i s i o n  

d i s t r i c t  wherein such r e s e r v o i r  i s  l oca ted  eng ineer  o f  the d i s t r i c t  wherein such 

t o  f o r t h w i t h  proceed t o  withdraw f r a n  s a i d  r e s e r v o i r  i s  l oca ted  t o  f o r t h w i t h  proceed 

r e s e r v o i r  so much o f  t he  water  as s h a l l  be t o  withdraw from s a i d  r e s e r v o i r  so much o f  

i n  excess o f  t he  amount so determined by the water as s h a l l  be i n  excess o f  t he  

t h e  s t a t e  engineer t o  be safe, and s h a l l  , amount so determined by the  s t a t e  engineer 

c lose  the i n l e t s  t o  t he  same t o  prevent  t o  be safe,  and THt DIVISION ENGINEER 



Current Law 

sa id  r e s e r v o i r  f r a n  being r e f i l l e d  t o  an 

amount beyond what sa id  s t a t e  engineer has 

designated as being safe. I n  the event o f  

the  owners o f  sa id reservoi r ,  o r  any other  

persons, i n t e r f e r i n g  w i t h  the d i v i s i o n  

engineer i n  the  discharge o f  sa id  duty, 

the  sa id  d i v i s i o n  engineer s h a l l  c a l l  t o  

h i s  a i d  such persons as he deems 

necessary, and employ such fo rce  as the 

circumstances demand t o  enable him t o  

comply w i t h  the requirements o f  t h i s  

section. 
W 
nJI 

37-87-109. Complaint t h a t  reservo i r  

i s  unsafe. Upon complaint being made t o  

t h e  s t a t e  engineer by one o r  more persons 

res id ing  o r  having proper ty  i n  such a 

Committee Proposal 

s h a l l  c lose the i n l e t s  t o  thesame t o  

prevent  sa id  reservoir from being r e f i  1 l e d  

t o  an amount beyond what sa id  s t a t e  

engineer has designated as being safe. 414 

*he---ever&--04 I F  the owners o f  sa id  

reservoi r ,  o r  any o ther  persons, 

i R & e W ~ yINTERFERE w i t h  the d i v i s i o n  

engineer i n  the  discharge o f  sa id  duty, 

t h e  s a i b  d i v i s i o n  enyineer s h a l l  c a l l  t o  

h i s  a i d  such persons as he deems necessary 

and employ such fo rce  as the circumstances 

denand t o  enable him t o  comply w i t h  the 

requirements o f  t h i s  section. ANY COSTS 

INCURRtU BY THE STATk ENGINEER I N  

RECTIFYING A FAILURE OF COMPLIANCE BY THE 

OUNER M Y  BE RECOVERED IN A SUIT FOR CIVIL 

U M S .  

Sumary o f  Changes 

37-87-109. Sect ion 37-87-109 i s  
n o t  amended. 
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l o c a t i o n  t h a t  t h e i r  homes o r  p rope r t y  

would be i n  danger o f  d e s t r u c t i o n  o r  

damage i n  the event  o f  a f l o o d  o c c u r r i n g  

on account o f  t he  break ing o f  t he  

embankment o f  any r e s e r v o i r  w i t h i n  t h e  

s ta te ,  t h a t  s a i d  r e s e r v o i r  i s  i n  an unsafe 

cond i t i on ,  o r  t h a t  i t  i s  be ing f i l l e d  w i t h  

water  t o  such an e x t e n t  as t o  render  i t  

unsafe, i t  i s  t h e  du ty  o f  t he  s t a t e  

eng ineer  t o  f o r t h w i t h  examine s a i d  

r e s e r v o i r  and determine the  amount o f  

water  i t  i s  safe  t o  impound there in .  If, 

upon such examination, t h e  s t a t e  engineer 

f i n d s  t h a t  sa id  r e s e r v o i r  i s  unsafe, o r  i s  

be ing f i l l e d  w i t h  water  t o  such an e x t e n t  

as  t o  render  i t  unsafe, i t  i s  h i s  du ty  t o  

imned ia te l y  cause s a i d  water t o  be drawn 

f rom s a i d  r e s e r v o i r  t o  such an e x t e n t  as 

w i l l ,  i n  h i s  judgment, render  t h e  same 

safe.  I f  water  i s  then f l o w i n y  i n t o  sa id  

r e s e r v o i r ,  he s h a l l  cause i t  t o  be 

d iscont inued.  

37-87-110. Engineer may use force. 

The s t a t e  eng ineer  i s  au tho r i zed  t o  use 

such f o r c e  as i s  necessary t o  perform the  

d u t i e s  r e q u i r e d  o f  him i n  s e c t i o n  

37-87-109, and t o  have and exe rc i se  a1 1 of 

37-87-110. Engineer may use force.  37-67-110. As prov ided above by 
t h e  chdnges i n  s e c t i o n  37-87-108, t he  

The s t a t e  eng ineer  i s  au tho r i zed  t o  use amendments proposed t o  t h i s  s e c t i o n  
a1 so a u t h o r i z e  the s t a t e  engineer t o  

such fo rce  as i s  necessary t o  per form the  recover  any expenses i ncu r red  d u r i n g  
enforcement ac t ions.  

d u t i e s  r e q u i r e d  o f  him i n  s e c t i o n  

37-87-109 and t o  have and exe rc i se  a l l  o f  
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the powers conferred upon the d i v i s i o n  

engineer by sec t ion  37-87-108. If, a f t e r  

any o f  such reservo i rs  have been examined 

by said s t a t e  enyineer, the owners 

thereof,  o r  any other  person, f i l l s  o r  

attempts t o  f i l l  them, o r  any o f  them, t o  

a p o i n t  i n  excess o f  the  amount the s t a t e  

engineer has determined t o  be safe, then 

it i s  the duty  o f  the d i v i s i o n  engineer o f  

the d i s t r i c t  wherein such reservo i r  i s  

located t o  proceed as d i r e c t e d  by sect ion 

37-67-108. 

37-87-111. Expense o f  examination. 

The person c a l l i n g  upon the s t a t e  engineer 

t o  perform the duty  requi red o f  him by 

sec t ion  37-87-109 s h a l l  pay him i n  advance 

the powers conferred upon the d i v i s i o n  

enyineer by sect ion 37-87-1611. If, a f t e r  

any of such reservo i rs  have been examined 

by said s t a t e  enyineer, the owners 

thereof,  o r  any o ther  person, f i l l s  o r  

attempts t o  f i l l  them, o r  any o f  them, t o  

a p o i n t  i n  excess o f  the amount the s t a t e  

engineer has determined t o  be safe, then 

i t  i s  the duty  o f  the d i v i s i o n  engineer o f  

the d i s t r i c t  wherein such reservo i r  i s  

located t o  proceed as d i r e c t e d  by sect ion 

37-87-108. ALL DIRECT, ACTUAL, AND 

NECESSARY EXPENSES INCURRED IN PERFORIJING 

ANY ACTION AUTHOKIZEU I Y  THIS SECTION 

SHALL BE RECOVERABLE BY THE STATE ENGINEER 

FROM THE OWNER OF THE AFFECTED RtSERVOIR 

AND IF  NOT REIMBURSED MAY BE COLLECTED BY 

ACTION BROUGHT t lY  THt STATE ENGINEER IN 

THE DISTRICT COURT OF THE COUNTY I N  WHICH 

THE RtSERVOIR, OR PART THEREOF, I S  

LOCATtU. 

37-87-111. Expense o f  examination. 

The person c a l l  i ng  upon the s t a t e  engineer 

t o  perform the duty requi red o f  him by 

sect ion 37-87-109, I F  THE REQUEST I S  

37-87-111. Sect ion 37-87-109 
( a b o k m t s  the s t a t e  engineer, 
upon complaint t h a t  a dam i s  unsafe, 
t o  inspect  sa id  reservoi r .  Current 
law a l lows the s t a t e  engineer t o  
recover the costs  o f  such inspect ion. 
The amendment adds a p rov is ion  t h a t  
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when requested o r  i nvo i ced  expenses, as 

prov ided i n  s e c t i o n  37-87-106, and mi 1 eage 

a t  t h e  r a t e  o f  t en  cents  per  m i l e  f o r  each 

m i l e  a c t u a l l y  and necessa r i l y  t r ave led  i n  

go ing t o  and from s a i d  r e s e r v o i r ,  and 

shou ld  t he  s t a t e  eng ineer  f i n d  upon 

examinat ion  t h a t  such r e s e r v o i r  i s  i n  an 

unsafe condi  t i on ,  t he  owners thereof s h a l l  

be l i a b l e  f o r  a l l  expenses i n c u r r e d  i n  

such examination. 

37-87-112. Appeal from d e c i s i o n  o f  

engineer.  I n  t he  event o f  e i t h e r  p a r t y  

be ing d i s s a t i s f i e d  w i t h  t he  dec i s i on  o f  

t he  s t a t e  engineer,  he may take an appeal 

t o  t he  d i s t r i c t  c o u r t  o f  the county 

wherein s a i d  r e s e r v o i r  i s  located, and 

s a i d  c o u r t  s h a l l  hear and determine the 

rnat ter  summarily a t  t h e  e a r l i e s t  

p r a c t i c a b l e  t ime w i t h o u t  w r i t t e n  p ledd ings 

o r  t he  a i d  o f  a j u r y ,  s u b j e c t  t o  the  r i g h t  

o f  e i t h e r  p a r t y  t o  take an appeal as i n  

o t h e r  c i v i l  cases; except t h a t  t h e  

judgment o f  t h e  s t a t e  engineer s h a l l  

c o n t r o l  u n t i l  f i n a l  de te rm ina t i on  o f  t h e  

cause. 

Commi t t e e  Proposal 

FRIVOLuUS OR EIADE 114 dAU FAITH, s h d l l  pdy 

him 4~--adua~ee--wke~--~eqkte&ed--e~ ANY 

i n v o i c e d  expenses, as prov ided i n  sec t i on  

37-87-106, and mi leage a t  the  r a t e  e#- he^ 

€eRCs--pe~--i8?4e PRiVhILIlrG FOR 5TI 

OFFICERS AND t M p ~ O Y t t 5  LWEk SLL;':~, 

24-9-104, C.R.S., f o r  each mi l e  d c t u d ~i J  

and necessa r i l y  t r a v e l e d  i n  yo ing t o  dnd 

f rom sa id  r e s e r v o i r .  and, shoulo t he  s t d t ?  

eng ineer  f i n d  upon examinat ion t h a t  sucn 

r e s e r v o i r  i s  i n  an unsdfe cond i t i on ,  the  

owners t h e r e o f  s h a l l  be l i a b l e  f o r  a l l  

expenses i n c u r r e d  i n  such examination. 

37-87-112. Review of a c t i o n  o f  s t d t e  

engineer.  Any a c t i o n  o f  t he  s t a t e  

eng ineer  under sec t i on  37-87-11U s h a l l  be 

s u b j e c t  t o  rev iew i n  a de novo proceeding 

com~nenced by compla in t  o f  t he  owner i n  the 

d i s t r i c t  c o u r t  i n  and f o r  t he  county where 

t h e  a f f e c t e d  s t r u c t u r e  i s  locdted. Uhen 

t h e  s t a t e  engineer has d i r e c t e d  t h a t  

c e r t d i n  measures s h a l l  be taken 

immediately f o r  t he  p r o t e c t i o n  o f  t h e  

publ  i c  sa fe ty ,  any such j u d i c i a l  

proceeding s h a l l  be acce le ra ted  on t h e  

c o u r t ' s  ca lendar  and determined 

immediately upon the conc lus ion  o f  such 

such cos ts  a r e  recoverab le  o n l y  i t  i t  
i s  determined t h a t  t h e  request  was 
f r i v o l o u s  o r  c m e  i n  bad f d i t n .  The 
amendment d l  so chanses the r a t e  per  
m i l e  which can be charged from ten 
cents  t o  t he  mi leage r a t e  p r e v a i l  i n y  
f o r  s t d t e  employees. 

37-oi-ALL. i t11s s e c t i o n  i s  
reped led ano WendCted by the  
commit tee's b i l l .  Under t he  
coinmi t t e e ' s  proposal ,  dny a c t i o n  o f  
t he  s t a t e  engineer i n  which he 
fo rceab l y  a c t s  t o  wi tndrdw water f r o i , ~  
a r e s e r v o i r  i s  sub jec t  t o  a de novo 
rev iew i n  t he  d i s t r i c t  c o u r t  i n  the  
county where the r e s e r v o i r  i s  located. 
If t h e  s t a t e  eny ineer  llas d i r e c t e a  
t h a t  measures must be taken 
in lmedidtely t o  p r o t e c t  publ i c  sa fe t y  
such proceedings d r e  t o  be acce lera ted 
on t h e  c o u r t ' s  cd lenddr  and detenained 
immediately.  The d c t i o n  and judgment 
of  t h e  s t d t e  engi  neer s h a l l  c o n t r o l  
u n t i l  f i n a l  d e t e r r ~ i i n a t i o ~ ~by the  
cou r t .  
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37-87-113. Breakage o f  r e s e r v o i r  -
damages. None o f  t he  p rov i s i ons  o f  

sec t i ons  37-87-105 t o  37-87-114 s h a l l  be 

construed as r e l i e v i n g  the owners o f  any 

such r e s e r v o i r  f ro in t he  payment o f  such 

damages as nay be caused by t h e  break ing 

o f  t he  embankments t he reo f ,  but ,  except as 

prov ided i n  s e c t i o n  37-87-104 ( Z j ,  i n  t h e  

event  o f  any such r e s e r v o i r  ove r f l ow iny ,  

o r  t he  embankments, dams, o r  o u t l e t s  

break ing o r  washing out,  t he  owners 

thereof  s h a l l  be l i a b l e  f o r  a l l  damage 

occasioned thereby. 

37-87-114. Pena l ty  - d i s p o s i t i o n  o f  

f i nes .  Any r e s e r v o i r  company f a i l i n g  o r  

re fus ing ,  a f t e r  t e n  days'  n o t i c e  i n  

w r i t i n g  has been yiven, t o  obey the 

d i r e c t i o n s  o f  the  s t a t e  eny ineer  as t o  t he  

c o n s t r u c t i o n  o r  f i l l i n g  o f  any r e s e r v o i r  

s h a l l  be s u b j e c t  t o  a f i n e  o f  no t  l e s s  

than two hundred d o l l a r s  f o r  each o f fense,  

and each day 's  cont inuance a f t e r  t ime of 

n o t i c e  has exp i red  s h a l l  be considered a 

C o m i  t t e e  Proposdl 

proceeding. The judgment and d c t i o n  o f  

t h e  s t a t e  eny ineer  s h a l l  c o n t r o l  u n t i l  

f i n a l  de tenn ina t i on  o f  t h e  cause. 

37-87-114. Pena l ty  - d i s p o s i t i o n  o f  

-fines .  ( 1) Any ~ese~ve ip -eempaayUwliER 

OR OPEHHTdH f a i l i n y  o r  re fus ing ,  a f t e r  &en 

d a y s i  n o t i c e  i n  w r i t i n g  has been given, t o  

obey the d i r e c t i o n s  o f  t he  s t a t e  engineer 

as t o  t he  c o n s t r u c t i o n  o r  + i U i a g  

UPEHATIUN of dny r e s e r v o i r  s h a l l  be 

s u b j e c t  t o  a f i n e  o f  n o t  l e s s  thanciwe 

FIVE hundred d o l l a r s  f o r  each o f fense,  and 

each day ' s  cont inuance a f t e r  t ime o f  

37-87-113. Sec t i on  37-67-113 i s  
n o t  mended. 

37-87-114. Th is  s e c t i o n  
incredses the  f i n e  f o r  f a i l u r e  t o  obey 
the  d i r e c t i o n s  o f  the  s t a t e  engineer 
fro111 b2UU t o  3530 f o r  edcli of fense. 

Subsect ion ( 2 )  se t s  f o r t h  
procedures d l  1  owi n  J tne  a t t o r n e y  

t o  proceed d y a i n s t  an owner 
f o r  r e fus ing ,  a f t e r  w r i t t e n  no t i ce ,  t o  
obey the  orders  o f  t he  s t a t e  enqineer.  
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separa te  of fense. Such f i n e s  s h a l l  be 

recovered by c i v i l  a c t i o n  i n  t he  name o f  

t h e  people, by t h e  d i s t r i c t  a t t o rney ,  upon 

the  compla in t  o f  t he  s t a t e  engineer, i n  

t h e  county where the  i n j u r y  canplained o f  

occurred. The proceeds of a l l  f i nes ,  

a f t e r  payment o f  cos t s  ana charyes o f  the  

proceedings, s h a l l  be pa id  i n t o  t he  county 

t r easu ry  f o r  t h e  use o f  t h e  general  fund 

o f  t he  county. 

Cotimi t t e e  Proposal  

n o t i c e  has exp i red  s h a l l  be considered a 

separate of fense. Such f i n e s  s h d l l  be 

recovered by c i v i l  a c t i o n  i n  t he  ndve o f  

t he  people by the  d i s t r i c t  a t t o rney ,  upon 

the  compla in t  o f  t ne  s t a t e  engineer,  i n  

t h e  DISTRICT COURT UF THE county where t h e  

i n j u r y  complained o f  occurred. The 

proceeds of  a l l  f i nes ,  a f t e r  payment of  

c o s t s  dnd charges o f  the  proceedings. 

s h a l l  be p a i d  i n t o  the  county t r edsu ry  f o r  

t h e  use o f  t he  general  fund o f  t he  county. 

( 2 )  UPON THE COMPLAINT OF THE STATE 

ENCINktH, THE ATTORNEY 6ENEKAL I S  

AUTHORIZED TO COMMENCE PROCEEUINLS AbAINST 

ANY RESEKVOIR WIlEk FOR RrFUSIltlr, AFTtR 

NOTICE IN  WRITING HAS BEE14 GIVEN, TO OBEY 

THE DIRECTIONS OF THE STATE ENCINEtH AS TO 

THE CONSTRUCTIOll OR lrPERATION OF ANY 

RESERVOIR TO SECURE COIlPLIANCE MITH ANY 

SUCH DIRECTION 111 THE DISTRICT COURT 

UHEREIH ANY PORTION OF SUCH RESERVOIR I S  

LOCATtU PURSUANT TO THt COLORADO RULES OF 

CIVIL PROCEDURE; EXCEPT THAT, I F  I T  

APPURS TO THE COURT THAT THt PUbLIC 

SAFtTY I S  IN  JEOPARDY AS THE RESULT OF A 

FAILURE TO OBEY THE DIRtCTIOllS OF TrlE 

Sumnary o f  Changes 



g 

Current Law C m i  t t e e  Proposal 

STATE ENGINEER, IT  SHALL EXPEDITE THE 

PROCEEDINGS SO THAT DETEKMINATIONS MAY BE 

MADE WITH RESPECT TO THE DIRECTIONS OF THE 

STATE ENGINEER COMkEidCIIiG NOT LATER THAN 

TWENTY DAYS FROM THE SERVICE OF THE 

COMPLAINT ON THE OWNEH OR OPERATOR OF A 

RESERVOIR. 

37-87-114.5. A p p l i c a b i l i t y  o f  

p r o v i s i o n s  - exemptions. The p rov is ions  

o f  sect ions 37-87-105 t o  37-87-114 s h a l l  

apply on ly  t o  dams which a r e  designed, 

constructed, operated, and maintained f o r  

the  purpose o f  s t o r i n g  water. These 

prov is ions s h a l l  n o t  apply t o  an 

obs t ruc t ion  i n  a canal used t o  r a i s e  o r  

lower water therein, a levee, a r a i l r o a d  

f i l l  o r  s t ructure,  a road o r  highway f i l l  

o r  s t ruc tu re ,  o r  a m i l l  t a i l i n g s  

impoundment s t r u c t u r e  permi t ted under 

a r t i c l e  32 o r  33 o f  t i t l e  34, C.R.S. 

Sumnary o f  Changes 

37-87-114.5. Sect ion 114.5 i s  
new. I t makes i t  c l e a r  t h a t  the s t a t e  
eny i n e e r ' s  j u r i s d i c t i o n  under sect ions 
37-87-105 t o  37-87-114 apply on ly  t o  
dams which a re  intended to s t o r e  
water. Rai l road f i l l s ,  roads and 
hiyhways, levees, and m i l l  t a i l i n g s  
ponds a re  no t  under the engineer 's 
j u r i s d i c t i o n .  

37-87-115 through 37-87-123. 
NOTE t h a t  these sect ions a re  n o t  
amended and a re  the re fo re  not 
reproduced herein. 



Current  Law Co~luilit t e e  Proposal Sum~~dryo f  Changes 

37-87-124. Not ice  o f  i n t e n t  t o  

c o n s t r u c t  impoundment s t ruc tu re .  Ally 

person p o p o s i n y  t o  c o n s t r u c t  a  r e s e r v o i r  

f o r  t he  purpose o f  s t o r i n g  water, o the r  

than a r e s e r v o i r  s p e c i f i e d  i n  sec t i on  

37-d7-105 (1) o r  a  l i v e s t o c k  water tdnk d s  

descr ibed i n  sec t i on  35-49-103, C.R.S., 

s n a l l  submit n o t i c e  thereof t v  the s t a t e  

engineer p r i o r  t o  the beg inn ing o f  any 

cons t ruc t i on .  Such n o t i c e  s h a l l  i nc lude  

the l o c a t i o n  o f  such proposed r e s e r v o i r  

w i t h  re ference t o  sect ion,  township, and 

range and the dimensions o f  the r e s e r v o i r ,  

the dam, and the sp i l lway .  I f  any 

r e s e r v o i r  i s  const ruc ted w i thou t  the 

n o t i c e  requ i red  by t h i s  sect ion, tne s t a t e  

engineer may p r o h i b i t  the s torage o f  water 

i n  such r e s e r v o i r  o r  d i r e c t  t he  withdrawal 

o f  water front such rese rvo i r .  

37-87-124. Th is  sec t i on  i s  new. 
I t  requ i res  t n a t  anyone who praposes 
t o  cons t ruc t  a r e s e r v o i r  o f  any s i z e  
f o r  the purpose o f  s t o r i n g  water  t o  
n o t i f y  the s t a t e  engineer p r i o r  t o  
b e g i n r ~ i nj const ruc t ion.  



--  - - 

-- 

BILL 40 

A BILL FOR AN ACT 

CONCERNING THE RESTRICTION OF FACILITIES WITHIN RESERVOIRS. 

B i l l  Summary 

(Note: This summary .A+l i e s  t o  -- - introduceda - t h i s  b i l l  as 
and does not  necessar i l  r e f  e c t  any amendments which may be 
subsequentlFLry 

Makes i t  unlawful f o r  any person, i nc lud ing  any s t a t e  o r  
federal  agency, quasi-municipal corporat ion,  o r  po l it i c a l  
subdiv is ion,  t o  const ruc t  any permanent recreat iona l  o r  other 
f a c i l i t y  w i t h i n  a  rese rvo i r  below the  h igh water l e v e l  o f  the 
rese rvo i r  unless such f a c i l i t y  would n o t  be damaged by water 
o r  i s  necessary t o  the  operat ion o f  the  reservo i r .  Exempts 
e x i s t i n g  f a c i l i t i e s .  

D i rec ts  the  s t a t e  engineer t o  order the removal o f  any 
f a c i l i t y  i n  v i o l a t i o n  o f  such prov is ion.  

Be i t  enacted & -the General Assembly o f  the  Sta te  o f  Colorado: ----
SECTION 1. A r t i c l e  87 o f  t i t l e  37, Colorado Revised 

Statutes, as amended, i s  amended BY THE ADDITION OF A NEW 

SECTION t o  read: 

37-87-124. R e s t r i c t i o n  o f  f a c i l i t i e s  w i t h i n  reservo i rs .  

(1) The general assembly hereby declares t h a t  the  prevent ion 

o f  seasonal f l ood ing  which causes des t ruc t ion  o f  p roper ty  and 

crops, loss  o f  1  ivestock,  and r i s k  o r  loss o f  human 1  i f e  i s  



mani fes t ly  o f  greater concern and bene f i t  t o  t h i s  s ta te  than 

the a v a i l a b i l i t y  o f  recreat iona l  f a c i l i t i e s  and other 

f a c i l i t i e s ,  not f unc t i ona l l y  r e l a ted  t o  the operation o f  the 

reservo i r ,  constructed below the high water leve l  o f  a 

reservo i r .  

(2) I n  order t o  achieve the purposes o f  subsection (1) 

o f  t h i s  section, i t  i s  unlawful f o r  any person, inc lud ing  any 

s ta te  o r  federal agency, quasi-municipal corporation, o r  

p o l i t i c a l  subdivision, t o  construct  any permanent recreat ional  

o r  other f a c i l i t y  w i t h i n  a reservo i r  below the high water 

leve l  o f  the reservo i r  unless such f a c i l i t y  would not  be 

damaged by high water o r  i s  necessary t o  the operation o f  the 

reservo i r .  This subsection (2) sha l l  not  apply t o  f a c i l i t i e s  

completed before March 1, 1984, but  sha l l  apply t o  any 

enlargement o r  remodeling o f  such f a c i l i t i e s .  

(3) The s ta te  engineer sha l l  order the removal of any 

f a c i l i t i e s  constructed, enlarged, o r  remodeled i n  v i o l a t i o n  o f  

t h i s  section. Such order may be appealed by the a f fec ted 

person o r  enforced by the s ta te  engineer pursuant t o  a r t i c l e  4 

o f  t i t l e  24, C.R.S. 

SECTION 2. Safety clause. The general assembly hereby . 

f inds,  determines, and declares t h a t  t h i s  ac t  i s  necessary 

f o r  the immediate preservat ion o f  the pub l i c  peace, heal th,  

and safety. 



-- - ---- 

BILL 41 

A BILL FOR AN ACT 

1 CONCERNING LIABILITY OF THE FEDERAL GOVERNMENT FOR DAMAGE 

2 CAUSED BY WATER ESCAPING FROM FEDERALLY-OWNED RESERVOIRS. 

B i l l  Summary 

(Note: -This summar.+ ,+?EL
a l i e s  -t o  -t h i s  -b i  11 as introduced 
and does not  necessar y r e f  e c t  any amendments wKch 
s u 6 s G n n  adopted. ) 

Specif ies t h a t  the word "owner" includes the federal 
government f o r  purposes o f  the s ta tu to ry  sect ion which makes 
reservo i r  owners l i a b l e  f o r  damages a r i s i n g  from leakage, 
overflow, o r  breaking o f  the embankments. 

Be i t  enacted 4 the General Assembly o f  the State o f  Colorado: 

SECTION 1. 37-87-104 (3), Colorado Revised Statutes, as 

amended, i s  amended t o  read: 

37-87-104. L i a b i l i t y  o f  owners f o r  damage. (3) As used 

i n  t h i s  section, the word "owneri' does no t  inc lude publ i c  

e n t i t i e s  o r  publ i c  employees as defined i n  the "Colorado 

Governmental Innnunity Act", a r t i c l e  10 o f  t i t l e  24, C. R. S. THE 

WORD "OWNER" DOES INCLUDE THE FEDERAL GOVERNMENT AND ANY 



1 

2 

3 

4 

5 

AGENCY OR INSTRUMENTALITY THEREOF. 

SECTION 2. Safety clause. The general assembly hereby 

finds, determines, and declares that  th is  act i s  necessary 

for  the immediate preservation of the pub1 i c  peace, health, 

and safety. 



-- 

-- 

Approximate
7

Elapsed Times 

7:30 - 8:15 a.m. 

APPENDIX A 

TOUR ITINERARY 

Monday, August 15 


-- Capi to1  t o  S tan l  ey Reservoi r  

Route: 1-25 t o  Boulder 
~ u r n D K  T u r n ~ i  t oBoulder ke 
s h e r i d a n - ~ lvd; Sheridan ~lvd t o  
88 th  Ave; 88 th  Ave. west t o  
Kip1 i n g  Blvd. arid S tan ley  

-- S t a n l c  Reservoi r  (Stop a t  the  
r e s e r v o i rS 
-- Stan l  ey Reservoi r  t o  Boulder 

Reservo i r  

Route: K i p l i n y  Blvd. e a s t  t o  
Wadsworth Blvd; Wadsworth Blvd. 
n o r t h  t o  Boulder Turnpike; Boulder 
Turnpi  ke t o  the  Boulder/Longmont 
d iagonal  (Col o 119) ; Boulder 
d iagonal  t o  Reservoi r  Road. 

-- Boulder Reservoi r  t o  L e f t  Hand 
Val l e y  Reservoir .  (Stop a t  L e f t  
Hand Val 1  ey) 

Route: Boulder Reservoi r  Road 
( ~ o u n ~ ~ a d ) .North and west 
from ~ b u l  keservoi r.ae r  

-- L e f t  Hand Val l e y  Reservoi r  t o  
s i t e  o f  Gere Canyon Dam. 

Route: County Road west t o  
Cola. 36; Colo 36 n o r t h  t o  dam 
s i  te. En r o u t e  view several s tock  
ponds and o the r  small r e s e r v o i r s  

-- Gere Dam s i  t e  t o  C o f f i n  Top Dam 
s i  te. 



10:15-10:25 a.m. 

10:25-11:OO a.m. 

11:15-11:45 a.m. 

11:?5-12:30 p.m. 

12:30 - 2:00 p.m. 

Route: Colo 36 t o  Lyons; west 
on Col 7 t o  dam s i t e  
(approxi rnate ly  1 m i  1 e). 

-- C o f f i n  Top s i t e  t o  McCall 
Reservo i r  (Longmont). 

Route: Colo 7 eas t  t o  Lyons 
and -66; Colo. 66 eas t  t o  
s i t e .  (D r i ve  around r e s e r v o i r )  

-- McCall Reservo i r  t o  Handy 
(We1 ch) Reservoi r  

Route: East t o  U.S. 287 -
then n o r t h  - to  one-hal f  m i l e  from 
Berthoud. Turn n o r t h  on county 
roads t o  Handy (Welch). (Stop a t  
t he  r e s e r v o i r )  

-- Welch t o  Foss i l  Creek Reservoi r  

Route: North then eas t  on 
county roads t o  Campion; Campion 
eas t  t o  1-25 ( e x i t  255) ;  1-25 
n o r t h  t o  e x i t  262 and Foss i l  
Creek. 

-- F o s s i l  Creek t o  Loveland v i a  
Horseshoe and Boyd Rcservoirs. 
(Lunch) . 

Route: L!est on County Roads 
t o  U.S. 34; west t o  the  Dude 
Cor ra l  Restaurar~ t  and Lake 
Love1 and. 

-- Lunch -- Bureau o f  Reclamation 
s l i d e  show on Lawn Lake; C i t y  o f  
Loveland rev iew - Lake Loveland 



-- 

Approximate 
Elapsed Times 

E:OO - 8:05 a.m. 

-- Love1 and Reservoi r  t o  F l a t i r o n s  
Reservoi r  and Bureau o f  
Reclamation Sys tern Control  
Center. (Stop) Tour o f  Power 
P l a n t  and Contro l  Center. 

--Route: South on County Road 
t o  U.S. 34; west on U.S. 34 about 
3 m i l e s  t o  C;asonville Road; south 
on Masonv i l le  Road t o  F l a t i r o n s  
Road. F l a t i r o n s  Road west t o  
Reservoi r  and Contro l  Center. 

-- F l a t i r o n s  Reservoi r  t o  Granby 

Route: Reverse o f  e n t r y  t o  
F l a t i r o n s  t o  U.S. 34; U.S. 34 t o  
Granby v i a  Rocky Mt. Nat ional  
Park. En r o u t e  view Olympus Dam 
(Lake Estes) ; Cascade Dam 
f a i l u r e  (Debr is  Fan) and Lawn 
Lake f a i l u r e  (deb r i s  fan). 

Tuesday, August 16 

-- ran by t o  Windy Gap Ddm and 
Pump Stat ion.  

Route: West on U.S. Hw3. 40 
t o  Windy Gap. 

-- Windy Gap t o  Wi l l iams Fork Dam. 

Route: West on U.S. 40 t o  
~ a r s h r s o u t h  on M i l  1  iarns Fork 
Road; l e f t  on paved road; bear 
l e f t  and c ross  Colorado R i ~ e r ,  
t u r n  r i g h t  on s ing le - lane road t o  
W i l l  iams Fork Dam headquarters. 
(Stop a t  dam). 

- - W i l l i a m s  Fork Dam t o  AMAX'S 
Henderson Mine Tai1ings Ponds. 
( m i l l ) .  



-- 

3:20 - 4:25 p.m. , 

Route: South on gravel  road 
t o  T a i l i n g s  Ponds and M i l l  s i t e .  
Tour o f  area and m i l l .  

-- AMAX m i l l  t o  D i l l o n  

Route: South and west o f  
m i l l  s i t e  over  UTE Pass t o  
Colorado 9; south on Colo. 9 t o  
D i l l o n ;  a t  D i l l o n  t u r n  eas t  on 
U.S. 6 t o  D i l l o n  Dam Headquarters. 

-- Tour o f  D i l  l o n  Dam. 

-- Lunch a t  the  Best Western 
Motel  , F r i  sco. 

-- D i  11 on t o  Montgomery Reservoi r  

Route: 1-70 west t o  Colo 9 
then n o r t h  up the  Blue R ive r  t o  
Montgomery Reservo i r  (sou th  s ide  
o f  Hoosier  Pass). En rou te  view 
Goose Pasture Tarn. 

-- Montgomery Reservo i r  t o  Antero 
Reservo i r  - Stop 

Route: Colo. 9 south t o  
J u n c t i o n  w i t h  U.S. 24; west 
( r i g h t )  on U.S. 24 t o  Antero 
Reservo i r  Road. 

-- Antero Reservoi r  t o  Spi nney 
Mountain Dam. Stop a t  dam. 

Route: Return t o  U.S. 24; 
e a s t  on U.S. 24 t o  Gravel Road; 
t u r n  r i g h t ;  a t  j u n c t i o n  bear l e f t ;  
a t n e x t  j u n c t i o n  t u r n  r i g h t  t o  
j u n c t i o n  w i t h  access road t o  dam. 

-- Spinney Mountain Dam t o  West 
Creek Lake. Stop a t  dam ( F a i l u r e )  



-- Route: Return to  U.S. 24 east  
on U,S. 24 t o  hoodland Park; nor th  
( l e f t )  on Colo. 67 t o  West Creek 
Lake, 

4:40 	 - 6:15 p,m, -- West Creek Lake t o  S t a t e  
Capi to1 

Route: Colo 67 nor th  t o  Pine 
3 u n c t f o n ; n o r t h  and east  on U.S. 
285 t o  Denver 



APPENDIX B 


Tour Par t i c ipan ts  


Committee and S t a f f  

Sen. Bishop 
Rep. Young1 und 
Sen. Sandova1 
Sen. Soash 

Rep. Bryan 

Rep. Dambman 

Rep. Davoren 

Rep. Dyer 

(no t  overn igh t )  

Rep. Entz 

Rep. Lucero 

Rep. Underwood 

Wal l y  P u l l  iam ( s t a f f )  

L a r r y  Thompson ( s t a f f )  


Other L e g i s l a t o r s  


Rep. Brown 


Other S ta te  O f f i c i a l s  


J e r i s  Danielson 

Alan Pearson 


In te res ted  Persons 


John Munn 

Dick MacRavey (CWC) 

Karen Reinertson (C.C.) 

Dodie Gale Sp. D i s t )  

Diane Rees 
 1 


Resource Peopl e 


A l b e r t  Sack and Ron Ho l ley  

Farmers Reservoir and I r r i g a t i o n  Co. 


Je r ry  T r o t t e r ,  Bob Brand & James Cinea 

S t .  Vra in and L e f t  Hand Water 

Conservancy D i s t r i c t  


La r ry  Simpson and Grey L o f f e t t  

Northern Colorado Water Conservancy 

D i s t r i c t  


Donald Mu1 1 igan, Supt. Water 

Regulat ion and Treatment 

Colorado Springs Dept. o f  U t i l  it i e s  


Bob Ber l  i n g  

Bureau o f  Reclamantion 

South P l a t t e  R iver  P ro jec ts  


B i l l  To l l e ,  Deputy Manager 

John D i cke l  , Engineer, 
Denver Water Department 

2nd day) (AMAX) 
Ed Pokorney (DWB) 
Karen Knutson (LWV) 
Mary Anne I v e y  (C. Contractors) 
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k L b b k H l  NO NG NO NO NB 
ALASKA YES NO NO N i l  YE5 C 
RR12GHh K S  YES YES YES YES 
AitKFi:iSAS YES YES YES YES YES 
C A L I F O R h l A  YES YES YES YES YES 
COLLi r lDO YES YES NO YES YE5 
COf4hECTICUT YES NO c YES hO YES 
LEi t ' iYL iE NO NO NO hO NO 
.CLOh!DA ti0 C Fib C Ni) C #O C Iio C 
GECFtiiiA YES C YES C YES C YES C YES 
ilitiilil I NO NO NO NO NO 
iDAh3 YES YES YES YES YES 
i ' i L i ! t [ l IS  YES YES YES C YES C YES 
IliirlkhA YES NO NO YES YES 
IONA YES NO YES C YES C YES 
/ANSdS YES C YES C k0 MI YES 
dE:iiUCKY YES YES YES V i S  YES 
L O r J i S i k h A  YES YES YES YES YES 
M I N E  NO C NO N e  C NO C NO 
R M Y L ~ N D  YES YES NO C YES YES 
HASSRC~IUSETTS YES YES YES YES YES 
M I C H I E N i  YES YES kO tiD 140 
EIHHESCITA YES YES YES iiS YES 
h l S S I S S I P ? I  YES C NO C t'is C YES C YES 
i i I S S 5 t i R I  YES YES VES YES YES 
rtOltTP.!ifi NO NO NO N 0 NO 
N E b F W A  YES YES YES C i E S  YE5 
NEVADA YES NO YES NO YES 
HEN HkKPSHlhE  YES YES NO YES YES 
KEY JERSEY YES YES YES YES YES 
NEW n E r  ICO YES YES YES YES YES 
MEK 'YO9K YES NO NO YES YES 
NORTH CAHOLINA YES YES YES YES YES 
NDRTA DAKOTA YES YES YES YES YES 
OHIO YES YES YES C YES YES 
0C;LAHfjflA YES N i l  NO N4 YES 
OREECH YES YES NO C YES YES 
PENjSYLVAY l  A YES YES YES C YES YES 
RHODE ISLAND YES YES YES YES YES 
SOUTH CAROLIHA YES YES YES YES YES 
SE3TH DAKOTA NO NO NO YES YES 
TENNESSiE YES YES YES YES YES 
TEXAS YES YES YES YES YES 
UTAH YES YES YES YES YES 
VEREOWT YES YES C YES YES C YES 
V I R G I N I A  YES NO C YES C VE3 C YES 
Wk%!H5TON YES YES C NO C CO C YES C 
NEST ViRLINIA YES YCS Nd ':'F S YES 
W!SCGNilN YES YFS C NO C YES C YES 
U Y M i t G  YES YES NO C YES YES 

-53-

k D  
YES 
YES 
YES 
YES 
YES 
NO C 
NO 
PENDING 
YES 
140 
YES 
YES 
NO 
YES 
EO 

YES 
YES 
YES C 
YES 
PENDING 
NO 
YES 
YES 
YES C 
KO 
Y i S  
YES 
YES 
PENDING 
YES C 
NO 
YES 
NO 
YES 
YES 
YES 
YES 
N J  C 
YES 
YES 
YFS 
YES 
YES 
KO C 
YES 
YES C 
YES 
\ ES 
YES 

N i l  
YES 
YES 
Y;; 
YES 
YES 
NO 
NB 
tiD 
NO 
W3 
Y i S  C 
YES 
NO 
YES C 
NrJ 
)to 

FIO 
N l i  
$0 C 
h6 
YES 
NO 
Ni? 
PO 
k! 
KO 
NO 
NO 
k O  
YES 
h'D 
N 3 

NO 

YES 
YES 
NO 
YES 
YES 
NO 
hlil 
YES 
NO 
NO 
pis C 
tiJ 
NO -c 
YES 
YES 
YES 

hO 
NO 
HE C 
hD 
I E S  i 
NO 
NO C 
w: 
NO 
YES 
hG. 
YES 
K 2 
AS 
Ni 

YES C 
KO 

AG . 

h; 
h J  r 
YE5 
hJ 
YES C 
NO i 
YES 
hT! 
YES i: 
Ll 

YES 
YES 
NG 

YE s 
YLS C 
YO 
\ F S  
I,'; 
N i l  
YE5 
NO 

\ES  
N3 
N'ic 
hO 

NO 

)t9 C 
\ E S  
YE5 L' 
YES 
YES 
YES C 



, .* x i -  

LEGISLATIVE WUWCIL 

COMMITTEE ON THE PERSONNEL SYSTEM 

kkmbers of the C m ~ i t t e e  

Rep. James Robb, 
Chai man 

Sen. C l  a i r e  Tray1 or, 
Vice Chai marl 

Sen. Jaws Brandon 
Sen. keyis G ro f f  
Sen. Barbara Holm@ 
Sen. Ray Powers 

Rep. Richard Castro* 
Rep. Georye Chavez 
Rep. Bob Martinez 
Rep. Scott Eclnnis 
Rep. Peter Minahan 
Kep. Betty k a l e  
Rep. Ar ie Taylor 
Rep. Mary Anne Tebedo 

Council S t a f f  

David Hi t e  Jim H i l l  
Pr incipal  Analyst Research Associate 

Doug b c k  
Senior Research Assistant 

Legi s l d t i  ve 
Draf t ing S t a f f  

Pat Boyle ~ o h n '  Berry 
Senlor S ta f f  Attorney S t a f f  Attorney 

* Representative Richard Castro resigned i n  October, 1983 and was 
replaced by Representative tieorye Chaver . 



SUPIbMRY OF COMMITTEE F I  NDINGS AND RECObMENDAT IONS 

This committee was created by Senate J o i n t  Resolution No. 19 f o r  
the purpose o f  studyiny the s ta te ' s  personnel system, w i t h  a spec i f i c  
focus on the fo l lowiny:  

I/

a) 	 the cons t i tu t iona l  and s ta tu to ry  ro les  o f  the State Personnel 

Board and the Department o f  Personnel; 

b) 	 compensation, inc ludiny,  but  not  l i m i t e d  to, salary and f r i nge  
benef i ts  and c l ass i f i ca t i on ;  and 

c )  	 the conduct of, and techniques involved in, the development o f  
the s ta te ' s  annual salary survey. 

A1 thouyh the pe rson~e l,system has been examined on a near ly  
anriual basis by committees o f  the l e y i s l a t u r e  and special ad hoc task 
forces establ ished by the governor, and an uncommonly large nunlbcr of 
recomnendations have resu l  ted from these studies (and have o f ten  been 
in~plemented by the l e g i  s i a tu re  o r  administrators o f  the systaa) , the 
1983 i n te r im  c m n i t t e e  concluded t h a t  problems s t i l l  e x i s t  w i t h i n  the 
s ta te ' s  personnel system. 

Much o f  the c r i  tic is^^^ o f  the'personnel systan i s  the r e s u l t  o f  an 
i n a b i l i t y  by the s t a t e  Department o f  Personnel and the State Personnel 
Board t o  . provide the kinds o f  services t ha t  are needed and used by 
administrators and employees. Both improvements i n  s ta tu to ry  1aw and 
changes i n  the provis ions o f  the cons t i t u t i on  need t o  be made t o  make 
the personnel system more responsive t o  the needs of management. 

As a r e s u l t  o f  i t s  study, the committee recommends removal o f  
near ly a1 1 o f  the lanyuage present ly found i n  the cons t i t u t i on  
inc lud iny the r u l e  o f  three, the creat ion o f  the State Personnel Board 
and the Department o f  Personnel, the l i s t  o f  pos i t ions exempt from the  
personnel system, and the residency requi  ren~ent f o r  a1 1 appointees t o  
the system. 

The c m i  t t e e  considered only those modi f ica t ions t o  the s ta tu tes 
which would no t  c o n f l i c t  w i t h  the present language o f  the 
cons t i tu t ion .  Statutory chanyes address the fbl,Jowi ng areas: 1) a 
s h i f t  of r espons ib i l i t i e s  from the State Personnel Board t o  the 
personnel d i rec tor ,  as a means of c l a r i f y i n g  the ro l es  o f  the two 
e n t i  t i e s  (pages 66-68) ; 2) modi f ica t ions t o  the compensation and 
c l  s s i f i c a t i o n  system (pages 68-71); and 3) a rev is ion  o f  the employee 
ap[eal s procbss (pages 71-74). 



A Shor t  H i s t o r y  o f  L e g i s l a t i v e  

Concern w i t h  t he  Personnel System 


The bench marks i n  t he  h i s t o r y  o f  Colorado 's  personnel system a r e  
v o t e r  adop t ion  o f  a c o n s t i t u t i o n a l  amendment e s t a b l i s h i n y  a c i v i l  
s e r v i c e  system (1918), t he  approval  o f  a  ve te rans '  p re fe rence  
p r o v i s i o n  ( l 9 4 4 ) ,  and the  up-dat ing of t he  system i n  recoyn i  t i o n  o f  
t h e  need f o r  a more f l e x i b l e  a d m i n i s t r a t i o n  w h i l e  a t  t h e  same t ime  
r e t a i n i n g  t h e  safeguards t h a t  were necessary t o  p reven t  t h e  s p o i l s  
system and p r o t e c t  e s s e n t i a l  employee r i g h t s  (1970). 

The 1970 c o n s t i t u t i o n a l  amendment was p a r t  o f  a  concer tea e f f o r t  
t o  modernize t h e  execu t i ve  branch o f  s t a t e  government. S t a t e  
yovernment grew cons ide rab l y  d u r i n y  t he  1950's and e a r l y  1960's b u t  
w i t h o u t  an accompanying change i n  t h e  s t r u c t u r e  and a d m i n i s t r a t i v e  
p r a c t i c e s  o f  t he  execu t i ve  branch t h a t  were necessary t o  deal  w i t h  the  
pressures o f  yrowth. A s i g n i f i c a n t  s t ep  was f i n a l l y  taken i n  1966 
w i t h  t h e  adopt ion  o f  a c o n s t i t u t i o n a l  arnendn~ent t o  r e a l i g n  t he  
execu t i ve  branch i n t o  no more than twenty  depar t~nents .  The amendment 
was meant t o  a t t a i n  severa l  o b j e c t i v e s ;  p r imary  among them were a 
reasonable span o f  c o n t r o l  f o r  the  yovernor and p l a c i n g  execu t i ve  
branch a u t h o r i t y  under t h e  c o n t r o l  o f  t he  yovernor r a t h e r  than i n  t h e  
hands of e l e c t e d  a d m i n i s t r a t i v e  o f f i c i a l s .  

One o f  t he  bas i c  o r y a n i z a t i o n a l  p r i n c i p l e s  n o t  reso lved  i n  1966 
was r e c o y n i t i o n  o f  a  governor ' s  cab ine t .  Th is  issue, a long w i t h  t h e  
modern iza t ion  o f  t he  s t a t e  personnel system was addressed, however, i n  
1970 w i t h  t he  adopt ion  o f  two separate c o n s t i t u t i o n a l  amendments. One 
amendment exernptcd department heads from t h e  personnel system and t h e  
second yave c o n s t i t u t i o n a l  r e c o g n i t i o n  t o  a  personnel department and a  
personnel board. The second amendment a1 so d e t a i  1  ed many component 
p r o v i s i o n s  o f  a new s t a t e  personnel system. 

Since 1970, t h e r e  have been numerous s tud ies  ( i n  excess o f  a 
dozen) o f  t he  personnel system conducted by l e y i s l a t i v e  conimi t t ees ,  
s t a f f  ayencies o f  t he  Lenera l  Assembly, p u b l i c  i n t e r e s t  o r yan i za t i ons ,  
and the  execu t i ve  branch. These s tud ies  c o n t a i n  l a r g e  numbers o f  
recornrnendations, many of  which have been imp1 emented through 
l e g i s l a t i v e  o r  a d m i n i s t r a t i v e  processes. I n  a d d i t i o n ,  c o n s t i t u t i o n a l  
amendments d e a l i n g  w i t h  the  personnel systerr~ have been debated by t he  
General Assembly. The parade o f  s t ud ies  o f  t he  s t a t e  personnel system 
con t inued  d u r i n g  1983. 

1983 Study A c t i v i t i e s  

Three s tud ies  o f  t he  s t a t e  personnel system were conducted i n  
1983; two by ad hoc groups es tab l i shed  by t he  governor and a  t h i r d ,  an 
i n t e r i m  l e g i s l a t i v e  committee s tudy i n i t i a t e d  by t h e  General Assembly. 



Higher Educat ion Task Force Report 

I n  February, 1983, Governor L a m  appointed a h i yhe r  educat ion 
task fo rce  t o  examine the  problem o f  " the dual personnel system (e.y., 
c l a s s i f i e d  and non -c lass i f i ed )  i n  the  i n s t i t u t i o n s  o f  h igher  
educat ion" i n  Colorado, and " t o  develop some s o l u t i o n s  t h a t  meet t he  
niany concerns o f  a l l  those 7n the  h i yhe r  educat ion community." 

Dr. Robert Dickeson, task fo rce  chairman and pres ident  o f  t h e  
U n i v e r s i t y  o f  Northern Colorado, repor ted  t o  the  l e y i s l a t i v e  i n t e r i m  
committee t h a t  t h e  group concluded no meaninyful  c o r r e c t i o n  o f  t he  
personnel system's problems could occur w i thou t  chanyiny the  s t a t e ' s  
c o n s t i t u t i o n .  The task fo rce  found t h a t  Colorado's c o n s t i t u t i o n  i s  
o v e r l y  s p e c i f i c  and p r e s c r i p t i v e  i n  reyard t o  t h e  personnel system 
and, as a r e s u l t ,  recommended changes t o  the  c o n s t i t u t i o n ,  as we l l  as 
modi f i c a t i o n  t o  t h e  s ta tu tes .  These chanyes included: 

- - f u l l y  fund the  annual sa la ry  survey r e s u l t s  as we1 1 as a l l o w  
geoyraphical d i f f e rences  i n  p r e v a i l i n y  ra tes ;  

- - au tho r i ze  h i yhe r  educat ion yoverniny boards t o  e s t a b l i s h  s a l a r y  
ra tes  f u r  c l a s s i f i e d  employees; 

- - au tho r i ze  h i yhe r  educat ion i n s t i t u t i o n s  t o  fu r l ouyh  c l a s s i f i e d  
employees and c o n t r a c t  f o r  c e r t a i n  serv ices ; and 

- - a1 1 ow h i  yher educat ion yoverni  ng boards t o  d e f i n e  exempt 
personnel. 

S ta te  Compensation Task Force Report 

Governor Lamn~ a1 so appointed a  s t a t e  personnel compensation task 
fo rce  t o  evaluate t h e  e x i s t i n g  compensation system f o r  a l l  s t a t e  
employees. The major f i n d i n y s  o f  t he  task  fo rce  as repor ted  t o  the  
i n t e r i m  l e g i s l a t i v e  study committee included: 

- - a " b l u r r i n g  o f  a u t h o r i t y "  e x i s t s  between t h e  S ta te  Personnel 
Board and t h e  Department o f  Personnel. The board, an a p p e l l a t e  
body w i t h  l e g i s l a t i v e  funct ions,  i n t rudes  i n t o  the a d m i n i s t r a t i v e  
area delegated t o  t h e  Department o f  Personnel by s ta tu te ;  

- - the  d i v i s i o n  between c l a s s i f i e d  and exempt anpl oyees conta ins  
i nhe ren t  cornpensation i n e q u i t i e s ;  and 

- - employee appeals have become a major hurd le  t o  the  smooth 
opera t ion  o f  t he  personnel system. 

The s t a t e  compensation task fo rce  concluded tha t :  

-- the s t a t e ' s  compensation p lan needs t o  p rov ide  i ncen t i ves  f o r  
except ional  performance; 



--	 compensation appeals should be 1  i m i  t e d  t o  se l  c c t i o n  and 
d e f i n i t i o n  of  key c lasses,  r e l a t i o n s h i p s  t o  key c lasses,  and 
survey ~nethodol  oyy; and 

--	 severa l  changes should be made w i t h  r eya rd  t o  s a l a r y  surveys. A 
" compe t i t i ve "  r a t h e r  than a " p r e v a i l i n y "  waye s tandard would 
p r o v i d e  g r e a t e r  f l e x i  b i l  ity i n  in lplement iny t h e  annual s a l a r y  
survey r e s u l t s .  Geographic s a l a r y  surveys would r e f 1  e c t  more 
a c c u r a t e l y  1  abor market v a r i a t i o n s  th rouyhout  Colorado. Ma jo r  
occupat iona l  pay p lans should be es tab l i shed  t o  m a i n t a i n  
c o m p e t i t i v e  s a l a r i e s  i n  w i d e l y  d i v e r y e n t  l a b o r  l l iarkets. Sa la ry  
inc reases  should be "across t h e  board," based on t he  averaye 
s a l a r y  inc rease  w i t h i n  each yeoyraphic  r e y i o n  and each 
occupat iona l  group as determined by t he  annual yeographic s a l a r y  
survey. 

Spec ia l  Repor t  t o  t h e  I n t e r i m  Comn~i t t e e  

I n  June o f  1983, t h e  General Assembly h i r e d  M r .  W i l l i a m  Lev is ,  
Colorado a s s i s t a n t  t o  a s s i s t  t h e  i n t e r i ~ r ~  a t t o r t l ey  general ,  Committee 
on Personnel f o r  a p e r i o d  of s i x  months. I n  h i s  f unc t i on  as an 
a s s i s t a n t  a t t o r n e y  yenera l ,  M r .  L e v i s  argued cases f o r  t h e  Department 
o f  Personnel and t he  personnel board. Th i s  exper ience yave him a  
thorouyh know1 edge of t h e  c o n s t i t u t i o n a l  and s t a t u t o r y  p r o v i s i o n s  
reya rd ing  personnel,  t he  r u l e s ,  appeals and p r o b l e m .  

M r .  L e v i s  r epo r ted  t o  t h e  comrr~ittee t he  r e s u l t s  o f  h i s  s tudy  i n  
t he  f o l l  owiny areas: o t h e r  s t a t e s '  c o n s t i t u t i o n a l  and s t a t u t o r y  
p r o v i s i o n s  on persunnel ; a r ~ a l y z iny t he  needs o f  Colorado 's  personnel 
system and d r a f t i n y  r e v i s e d  c o n s t i t u t i o n a l  and s t a t u t o r y  1  anyuage; 
r t l v i ew i  ny t h e  dppeal s  processes and recor~irnendi ny ways t o  iniprove t h e i r  
e f f i c i e n c y  dnd e f f e c t i v e n e s s  f o r  bo th  en~ployees and nlanayement; 
r ev i ew ing  personnel boi l rd r u l e s  i n  c o n j u n c t i o n  w i t h  t ne  i n t e r i m  
col~ir l~it t e e ' s  f i n d i n y s ;  and research iny ,  r ev i ew ing  and n~ak iny  
recorr~nlerldations t o  inlprovc Colorado 's  s a l  dry survey process. 

The f i n d i n g s  and recommendations r e s u l  t i n y  f rom Clr. L e v i s ' 
research  a re  conlpi 1  ed i n  d r e p o r t ,  "Moderniz i  ny t h e  Colorado Personnel 
System." Th i s  r e p o r t  i s  on f i l e  i n  t he  o f f i c e s  o f  t h e  L e g i s l a t i v e  
Counci l .  An o u t l i n e  o f  t h e  r e p o r t  i s  found i n  Appendix A a long  w i t h  
tes t imony  y i v e n  by Mr. Lev i s  be fo re  a  meet ing o f  t h e  i n t e r i m  
comllli t t e e .  

I n t e r i m  Comn~it tee Proceedinys 

The cormi t t e e  devoted s i g n i f i c a n t  t ime t o  d i scuss iny  t he  f i n d i n y s  
and conc lus ions  o f  t h e  aforer~rent ioned t ask  f o r c e  r e p o r t s  and t he  work 
o f  t he  comrni t t e e ' s  spec ia l  a t t o rney .  I n  add i t i on ,  t h e  conmi t t e e  
rece i ved  tes t imony  from s t a t e  a d m i n i s t r a t o r s  and o f f i c i a l s  as w e l l  as 
empl oyee and veterans ' o r yan i  z a t i  ons r e y a r d i  ny corrlpensati on and 
c l a s s i f i c a t i o n ,  t he  c o n s t i t u t i o n a l  and s t a t u t o r y  r o l e s  of t he  S t a t e  



Personnel Board and the Department of Personnel, the  appeals process, 
and the  veterans ' preference p rov i s i ons  o f  t he  s t a t e  c o n s t i t u t i o n .  

I n t e r i m  Committee F indinys,  

Concl usions, and Recomrnenda t i o n s  


F ind inys  -- A Need f o r  Change 

Testimony suggests considerable d i s s a t i s f a c t i o n  w i t h  the  
personnel system. The s t a t e  d i r e c t o r  o f  personnel i s  concerned w i t h  
t h e  S ta te  Personnel Board's exerc ise  of a u t h o r i t y .  The personnel 
board i s  d i s s a t i s f i e d  w i t h  the  a d m i n i s t r a t i v e  leadersh ip  o f  t he  
personnel system. Admin is t ra to rs  of h i g  her  educat ion i n s t i t u t i o n s  
want more c o n t r o l  over both c l a s s i f i e d  and n o n c l a s s i f i e d  employees. 
Eniployee o ryan i za t i ons  a re  concerned w i t h  t he  l e v e l s  o f  funding f o r  
employee benefit s  and personnel serv ices  and the  1 ack o f  c r e d i  b i  1 it y  
o f  t he  sa la ry  survey. Itlembers o f  the  Generdl Assembly express 1 i t t l e  
conf idence i n  the  s a l a r y  survey f i n d i n g s  because o f  t he  excessive 
number o f  appeal s and a re  yenerdl  l y  uncomfortable w i t h  t h e  personnel 
board 's  exerc ise  o f  i t s  c o n s t i t u t i o n a l  d u t i e s  and the  department 's 
imp len~enta t ion  o f  i t s  s t a t u t o r y  responsi b i  1 it i e s .  Employees a r e  
d i s s a t i s f i e d  w i t h  s a l a r i e s  and o the r  bene f i t s .  

None o f  t he  expressed concerns a re  new, however. blany o f  t he  
concerns may be a t t r i b u t e d  t o  t he  e f f e c t s  o f  t he  s t a t e ' s  f i s c a l  
p i c t u r e  and u n c e r t d i n t y  over  t h e  f u t u r e  o f  a number o f  f unc t i ons  
p e r f o r ~ ~ ~ e dby s t a t e  government. D o c u ~ ~ ~ e n t ing the  ex ten t  o f  the  problems 
i s  a d i f f i c u l t  task. Case h i s t o r i e s  a re  o f t e n  found t o  be o f  the  
"worst case" v a r i e t y .  The work load  s t a t i s t i c s  which cou ld  be used by 
t h e  Department o f  Personnel t o  support  a reduc t i on  i n  the  personnel 
board 's  d u t i e s  a re  d i f f i c u l t  t o  analyze and draw conclus ions from; and 
much o f  the  m a t e r i a l  o f f e r e d  by the  Department o f  Personnel i n  suppor t  
o f  i t s  p o s i t i o n  t o  change the  s t a t u t e  and c o n s t i t u t i o n  i s  vayue, 
i nconc lus i ve  and o f  t en  aryumentat ive. (Appendix B conta ins work1 oad 
s t a t i s t i c s  from the personnel board and responses from the  Department 
o f  Personnel t o  quest ions asked by the committee concerning the  
department 's re1  a t i o n s h i p  w i t h  t he  personnel board and the  
department 's d e s i r e  t o  see chanyes i n  the  s t a t u t e s  and c o n s t i t u t i o n .  
Appendix C inc ludes  test imony o f  t he  personnel d i r e c t o r  be fore  the  
i n t e r i m  commi t t e e .  ) 

Nevertheless, t he re  was a comrllon theme i n  t he  concern expressed 
t o  the committee: serv ices  a r e  n o t  beiny prov ided and, as a r e s u l t ,  
r ~ ~ o d i f i c a t i o nt o  t he  s t a t u t e  i s  necessary du r i ng  the  1984 l e y i s l  a t i v e  
session and fundamental ct~anges t o  t he  c o n s t i t u t i o n  need t o  be 
considered by t h e  l e y i s l a t u r e  f o r  approval by t h e  e l e c t o r a t e  i n  t he  
1984 yeneral  e l e c t i o n .  



Amendiny the  C o n s t i t u t i o n  -- Fir ldinys and Conclusions 

With re fe rence t o  the  c o n s t i  t u t i  on, the  comrni t t e e  was informed 
t h a t  Colorado, alony w i t h  f o r t y - e i g h t  o the r  s tates,  bases i t s  l e g a l  
system on Eng l ish  comnlon law. I n  theory, t h i s  means t h a t  Colorado's 
c o n s t i t u t i o n  should con ta in  no more than basic  p r i n c i l l e s  o f  law w i t h  
the  s t a t u t e s  expandiny upon those p r i n c i p l e s  and implementat ion l e f t  
t o  a d n ~ i n i s t r a t i v e  ayencies. A r t i c l e  X I I ,  sect ions 13 through 15, 
which a re  the  s t a t e ' s  c o n s t i t u t i o n a l  p rov i s i ons  regard ing the  
personnel system, a r e  rnuch more d e t a i l e d  than those found i n  common 
law s ta tes  t h a t  p rov ide  f o r  a personnel system i n  t h e i r  c o n s t i t u t i o n s .  
As a  r e s u l t ,  a t tempts t o  address problems w i t t i  the  syste111 by amending 
the  s t a t u t e s  have o f  ten  been 1  i m i ted o r  prevented by c o n s t i t u t i o n a l  
cons t ra in t s .  Senate B i l l  308, 1981 session, was the  l a t e s t  
comprehensive at tempt  t o  address problems w i t h i n  the  personnel systerr~ 
b u t  key p rov i s i ons  were r u l e d  unco r l s t i t u t i ona l  by the  d i s t r i c t  cour t .  

The comrilittee found t h a t  the c o n s t i t u t i o n a l  p rov i s i on  y r a n t i n y  
the  personnel board what has been i n t e r p r e t e d  as exc lus ive  rule-iaaking 
a u t h o r i t y  i s  the  languaye t h a t  has caused the  g rea tes t  d i f f i c u l t y  f o r  
those adinini s t e r i n g  the  persormel system. The comnlon o b j e c t i o n  i s  
t h a t  the  c o n s t i t u t i o n  g ran ts  t h e  board l e g i s l a t i v e  and ad jud i ca to ry  
func t ions .  Thus the  board makes r u l e s  and i n t e r p r e t s  then1 through i t s  
a u t h o r i t y  t o  ho ld  hear inys,  r a t h e r  than a l l ow iny  the  personnel 
department t o  make r u l e s  and have the  board i n t e r p r e t  the  ru les .  The 
personnel d i r e c t o r ,  who i s  charged by the  c o n s t i t u t i o n  w i t h  
admini s t r a t i o n  o f  the  personr~el  syste~n, emphasized a t  con~r~~ it t e e  
hear inys t h a t  the  c o n s t i t u t i o n a l  a u t h o r i t y  and the  board 's  exerc ise  o f  
t h i s  a u t h o r i t y  leads t o  constant  c lashes w i t h  the personnel department 
which r~~akes managenlent o f  t he  systen~ very d i f f i c u l t .  

Another area o f  con fus ion  i s  found i n  t he  r e l a t i o n s h i p  between 
the  personnel d i r e c t o r  and appo in t ing  a u t h o r i t i e s .  While the  
c o n s t i t u t i o n  y i ves  the  personnel d i r e c t o r  a d n ~ i n i s t r a t i v e  du t ies ,  i t  
a lso  prov ides t h a t  appo in t ing  a u t h o r i t i e s  ( those who h i r e ,  f i r e  and 
superv ise the  a c t i v i t i e s  o f  employees) execute the  ru les  and s ta tu tes .  
Th is  leads t o  con fus ion  over t he  issue o f  r e s p o n s i b i l i t y  f o r  
implementing the  law. 

Colorddo's c o n s t i t u t i o n  conta ins  a  r u l e  o f  three, on l y  one o the r  
s t a t e  -- Louis iana -- has a  " s e l e c t i o n  o f  new employees p rov i s i on "  i n  
i t s  c o n s t i t u t i o n .  A l l  o the r  s ta tes  p rov ide  f o r  s e l e c t i o n  by law o r  
r u l e .  Th is  p r o v i s i o n  b inds  appo in t ing  a u t h o r i t i e s  t o  a r u l e  o f  
s e l e c t i r ~ y  among the  top th ree  candidates f o r  a  p o s i t i o n  when the  t rend 
among the  s ta tes  i s  toward a l l ow ing  appo in t ing  a u t h o r i t i e s  t o  s e l e c t  
from a  l a r g e r  pool o f  app l i can ts .  

The committee found t h a t  a m a j o r i t y  o f  the s ta tes  do n o t  l i s t  
exempt p o s i t i o n s  i n  the  c o n s t i t u t i o n .  Ins tead i t  i s  l e f t  t o  the  
l e g i s l a t i v e  bodies t o  d e t e r r ~ ~ i n e  which employees are  t o  be excluded 
from the  s t a t e ' s  personnel system. Concern was a l so  repor ted  t o  t he  
committee over t he  c o n s t i t u t i o n a l  r e s t r i c t i o n  placed on the  a u t h o r i t y  



of an execut ive  d i r e c t o r  t o  appo in t  t he  enlployees i n  h i s  department. 
Cur ren t ly ,  execut ive  d i r e c t o r s  a r e  l i m i t e d  t o  appointments w i t h i n  
t h e i r  o f f i c e s  and d i v i s i o n  heads w i t h i n  t h e i r  departments. I n  t u rn ,  
d i v i s i o n  heads appo in t  t he  employees w i t h i n  t he  var ious d i v i s i o n s .  It 
i s  aryuad t h a t  t h i s  p r o v i s i o n  l i m i t s  t he  a b i l i t y  o f  the  department 
head t o  f u l l y  c o n t r o l  h i s  department. 

The corrwnittee determined t h a t  the  c u r r e n t  p r o v i s i o n  o f  the  
c o n s t i t u t i o n  which l i m i t s  temporary appointments t o  n o t  more than s i x  
rnonths may be too  r e s t r i c t i v e .  T e s t i ~ ~ ~ o n y  presented t h a t  was agenci es 
need t o  h i r e  temporary employees on a seasonal o r  i n t e r m i t t e n t  bas i s  
f o r  longer  per iods  than s i x  r~iontl ls. 

Based on test imony received,  t he  comriti t t e e  concluded t h a t  
personnel p r o v i s i o n s  o f  t he  s t a t e  c o n s t i t u t i o n  a re  too  d e t a i l e d  and 
r e s t r i c t i v e ;  thus changes i n  the  c o n s t i t u t i o n  a re  necessary. 

Approaches t o  An~endi ng the  Const i  t u t i  on 

The c o m ~ i ~ i t t e e  considered th ree  approaches t o  amending t h e  
c o n s t i t u t i o n ;  ve te rans '  preference, however, would remain unchanged. 
F i r s t ,  a b r i e f ,  broad statement p r o v i d i n y  f o r  d m e r i t  system w i t h  
d e t a i l s  o f  t he  system t o  be enacted by law was considered. 

A second approdch invo lved minimal c o n s t i t u t i o n a l  chanyes. Under 
t h i s  concept, a c l e a r  d i s t i n c t i o n  between a d m i n i s t r a t i v e  and a p p e l l a t e  
a u t h o r i t y  was made, w i t h  adnlirli s t r a t i v c  and r u l  e-rnakiny del  eyated t o  
the department and a p p e l l a t e  rev iew a f f i r m e d  as a r e s p o n s i b i l i t y  o f  
t he  board. Other changes inc luded exernptir~y personnel hedr i  ny 
o f f i c e r s  from the  personnel system, expanding the  r u l e  o f  th ree  t o  a 
r u l e  o f  ten, des ignat iny  execut ive  d i r e c t o r s  as the  appo in t iny  
a u t h o r i t i e s  f o r  a1 1 employees w i t h i n  respec t i ve  departments, and 
extendiny temporary e r n p l o y ~ ~ ~ e r ~ t  from s i x  t o  n ine  months. 

Major changes would be made i n  the t h i r d  approach, i n c l u d i n y  t h e  
removal o f :  c u r r e n t  p r o v i s i o n s  1 i s t i n g  exempted personnel, the  
a u t h o r i t y  o f  a p o l i t i c a l  s u b d i v i s i o n  t o  cor l t rac t  w i t h  the  s t a t e  f o r  
personnel serv ices,  the r u l e  of three,  res idency requ i  rernents, the  
r i g h t  t o  appeal ac t i ons  aga ins t  an employee o the r  than d i s c i p l i n a r y  
act ions,  and the  personnel board 's  rule-makiny a u t h o r i t y .  Unoer t he  
t h i r d  a l t e r n a t i v e  execut ive  d i r e c t o r s  would become the  appo in t i ny  
a u t h o r i t i e s  f o r  t h e i r  departments; temporary employment would be 
extended t o  one year;  and 
appointed by the  yovernor, 
representa t i ve .  

a l l  
w i t h  

personnel board 
one member t o  

members would be 
be an employee 

The comn~i t tee approved 
c o n s t i t u t i o n a l  p rov i s i on .  

the  f i r s t  approach -- a shor t ,  general  



Recomn~endati011s f o r  Const i  t u t i o n a l  Chanye 

The c o n s t i t u t i o n a l  changes recommended by t he  committee would 
a f f i  nn a bas ic  c o n s t i t u t i o n a l  comrili tment t o  t h e  nier i  t concept, b u t  
remove n e a r l y  a1 1  o f  t h e  o t h e r  c u r r e n t  c o n s t i t u t i o n a l  p r o v i s i o n s  
i n c l  u d i  ng: 

--	 a r u l e  o f  t h r e e  which p rov ides  an appo in t i ny  a u t h o r i t y  ( execu t i ve  
d i r e c t o r  o f  a  department o r  a  d i v i s i o n  head) a  cho ice  amony t h e  
t h r e e  a p p l i c a n t s  sco r i ny  h i g h e s t  on c o m p e t i t i v e  examinat ions f o r  
a  vacant p o s i t i o n ;  

--	 a res idency  r e q u i  renrerlt f o r  a1 1  appointees ; 

--	 i d e n t i f i c a t i o n  o f  a p p o i n t i n g  a u t h o r i t i e s  f o r  t he  purpose o f  
s e l e c t i n g  new employees and nrakiny i n i t i a l  de te rw ina t i ons  i n  
d i s r~ i i s sa l ,  suspension, and d i s c i p l i n a r y  proceedings; 

- - 	 c r e a t i o n  o f  t i l e  S t a t e  Personnel Board and t he  Department o f  
Personnel and d u t i e s  assigned t o  t he  two e n t i t i e s  i n c l u d i n g  t h e  
personnel board ' s  a u t h o r i t y  t o  promulgate r u l e s  yovern i  ny t h e  
personnel system; 

--	 a l i s t i n y  o f  p o s i t i o n s  t h a t  a r e  exempt f rom the  persunnel system 
(e.g., t he  P u b l i c  U t i l  i t i e s  Commission, f a c u l t y  members, 
l e g i s l a t i v e  earployecs) ; 

--	 d i  s c i  p l  i n a r y  a c t i o n  procedures ; 

- - 	 a  p ruh i  b i  t i o n  o f  temporary en~ployment f o r  l o n y e r  than s i x  months; 
and 

- - 	 a p r o v i s i o n  f o r  p roba t i ona ry  per iods  o f  up t o  twelve n~onths f o r  
employees i n i t i a l l y  appo in ted  t o  s t a t e  p o s i t i o n s .  

Subcommittee on veter t tns '  p re fe rence .  Dur iny t h e  cornmi t t e e ' s  
d e l i b e r a t i o n s  a  number o f  ve te rans '  o r y a n i z a t i o n s  expressed concern 
w i t h  t he  conc lus ion  o f  t h e  Higher  Educat ion Task Force r e p o r t  t h a t  
ve te rans '  p re fe rence  p o i n t s  should be removed fronl s e c t i o n  15, a r t i c l e  
12 of t he  c o n s t i t u t i o n  and p laced i n  t he  s t a t u t e s .  This,  t h e  r e p o r t  
concluded, would make l e g i s l a t i v e  updates o f  t he  ve te rans '  p re fe rence  
po in t s  more t i m e l y  and l e s s  cumbersome. 

Several o t h e r  changes t o  t h e  ve te rans '  p re fe rence  sec t i on  o f  t he  
c o n s t i t u t i o n  were sugyested i n c l u d i n g :  

- - 	 chanye t he  word "widow" t o  " s u r v i v i n y  spouse'' t o  a l l o w  bo th  
widows and widowers o f  veterans t o  r e c e i v e  f i v e  a d d i t i o n a l  p o i n t s  
on examinat ions grades; 

--	 remove an outdated re fe rence  t o  s u r v i v o r s  o f  t h e  Spanish American 
Uar; 



--	 remove outdated t r a r l s i  t i o n  l a n y a y e  which was necessary i n  1971 
t o  s p e c i f y  t h a t  s e c t i o n  15 was t o  be i n  f u l l  f o r ce  on and a f t e r  
J u l y  1; and 

--	 inc lude  languaye which prov ided t h a t  the  preference sec t i on  would 
be sub jec t  t o  a p p l i c a b l e  f ede ra l  law on the employment o f  
veterans, i n c l  ud iny  d i sab led  veterans. 

A t  no t ime du r i ng  t h e i r  proceedings d i d  the  committee cons ider  
rernoviny the  veterans '  preference p o i n t s  from the  c o n s t i t u t i o n .  
However, t o  address the  concerns o f  the  veterans '  yroups, t he  
conlnlittee chairman appointed a  subcornrnitter t o  p rov ide  a  forum f o r  
representa t i ves  o f  veterans ' o ryan i za t i ons  t o  d i  scuss these proposed 
changes. As a r e s u l t  o f  t h i s  meeting w i t h  veteran yroups, the  
subconlmi t t e e  unanimously recommended t h a t  the sec t i on  addressing 
veterans '  preference reniain unchanyed. The f u l l  membership o f  the 
i n t e r i m  committee endorses the  recomqendation. 

Ainendiny the  S ta tu tes  -- Findinys,  Conclusions, and Recommendations 

The comn~it t e e  decided t o  address s t a t u t o r y  chanyes which would 
n o t  c o n f l i c t  w i t h  t he  present  p rov i s i ons  o f  the  c o n s t i t u t i o n .  
S p e c i f i c a l l y ,  proposed changes a re  desiyned t o  improve the  management 
o f  t he  system; c l a r i f y  the c l a s s i f i c a t i o n  and con~pensation system; and 
r e v i  se the  empl oyee appeals process. 

C l a r i f i c a t i o n  o f  Roles 

Cornrni t t e e  f i r i d i nys  and conclus ions.  One o f  the  ob jec t i ves  o f  the 
cons t i t u t i o n a l  amendment which rcorcrarii zed the s t a t e ' s  ~ e r s o n n e l  
system was t o  renlove those exe rc i s i ng  r q u a s i - j u d i c i a l  respons\ b i  1  it i e s  
from involvement i n  t he  day-to-day workings o f  personnel 
admin i s t ra t i on .  I t  was be1 ieved t h a t  t h i s  o b j e c t i v e  cou ld  be a t t a i n e d  
by l ods iny  pol  icy-niakiny and q u a s i - j u d i c i a l  au t l i o r i  t y  w i t h  a  pa r t - t ime  
board w h i l e  p lac ing  responsi  b i  1  ity f o r  a d m i n i s t r a t i v e  func t i ons  w i t h  a 
f u l l - t i m e ,  p ro fess iona l  ad i~ i i n is t r a t o r  w i t h  experience i n  personnel 
matters.  

T e s t i ~ ~ ~ o n yg iven du r i ny  the  1983 i n t e r i m  coinmi t t e e  rneetings 
i n d i c a t e s  t h a t  problems have devel oped w i t h  t h e  in~plernentat ion o f  t he  
197U c o n s t i t u t i o n a l  amendment. Conf 1  i c t  e x i s t s  between the  personnel 
board and the  personnel d i r e c t o r  over t h e i r  d i v i s i o n  o f  
responsi b i l  it i e s .  It was reca l  l e d  t h a t  a spec ia l  study committee 
created by execut ive  o rde r  i n  1980 had i d e n t i f i e d  the  issue as 
f o l  lows: 

The c o n s t i  t u t i o n  charges the personnel d i  r e c t o r  w i t h  the  
respons ib i  1  it y  f o r  admin i s te r i ny  the s t a t e  personnel system 
w i  t h i n  the frarrlework o f  t he  c o n s t i t u t i o n ,  s t a t u t e s  and board 
r u l e s .  The personnel d i r e c t o r ,  a1 though probably possessiny 



rule-rnaking a u t h o r i t y  I/,has cor ls i  s t e n t l y  re1 i e d  upon t he  
boatw t o  ~nake a l T  r u l e s  -- even f o r  t he  d e t a i  1 cd 
a d m i n i s t r a t i o n  o f  t he  system. Th is  has worked as an 
i n v i t a t i o n  f o r  t he  board t o  be the  ope ra t i ny  head o f  t he  
department. The board 's  r u l e s  p e r n ~ i  t t i n g  easy appeals f rom 
t h e  personnel d i r e c t o r ' s  a c t i o n s  e f f e c t i v e l y  w i t hho ld  fro111 
him any f i n a l  a u t h o r i t y .  Consequently, h i s  dec is ions  a lmost  
r o u t i n e l y  a r e  appealed t o  t he  board. 

Other governr~~ent  systems have soriletimes separated 
q u a s i - j u d i c i a l  f rom qudsi -1  ey is l a t i v e  f u n c t i o n s  and sirni l a r  
suggest ions have been made i n  Colorado. The c o n i ~ ~ i i t t e e  does 
n o t  recomnlend a complete sepdra t ion  b u t  i ns tead  seeks t o  
focus and d e f i n e  t h e  scope o f  board opera t ions  and 
reemphasize t h e  personnel d i r e c t o r ' s  r e s p o n s i b i l  ity. It 
recoyn i  zes t h a t ,  perhaps by necess i t y ,  t h e  personnel board 
has assu~ned n i  s t r a t i v e  p r o p e r l ya d r ~ ~ i  responsi  b i  1 it i e s  
exerc ised  by t h e  personnel d i r e c t o r .  The personnel d i r e c t o r  
has f a i l e d  t o  exe rc i se  h i s  a u t h o r i t y  t o  g i v e  d i r e c t i o n  t o  
t h e  system and ope ra t i ng  agencies, too, have f a i l e d  t o  
respond p o s i t i v e l y .  The power ba lance niust be res to red .  
The board should e s t a b l i s h  general  standards f o r  adherence 
t o  r ne r i t  system p r i n c i p l e s  and ensure f a i r  t rea tment  o f  
i n d i v i d u a l s .  The personnel d i r e c t o r  should p rov ide  
p ro fess iona l  manayement f o r  t he  systen~, develop po l  i c i e s  and 
r u l e s  r e l a t i v e  t o  i t s  operat ions,  and serve as consu l t an t  t o  
o p e r a t i  ny agency rnanayers. He should a c t i v e l y  so l  i c i  t i n p u t  
frorn t he  ope ra t i ng  ayencies t o  ensure t h a t  t he  personnel 
system 111eets t he  needs o f  i t s  custon~ers.  -2/ 

The i ssue  o f  whether t h e  e x c l u s i v e  rule-makiny a u t h o r i t y  o f  t h e  
personnel board has l e d  t o  over invo lvement  by the  board i n  
adrni n i  s t r a t i v e  ma t te r s  o r  whether the  personnel department and i t s  
execu t i ve  d i r e c t o r  have f a i  1 ed t o  f u l  l y  exe rc i se  t h e i  r c o n s t i t u t i o n a l  
and s t a t u t o r y  r e s p o n s i b i l i t i e s  was n o t  e n t i r e l y  reso lved  by test imony 
t o  t h e  i n t e r i m  committee. Wi thout  a char~ye i n  t he  c o n s t i t u t i o n a l  
r e s p o n s i b i l i t i e s  o f  t h e  board and t he  d i r e c t o r ,  t he  committee found 
t h d t  t he  op t i ons  f o r  address iny t he  i s sue  were l i m i t e d .  

The committee d i d  conclude t h a t  some c l a r i f i c a t i o n  o f  r o l e s  cou ld  
be a t t a i n e d  w i t h i n  t h e  p resen t  c o n s t i t u t i o n a l  c o n s t r a i n t s .  The 
o b j e c t i v e  o f  any change would be t o  i d e n t i f y  t he  personnel d i r e c t o r ' s  
r e s p o n s i b i l i t y  t o  see t h a t  t h e  system i s  operated i n  accordance w i t h  
m e r i t  p r i n c i p l e s  and i n  response t o  t he  personnel s e r v i c e  needs o f  
s t a t e  government. 

-1/ Any presumption t h a t  t he  personnel d i r e c t o r  i s  au thor i zed  by t h e  
c o n s t i t u t i o n  t o  promulgate r u l e s  has been negated by an Uctober, 
1981 d i s t r i c t  c o u r t  dec i s i on .  The d e c i s i o n  i s  now on appeal t o  
t h e  Colorado Supreme Cour t .  

-2/ Report  o f  t h e  Execu t i ve  Committee on Personne1 Management 
S t a t e  Government, January 1, 1981. 



Coninii t t e e  recommendations. The comnii t t e e '  s  recommendation mdkes 
t he  f o l l o w i n g  changes: 

al~iends 24-5U-1U1 by s h i f t i n y  r c s p o n s i b i  1  ity  f o r  e s t a b l i s h i n g  
"general  c r i t e r i a  f o r  adherence t o  t he  m e r i t  p r i n c i p l e  and f o r  
f a i r  t rea tment "  o f  employees from t h e  personnel board t o  t h e  
personnel d i r e c t o r ,  1  eav ing  t h e  board broad apyel  1  a t e  
r e s p o n s i b i l i t y  f o r  p r o v i d i n y  " f a i r  and t i m e l y  r e s o l u t i o n  o f  cases 
b e f o r e  it". 

amends 24-5U-1U1 by p l a c i n y  s p e c i f i c  r e s p o n s i t i  1  ity  f o r  
e s t a b l i s h i n y  and a d m i n i s t e r i n g  an a f f i r m a t i v e  a c t i o n  proyram w i t h  
t h e  s t a t e  personnel d i r e c t o r ;  

amer~ds 24-50-103 ( 3 )  by niore c l e a r l y  p l  a c i  ny responsi  b i  1  it y  f o r  
t h e  s t a t e  c l a s s i f i c a t i o n  system w i t h  t h e  s t a t e  personnel 
d i r e c t o r .  The law now au tho r i zes  t h e  s t a t e  personnel d i r e c t o r  t o  
e s t a b l i s h  a c l a s s i f i c a t i o n  p l an  w i t h  t h e  approval  o f  t h e  
personnel board; 

s t reny thens  t h e  r o l e  o f  t h e  d i r e c t o r  o f  personnel and l i 111 i ts  t h e  
r o l e  o f  t he  board i n  t h e  area o f  appeals o f  a c t i o n s  o f  t h e  
d i  r e c t o r ,  t h e  persormel department, and appo in t i ny  a u t h o r i t i e s .  
These recon~lnendations a r e  d e t a i  1  ed 1  a t e r  i n  t h i s  r e p o r t .  

Mod i f y i ny  Compensation and C l a s s i f i c a t i o n  Proceaures 

The es tab l i shment  o f  compensation mechanisms i s  probably  t h e  most 
impo r tan t  t ask  o f  a  personnel system. Concerns w i t h  compensation and 
c l a s s i f i c a t i o n  have t r a d i t i o n a l l y  been t h e  most v o l a t i l e  issues 
c o n f r o n t i n y  t h e  management and f und iny  o f  t h e  s t a t e ' s  personnel 
sys ten. 

Review o f  t h e  c u r r e n t  compensation and c l a s s i f i c a t i o n  
system. Under t h e  c u r r e n t  compensation system, employee wages r e f l e c t  
t h e  amount p a i d  f o r  e q u i v a l e n t  j obs  i n  t h e  s t a t e ' s  f r o n t  ranye l a b o r  
market. Sa la ry  data i s  c o l l e c t e d  annua l l y  a f t e r  survey c lasses  a r e  
se lec ted  by Department o f  Personnel s t a f f  and approved by t h e  
department d i  r e c t o r  and a  s a l a r y  adv i  so ry  comrni t t e e .  The surveyed 
c lasses  a lony w i t h  t h e  survey method01 oyy may be cornri~ented upon and 
appealed by employees. The surveyed c lasses  a r e  c a l l e d  key c lasses.  
They a r e  well-known, commonly understood occupat ions which a re  found 
i n  reasonable numbers i n  t h e  conununi ty surveyed. Such occupat ions 
p rov ide  a  yood re fe rence  p o i n t  f o r  e s t a b l i s h i n g  r a t e s  f o r  r e l a t e d  
c lasses.  

A f t e r  t h e  s a l a r y  survey i s  conducted, pay r a t e s  a r e  e s t a b l i s h e d  
us iny  a  s t a t i s t i c a l  fo rmu la  which matches pay ranyes t o  t h e  n i idd le  
f i f t y  percen t  o f  t h e  s a l a r y  r a t e s  found by t h e  s a l a r y  survey. 

There a r e  about  1,600 c lasses  w i t h i n  t h e  s t a t e  personnel system. 
Many c lasses  desc r i be  j obs  h e l d  by one err~ployee o r  a very  few 
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er~lployees. There i s  a sever1 s t e l  pay ranye f o r  each o f  t he  nea r l y  
1,600 c lasses.  There i s  a  f i v e  percen t  inc rease  between each o f  t h e  
seven steps. Increases i n  an employee's pay a re  r e a l i z e d  throuyh f i v e  
percen t  m e r i t  increases,  s a l a r y  survey r e s u l t s ,  proniotions, and 
r e c l a s s i  f i c a t i o r i s .  Wtier~ employees reach s tep  s i x  throuyh annual n ~ e r i  t 
increases they  a r e  h e l d  i n  t h a t  s t ep  f o r  f i v e  years then proyress t o  
t he  f i n a l  step. Some e i g h t y  percen t  o f  a l l  c l a s s i f i e d  enlployees a r e  
i n  s teps f i v e ,  s i x ,  and seven. A f t e r  reach ing  s tep  seven, the  o n l y  
s a l a r y  i l l c reases a r e  those from t h e  s a l a r y  survey, promotions, and 
r e c l a s s i f i c a t i o n s .  

Colnlili t t e e  f i n d i n g s  arid conc lus ions .  Several  problenis w i t h  the  
c l a s s i f i c a t i o n  and conlpensation systems were i d e n t i f i e d  du r i ng  t h e  
in t e r i r ~ ~ .  ~ e ~ r e s e n t a t i  ves fronr t h e  Department o f  Personnel expre;sed a 
concern t h a t  t he  p r o v i s i o n s  o f  law r e l a t i n y  t o  t he  s a l a r y  survey do 
n o t  y i v e  them s u f f i c i e n t  f l e x i  b i l  i t s /  t o  adn i i n i s t c r  an e q u i t a b l e  p lan.  
Amony t h e i r  concerns i s  t h a t  t h e  law d i r e c t s  s a l a r i e s  be "comparable 
t o "  r d t h e r  tnan " co l l l pe t i t i ve  w i t h "  s a l a r i e s  found f o r  s i m i l a r  k inds  o f  
employment i n  t he  co lwuni  ty. Compensation t echn i c i ans  ma in ta i n  t h a t  
t he  term " compe t i t i ve "  conipensation i s  a  niore accurate,  l o y i c a l  , arid 
l e s s  mechanical approach t o  compensation s e t t i n g .  I t  would a l s o  a l l o w  
f o r  a d j u s t ~ e r l t s  t o  spec ia l  rnarket f a c t o r s  such as rec ru i tmen t  and 
r e t e n t i o n  problems. The department as w e l l  as o the rs  appearing be fo re  
t h e  comrrli t t e e  a1 so suppor ted t h e  coricept o f  geoyraphic surveys arid 
across-the-board s a l a r y  ad justments  f o r  d i f f e r e n t  ca teyo r i es  o f  
employees, arid a need t o  comperisate f o r  t he  seven t o  n i ne  nlonth t ime 
l a g  between t he  conduct o f  the  s a l a r y  survey i n  t he  f a l l  and i t s  
i rnplenientat ion t h e  f o l  l ow ing  J u l y .  Another p r o v i s i o n  o f  e x i s t i n g  law 
which has an adverse i ~ l p a c t  upon implementat ion o f  the  s a l a r y  survey 
i s  t h e  s t a t u t o r y  c e i l i n g  on employee s a l a r i e s  a t  $4,872 a  nionth. The 
c e i l i n g  i s  now p reven t i ny  some p o s i t i o n s  froni  be iny  pa id  a  compe t i t i ve  
r a t e .  Th is  compression a t  t h e  t op  o f  t he  pay p l an  may cause y r e a t e r  
problems i n  t he  f u tu re .  

I n  a r l o t r~e r  area, t he  personr~e l  d i  r e c t o r  expressed concern over  
t he  l eny thy  appeals process a f f o r d e d  those a f f e c t e d  by t h e  s a l a r y  
survey o r  c l a s s i f i c a t i o n  ac t i ons ,  and t he  need t o  e s t a b l i s h  a  t ime  
frame f o r  t he  d i s p o s i t i o n  o f  appeals.  

The committee founa t h a t  another  p r o v i s i o n  o f  law prevents  t he  
personnel d i r e c t o r  f rom adopt iny  more than one pay p lan.  An a b i  1  ity  
t o  aev i  se addi  t i o r i a l  pay p lans  would a1 1  ow the  u i  r e c t o r  t o  respond t o  
a  need f o r  more than seven m e r i t  s teps as a  way o f  r e t a i n i n y  competent 
employees i n  p o s i t i o n s  ( t r a d e s  and maintenance, f o r  exa~lrplej  t h a t  
a f f o r d  1  in l i  t e d  upward mobi 1  ity. 

A  number o f  those t e s t i f y i ng be fo re  t h e  colnmi t t e e  expressea 
concern t h a t  t he  1  eg is l  a t u r e  d i d  n o t  fund occupat iona l  s t ud ies  d u r i n g  
t h e  l a s t  f o u r  years.  The department conducts occupat ional  s t ud ies  t o  
assure p roper  t i t l e s ,  j o b  d e s c r i p t i o n s  and s a l a r y  r e l a t i o n s h i p s  w i t h i n  
t h e  c l a s s i f i c a t i o n  system. Ckcupat ional  s t u d i e s  o f t e n  determine t h a t  
a  c l ass  should be upgraded t o  be c o n s i s t e n t  w i t h  the  ~ i i a r ke t .  The 
committee found t h a t  l a c k  o f  fund ing  f o r  occupat ional  s t ud ies  i s  



erod iny  t h e  c l a s s i f i c a t i o n  system and hav iny a de t r imen ta l  e f f e c t  on 
t he  e n t i r e  compensation system. 

F i n a l l y ,  t h e  a d m i n i s t r a t i o n  o f  t he  employee b e n e f i t  p o r t i o n  o f  
t he  compensation package i s  n o t  c o n t r o l l e d  by t h e  Department o f  
Personnel b u t  by separa te  b e n e f i t s  bodrds. There i s  1ittlc 
c o o r d i n a t i o n  of f r i n g e  b e n e f i t s  which may l ead  each board t o  compete 
w i t h  t h e  o t h e r  f o r  l e y i s l a t i v e  app rop r i a t i ons .  

As a r e s u l t  o f  t h e  commit tee 's  f i n d i n y s ,  i t  was concluded t h a t  a 
number of s t a t u t o r y  chanyes should be made t o  t h e  compensation and 
c l a s s i f i c a t i o n  processes. 

Con~n~i recurnn~enda t t e e  recommends a number o f  t t ee  t'l'ons . The c o n r ~ ~ i  
changes t u  e x i s t i n y  law w i t h  reyards  t o  cornpensation and 
c l a s s i f i c a t i o n :  

Anlend s e c t i o n  24-50-104 ( 4 )  and (5 ) ,  C.R.S., t o  e s t a b l i s h  new 
dead l ines  f o r  submission o f  c l a s s i f i c a t i o n ,  sa la ry ,  and f r i n g e  
b e n e f i t  survey r e s u l t s  t o  t h e  yovernor  and t h e  General Assembly. 
The da te  f o r  submission o f  f i n d i n y s  t o  t h e  governor i s  January 15 
ana t o  t he  l e ~ i s l a t u r e ' s  J o i n t  Budyet Committee, February I .  A 
conlmon t ime  frame i s  necessary f o r  a f u l l  eva lua t i on  o f  t h e  
f i s c a l  impact by t h e  yovernor  and t h e  l e g i s l a t u r e  o f  
c l a s s i f i c a t i o n  changes and survey r e s u l t s .  The change from the  
c u r r e n t  March subn~ iss ion  dates i s  necessary because o f  t he  
c o n s t i t u t i o n a l  p r o v i s i o n  t h a t  l e g i s l a t i v e  sessions i n  
even-numbered years  n o t  exceed 14U days. f 

Amend s e c t i o n  24-50-104 ( 5 )  t o  p rov ide  f l e x i b i l i t y  i n  o rgan i z i ny  , 
conduct iny , and imp len~en t i  ny t h e  s a l a r y  survey. The an~endn~er~t 
a l s o  adds lanyuage t o  i n s u r e  t h a t  s t a t i s t i c s  gathered from 
business w i l l  remain c o n f i d e r ~ t i a l  ; prov ides  f o r  an a d j u s t n ~ e r ~ t  t o  
t he  s a l a r y  survey r e s u l t s  i n  r e c o g n i t i o n  o f  t h e  de lay  between t h e  
t ime  da ta  i s  yathered and t h e  da te  o f  i t s  implementat ion; and 
a l l ows  f o r  c o n t r a c t i n g  by t he  yovernor  o f  an annual performance 
a u d i t  o f  t he  "des iyn,  rnethodoloyy, procedures, and a p p l i c a t i o n  o f  
da ta"  used i n  t h e  s a l a r y  survey. 

Amend s e c t i o n  24-50-104 (5 )  t u  mandate t h a t  t he  records  o f  a1 1 
c l a s s i f i e d  p o s i t i o n s  be kep t  c u r r e n t  and i nco rpo ra ted  i n t o  t h e  
s t a t e  personnel da ta  system by January 1 o f  each year .  Th is  
upda t ing  w i l l  a s s i s t  t h e  Department of  Personnel and t h e  General 
Assembly i n  assess iny t h e  cos t s  o f  chanyes i n  t he  c l a s s i f i c a t i o n  
and compensation p lans.  

Anlend s e c t i o n  24-50-104 ( G )  t o  a u t h o r i z e  t h e  es tab l  i shn~en t  o f  
more than one pay plan. The amendment a l s o  reruoves t he  s a l a r y  
l i m i t a t i o n  p laced  on t he  month ly  pay o f  c l a s s i f i e d  employees. 

Aniend o t h e r  sec t i ons  o f  t h e  law d e a l i n y  w i t h  r e s p o n s i b i l i t y  f o r  
a d r r ~ i n i s t r a t i o n  o f  t h e  c l a s s i f i c a t i o n  system and appeals t o  
changes i n  t h e  c l a s s i f i c a t i o n  and co~npensat ion o f  s t a t e  



er~~ployees. A d i scuss ion  o f  t l ~ c s e  charlyes i s  found i n  o t h e r  
sec t i ons  o f  t h i s  r e p o r t .  

A1 ttloucjh s t a t u t o r y  arld co r l s t i  t u t i o r l a l  chat~yes a re  csser lL ia l ,  t he  
f o l  l ow ing  observa t ion  111ade by the  cjovernor' s 1983 S t a t e  Personnel 
Conrper~satior~Task t o r c o  rccoyr l izus t h a t  l e y i  s l  a ted  change w i  11 n o t  
so lve  t h e  e r i t i  r e  colnpensation issue.  

F i n a l l y ,  t r u s t  and p o l i t i c s  cdnnot be i yno red  i n  cons ide r i ny  
t h e  b a r r i e r s  t o  ach iev ing  t h e  i d e a l  compensation system. 
Adve rsa r i a l  l i n e s  have been drawn which a t tempt  t o  
d i s t i n g u i s h  employees' i n t e r e s t s  f rom managenlent's i n t e r e s t .  
An e f f o r t  shoula be made t o  develop a comr,ion ph i losophy and 
t o  pursue b e t t e r  unders tand iny  and t r u s t  f o r  t he  b e n e f i t  o f  
a l l  concerned. 

Rev is ing  t he  Appeals Process 

Committee f i n d i n y s  and conc lus ions .  P r i o r  t o  1971, a 
three-member C i v i l  Se rv i ce  Commission was i n  charye o f  t h e  day-to-day 
ope ra t i ons  o f  t he  personnel systenl. The c o m i  s s i o r ~  was t he  system's 
a d m i n i s t r a t i v e  body as w e l l  as i t s  po l icy-making and q u a s i - j u d i c i a l  
body. Wi th  growth i n  t h e  number o f  s t a t e  employees and an 
accompanying need f o r  b e t t e r  management; po l icy-making and 
q u a s i - j u d i c i a l  f u n c t i o n s  were separated from t h e  a d m i n i s t r a t i v e  
f unc t i ons .  The b e l i e f  a t  t he  t ime  was t h a t  t he  personnel board, even 
th rouyh  par t - t ime,  cou ld  handle employee appeals i n  a d d i t i o n  t o  o t h e r  
c o n s t i t u t i o n a l  and s t a t u t o r y  d u t i e s .  

Testimony preser l ted t o  t h e  1983 i n t e r i m  committee i n d i c a t e s  t h a t  
t he  c u r r e n t  appeals process i s  produc iny adverse r e s u l t s .  The 
s t a t u t e s  and personnel board r u l e s  combine t o  a l l o w  n e a r l y  arly a c t i o n  
a f f e c t i n g  an employee t o  be appealed. Indeed, present  personnel r u l e s  
i n t e r p r e t  t h e  c o n s t i t u t i o n  and t he  s t a t u t e s  t o  a l l o w  e leven d i f f e r e n t  
k inds  o f  appeals t o  be made: yr ievances,  d e n i a l  o r  harassment upon 
f i l i n y  yr ievances,  d i  s c i  p l  inary  ac t i ons ,  whi s t l eb lower ,  
d i s c r i m i n a t i o n ,  l a y o f f s ,  examinat ions, i n d i v i d u a l  c l a s s i f i c a t i o n s ,  
occupat iona l  s t ua ies ,  s a l a r y  survey, and r u l e  8-1-1 which p rov ides  
t h a t  any a c t i o n  o f  t he  personnel d i r e c t o r  may be appealed. I t  was 
repo r ted  t h d t  o n l y  Colorado a1 lows appeals i n  a l l  e leven areas. (A 
more d e t a i l e d  rev iew o f  t h e  appeal process and how i t  compares w i t h  
t h e  process i n  o t h e r  s t a t e s  can be found i n  t h e  r e p o r t  t o  t h e  
committee by M r .  W i l l i a m  Lev i s . )  

As a r e s u l t ,  t h e  appeals process i s  t o o  l ony  and c o s t l y ,  o f t e n  
r e p e t i t i o u s ,  and suppo r t i ve  o f  f r i v o l o u s  appeal s. The compensation 
and c l a s s i f i c a t  on appeal processes a r e  examples o f  how 
coun te rp roduc t i ve  t h e  appeals mechanism can become. The e n t i r e  
colnbensation and l a s s i f i c a t i o n  p l a m  rnay be chal le t lyed as w e l l  as 
ind;v idual  a l l o c a t i o n s  and r e a l l o c a t i o n s  t o  a c l a s s  o r  pay grade. The 



a p p d l s  rriechdnism a l lows an issue t o  yo unresolved even a t  t he  tirile 
the  proposed chanyes i n  t he  pay o r  c l a s s i f i c a t i o n  plans a re  being 
considered by the  yovernor and the  l e y i s l a t u r e .  I t  was repor ted  t o  
the co~nr i~ i t tee  t h a t  sa la ry  survey appeals froni 1978 a re  s t i l l  a c t i v e .  
I f  eniployees were t o  win t h e i r  compensation abpeals i n  the  cour ts ,  i t  
i s  doub t fu l  whether t he  l e y i s l a t u r e  would compensate them. 

The d i r e c t o r  o f  t he  Oepartment o f  Personnel ddvanced several  
ideas t o  contend w i t h  an appeals process t h a t  she mainta ins i s  
underrnininy the  e f f i c i e n c y  and c r e a i  b i  1 it y  o f  tt ie personnel systeri~, as 
we l l  as a f f o r d i n y  n e i t h e r  due process nor  sens ib le  governnient. The 
d i r e c t o r  suyyested the  f o l l o w i n g  chanyes: a)  removal o f  the  
ru le -~nak ing  f u n c t i o n  from t h e  personnel board, where the  w r i t i n g  o f  
r u l e s  has perrni t t e d  operl appeals; b)  a1 low the  board t o  h i r e  i t s  own 
hearing o f f i c e r s ;  c )  e l  i ~ n i n a t e  sa la ry  appeals; and d )  prov ide t h a t  
c l a s s i f i c a t i o n  alid o the r  t echn ica l  appeals be heard by pdnels o f  
experts r a t h e r  than a l a y  board. 

The c o m i t t e e  concluded t h a t  t he  appeal process should be 
redef ined and t o  p e r ~ r ~ i t  s i m p l i f i e d  the personnel system t o  f u n c t i o n  
e f f e c t i v e l y  and t o  ensure a more prompt reso l  u t i  or1 o f  controvers ies.  

Conrrui t t e e  recommendat ions. The conirni t t e e  recommends t h e  
f o l  1 owing : 

--	 Amend sec t i on  24-50-103 (6) which i s  now i a e r i t i f i e d  by err~ployees 
as 	 a u t h o r i z i n y  t h e  appeal o f  any a c t i o n  o f  t he  personnel 
d i r e c t o r .  The personnel board has a l so  recognized t h i s  
subsect ion as p rov id iny  grounds f o r  broad enlployee appeal r iyhts.  
The subsect io r~  a1 lows the  board t o  reverse the  d i r e c t o r  i f  i t  
f i n d s  h i s  ac t i ons  t o  be a r b i t r a r y ,  capr ic ious ,  unreasonable, o r  
con t ra ry  t o  r u l e  o r  law. F i n a l l y ,  the  subsect ion a l lows two 
lnenibers o f  the  f i v e  illember personnel board t o  over tu rn  the  
personnel d i  r e c t o r ' s  deci  sioris. The an~enarwnt 1 irui t s  the k ind  o f  
appeals t h a t  may be taken t o  the  board t o  those ac t i ons  
i d e n t i f i e d  as appealable i n  t he  law o r  c o n s t i t u t i o n .  I n  
add i t i on ,  the  amendment prov ides t h a t  a m a j o r i t y  o f  the  boara 
rnust decide t c r  reverse o r  niodify t he  d i r e c t o r ' s  ac t ion ;  and i t  
e l  i ~ ~ l i n a t e s  "unreasonable" as one o f  the  standards t h a t  can be 
used as yrounas f o r  board a c t i o n  i n  revers iny  an d c t i o n  o f  t he  
personnel d i r e c t o r .  Adoption o f  the amendment should both reduce 
the  r l u ~ h e r  o f  appeals t o  the  board and the nurr~ber o f  reversa ls  o r  
111odifi c a t i o n s  o f  t he  personnel d i r e c t o r ' s  act ions.  

--	 hens sec t i on  21-5u-103 (7)  t o  a l l ow  the board t o  employ hear ing 
o f f i c e r s .  Cu r ren t l y  t he  board draws from a pool o f  hear ing 
o f f i c e r s  i r ~t h e  Lkpar tn ier~t  of Admi r~ i s t ra t i on .  Adoption o f  t h i s  
aniendrnent should he1 p speed t h e  h e a r i  ny process by ~nak i  ny the  
lwa r iny  o f f i c e r s  d i r e c t l y  accouritdbl e t o  the  board, r a t h e r  than 
the head o f  t he  c e n t r a l  ized hea r i  ny o f f i c e r s  ayency w i  t h i 11 
dl lother depdrtl~lerit. 

- -	 Ati~encl sec t i on  24-50-103 (8) t o  r e q u i r e  t h a t  a t y  o f  ther ~ ~ d j o r i  



- - 

- - 

- - 

- - 

- - 

personnel  board v v t e  t o  r eve rse  o r  rlioclify an appeal o f  an a c t i o r i  
o f  an a p p o i n t i n y  a u t h o r i t y  ( a  head o f  a  departnlent o r  d i v i s i o n ) .  

h e l ~ ds e c t i o r ~  24-5b-1U4 ( 3 )  which rww prov ides  t h a t  e1np1oyees 
whose p o s i t i o n s  have been downgraded o r  he ld  a t  t h e  same l e v e l  o r  
f e e l  t h a t  t h e i r  j o b  was n o t  red1 l o c a t e d  p r o p e r l y  rliay dppeal t o  
t he  board.  The ail~endr~ient a u t h o r i z e s  an appeal t o  t he  personnel  
d i  r e c t o r ,  n u t  t h e  personnel  board. Adopt ion o f  t t i i s  ar~~endrner~t 
w i l l  reduce t h e  number o f  appeals  t o  t h e  board. The c o m i  t t e e  
b e l i e v e s  t h a t  t he  a l l o c a t i o n s  of p o s i t i o n s  t o  c lasses  i s  a  
t e c h n i c a l  admini  s t r a t i  ve d e c i s i o n  which should  be made by t h e  
persunrlel d i r e c t o r .  

A ~ i e r ~ as e c t i o n  24-5U-1U5 which now a l l ows  s a l a r y  survey appeals t o  
t he  personnel  board on t h r e e  occas ions:  1 )  t h e  s e l e c t i o n  o f  key 
c l asses  t o  be surveyed; 2)  t h e  e s t a b l  ishrnent o f  s a l a r y  
r e l a t i o n s h i p s  o f  o t h e r  c lasses  t o  t h e  key c l ass ;  and 3 )  t h e  
survey r e s u l t s  i n c l u u i r ~ g  t h e  survey niethodol oyy. P resen t l y  t h e  
personnel  d i r e c t o r  hears o b ~ e c t i o n s  a t  each o f  these stages. The 
d i r e c t o r ' s  d e c i s i o n  i s  appealab le  t o  t h e  board. I f  appealed, a 
hea r i ng  o f f i c e r  a c t i n g  f o r  t h e  board ho lds  an e v i d e n t i a r y  hea r i ng  
and renders  a u e c i s i o n  which i s  appealab le  by t h e  personnel  
d i r e c t o r ,  an ayency, o r  employee. The amendment p rov ides  f o r  
i n p u t  i n  t he  des ign  o f  t he  survey b u t  does n o t  p e r n ~ i t  appeal t o  
t he  board. Adop t ion  o f  t h i s  amendment w i l l  l i g h t e n  t h e  boa rd ' s  
workload and e l i m i n a t e  t h e  u n c e r t a i n t y  t h a t  has been a  p a r t  o f  
t h e  s a l a r y  survey appeal procedure and terids t o  c l oud  
iwp l  err~en t a t i  ori o f  t he  survey. 

k~ le r id  s e c t i o n  24-50-104 ( 4 )  which now prov ides  ari appeal 
procedure t o  r e v i s i o n s  i n  t h e  c l a s s i f i c a t i o n  p lan .  The c u r r e n t  
procedure i s  micch 1  ike t h a t  a f f o r d e d  those who appeal t h e  s a l d r y  
survey. The ar~iendl~ient p rov ides  t h a t  o n l y  employees a f f e c t e d  by a  
r c c l  a s s i  f i c a t i  on r e c o r ~ i ~ ~ ~ c r ~ d a t i o n  submit  t o  t h erllay con~r~ier~ts 
d i r e c t o r  o f  personnel  w i t h  t he  f i n a l  d e c i s i o n  i n  r e c l a s s i f i c a t i o n  
ma t t e r s  made by t h e  governor.  

/henu s e c t i o n  24-5l1-123 which r e l a t e s  t o  t h e  hanu l i ny  o f  
gr ievances.  Grievances i n v o l v e  any a c t i o n  which r e l a t e s  t o  
work iny  condi  t i o r i s  o r  re1  a t i o n s h i p s ,  o r  dyency po l  i c i e s ,  r u l e s  o r  
r e y u l a t i o n s  n o t  d i r e c t l y  appealab le  t o  t h e  'personnel d i r e c t o r  o r  
t h e  personnel  boaru. Unuer sorne cond i t i ons ,  t h e  board niay now 
rev iew t h e  d e c i s i o n s  o f  the  a p p o i n t i n g  a u t h o r i t i e s .  The 
arnenument removes t h a t  board r ev i ew  a u t h o r i t y ,  nlakiny t h e  
d e c i s i o n  o f  t h e  a p p o i n t i n g  a u t h o r i t y  f i n a l  . 
h e n a  s e c t i o n  24-5U-125 dea l  i r ry w i t h  d i s c i p l  i r ~ a r y  proceeclinys --
those a c t i o n s  which a f f e c t  t h e  pay, s t a t u s  o r  t enu re  o f  an 
er~iployee. P resen t l y ,  when an ellip1 oyee cha l  1  eri9es such an a c t i o n  
he i s  e n t i t l e d  t o  a hea r i ng  i n  which an e v i d e r l t i a r y  r eco rd  i s  
devclopcd, usual  l y  before a hear i r iy  o f f i c e r  w i t h  t h e  hea r i ng  
o f f i c e r ' s  d e c i s i o n  becoming f i n a l  i f  no appeal i s  taken t o  t he  
board. The comr,~i t t e e  be1 ieves t h a t  t h e  p r o t e c t i o n s  c u r r e t i t l y  



a f f o r d e d  employees i n  t h i s  area should be r e t a i l l e a  b u t  t h a t  t h e  
process cou ld  be s t r eam l i ned  by e s t a b l i s h i n g  dead l ines  f o r  board 
hear ings atld 6. f i n a l  board d e c i s i o n  on an appeal. I n  a d d i t i o n ,  
t he  amendment s t a t e s  t h a t  i f  an employee does n o t  appear a t  a 
d i  s c i  p l  i r l a r y  hear iny  w i t h o u t  yood cause, h i s  appeal can be oeerned 
withdrawn. 

Anend s e c t i o n  24-50-125 t o  p rov ide  f o r  a rtew appeal procedure f o r  
a1 leyed  d i  sc r i n i i na to r y  o r  u n f a i r  employment p r a c t i c e s .  The s t a t e  
supreme c o u r t  has r u l e d  t h a t  w i t h o u t  a s p e c i f i c  s t a t u t o r y  
a u t h o r i z a t i o n ,  t h e  personnel board, n o t  t h e  C i v i l  K i  yh t s  
Cornnti ssion, has j u r i s d i c t i o n  over  d i s c r i m i l t a t i o n  cases i n v o l v i n y  
c l a s s i f i e d  employees. The amendment au tho r i zes  t he  C i v i  1  R i yh t s  
D i v i s i o n  t o  i w e s t i y a t e  a  cor l lp la in t  on b e h a l f  o f  t h e  personnel 
board. I f  an i n d i v i d u a l  i s  n o t  s a t i s f i e d  w i t h  t h e  f i n d i n g  o f  t h e  
C i v i l  R i y h t s  D i v i s i o n  i n v e s t i g a t i o n ,  he may abpeal t o  t h e  
personnel board. An appeal procedure, w i t h  s p e c i f i c  t ime frames, 
i s  e s t d b l i s h e d  by t h e  arnendmer~t. 

--	 Anlend s e c t i o n  24-50-125 t o  e s t a b l i s h  an appeal t i n l e tab le  f o r  t h e  
hand1 i n y  o f  a l l  appeals au tho r i zeu  by l d w  o r  t he  c o n s t i t u t i o n  
except d i s c r i ~ r ~ i n a t i o n  f i l e d  t heappedls  which may a l s o  be w i t h  
C i v i  1 R i y h t s  D i v i s i o n .  The arrlendn~erlt s t a t e s  t h d t  an dc t i o r l  o f  
t he  personnel d i r e c t o r ,  a p p o i n t i n y  a u t h o r i t y ,  o r  ayency n ~ u s t  be 
found by ttte board t o  hdve been d r b i  t r a r y  o r  c a p r i c i o u s  t o  be 
reversed on appeal. I f  an a c t i o n  i s  found t o  be warranted, b u t  
d y a i n s t  t h e  r u l e s  o f  t h e  persormel system, t h e  a c t i o n  lrlay be 
upheld b u t  c o r r e c t i v e  o r  d i s c i  p l  i n a r y  procedures may be taken 
a b a i n s t  t he  respons ib l e  person. The amendment a1 so p rov ides  t h a t  
a  pena l t y  nray be imposed on an agency o r  an employee f o r  an 
inexcusable de lay  i n  a  hear iny .  

--	 Amend s e c t i o n  24-50-125 reya rd iny  recovery  o f  cos t s  o f  
proceedi  nys. Cu r ren t  law p rov ides  f o r  t he  c o l  l e c t i o n  o f  cos t s  
i n c u r r e d  by an employee when i t  i s  found t h a t  t h e  a c t i o n  was 
f r i v o l o u s  o r  o the rw i se  yroundless. The arrtendnrent extends t o  t h e  
s t a t e  t he  r i g h t  t o  recover  c o s t s  fro111 t he  employee. 



RESOLUTION NO. 5 


SUBNITTING TO THE REGISTERED ELECTORS OF THE STATE OF 
COLORADO AN AMENDMENT TO ARTICLE XI1 OF THE 
CONSTITUTION OF THE STATE OF COLORADO, PERMITTING 
APPOINThENTS AND PROMOTIONS TO OFFICES AND EMPLOYMENTS 
I N  THE STATE PERSONNEL SYSTEM TO BE MADE ACCORDING TO 
MERIT AND FITNESS, TO BE ASCERTAINED, AS FAR AS 
PRACTICABLE, BY COMPETITIVE TESTS OF COMPETENCE WITHOUT 
REGARD TO RACE, CREED, COLOR, RELIGION, SEX, NATIONAL 
ORIGIN OR ANCESTRY, HANDICAP, AGE, OR POLITICAL 
AFFILIATION, AND REPEALING THE PROVISIONS ESTABLISHING 
THE STATE PERSONNEL BOARD AND THE STATE DEPARTMENT OF 
PERSONNEL AND THE PROVISIONS DESCRIBING THE STATE 
PERSONNEL SYSTEM. 

Reso lu t i on  Summary 

(Note: T h i s  summary a p p l i e s  t o  t h i s  r e s o l u t i o n-- as 
in t roduced  -and does n o t  n e c e s s a r i l y  r e f l e c t-- any
amendments which may -be subsequent ly adopted. ) 

Amends s e c t i o n  13 o f  a r t i c l e  X I I  o f  t h e  s t a t e  
c o n s t i t u t i o n  t o  p rov ide  t h a t  compe t i t i ve  t e s t s  s h a l l  be 
used, as f a r  as p r a c t i c a b l e ,  t o  a s c e r t a i n  t he  m e r i t  and 
f i t n e s s  o f  appointments and promotions o f  employees i n  
t he  personnel sys tern. Prov ides t h a t  such appointments 
and promotions s h a l l  be w i t h o u t  regard t o  race, co lo r ,  
creed, r e1  i g i o n ,  sex, n a t i o n a l  o r i g i n  o r  ancest ry ,  
handicap, age, o r  p o l i t i c a l  a f f i l i a t i o n .  
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-TEXT 


o f  the cons t i t u t i on  o f  the s ta te  o f  Colorado, 

permi t t ing appointments and promotions t o  o f f i c e s  and 

employments i n  the s ta te  personnel system t o  be made 

according ,to m e r i t  and f itrress, t o  be ascertained, as 

fa r  as pract icable,  by c m p e t i  t i v e  tes ts  of competence 

wi thout  regard t o  race, creed, color, re l i g ion ,  sex, 

nat ional  o r i g i n  o r  ancestry, handicap, age, o r  

p o lit h l  affi1id t i on ,  and repeal ing the prov-i s i  ons 

es tab l i sh ing  the s ta te  personnel board and the s ta te  

departwent .of wrsonne-l and tk grvrvisi  ons descrt@ing 

the state personnel systeakn 

SECTION 3. The votes cast  f o r  the adoption o r  

r e j ec t i on  o f  said amendment sha l l  be canvassed and the 

r e s u l t  determined i n  the manner provided by Taw f o r  the 

canvassing o f  votes f o r  representat ives i n  Congress, 

and i f  a ma jo r i t y  o f  the e lec tors  vot ing on the 

question sha l l  have voted "Yes", the said amendment 

sha l l  become a p a r t  o f  the s ta te  const i tu t ion.  

COMMENT 

executive d i r ec to r  o f  the department 
w i t h  the admin is t ra t ion o f  the personnel 
system pursuant t o  the const i tu t ion,  
laws, and ru les  adopted by the personnel 
board. 
Section 
sect ion 
changed, 

15, 
o f  

the 
the 

. veterans ' 
cons t i tu t ion ,  

prefer
i s  

ence 
no t  
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-TEXT 


-Be it enacted by the General Assembly o f  the State o f  

Colorado: 

SECTION 1. 24-50-101 (3) (b) and (3) (c) ,  Section 1 amends the l e g i s l a t i v e  dec lara t ion t o  
the s ta tu tes t h a t  es tab l i sh  po l i cy  f o r  the s ta te  

Colorado Revised Statutes, 1982 Repl. Vol., are personnel system. 

amended, and the said 24-50-101 (3) i s  f u r t he r  amended 

BY THE ADDITION OF A NDJ PARAGRAPH, t o  read: 

24-50-101. Short t i t l e  - l e g i s l a t i v e  dec lara t ion Paragraphs (3) (b) and (c)  summarize the dut ies of 
the personnel board and the personnel department. The- terminoloqy. (3) (b) It i s  the duty o f  the s ta te  amendment t o  paragraphs (3) (b) and (3) (c )  would s h i f t  
responsi b i l  it y  f o r  establ  ishir.9 "general c r i t e r i a  f o r  

personnel board & k r m g k - i % s - e e ~ f & i & u & i e ~ a 4 - ~ u 4 e - ~ ~ k i ~ g  t o  m e r i t  and f a i radherence the p r i n c i p l e  f o r  
treatment* o f  employees from thc personnel board t o  the 

6apasi&yt-&e-es&ab~isk-ge~era~-eri&e~ia--Ge~--adbe~e~eepersonnel d i rec to r ,  leaving the board the broad 
appel l a t e  responsi b i  1 it y  o f  pro i  i d i  ng " f a i r  and t imely  

& e - - * k - - w r i & - - p ~ i ~ e i @ e - - a n d - - W - - O e ~ % - e +  reso l  u t i o n  o f  cases before it. " 
Adoption o f  t h i s  amencment would ass i s t  i n  

i ~ d i u i d u a 4 s - - w i & b i ~ - - - & b e - - - ~ & a & e - - - ~ ~ ~ e ~ ~ e 4 - - - s y s & e m ~c l a r i f y i n g  the ro l es  o f  the depzrtment and the board. 

F u ~ & b e r ~ l f f e ~ e ~ - - i ~ - - i & - 4 e - - a s - - a d ~ u d i e a & e ~ ~ - 4 b e - ~ & a & e  

p~se~~e4- -beard - -sba44  TO provide f air and t imely  

reso lu t ion  o f  cases before it. 

(c)  IT  I S  THE DUTY OF THE STATE PERSONNEL 

DIRECTOR TO ESTABLISH THE GENERAL CRITERIA FOR 



-TEXT 

ADHERENCE TO THE MERIT PRINCIPLES AND FOR FAIR 

TREATMENT OF INDIVIDUALS WITHIN THE STATE PERSONNEL 

SYSTEM. I t  i s  the r e s p o n s i b i l i t y  o f  the s t a t e  personnel 

d i r e c t o r  t o  prov ide  leadersh ip  i n  the  areas of pol i c y  

and operat ion o f  t he  s t a t e  personnel system as we1 1  as 

t o  provide consul t a n t  serv ices t o  execut ive branch 

agencies and i n s t i t u t i o n s  o f  h igher  education t o  

f u r t h e r  t h e i r  professional  management o f  human 

resources i n  s t a t e  government. The s t a t e  personnel 

d i r e c t o r ,  pursuant t o  the  "State Admin is t ra t ive  

Procedure Act", a r t i c l e  4 o f  t h i s  t i t l e ,  s h a l l  prov ide 

necessary d i  r e c t i v e s  and ove rs igh t  f o r  the  management 

o f  the  s t a t e  personnel system and i n  the  discharge of 

h i s  c o n s t i t u t i o n a l  du ty  t o  admin is ter  the  s t a t e  

personnel sys tern. 

(e) The s t a t e  personnel d i r e c t o r  s h a l l  es tab l  i s h  

and admin is ter  an a f f i r m a t i v e  a c t i o n  program, i nc lud ing  

annual documentation by appoint ing a u t h o r i t i e s  1  i s t i n g  

methods o f  remedying, w i t h i n  a t ime per iod  es tab l ished 

COMMENT 

J 

Paragraph (e) i s  new language which provides t h a t  
the  personnel d i r e c t o r  w i l l  es t i ib l  i s h  and administer  an 
a f f i r m a t i v e  a c t i o n  program. 

Adoption o f  t h i s  amendment would g ive  s t a t u t o r y  
recogn i t i on  t o  a f f i r m a t i v e  a c t i o n  and g i ve  
admin i s t ra to rs  the  necessary f l c x i b i  1  ity t o  implement a  
program. 
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-TEXT 


mod i f i ed  on appeal t o  t h e  board o n l y  i f  AT LEAST THREE 

MEMBERS OF t h e  board # in& FIND the  a c t i o n  t o  have been 

a r b i t r a r y ,  cap r i c i ous ,  u ~ ~ e a s e ~ a k d e ,o r  c o n t r a r y  t o  

r u l e  o r  law. UNLESS OTHERWISE LIMITED BY THIS ARTICLE 

OR THE STATE' CONSTITUTION, a d e c i s i o n  o f  t he  board 

s h a l l  be s u b j e c t  t o  rev iew pursuant  t o  s e c t i o n  

24-4- 106. 

( 7 )  The board ska44 -~$44 i ze  MAY EMPLOY hear ing  

o f f i c e r s  pu~suanI--$e--pa~$--4%--eC-a~&ie4e-29-eC-$b45 

4i4~et-sub~ee$-4e-app~ep~ia$iens-made-&e-kbe-depa$$me~k 

e C - a d w i n i s l ~ a l i e n ~and SHALL empl oy such personnel as 

may be necessary f o r  t he  performance o f  i t s  du t ies ,  

i n c l u d i n g  an a d m i n i s t r a t o r  who s h a l l  serve as s e c r e t a r y  

t o  t h e  board w i t h  such d u t i e s  as t he  board may assign. 

Funds f o r  $445--pu~pese THESE PURPOSES s h a l l  be 

app rop r i a ted  by t h e  genera l  assembly. 

( 8 )  Members o f  t h e  board s h a l l  be compensated a t  

the  r a t e  o f  seven ty - f i ve  do1 l a r s  per  day f o r  each day 

i n  which t hey  a r e  a c t u a l l y  engaged i n  t h e  performance 

o f  t h e  f i v e  member board agree on a f i n d i n g  t o  reverse  
o r  mod i fy  an a c t i o n  o f  the  personnel d i r e c t o r ;  and 
c)  l i m i t i n g  t he  board t o  a l e g ~ l l y  d e f i n a b l e  c r i t e r i o n  
which must be met f o r  r e v c r s a l  o r  m o d i f i c a t i o n  o f  
a c t i o n s  o f  t he  personnel d i r e c t o r .  

Adopt ion o f  t h i s  amendment would reduce t he  number 
o f  appeals t o  t h e  board; r e q u i r e  t h a t  a m a j o r i t y  o f  t h e  
board r a t h e r  than a m a j o r i t y  o f  a quorum ayree t o  
r eve rse  t h e  d i r e c t o r ' s  a c t i m s ;  and e s t a b l i s h  a more 
c a r e f u l l y  drawn standard f o r  changing t he  d i r e c t o r ' s  
dec is ions .  

Changes i n  subsec t ion  (7 )  would a1 low the  board t o  
h i r e  i t s  own hea r i ng  o f f i c e r s .  The Department o f  
A d m i n i s t r a t i o n  c u r r e n t l y  p rov ices  hear ing  o f f i c e r s  t o  
a lmos t  a l l  agencies w i t h i n  t h e  execu t i ve  branch. 

Adopt ion o f  t h i s  amendmer t, coupled w i t h  adequate 
funding,  should p rov ide  s w i f t e t  r e s o l u t i o n  o f  employee 
appeal s. 

The amendment t o  subsect ion (8 )  s p e c i f i e s  t h a t  
e i t h e r  t h e  chairman o r  t h e  vice-chairman o f  t he  
personnel board be a member b.ho has been appointed t o  
t h e  board by t h e  governor. Ttoree board members a r e  
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-TEXT 


P . .L , -=-. 
- (3 )  C l a s s i f i c a t i o n  system p r i n c i p l e s .  (a)  The 

~ e 4 a s s i $ i e a & i e ~ - - e C - - p e s i & i e ~ s - - s h a 4 4 - - B e b e  
Lls:
i-G-
g: g ~ i ~ s i g 4 e - & k a l - p e s i & i e ~ sTHE STATE PERSONNEL DIRECTOR 
e=2 

2 SHALL BE RESPONSIBLE FOR THE PREPARATION, MAINTENANCE,= 
=z 

AND REVIS ION OF A CLASSIFICATION SYSTEM FOR ALL  
w 

* POSITIONS I N  STATE GOVERN!,IENT NOT EXPRESSLY EXEMPTED I N  

THE CONSTITUTIOld OR LAWS OF THE STATE. 

( b )  THE CLASSIFICATION SYSTEM SHALL BE BASED ON 

SOUND, S Y S T E M T I C  OCCUPATIONAL ANALYSIS AND POSITION 

EVALUATION METHODS WHICH PROVIDE FOR CONSISTENT 

OCCUPATIONAL GROUPINGS OF CLASSES AND UNIFORM ALIGNMENT 

OF CLASSES AND SALARIES AMONG THE VARIOUS DEPARTMENTS, 

INST ITUTZ ONS AND AGENCIES. 

( c )  POSITIONS having comparable d u t i e s  and 

respons i  b i  li t i e s  s h a l l  be grouped i n t o  c lasses s u b j e c t  

t o  t h e  same d e s c r i p t i v e  t i t l e ,  a  d e f i n i t i o n  o f  d u t i e s  

and r e s p o n s i b i l i t i e s ,  and requirements f o r  f i l l i n g  

p o s i t i o n s  i n  t h e  c lass .  

COMMENT 


Subsect ion (3 )  se t s  f o r t h  c e r t a i n  broad 
c l a s s i f i c a t i o n  p r i n c i p l e s  i n  a  more o r d e r l y  and c l e a r e r  
f ash ion  than i s  found under c u r r e n t  law. The new 
language i n  ( 3 )  ( a )  e s t a b l  i shes  responsi  b i  1  it y  f o r  t he  
s t a t e  c l a s s i f i c a t i o n  system w i t h  the  s t a t e  personnel 
d i  r ec to r .  

T h i s  language s p e c i f i e s  bes i c  p r i n c i p l e s  o f  the  
c l a s s i f i c a t i o n  system. I t  i: the  same language found 
i n  t h e  e x i s t i n g  24-50-104 (3 )  ( e ) .  

The language i n  ( b )  r ega rd ing  c l a s s i f i c a t i o n  of 

-92-
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TEXT 

(b) A t  t he  same t ime the  s t a t e  personnel d i r e c t o r  

rev i ses  the  c l a s s i f i c a t i o n  p 4 a ~  SYSTEM, he s h a l l  ass ign 

the c lass  t o  an appropr ia te  pay grade, sa la ry  ra te ,  o r  

sa la ry  range. 

~6J--Tke--assignmen&--e+--a--64ass-ae-a-pay-g~ade~ 

sa4a~y-~a&e~-e~-sa4a~y-~ange-~ka44--be--e++ee&ive--wken 

app~eued---by--&ke--sWe--pe~se~ne4--di~ee&e~~--un4ess 

eake~wise-p~evided-by-Jaw+ 

4dJ(c) The s t a t e  personnel d i r e c t o r  s h a l l  

determine t h e  c l a s s i f i c a t i o n  r e l a t i o n s h i p s  Beaween-key 

AMONG classes and-a44-eake~-e4asses and s h a l l  p u b l i s h  

a l l  such r e l a t i o n s h i p s  annual ly.  I n  add i t i on ,  t he  

s t a t e  personnel d i r e c t o r  s h a l l  pub1ish any subsequent 

changes i n  such re1 a t i onsh ips  whenever they occur. 

4eJ (d) ( I )  ANY EMPLOYEE DIRECTLY AFFECTED BY A 

RECOMMENDATION OF THE DEPARTMENT OF PERSONNEL MADE 

PURSUANT TO THIS SUBSECTION (4) MAY SUBMIT WRITTEN 

COMMENTS TO THE STATE PERSONNEL DIRECTOR FOR REVIEW 

WITHIN TEN DAYS AFTER THE DEPARTMENT OF PERSONNEL HAS 

COMMENT 


The amendment s t r i k e s  (4) (c )  because (4) (d)  ( I )  
below sets f o r t h  the  procedure advanced i n  the  b i l l .  

The language o f  (d) ( I )  es tab l ishes  a new 
procedure f o r  the  hand1 i n g  o f  em~.loyee ob jec t ions  t o  
r e c l a s s i f i c a t i o n s  recommended by the department t o  the  
d i r e c t o r  o f  personnel. The amendment a l lows a f f e c t e d  
employees t o  submit w r i t t e n  comments t o  the personnel 
d i  rec to r .  Cu r ren t l y  empl oyees may appeal a 
r e c l a s s i f i c a t i o n  a c t i o n  t o  the personnel board. The 
d i r e c t o r  i s  requ i red  t o  forwarc h i s  recommendation 
regarding r e c l a s s i f i c a t i o n  ac t ions  t o  the governor by 



-- TEXT 

PUBLISHED THE RECOMMENDED CHANGES TO THE CLASSIFICATION 

SYSTEM. THE STATE PERSONNEL DIRECTOR SHALL REVIEW SUCH 

WRITTEN COMMENTS, WHICH MAY BE SUPPLEMENTED BY ORAL 

COMMENT, AT THE DISCRETION OF SAID DIRECTOR. THE 

DIRECTOR SHALL FORWARD THE FINAL RECOMMENDATIONS TO THE 

GOVERNOR WITHIN FORTY-FIVE DAYS AFTER RECEIPT OF SUCH 

COMMENTS BUT I N  NO CASE LATER THAN JANUARY 15. THE 

GOVERNOR'S DECISION SHALL BE FINAL. 

(11) Any assignments o r  reassignments o f  classes 

t o  pay grades, sa la ry  rates, sa la ry  ranges, o r  

c l a s s i f i c a t i o n  r e l a t i o n s h i p s  requ i red  by the c rea t ion  

o f  new pos i t i ons  o r  any du ly  author ized reorgan iza t ion  

o r  change i n  work method which have a f i s c a l  impact 

s h a l l  be made e f f e c t i v e ,  w i t h  the approval of t he  

governor, on the  ensuing J u l y  1; except tha t ,  f o r  the  

f i s c a l  year  beginning J u l y  1, 1983, such a c t i o n  s h a l l  

take p lace on February 1, 1984. I n  order  f o r  t he  

f i s c a l  impact o f  any such eseupal ie~a4CLASSIFICATION 

COMMENT 

January 15 o f  each year. 

Th is  amendment changes the date o f  submission o f  
r e c l a s s i f i c a t i o n  r e s u l t s  t o  t h e  General Assembly from 
March 15 t o  February 1. 

Adoption o f  the  amendments t o  subsection (4) w i l l  
stream1 i n e  the  procedure f o r  consider ing the f i s c a l  
impact o f  r e c l a s s i f i c a t i o n  o f  ~mployees. 

BILL 42 




-TEXT COMMENT 


study t o  be inc luded i n  the  annual general 

app rop r ia t i on  b i l l ,  t h e  r e s u l t s  o f  such study s h a l l  be 

submitted t o  the  general assembly no l a t e r  than M a ~ s k  

46 FEBRUARY 1 OF EACH YEAR. Each study s h a l l  con ta in  

a d e t a i l e d  f i s c a l  impact c a l c u l a t i o n  by agency and 

department. Other than as provided i n  sec t ion  

24-50-109.5 o r  i n  paragraph { e j  (g) o f  subsect ion (5) 

of t h i s  sect ion, the  on ly  exception t o  t h e  J u l y  1 date 

regarding any assignment o r  reassignment o f  classes t o  

pay grades, sa la ry  rates,  o r  sa la ry  ranges, i n c l u d i n g  

those r e s u l t i n g  from specia l  sa la ry  surveys, s h a l l  be 

made i n  those urgent  s i t u a t i o n s  where personnel 

shortages w i l l  endanger the  heal th,  safety,  o r  we l fa re  

of c i t i z e n s  o f  t he  s t a t e  o f  Colorado and where spec ia l  

sa la ry  surveys conducted as a p a r t  o f  t h a t  occupational 

study i n d i c a t e  t h a t  such assignment o r  reassignment o f  

classes i s  necessary t o  provide s a l a r i e s  comparable t o  

those p r e v a i l i n g  i n  comparable kinds o f  employment. I n  

such urgent  s i t ua t i ons ,  upon approval of t he  governor 
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-TEXT COktMENT 

t o  be used i n  es tab l i sh ing  p r e v a i l i n g  ra tes  fo r  a l l  

c lasses and employees i n  the  s t a t e  personnel system. 

Tke-sla%e-perse~~e4-diree%er-ska44-de%e~~1i~e-%ke-sa4ary 

di~~ere~%ia~s-be%wee~-key-e~asses-a~d-a~~-e%her-€~asse5 


a~d--ska44--pub4isk--suek--sa4ary-diCCeve~%4a4s-a~d-a~y 

subsegue~I-ska~ges-wke~evev-%hey-ee6u~t 

(b )  ( I )  I n  order  t o  e s t a b l i s h  confidence i n  the  

sa lary  and f r i n g e  bene f i t s  survey SURVEYS, the  s t a t e  

personnel d i r e c t o r  s h a l l  meet and confer  i n  good f a i t h  

w i t h  management and employee representat ives o f  the  

s t a t e  AND A COMPENSATION ADVISORY COMMITTEE APPOINTED 

BY SAID DIRECTOR AND WITH THE BOARD f o r  the design and 

methodology o f  the  survey SURVEYS. THE MANAGEMENT AND 

EMPLOYEE REPRESENTATIVES, THE COMMITTEE, AND THE BOARD 

SHALL SERVE TO ADVISE THE DIRECTOR I N  THE VARIOUS 

PHASES AND ELEHENTS Or THE SALARY AND FRINGE BENEFITS 

SURVEYS. The s t a t e  personnel d i r e c t o r  s h a l l  develop and 

p u b l i s h  a statement o f  p o l i c y  and a manual of 

The amendment t o  subsect ion (5) (b) ( I )  provides 
t h a t  t he  personnel d i r e c t o r  meet w i t h  a compensation 
advisory group appointed by the  b i r e c t o r  and w i t h  t h e  
personnel board t o  rece ive  g u i d a ~ ~ c e  p r i o r  t o  conducting 
the  sa la ry  and f r i n g e  b e n e f i t  sLrvey. The law al ready 
requ i res  the  d i r e c t o r  t o  meet w i t h  management and 
employee representa t ives  r e g ~ r d ing the  surveys. 
Adoption o f  t h i s  language would recognize an advisory 
group created several years ago. 

Adoption o f  t h i s  amendmerlt w i l l  strengthen the  
r o l e  o f  management, employee re1 resenta t ives  and the  
advisory committee i n  c a r e f u l l y  const ruc t ing  a survey. 
Such a procedure became more impcrtant  w i t h  the  repeal 
o f  t he  r i g h t  o f  employees t o  apl ea 1 the  resu 1 t s  o f  the  
sa lary  and f r i n g e  b e n e f i t  surveys provided under 
cu r ren t  law i n  24-50-104 (5) (c )  (11). 
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TEXT 


(d)  The s t a t e  personnel d i r e c t o r  s h a l l  recommend 

t o  the  governor sa la ry  adjustments by pay plans 

developed i n  accordance w i t h  subsect ion (6 )  o f  t h i s  

sect ion.  The recommended sa la ry  adjustments s h a l l  take 

i n t o  cons idera t ion  the delay between the  de terminat ion  

o f  t he  s a l a r y  adjustments and t h e i r  imp1 ementation. 

The adjustments f o r  purposes o f  accommodating the  delay 

s h a l l  be based on sound econometric f o recas t i ng  models 

se lec ted  by the  d i r e c t o r .  

(e )  The governor s h a l l  con t rac t  f o r  'an annual 

performance a u d i t  o f  the  design, methodology, 

procedures, and appl i c a t i o n  o f  data regarding the  

annual s a l a r y  and f r i n g e  b e n e f i t s  surveys. Such 

c o n t r a c t  s h a l l  be sub jec t  t o  the  prov is ions  o f  t he  

"Procurement Code", a r t i c l e s  101 t o  112 o f  t h i s  t i t l e .  

( f )  The sa la ry  survey data s h a l l  be presented on 

the  bas is  o f  recommended grades f o r  a l l  c lasses 

e f f e c t i v e  on the  ensuing J u l y  1. The f r i n g e  b e n e f i t s  

survey data s h a l l  be presented on the basis  o f  a 

COMMENT 

Th is  new language i n  (5) (d)  a l lows the personnel 
d i r e c t o r  t o  a d j u s t  t he  f i n d i n g s  o f  the sa la ry  and 
f r i n g e  b e n e f i t  surveys t o  r e f l e c t  economic cond i t i ons  
occu r r i ng  between the  conduct o f  the  surveys and the 
implementat ion date. 

Adoption o f  t h i s  amendment would g i ve  the 
personnel d i  r e c t o r  t he  f 1 e x i  b i  1 ity t o  address the  
p o t e n t i a l  f o r  changes i n  s a l a r i e s  du r ing  the e i g h t  
months t h a t  pass between the  c o l l e c t i o n  o f  data and the  
date employees r e a l i z e  the  sa lu ry  and f r i n g e  b e n e f i t  
changes. 

Paragraph (e)  i n i t i a t e s  a new procedure, the  
conduct o f  an annual performance a u d i t  o f  the design, 
methodology, procedures anc a p p l i c a t i o n  o f  data 
concerning the  sa la ry  and f r i n c e  b e n e f i t  surveys. 

Adoption o f  t h i s  procedure may o f f e r  assurance 
t h a t  the  survey recommendations have been reviewed by 
an independent source. 

Paragraph ( f  i s  a r e w r i t e  o f  the  c u r r e n t  law 
found i n  (5) ( d1. The language o f  the amendment does 
omit  the  f o l l o w i n g  sentence fobnd i n  the  c u r r e n t  law: 

I n  comparing t h e  averase percentage costs f o r  
f r i n g e  benef i ts  f o r  s t a t e  employment, j o b  
secu r i t y ,  survey t ime lag, and o ther  unique 



TEXT 

percentage o f  t he  employer's ac tua l  p a y r o l l  costs 

computed i n  t h e  f o l l o w i n g  manner: The sum o f  the t o t a l  

number o f  working hours per  year granted f o r  such 

benef i ts  as s i c k  leave, hol idays, and vacat ion s h a l l  be 

d i v ided  by the  t o t a l  hours requ i red  i n  the normal work 

year by these employers. Other benef i ts ,  such as 

insurance and h o s p i t a l i z a t i o n  premiums and re t i rement  

payments, which cannot be i d e n t i f i e d  i n  terms o f  hours 

per year  s h a l l  be reported i n  d o l l a r  amounts o r  

percentages o r  reported i n  such o ther  ways as can be 

i d e n t i f i e d .  

SECTION 5. 24-50-104 (5), 1982 Repl. Vol., as 

amended, i s  amended BY THE ADDITION OF A NEW PARAGRAPH 

t o  read: 

24-50-104. C l a s s i f i c a t i o n  and compensation. 

(5) Salary and f r i n g e  bene f i t s  surveys. (g) (I)The 

s t a t e  personnel d i r e c t o r  s h a l l ,  by January 15 o f  each 

year, submit t o  t h e  governor the  f i n a l  sa la ry  and 

COMMENT 

f a c t o r s  found i n  s t a t e  employment s h a l l  be 
considered. 

Sect ion 5 d e t a i l s  the  dates f o r  submission o f  the 
sa lary  and f r i n g e  b e n e f i t  survey r e s u l t s  t o  t h e  General 
Assembly and the  treatment o f  t he  data by t h e  
l e g i s l a t u r e .  

Subparagraph (5)  (g )  ( I )  i s  a r e w r i t i n g  o f  the  
cu r ren t  law found i n  24-50-104 (5) (e)  (I)and ( f )  w i t h  
th ree changes: a) the  date f o r  submission o f  the  survey 
r e s u l t s  t o  the  governor i s  moved from March 1 t o  
January 15; b) t he  date f o r  the  governor t o  send the  
survey r e s u l t s  and t h e i r  est imated f i s c a l  impact t o  the  
JBC i s  moved from March 15 t o  February 1; and c) new 
language provides t h a t  changes i n  f r i n g e  bene f i t s  w i l l  

BILL 42 
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f r i n g e  b e n e f i t  recommendations f o r  t he  ensuing f i s c a l  

year,  which r e p o r t  s h a l l  be pub l i shed  and s h a l l  i n c l u d e  

a d e t a i l e d  exp lana t i on  o f  t he  methodology and conduct  

o f  t he  surveys. Such r e p o r t  s h a l l  a l s o  i n c l u d e  t he  

average percentage s a l a r y  survey increase f o r  a l l  

employee c lasses  as computed annua l l y  by t h e  s t a t e  

personnel d i r e c t o r .  No l a t e r  than t h e  February 1 n e x t  

f o l l o w i n g ,  t h e  governor  s h a l l  t r a n s m i t  t h e  s t a t e  

personnel d i r e c t o r ' s  r e p o r t  and t h e  est imated c o s t s  f o r  

s a l a r y  and f r i n g e  b e n e f i t  adjustments t o  t h e  j o i n t  

budget committee o f  t h e  general  assembly f o r  i n c l u s i o n  

as separate i tems i n  t h e  general  a p p r o p r i a t i o n  b i l l ,  

i n c l u d i n g  w i t h  such t r a n s m i t t a l  t h e  s a l a r y  ad justments  

o f  a l l  proposed reassignments o f  c lasses  t o  pay grades, 

s a l a r y  r a tes ,  o r  s a l a r y  ranges as submi t ted by the  

s t a t e  personnel d i r e c t o r  pursuant  t o  subparagraph ( II) 

o f  paragraph (d )  o f  subsec t ion  (4 )  of t h i s  sec t ion ,  

which reassignments s h a l l  take e f f e c t  a t  t he  s t a r t  o f  

t h e  ensuing f i s c a l  y e a r  un less  o therw ise  ordered by t h e  

n o t  take  e f f e c t  u n t i l  enacted by t / , e  General Assembly. 
Adopt ion o f  t h i s  amendment w i l l  a l l o w  t h e  

1 e g i  s l a t u r e  t he  necessary t ime t o  cons ider  the f i s c a l  
impact o f  s a l a r y  inc reases  on t/,e s t a t e  budget. The 
change can be a t t r i b u t e d  i n  p a r t  t c  t h e  new 140 day 
l i m i t  on l e g i s l a t i v e  sess ions i n  even-numbered years. 



I kXT 

governor a c t i n g  pursuant t o  sec t ion  24-50-109.5. No 

changes i n  f r i n g e  b e n e f i t s  which are granted by s t a t u t e  

s h a l l  take e f f e c t  u n t i l  enacted by the  general 

assembly. 

(11) To f a c i l i t a t e  the  repor t i ng  of estimated 

costs requ i red  o f  the  s t a t e  personnel d i  r e c t o r  pursuant 

t o  subparagraph ( I )  o f  t h i s  paragraph (g), t he  records 

of a l l  c l a s s i f i e d  pos i t i ons  i n  the  s t a t e  personnel 

system s h a l l  be c u r r e n t  and inc luded i n  the  s t a t e  

personnel data system by January 1 o f  each year, 

beginning i n  1985. 

(111) Notwithstanding the  prov is ions  of 

subparagraph ( I )  of t h i s  paragraph (g), the  general 

assembly may spec i f y  i n  the  general app rop r ia t i on  b i l l  

the  amount of t h e  average percentage sa la ry  survey 

increase fo r  a l l  employee classes f o r  the  f i s c a l  year. 

I n  the  event t h a t  such amount i s  d i f f e r e n t  from the  

average percentage sa la ry  survey increase inc luded i n  

Subparagraph (11) d i r e c t s  t h a t  a l l  records o f  
c l a s s i f i e d  p o s i t i o n s  be current .  Adoption o f  t h i s  
amendment would a s s i s t  t he  persormel department w i t h  
c o l l e c t i o n  o f  cu r ren t  data. 

Subparagraph (111) was adopted dur ing  the  1983 
l e g i s l a t i v e  session t o  a l l ow  the General Assembly t o  
a1 t e r  t h e  amount of t he  average percentage s a l a r y  
survey increase f o r  employees contained i n  the  sa la ry  
and f r i n g e  b e n e f i t  surveys. The on ly  change made by 
the  amendment i s  the  d e l e t i o n  o f  language which 
s p e c i f i e s  t h a t  there  w i l l  be no sa lary  reduct ions f o r  
employees du r ing  t h e  1983-84 f i s c a l  year. The 
subparagraph i s  repealed a t  the  end of t he  1984-85 
f i s c a l  year. 

BILL -42 
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the  r e p o r t  o f  the s t a t e  personnel d i r e c t o r ,  the  s t a t e  

personnel d i r e c t o r  s h a l l  a d j u s t  the proposed 

reassignments o f  c lasses t o  pay grades, sa la ry  rates,  

o r  sa la ry  ranges so t h a t  the  r e s u l t i n g  average 

percentage s a l a r y  survey increase f o r  a l l  employee 

c lasses as computed annua l ly  equals the amount 

s p e c i f i e d  i n  the  general app rop r ia t i on  b i l l .  I n  t he  

event  t h a t  t he  amount s p e c i f i e d  i n  the  general 

a p p r o p r i a t i o n  b i l l  i s  l ess  than the  average percentage 

s a l a r y  survey increase inc luded i n  the  r e p o r t  o f  the  

s t a t e  personnel d i r e c t o r ,  the  s t a t e  personnel d i r e c t o r  

may, as an a l t e r n a t i v e  t o  a d j u s t i n g  the  proposed 

reassignments o f  c lasses t o  pay grades, sa la ry  rates,  

o r  sa la ry  ranges, postpone the e f f e c t i v e  date o f  such 

reassignments up t o  the  l a s t  calendar month o f  t he  

f i s c a l  year  so t h a t  the  average percentage sa la ry  

survey increase f o r  a l l  employee classes as computed 

f o r  t he  f i s c a l  year  equals the  amount spec i f ied  i n  the  

general a p p r o p r i a t i o n  b i l l .  Th is  subparagraph ( I  11) 
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-TEXT 

prov is ions  o f  t h i s  a r t i c l e .  

SECTION 7. 24-50-112 ( 3 ) ,  Colorado Revised 

Statutes,  1982 Repl. Vol., i s  amended t o  read: 

24-50-112. Examinations - when he ld  - standards -
e l i g i b l e  l i s t .  (3) (a) The board s h a l l  provide by 

r u l e ,  consider ing t h e  recommendations o f  t he  s t a t e  

personnel d i r e c t o r ,  the  cond i t ions  under which 

appl i c a t i o n s  w i  11 be accepted, the procedures by which 

t e s t s  w i l l  be held, t he  frequency w i t h  which candidates 

may compete- i n  the same examination, and the standards 
. 

by which candidates s h a l l  be deemed q u a l i f i e d .  The 

s t a t e  personnel d i r e c t o r  s h a l l  e s t a b l i s h  procedures 

governing t h e  examination process, which s h a l l  be 

un i fo rm ly  used by t h e  p r i n c i p a l  departments. 

(b)  APPLICANTS SHALL NOT BE REJECTED SOLELY 

BECAUSE THEY DO NOT HAVE THE EDUCATION REQUIRED I N  THE 

CLASS SPEC1 FICATIONS EXCEPT WHERE EDUCATION I S  A 

PREREQUISfTE FOR A PROFESSION OR I S  MANDATED BY FEDERAL 

LAW. WHERE EDUCATION I S  NOT A PREREQUISITE OR A 

COMMENT 

Sect ion 7 conta ins  amendments t o  provide t h a t  an 
app l i can t  w i l l  n o t  be re jec ted because he lacks the  
s p e c i f i c  educat ional  requirement s e t  i n  a j o b  
spec i f i ca t i on .  Experience i s  t o  t e  considered as wel l .  

See exp lanat ion  above. 
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FEDERAL MANDATE, APPLICANTS' EXPERIENCE SHALL BE 

CONSIDERED. 

SECTION 8. 24-50-115 (G),  Colorado Revised The amendment i n  sec t ion  8 s p e c i f i e s  t h a t  an 
employee who i s  promoted t o  a new p o s i t i o n  bu t  i s  

Statutes, 1982 Repl. Vol., i s  amended t o  read: dismissed from t h a t  new p o s i t i o n  because o f  
unsat is fac tory  performance may go back t o  h i s  o l d  

24-50-115. Employment 1  i s t s  - c l a s s i f i c a t i o n s  - pos i t ion .  

appointments - probat ionary periods. ( 6 )  The board 

s h a l l  es tab l  i s h  probat ionary periods f o r  a1 1  persons 

i n i t i a l l y  appointed, promoted, o r  t rans fe r red  i n t o  a 

d i f f e r e n t  p o s i t i o n  a t  t h e i r  request o r  who are  i n  a  

p o s i t i o n  r e a l  located t o  a  h igher  pay grade, b u t  n o t  t o  

exceed twelve months f o r  any c lass o r  pos i t ion .  A f t e r  

s a t i s f a c t o r y  complet ion o f  any such period, as 

demonstrated by s a t i s f a c t o r y  o r  above average 

performance evaluat ions,  the person s h a l l  be c e r t i f i e d  

t o  such c lass  o r  p o s i t i o n  w i t h i n  the  s t a t e  personnel 

system, bu t  unsa t i s fac to ry  performance s h a l l  be grounds 

for  d ismissal  by the  appoint ing a u t h o r i t y  dur ing  such 

per iod  w i thou t  r i g h t  o f  appeal. ANY EMPLOYEE WHO IS  
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-TEXT COMMENT 


SECTION 10. 24-50-124 ( I ) ,  Colorado Revised 


Statutes, 1982 Repl. Vol., i s  amended t o  read: 


24-50-124. Reduction of employees. (1) When 

c e r t i f i e d  employees are  separated from s t a t e  serv ice  

due t o  lack  o f  work, lack  o f  funds, o r  reorganizat ion,  

they s h a l l  be separated o r  demoted according t o  

procedures es tab l ished by Lbe-s%aLe-pe~se~~e4--di~ee%e~ Current ly ,  t he  separat ion o f  c e r t i  f i e d  employees 
from s t a t e  serv ice  i s  handled by board r u l e  and n o t  the 

RULE. Such procedure s h a l l  requ i re  t h a t  cons i d e r a t i o n  personnel d i r e c t o r .  The amendment r e f  1 ec ts  t h a t  
c u r r e n t  pract ice.  

be g iven t o  performance evaluat ions o f  t he  employees 

and s e n i o r i t y  w i t h i n  the  t o t a l  s t a t e  service. Such 

.employees s h a l l  have r e t e n t i o n  r i g h t s  throughout the  

p r i n c i p a l  department i n  which they are employed unless 

the  head o f  the  department requests, and the  board 

approves, i n  advance, l i m i t a t i o n  o f  r e t e n t i o n  r i g h t s  t o  

major d i v i s ions ,  i n s t i t u t i o n s ,  o r  co l leges w i t h i n  the  

p r i n c i p a l  department. 

SECTION 11. 24-50-125 (4) and (5), Colorado Sect ion 125 o f  t h e  law deals w i t h  appeals t o  
dismissals, suspensions, o the r  d i s c i p l i n a r y  act ions and 

Revised 	 Statutes,  1982 Repl. Vol., as amended, are ac t ions  which adversely a f f e c t  an employee's pay. It 
s p e c i f i e s  t h a t  a d i s c i p l i n e d  employee be n o t i f i e d  o f  

amended, and the  s a i d  24-50-125 i s  f u r t h e r  amended BY the  a c t i o n  w i t h i n  5 days and t h a t  w i t h i n  10 days a f t e r  
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TEXT 


THE ADDITION OF A NEW SUBSECTION, t o  read: 


24-50-125. D i s c i p l i n a r y  proceedings - hearings -
procedure. (4 )  A t  such hearing, WHICH SHALL BE HELD 

WITHIN FORTY-FIVE DAYS OF RECEIPT OF THE EMPLOYEE'S 

PETITION, the  employee s h a l l  be e n t i t l e d  t o  

representa t ion  o f  h i s  own choosing a t  h i s  own expense. 

The board s h a l l  cause a verbat im record o f  t he  

proceedings t o  be taken and s h a l l  ma in ta in  such record. 

A t  the  conclus ion o f  such hearing, bu t  n o t  l a t e r  than 

4 k i ~ 4 yFORTY-FIVE days a f t e r  t he  conclus ion o f  such 

hearing, the  board s h a l l  make p u b l i c  w r i t t e n  f i n d i n g s  

o f  f a c t  and conclusions o f  law a f f i rm ing ,  modifying, o r  

revers ing the  a c t i o n  o f  the  appoint ing au tho r i t y ,  and 

the  appoint ing a u t h o r i t y  s h a l l  thereupon promptly 

execute the  f i nd ings  o f  the  board. 

(5 )  I n  add i t ion ,  s h a l l  HOLD athe  board g ~ a ~ a  

COMMENT 

r e c e i p t  o f  n o t i f i c a t i o n  the  emplojee may p e t i t i o n  the  
personnel board f o r  a hearing. Current law does not, 
however, spec i f y  when the  board must hear an appeal. 
The proposed changes shown i n  amendments t o  subsections 
below address t h i s  issue and o ther  concerns over the 
hearing process f o r  d i  s c i  p l  i n a r j  ac t ions  and those 
ac t i ons  which adversely a f f e c t  an i n d i v i d u a l ' s  pay. 

The new language i n  subsection (4)  d i r e c t s  t h a t  a 
hearing on a p e t i t i o n e r ' s  appeal t e  held w i t h i n  45 days 
a f t e r  r e c e i p t  o f  the  appeal by the personnel board. 

The change from 30 t o  45 days i s  made t o  make a l l  
t ime l i m i t s  f o r  decis ions consistent.  

Th is  new language provides the same 45 day l i m i t  
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TEXT 


(2) I f  the  board i s  requ i red  o r  decides t o  hold a 

hearing, i t  s h a l l  g i ve  w r i t t e n  n o t i c e  of the t ime and 

place f o r  t he  hear ing t o  the employee o r  app l i can t  and 

the  agency invo lved a t  l e a s t  f i v e  days before the  date 

se t  f o r  the hearing, and such hearing s h a l l  commence 

no t  l a t e r  than f o r t y - f i v e  calendar days a f t e r  

submission o f  t h e  appeal t o  the  board. The hearing 

date  may be cont inued on ly  once f o r  good cause f o r  no 

longer than f o r t y - f i v e  days w i t h  the  approval o f  t he  

board. 

(3 )  The board o r  a hearing o f f i c e r  fo r  the  board 

s h a l l  i ssue i t s  w r i t t e n  dec is ion  w i t h i n  f o r t y - f i v e  

calendar days a f t e r  the  conclusion o f  the  hearing and 

the  submission o f  b r i e f s .  Any p a r t y  may appeal the  

dec is ion  o f  t he  board t o  the  c o u r t  o f  appeals w i t h i n  

f o r t y - f i v e  days i n  accordance w i t h  sec t ion  24-4-106 

(11). On appeal t o  the court ,  the board's f i nd ings  o f  

fact,  i f  supported by substant ia l  evidence, s h a l l  be 

conclusive. 

COMMENT 

Subsection (2)  provides t h a t  no t ices  o f  t he  
board's hear ing date  s h a l l  be made a t  l e a s t  5 days 
p r i o r  t o  the  hearing. A hearing must be conducted no 
l a t e r  than 45 days a f t e r  submission o f  the appeal t o  
t h e  board. 

Decisions of t he  board o r  hearing o f f i c e r  a re  t o  
be issued w i t h i n  45 days a f t e r  the hearing w i t h  a 45 
day l i m i t  on f i l i n g  of appeals t o  the cou r t  o f  appeals. 
Appeals no longer would be f i l e d  w i t h  the  d i s t r i c t  
cour t .  



TEXT 	 COMMENT 

(4) 	 I f  a hear ing o f f i c e r  conducts a hearing on Aggrieved p a r t i e s  must f i l e  w i t h  the  board w i t h i n  
30 days ifthey wish t o  modify the  i n i t i a l  dec i s ion  o f  

I f  o f  the  board, any pa r t y  who seeks t o  modify the  a hearing o f f i c e r .  

i a l  dec i s ion  must f i l e  an appeal w i t h  the board Time l i m i t s  a re  imposed on the  board concerning 
c e r t i f i c a t i o n  and rev iew o f  the  appeal. 

w i t h i n  t h i r t y  days o f  the  i n i t i a l  dec i s ion  pursuant t o  

sec t ion  24-4-105 (14). Wi th in  s i x t y  days a f t e r  the  

record i s  designated i n  accordance w i t h  sec t ion  

24-4-105 (15) (a),  - t h e  board s h a l l  c e r t i f y  the record. 

The board s h a l l  conduct i t s  review i n  accordance w i t h  

sec t i on  24-4-105 (15) (b) and issue i t s  f i n a l  dec is ion  

w i t h i n  n i n e t y  days a f t e r  the record has been c e r t  i f i e d .  

(5) 	 I n  a l l  appeals, i nc lud ing  d i s c i p1inary Under (5), an a c t i o n  o f  the appoint ing a u t h o r i t y  
o r  agency must be found a r b i t r a r y  o r  capr ic ious  to  be 

appeals, the board s h a l l  uphold the a c t i o n  o f  the s ta te  reversed by the  board on appeal. I f  an a c t i o n  i s  found 
t o  be warranted, b u t  aga ins t  the r u l e s  o f  the  system, 

personnel d i r e c t o r ,  the  appoint ing au tho r i t y ,  o r  the  the  a c t i o n  may be upheld b u t  c o r r e c t i v e  o r  d i s c i p l i n a r y  
a c t i o n  taken aga ins t  t he  responsib le person. 

agency unless the  a c t i o n  i s  found t o  be a r b i t r a r y  o r  

capr ic ious.  I f  the  board f i n d s  t h a t  the  a c t i o n  o f  the 

s t a t e  personnel d i r e c t o r ,  the appoint ing au tho r i t y ,  o r  

the  agency was warranted al though the  r u l e s  o f  the 

s t a t e  personnel system were no t  complied w i t h  i n  tak ing  

such act ion,  the  board s h a l l  uphold the  a c t i o n  bu t  a l so  
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TEXT 

s h a l l  order  t h a t  t he  person o r  persons responsib le f o r  

n o t  f o l l o w i n g  t h e  ru les  rece ive  appropr ia te  and 

equ i tab le  c o r r e c t i v e  o r  d i s c i p l i n a r y  act ion.  

(6) I f  an app l i can t  o r  employee i s  responsib le 

f o r  any inexcusable delay i n  conducting the  hearing o r  

i n  the  issuance o f  a decision, t h a t  person s h a l l  n o t  

rece ive  back pay o r  any o ther  award f o r  the  per iod o f  

delay. I f  an agency o r  an appo in t ing  a u t h o r i t y  i s  

respons ib le  f o r  a s i m i l a r  inexcusable delay i n  the  

proceedings, an app l i can t  o r  an employee, i f  successful 

on appeal, s h a l l  have h i s  costs, i nc lud ing  a t to rney  

fees, pa id  f o r  by the  agency o r  the  appoint ing 

au tho r i t y .  

( 7 )  The board, the employee o r  app l icant ,  and the  

agency o r  appo in t ing  a u t h o r i t y  a re  necessary p a r t i e s  i n  

any appeal t o  the  c o u r t  o f  appeals, a1 though the board 

need n o t  f i l e  responsive pleadings unless i t  so 

desires. I f  the  board does no t  f i l e  such pleadings, i t  

COMMENT 


The language i n  (6) addresses the issue o f  delays 
i n  conducting hearings. I t  imposes a penal ty  on an 
app l i can t  o r  employee f o r  causing an inexcusable delay 
i n  conducting a hearing. 

A penal ty  i s  a l s o  im~osed  on the  agency o r  
appo in t ing  a u t h o r i t y  i f  they are  responsib le f o r  
s i m i l a r  inexcusable delays i n  proceedings. 



TEXT 

s h a l l  be represented by the  appel lee. 

SECTION 13. 24-50-125.5 ( I ) ,  . Colorado Revised 

Statutes, 1982 Repl. Vol ., i s  amended t o  read: 

24-50-125.5. Recovery f o r  improper personnel 

act ion.  (1 )  Upon f i n a l  r e s o l u t i o n  o f  any proceeding 

r e l a t e d  t o  the  prov is ions  o f  sesQie~--24-58-489-e~ 

24-68-425--e~--~e4a&ed--&e--a~--ae&ie~--based--upe~--a~ 

THIS ARTICLE, I F  I T  I S  FOUND THAT the  personnel a c t i o n  

from which the  proceeding arose OR THE APPEAL OF SUCH 

ACTION was i n s t i t u t e d  f r i v o l o u s l y ,  i n  bad f a i t h ,  

mal ic ious ly ,  OR as a means o f  harassment o r  WAS 

otherwise groundless, THE EMPLOYEE BRINGING THE APPEAL 

OR the  department, agency, board, o r  commission tak ing  

such personnel a c t i o n  s h a l l  be l i a b l e  f o r  any a t to rney 

fees and o ther  costs incur red by the employee OR AGENCY 

COMMENT 


The amendment i n  sec t i on  13 deals w i t h  the  
recovery o f  costs o f  ~ roceed inqs .  Current law al lows 
an employee t o  c o l l e c t  costs incur red when a r u l i n g  
favors the  employee and i t  i s  found t h a t  the a c t i o n  was 
f r i v o l o u s  o r  otherwise groundless. The proposed 
language extends t o  the  s t a t e  the r i g h t  t o  recover 
costs from the  employee. 
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-TEXT 

aga ins t  whom such APPEAL OR personnel a c t i o n  was taken, 

i ~ - d e i e ~ d i ~ g - a g a i ~ s G - s b l e R - a e % i 8 ~ ti n c l u d i n g  the c o s t  o f  

any t r a n s c r i p t  together  w i t h  i n t e r e s t  a t  the  l e g a l  

rate.  Reimbursement o f  such a t to rney  fees and o the r  

cos ts  s h a l l  be made by the  EMPLOYEE OR THE department, 

agency, board, o r  c m i  ss i o n  ie~4Rwi%R upon 

presenta t ion  by the employee OR AGENCY o f  a statement 

o f  the  a t t o r n e y  fees and o ther  costs i ncu r red  which has 

been approved by the  board, and any such c l a i m  approved 

by the  board AGAINST AN AGENCY s h a l l  be a charge on 

moneys appropr ia ted  t o  the  department, agency, board, 

o r  commission. Each department, agency, board, o r  

commission s h a l l  r e p o r t  t o  the  j o i n t  budget committee 

each year  concerning the number o f  c laims made and the  

amount o f  moneys pa id  by the  department, AGENCY, BOARD, 

OR COMMISSION under t h i s  sec t i on  du r ing  the  prev ious 

f i s c a l  year. 

SECTION 14. 13-30-104, Colorado Revised Statutes,  

COMMENT 


The amendment t o  sec t i on  14 makes a necessary 
i n t e r n a l  reference change i n  the law. 



TEXT 


as amended, i s  amended t o  read: 

13-30-104. Jud ic ia l  compensation adjustment. 

E f f ec t i ve  f o r  a six-month per iod conmencing January 1, 

1982, the compensation o f  j u s t i ces  and judges i n  e f f e c t  

on the preceding December 30, except as provided i n  

sect ion 13-30-103 (1) ( i ) ,  sha l l  be adjusted according 

t o  the average percentage salary increase determined by 

the s ta te  personnel d i r e c t o r  and contained i n  the 

r epo r t  submitted pursuant t o  sect ion 24-50-104 (5) {e+ 

(g), C.R.S. 

SECTION 15. E f f ec t i ve  date. This a c t  sha l l  take 

e f f e c t  Ju l y  1, 1984. 

SECTION 16. Safety clause. The general assembly 

hereby f inds,  determines, and declares t h a t  t h i s  a c t  

i s  necessary f o r  the immediate preservat ion of the 

pub1 i c  peace, health, and safety. 

COMMENT 


The e f f e c t i v e  date o f  the t i l l  i s  Ju l y  1, 1984. 
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AH)I POSSIBLE COHSTITUTIONAL #(D STATUTORY OUNGES -- BY WILLIAM LEVIS, ATTORMY 

AT U W ,  EFOE TW INTERIM COmITTEE ON PERSONNU ON OCTOBER 12, 1983. 

Mr. Chairman, members of t h e  Interim Committee, and Ladies and Gentlemen. 

My name is W i l l i a m  Levis. I an an Assistant  Attorney General on leave ?ran t h e  

Department of Law t o  explore possible changes in Colorado's 

cons t i tu t ional ly-crea ted  personnel system. In my l ega l  capacity, I have 

represented both t h e  Personnel Board and Department and both canplainants  and 

appointing a u t h o r i t i e s  before t h e  Board. Based on t h a t  experience and my 

research the l a s t  three  months of c i v i l  serv ice  systems i n  o ther  s t a t e s ,  I am 

formulating several  conclusions and recommendations a s  t o  how I think Colorado's 

personnel sys t em can be improved t o  better serve employees, appointing 

a u t h o r i t i e s  and, most important, the  r e s iden t s  of t h i s  S ta te .  

In conducting my research, I have prepared comparison c h a r t s  and d o c m n t s ,  

some of which have been provided t o  you taday. I a lso  have summarized t h e  

spec i f i c  cons t i tu t iona l  and s t a tu to ry  powers of both t h e  Personnel Board and 

Department. These summaries a r e  being provided for  your review along w i t h  a 

discussion on appeal r i g h t s  that I had prepared fo r  your September meeting. 

Instead of reading tha t  presentat ion today, I request t h a t  t h e  C m i t t e e  members 

review tha t  paper a t  your convenience. This afternoon, I w i l l  h ighlight  h a t  I 

fee l  are areas on which t h e  Interim C m i t t e e  may w i s h  t o  focus i n  proposing 

changes in  the  s t a t e  personnel system. 

Unlike i n  most s t a t e s ,  Colorado's c i v i l  serv ice  system is a crea ture  of our 

Constitution. The only s t a t e  tha t  has as  de ta i led  a cons t i tu t iona l  personnel 

system a s  ours is Louisiana, which l a s t  amended its personnel provision in  1974. 



Unl ike  any o t h e r  s t a t e  i n  t h e  c o u n t r y ,  Lou i s i ana '  b a s e s  i t s  l e g a l  system on t h e  

Napoleonic  Code, French c i v i l  law. 3 u s t  about  a n y t h i n g  of impor t ance  is found 

i n  i ts  c o n s t i t u t i o n . '  

Colorado a long  w i t h  t h e  o t h e r  48 s t a t e s  b a s e s  i ts l e g a l  sys tem on E n g l i s h  

common law. I n  t h e o r y ,  t h i s  means t h a t  s t a t e  c o n s t i t u t i o n s ,  a s  t h e  U.S. 

C o n s t i t u t i o n ,  shou ld  c o n t a i n  b a s i c ,  fundamenta l  p r i n c i p l e s .  S t a t e  and f e d e r a l  

s t a t u t e s  f l e s h  o u t  t h e s e  p r i n c i p l e s  i n  some d e t a i l  w h i l e  f i n e  t u n i n g  is l e f t  t o  

a d m i n i s t r a t i v e  a g e n c i e s .  V i s u a l l y ,  t h i s  t h e o r y  of  lawmaking shou ld  l o o k  l i k e  a 

pyramid. The c o n s t i t u t i o n  is t h e  narrow t o p ;  t h e  s t a t u t e s  are t h e  l a r g e r  

m i d s e c t i o n ;  and agency r u l e s  are t h e  g r e a t  base .  

Under French c i v i l  law, t h e  p y r m i d  t u r n s  i n t o  a s q u a r e  w i t h  c o n s t i t u t i o n a l  

p r o v i s i o n s  as d e t a i l e d  as t h e  laws unde rnea th  them. Even though Colorado i s  a 

common law s t a t e ,  o u r  p e r s o n n e l  sys tem more r e s e m b l e s  a s q u a r e  than  a pyramid. 

Article XII, s e c t i o n s  1 3  t h r o u g h  15 ,  which a r e  t h i s  s t a t e ' s  c o n s t i t u t i o n a l  

p e r s o n n e l  p r o v i s i o n s ,  a r e  as d e t a i l e d  a s  t h o s e  i n  L o u i s i a n a  and much more 

d e t a i l e d  than  t h o s e  found i n  any common law s t a t e .  I n  f a c t ,  most states, 

i n c l u d i n g  t h o s e  immedia te ly  a d j a c e n t  t o  Co lo rado ,  d o  not  have' c o n s t i t u t i o n a l  

pe r sonne l  sys tems.  Even i n  t h o s e  s t a t e s  t h a t  do ,  i n c l u d i n g  C a l i f o r n i a ,  Michigan 

and New York, t h e  p r o v i s i o n s  are much more g e n e r a l  t h a n  t h o s e  found h e r e .  

In  t h e o r y ,  c o n s t i t u t i o n s  are supposed t o  c o n t a i n  time honored 

p r o p o s i t i o n s .  I n  a c t u a l i t y ,  t h e  p e r s o n n e l  sect i o n s  i n  Colorado c o n t a i n  s p e c i f i c  

p r o v i s i o n s  which need t o  change  ove r  time. It took  o v e r  50 y e a r s  t o  change  t h e  

r u l e  of  one  f o r  h i r i n g  t o  t h e  r u l e  of  t h r e e  i n  Colorado.  Although t h i s  S t a t e ' s  

pe r sonne l  sys tem may have  been a model when it was l a s t  r e v i s e d  i n  1970,  1 3  

y e a r s  have passed .  During t h i s  time, t h e  Gene ra l  Assembly h a s  a t t empted  t o  

modernize t h e  sys tem b u t  s t i l l  under  t h o s e  c o n s t i t u t i o n a l  c o n s t r a i n t s .  



The L e g i s l a t u r e  t r i e d  t o  p l a c e  r e s p o n s i b i l i t y  f o r  a l l  c i v i l  r i g h t s  

i n v e s t i g a t i o n  and d e t e r m i n a t i o n s  i n  t h e  S t a t e  C i v i l  R i g h t s  Commission. The 

Colorado Supreme Cour t  found,  however, t h a t  t h e  P e r s o n n e l  Board had e x c l u s i v e  

j u r i s d i c t i o n  ove r  c i v i l  s e r v i c e  employee c o m p l a i n t s  because  t h e  Board is 

c o n s t i t u t i o n a l l y  c r e a t e d  and t h e  Commission is o n l y  s t a t u t o r y .  A s  a  r e s u l t ,  t h e  

Board, which h a s  l i m i t e d  c i v i l  r i g h t s  e x p e r t i s e ,  h a s  had t o  e n t e r  i n t o  a 

c o n t r a c t  w i th  t h e  C i v i l  R i g h t s  Commission t o  i n v e s t i g a t e  c i v i l  r i g h t s  c a n p l a i n t s  

i n v o l v i n g  pe r sonne l  employees. 

A t  t h e  same time, t h e  F e d e r a l  Equal  Employment O p p o r t u n i t y  Commission has  

t aken  away funds  from t h e  Conmission t o  i n v e s t i g a t e  such c a s e s ,  because  i t  h a s  

no s t a t u t o r y  a u t h o r i t y  t o  do  so, bu t  h a s  r e f u s e d  t o  fund t h e  Board ' s  

i n v e s t i g a t i o n s .  It seems t h a t  EEOC w i l l  o n l y  fund one  s t a t e  agency t o  

i n v e s t i g a t e  c i v i l  r i g h t s  cases a l though  two or more a g e n c i e s  have j u r i s d i c t i o n .  

T h i s  l e a v e s  t h e  b a r d  and Commission i n  a ca tch -22  s i t u a t i o n .  It a l s o  c o s t s  

Colorado money because  t h e  Genera l  Assembly now h a s  t o  fund i n v e s t i g a t i o n s  nhich  

were p r e v i o u s l y  s u b s i d i z e d  by t h e  F e d e r a l  government. 

I n  1981, t h e  S t a t e  L e g i s l a t u r e  passed S e n a t e  R i l l  308 which was a 

comprehensive a t t e m p t  t o  modernize  C o l o r a d o ' s  pe r sonne l  system. U n f o r t u n a t e l y ,  

s e v e r a l  key p rov i s io r r s  have been r u l e d  u n c o n s t i t u t i o n a l  . Almost immedia te ly  

after passage ,  CAPE f i l e d  a l a w s u i t  i n  Denver District Cour t  a l l e g i n g  t h a t  much 

c o n t a i n e d  i n  S.B. 308 was i l l e g a l .  The issue was not  whether t h e  changes  were 

good o r  bad;  t h e  on ly  issue was whether t h e y  were c o n s t i t u t i o n a l .  Judge  G i l b e r t  

Alexander d e c l a r e d  much of  S.B. 308 u n c o n s t i t u t i o n a l  i n  Oc tobe r  1981. The S t a t e  

appealed  t o  t h e  Supreme Cour t  and arguments were hea rd  t h i s  May. It a p p a r e n t l y  

w i l l  no t  be u n t i l  1984,  a t  t h e  earliest, t h a t  t h e  High Cour t  w i l l  i s s u e  i ts 

d e c i s i o n .  Although it is expec ted  t h a t  t h e  Supreme Cour t  w i l l  o v e r t u r n  p a r t  o f  

Judge A l e x a n d e r ' s  d e c i s i o n ,  i t  a p p e a r s  t h a t  some of  S.B. 308 w i l l  be thrown ou t  

as u n c o n s t i t u t i o n a l .  
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S p e c i f i c a l l y ,  i t  is a n t i c i p a t e d  t h e  Supreme Cour t  w i l l  uphold 3udge 

A l e x a n d e r ' s  r u l i n g  t h a t  it  was u n c o n s t i t u t i o n a l  t o  g i v e  t h e  P e r s o n n e l  D i r e c t o r  

even  l i m i t e d  ru lemaking a u t h o r i t y .  Article XII, §14(3),  a p p a r e n t l y  r e s e r v e s  

ru lemaking e x c l u s i v e l y  t o  t h e  P e r s o n n e l  Board. I n  C a l i f o r n i a ,  t h e  s t a t e  

c o n s t i t u t i o n  a l s o  g r a n t s  i ts  pe r sonne l  board ru l emak ing ,  b u t  n o t  e x c l u s i v e  power 

as i n  t h i s  S t a t e .  A s  a r e s u l t ,  t h e  C a l i f o r n i a  l e g i s l a t u r e  h a s  been a b l e  t o  

t r a n s f e r  ru lemaking i n  c e r t a i n  a r e a s  t o  its pe r sonne l  depa r tmen t .  The 

overwhelming m a j o r i t y  of  s t a t e s  do  n o t  even ment ion  ru lemaking i n  t h e i r  

c o n s t i t u t i o n s  and most do not  even have a  c o n s t i t u t i o n a l  pe r sonne l  p r o v i s i o n .  

The d i f f i c u l t y  w i t h  g i v i n g  t h e  P e r s o n n e l  Board e x c l u s i v e  ru lemaking 

a u t h o r i t y  is t h a t  it g r a n t s  t h e  Board two of t h e  t h r e e  goverrvnental  f u n c t i o n s :  

l e g i s l a t i n g  and a d j u d i c a t i n g .  The Board n o t  o n l y  makes t h e  r u l e s ;  it a l s o  

i n t e r p r e t s  them th rough  i ts power t o  ho ld  h e a r i n g s .  I n  many s t a t e s ,  p e r s o n n e l  

d e p a r t m e n t s  now make t h e  r u l e s  and t h e  Boards  i n t e r p r e t  them. 

I earl ier  mentioned t h a t  t h e r e  are t h r e e  f u n c t i o n s  o f  government.  The 

t h i r d  is e x e c u t i n g  t h e  laws. The Gene ra l  Assembly l e g i s l a t e s ;  t h e  Governor 

e x e c u t e s ;  and t h e  C o u r t s  a d j u d i c a t e .  A d m i n i s t r a t i v e  a g e n c i e s  a l s o  perform t h e s e  

t h r e e  f u n c t i o n s .  G e n e r a l l y ,  a d m i n i s t r a t i v e  b o a r d s  and commissions l e g i s l a t e  

t h rough  ru lemaking and a d j u d i c a t e  t h rough  h e a r i n g s .  A d m i n i s t r a t i v e  d i v i s i o n s  o r  

d e p a r t m e n t s  e x e c u t e  t h e  r u l e s  and s t a t u t e s .  

The pe r sonne l  sys tem is unique  i n  t h a t  t h e r e  a r e  t h r e e  a c t o r s  nho hand le  

t h e  t h r e e  t a s k s .  U n f o r t u n a t e l y ,  one  p a r t i c i p a n t ,  t h e  Department  o f  P e r s o n n e l ,  

d o e s  not  have a clear r o l e ,  c r e a t i n g  not  o n l y  c o n f u s i o n  bu t  a l s o  i n e f f i c i e n t  use 

o f  r e s o u r c e s .  The C o n s t i t u t i o n  g i v e s  ru lemaking and h e a r i n g  a u t h o r i t y  t o  t h e  

Board. While i t  a l s o  g i v e s  t h e  P e r s o n n e l  D i r e c t o r  a d m i n i s t r a t i v e  d u t i e s ,  it 

mandates  t h a t  a p p o i n t i n g  a u t h o r i t i e s ,  and not  t h e  Department  o f  P e r s o n n e l ,  

e x e c u t e  t h e  r u l e s  and s t a t u t e s .  It is a p p o i n t i n g  a u t h o r i t i e s  nho h i r e  and f i r e  



and s u p e r v i s e  employees. As a r e s u l t ,  t h e  Department of  P e r s o n n e l  has  no c l e a r  

r o l e .  It n e i t h e r  l e g i s l a t e s ,  e x e c u t e s  nor  a d j u d i c a t e s .  T h i s  sys tem should  be  

changed f o r  t h e  b e t t e r m e n t  of s ta te  government. A s  S.B. 308 h a s  demons t ra t ed  

however, t h i s  can o n l y  be  accompl ished by c o n s t i t u t i o n a l  change.  

The C o n s t i t u t i o n  c o n t a i n s  o t h e r  p r o v i s i o n s  t h a t  shou ld  e i t h e r  be updated o r  

removed t o  make Colorado once  a g a i n  one  of t h e  l e a d e r s  i n  pe r sonne l  management. 

O u t s i d e  of  Colorado,  o n l y  L o u i s i a n a  has  a s e l e c t i o n  r u l e ,  a l s o  t h e  r u l e  of 

t h r e e ,  i n  its c o n s t i t u t i o n .  A l l  o t h e r  states e i t h e r  p r o v i d e  f o r  s e l e c t i o n  by 

s t a t u t e  o r  by r u l e .  I n  a d d i t i o n ,  t h e  t r e n d  is toward a l lowing  a p p o i n t i n g  

a u t h o r i t i e s  t o  select f r a  a l a r g e r  group of a p p l i c a n t s  - up t o  10 o r  1 0  p e r c e n t  

o f  t h e  q u a l i f i e d  a p p l i c a n t s .  T h i s  is done because  s t u d i e s  show t h a t  it is 

n e a r l y  i m p o s s i b l e  t o  d i f f e r e n t i a t e  among h i g h l y  q u a l i f i e d  a p p l i c a n t s ,  e s p e c i a l l y  

when t h e  a p p l i c a n t  pool  is l a r g e ,  something that  is p r e v a l e n t  i n  t h i s  e r a  of 

h i g h e r  unemployment. 

The v a s t  m a j o r i t y  o f  s t a t e s  also do not  list exempted pe r sonne l  employees 

i n  t h e i r  c o n s t i t u t i o n s .  I n s t e a d ,  i t  is l e f t  up t o  t h e  L e g i s l a t u r e  t o  de te rmine  

which employees w i l l  be excluded from c i v i l  s e r v i c e  r equ i remen t s .  In  most 

s t a t e s ,  e x e c u t i v e  d i r e c t o r s  are p e r m i t t e d  t o  h i r e  t h e i r  om c o n f i d e n t i a l  

s e c r e t a r y  and a t  l e a s t  one  deputy .  It is something t h a t  shou ld  be exp lo red  i n  

Colorado.  As f a r  as u n i v e r s i t y  s t a f f s  are conce rned ,  most states,  as Colorado,  

l i m i t  exempt ions  t o  f a c u l t y  members. 

Although e x e c u t i v e  d i r e c t o r s  are r e s p o n s i b l e  f o r  t h e  workings  of t h e i r  

depa r tmen t s ,  t h e i r  a u t h o r i t y  t o  c o n t r o l  t h e i r  s t a f f s  is l i m i t e d  m d e r  t h e  

c o n s t i t u t i o n a l  pe r sonne l  p r o v i s i o n s .  E x e c u t i v e  d i r e c t o r s  a r e  a p p o i n t i n g  

a u t h o r i ties o n l y  f o r  t h e i r  immediate s t a f f s  and d i v  i s i o n  d i r e c t o r s .  D i v i s i o n  

-	 d i r e c t o r s  a r e  t h e  c o n s t i t u t i o n a l  a p p o i n t i n g  a u t h o r i t i e s  f o r  their  s u b o r d i n a t e s .  

If e x e c u t i v e  d i r e c t o r s  dre u l t i m a t e l y  responsible f o r  t h e i r  depa r tmen t s ,  shou ld  

they  not  a l s o  be a p p o i n t i n g  a u t h o r i t l e s  f o r  t h e i r  depa r tmen t s?  
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The next provis ion in  t h e  Cons t i tu t ion  limits when an employer can take 

d i s c i p l i n a r y  ac t ion  and provides t h a t  t he  Board s h a l l  conduct a hearing. By 

including the  reasons f o r  d i s c i p l i n a r y  ac t i on  i n  the  Cons t i t u t i on ,  they a r e  

frozen. The Leg i s l a tu re  should consider  expanding t h e  d e f i n i t i o n s  or  allowing 

the  General Assembly t o  list o the r  reasons f o r  d i s c i p l i n a r y  ac t ion .  In severa l  

s t a t e s ,  over 20 reasons fo r  d i s c i p l i n a r y  ac t ion  a r e  l i s t e d  by s t a t u t e .  

Temporary appointment is another a r ea  i n  t he  Cons t i t u t i on  t h a t  should be 

explored. The Higher Education Taskforce Report noted t h a t  s i x  months is 

extremely l imi t i ng .  Judge Alexander found t h a t  any a t tempts  t o  expand the  

d e f i n i t i o n ,  including def in ing  it a s  1040 hours i n  12 ca lendar  months, i s  

uncons t i t u t i ona l .  Many agencies  need to  h i r e  temporary employees on a seasonal 

o r  i n t e r m i t t e n t  bas i s .  Some of t he se  time per iods l a s t  longer than s i x  months. 

F l e x i b i l i t y  i n  t h i s  provis ion should be considered. 

Article XII, sec t ion  14, p e r t a i n s  t o  t h e  d i v i s i o n  of labor  between t h e  

Personnel Board and Department. The sec t ion  c r e a t e s  t h e  Board and Department 

and d e l i n e a t e s  t h e i r  d u t i e s .  The f i v e  member board is made up of t h r e e  

guberna tor ia l  appointees  and two employee e l ec t ed  r ep re sen t a t i ve s ,  a11 of whom 

serve staggered f i v e  year t ens .  Colorado is  t h e  only s t a t e  t h a t  has a 

personnel board so s t ruc tu red .  Several  o the r  s t a t e s  a l s o  have employees o r  

t h e i r  r ep re sen t a t i ve  on the  board but none allow employee r ep re sen t a t i ve s  t h e  

power they have i n  Colorado. 

In addi t ion  t o  empowering the  Board t o  promulgate a l l  personnel r u l e s ,  

s ec t i on  14 a l s o  makes the  Personnel D i r ec to r  adminis t ra tor  of the  system. Judge 

Alexander r e l i e d  on t h a t  provision to  dec l a r e  those s ec t i ons  of S.B. 308 

uncons t i t u t i ona l  vhich sought to  de l ega t e  personnel r e s p o n s i b i l i t y  t o  execut ive 

d i r e c t o r s  and co l l ege  pres idents .  Since appointing a u t h o r i t i e s  a l ready have 

h i r i ng  and f i r i n g  au tho r i t y  under t h e  Cons t i t u t i on ,  t h e  Committee may w i s h  t o  
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e x p l o r e  more c l e a r l y  d e l i n e a t i n g  t h e  d i v i s i o n  o f  a u t h o r i t y  between t h e  P e r s o n n e l  

D i r e c t o r  and a p p o i n t i n g  a u t h o r i t i e s .  A s  recommended p r e v i o u s l y ,  i t  might  b e  

b e s t  t o  g i v e  t h e  P e r s o n n e l  D i r e c t o r  ru lemaking a u t h o r i t y  and a p p o i n t i n g  

a u t h o r i t i e s  day t o  day e x e c u t i v e  power. 

P robab ly  t h e  l o n g e s t  and p o s s i b l y  t h e  most c o n f u s i n g  c o n s t i t u t i o n a l  

p r o v i s i o n  is s e c t i o n  15 c o n c e r n i n g  v e t e r a n s '  p r e f e r e n c e .  No o t h e r  s ta te ,  

i n c l u d i n g  L o u i s i a n a ,  h a s  such  a l e n g t h y  and convo lu ted  s e c t i o n .  In o t h e r  states 

t h a t  have c o n s t i t u t i o n a l l y  mandated v e t e r a n s  p r e f e r e n c e ,  t h e r e  i s  a s i m p l e  

s t a t e m e n t  r e c o g n i z i n g  t h e  r i g h t  and p o s s i b l y  how many p r e f e r e n c e  p o i n t s  v e t e r a n s  

w i l l  r e c e i v e  on tests. 

I n  Colorado,  t h e r e  is a d e f i n i t i o n a l  s e c t i o n  e x p l a i n i n g  how v e t e r a n s  

q u a l i f y  f o r  t h e  p r e f e r e n c e  and t h e  l e n g t h y  e x p l a n a t i o n s  as t o  how it can  be  used  

i n  h i r i n g  and l a y o f f s .  It was t h i s  s e c t i o n  t h a t  3udge Alexander  r e l i e d  on i n  

f i n d i n g  t h a t  t h e  c o n s i d e r a t i o n  of  per formance  i n  a d d i t i o n  t o  s e n i o r i t y  i n  

d e t e r m i n i n g  l a y o f f  r i g h t s  was unconstitutional. T h i s  s e c t i o n  a l s o  d o e s  no t  t a k e  

i n t o  accoun t  F e d e r a l  programs c r e a t e d  a f t e r  t h e  1970 c o n s t i t u t i o n a l  amendnent, 

g r a n t i n g  p r e f e r e n c e  t o  d i s a b l e d  V i e t n a n  v e t e r a n s  wer d i s a b l e d  v e t e r a n s  and 

v e t e r a n s .  

O the r  states have  handled  t h e s e  programs by m e n d i n g  t h e i r  v e t e r a n s  

p r o v i s i o n s  and s t a t i n g  t h a t  where a c o n f l i c t  i n  p e r s o n n e l  p o l i c i e s  o c c u r s  

f e d e r a l  s t a n d a r d s  c o n t r o l .  U n f o r t u n a t e l y ,  C o l o r a d o ' s  v e t e r a n s  p r e f e r e n c e  is 

c a s t  i n  s t o n e .  It d o e s  n o t  a l l o w  f o r  d i f f e r e n t i a t i o n  among d i s a b l e d  v e t e r a n s ;  

i t  a l s o  does  n o t  pe rmi t  f e d e r a l  s t a n d a r d s  t o  c o n t r o l ,  n o t  even i n  t h i s  a r e a  o f  

v e t e r a n s  a f f a i r s ,  which i n  most r e s p e c t s  i s  a f e d e r a l l y  c r e a t e d  and funded 

program. 

Amending t h e  c o n s t i t u t i o n  t o  make it more f l e x i b l e  would d o  much t o  a l l o w  

pe r sonne l  management t o  change  w i t h  t h e  times. There  a r e  p o s s i b l e  s t a t u t o r y  

d l t e r a t i o n s ,  however, t h a t  can  a l s o  h e l p  t o  modernize t h e  pe r sonne l  system i n  
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Colorado. Severdl o f  these can be made without necessar i ly  mending the 

Const i tu t ion.  

As stated e a r l i e r ,  the General Assembly attempted i n  1981 t o  add 

f l e x i b i l i t y  to the personnel system. The Leg is la ture  gave the Personnel 

D i rec to r  some rulemaki ng au tho r i t y  and executive d i r e c t o r s  and col lege 

presidents more d i r e c t  r e s p o n s i b i l i t y  f o r  running the  c i v i l  serv ice system. 

Although these changes were passed two years ago, many o f  them have not gone 

i n t o  e f f e c t  because o f  t h e  SB 308 l i t i g a t i o n .  

The only way t o  prevent s i m i l a r  problems I n  1984 would be t o  mend the 

Const i tu t ion.  S t i l l ,  there dre other areds o f  the s t a t u t e  tha t  can be c l a r i f i e d  

w i th  support from CAPE and AFSCME. These inc lude r e v i s i o n  o f  the c l a s s i f i c a t i o n  

and compensation systems and st reaml in ing appeals. Iw i l l  discuss these and 

other  areds of the s ta tu te  which are suspect ib le to modi f i ca t ion  without 

c o n s t i t u t i o n a l  challenge. 

Ihave already noted tha t  Colorado's f i v e  member board i s  m ique  i n  i t s  

composition and dut ies.  I t  i s ,  i n  a sense, a board made up o f  two classes o f  

const i tuents:  employees and managers. The Governor appoints three members; the  

employees e lec t  two. Presently,  there  i s  no prov is ion  i n  the s ta tu te  f o r  

removing members who miss the Board's meetings without an excuse. This has l e d  

to  s i t ua t i ons  where only three members o f  the Board cons is tent ly  attended 

meetings f o r  up t o  s ix  months. Since Board members serve f i v e  year t e n s  and 

make decisions which d i r e c t l y  a f f e c t  over 26,000 personnel employees, i t  i s  

recommended tha t  the s t a t ~ ~ t ebe mended to a l low the  removal o f  members f o r  

cause who miss three consecutive meetings without an excuse. Board members 

should be committed to  t h e i r  task. I f  they are not, they should be removed f o r  

cause. This would r e s u l t  not only i n  a more committed bodrd, but also one where 

more than a minimum o f  two members could over turn a decis ion o f  dn appointing 

au tho r i t y  or  the  Personnel D i rec tor .  
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A s  i t  stands, two of the f i v e  Board members, 40 percent of the  t o t a l  body, can 

overturn a decision,  when only three  members at tend a meeting because three is a 

quorum. This has meant tha t  on occasion the two employee representat ives have 

been in a position to  overturn decisions of appointing a u t h o r i t i e s  and the  

Personnel Director.  Ind i rec t ly ,  t h i s  means tha t  employees a re  in  the position 

of being able t o  overturn t h e  decision of their supervisors. 

O n l y  i n  Colorado can personnel employees be i n  a posi t ion *ere t h e i r  

representat ives can control  t h e  Personnel Board. In no other s t a t e ,  even those 

w i t h  employee representa t ives ,  i s  t h i s  possible. SLnce there a r e  two c lasses  of 

representat ion on the Board, should it not take a majority of the  whole Board o r  

a t  l e a s t  a quorum of four t o  overturn appointing au thor i t i e s  o r  t h e  Personnel 

Director? 

Otherwise, you have a s i t u a t i o n  h e r e ,  f o r  nhatever reason, a minority of 

t h e  Board can run the personnel system. Because of t h i s  problem, several  other 

s t a t e s  require e i t h e r  a majority of the  Board to w e r t u r n  the  Director  o r  only 

have a three member board which requi res  an absolute majority to reverse the  

Director.  In still other s t a t e s ,  there  is no personnel board to  reverse the 

Director.  

T h i s  is not a case of representa t ive  democracy h e r e  those d ~ o  care  to vote 

carry the day even though they may be a minority of the  e lec tora te .  Voters a r e  

not entrusted w i t h  running t h e  personnel system. El ig ib le  voters  a r e  given the 

choice of not only deciding between candidates but also whether t o  vote a t  a l l .  

Personnel Board members, on t h e  other  hand, have been entrusted e i t h e r  by the  

Governor o r  c e r t i f i e d  employees t o  review appeals and pass ru les  which a f f e c t  

a l l  personnel employees. I f  Board members refuse to car ry  out tha t  task, they 

should be removed . 
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I n  t h e  i n t e r i m ,  a p p o i n t i n g  a u t h o r i t i e s  and t h e  P e r s o n n e l  D i r e c t o r  should  

not  be p e n a l i z e d  because  o n l y  a m i n o r i t y  of  t h e  Board v o t e s  t o  o v e r t u r n  t h e i r  

d e c i s i o n s .  Those d e c i s i o n s  shou ld  o n l y  be s u b j e c t  t o  r e v e r s a l  i f  a m a j o r i t y  of  

t h e  Board so r u l e s .  The D i r e c t o r  and a p p o i n t i n g  a u t h o r i t i e s  have t h e  

r e s p o n s i b i i t y  f o r  t h e i r  d e c i s i o n s ;  s o  t o o  shou ld  t h e  e n t i r e  P e r s o n n e l  Board. To 

d o  o t h e r w i s e  creates a doub le  s t a n d a r d .  

In  1976, t h e  Genera l  Assembly c e n t r a l i z e d  S t a t e  h e a r i n g  o f f i c e r  s e r v i c e s  i n  

t h e  Department of  A d m i n i s t r a t i o n .  P r i o r  t o  t h a t  time, t h e  Pe r sonne l  Board 

employed its own h e a r i n g  o f f i c e r s ,  e i t h e r  a s  pe r sonne l  employees o r  m d e r  

c o n t r a c t .  S i n c e  t h e  c e n t r a l i z a t i o n ,  t h e  Pe r sonne l  Board h a s  l o s t  e f f e c t i v e  

c o n t r o l  wer t h e  h e a r i n g  o f f i c e r s  who supposed ly  w r k  f o r  i t .  In t h e  las t  four  

y e a r s  a l o n e ,  e i g h t  d i f f e r e n t  h e a r i n g  o f f i c e r s  have f i l l e d  t h e  tm, h e a r i n g  

o f f i c e r  s l o t s  a l l o c a t e d  t o  t h e  Board. The Board h a s  had l i t t l e  o r  no say about  

whom is a s s i g n e d  t o  it. S i n c e  t h e  o f f i c e r s  do not  work f o r  it, t h e  Board d o e s  

no t  g i v e  its h e a r i n g  o f f i c e r s  per formance  e v a l u a t i o n s .  It d o e s  no t  p a r t i c i p a t e  

i n  r ev iewing  t h e  q u a l i t y  of  t h e i r  work. 

P r e s e n t l y ,  t h e  P e r s o n n e l  Board h a s  approx ima te ly  a two yea r  backlog of 150 

c a s e s  t o  be heard.  I n  1983, t h e  L e g i s l a t u r e  a t t empted  t o  e l i m i n a t e  t h i s  backlog 

by mandating t h a t  d i s c i p l i n a r y  d e c i s i o n s  be i s s u e d  w i t h i n  3 0  d a y s  of  h e a r i n g .  

As t h e  Board a d m i n i s t r a t o r  t e s t i f i e d  i n  September,  t h e  h e a r i n g  o f f i c e r s  have 

f a i l e d  t o  comply w i t h  t h e  30 day r equ i remen t  i n  all cases hea rd  s i n c e  May 16,  

1983. S i n c e  t h e  Board d o e s  no t  s u p e r v i s e  h e a r i n g  o f f i c e r s ,  it h a s  no c o n t r o l  i n  

g e t t i n g  d e c i s i o n s  i s s u e d  a s  r e q u i r e d  by s t a t u t e .  

There are two o t h e r  r e a s o n s  why t h e  p r e s e n t  h e a r i n g  o f f i c e r  s e t u p  is no t  

b e n e f i c i a l .  F i r s t ,  a s  pe r sonne l  employees,  t h e r e  is an i n h e r e n t  b i a s  i n  hea r ing  

o f f i c e r s  reviewing a p p o i n t i n g  a u t h o r i t y  d i s c i p l i n a r y  d e c i s i o n s .  A s  has happened 

i n  t h e  p a s t ,  t h e  h e a r i n g  o f f i c e r s  themselves  may be i n  a s i m i l a r  s i t u a t i o n  to  



that  o f  the employee some day. There has t o  be tendency on the part  o f  hearing 

o f f i ce rs ,  therefore, t o  make d i sc i p l i na ry  act ions as d i f f i c u l t  as possible t o  

sustain. 

There i s  an even m r e  fundamental reason f o r  removing hearing o f f i c e r s  from 

the Department o f  Administrat ion and the personnel system. *4er the present 

setup, the hearing o f f i c e r s  can and have sued the Personnel Board, the very 

agency f o r  h i c h  they supposedly are hearing cases. The hearing o f f icers ,  

inc luding those representing the Board, have sued both the Board and the 

Personnel Department because the 1983 salary survey recommended decreases f o r  

them. How can these same hearing o f f i c e r s  be impar t ia l  when they are suing the 

very agencies they are representing and whose cases are before them? 

A short tern so lu t ion would be to  remove personnel hearing o f f i c e r s  from the 

Depdrtment o f  Administrat ion and place them d i r e c t l y  under the Personnel Board, 

e i the r  as personnel employees o r  contract  employees. The longtenn remedy would 

be to  make them exempt employees mder  the Const i tut ion.  

The hearing o f f i c e r  dilemma re la tes  d i r e c t l y  and i n d i r e c t l y  to two other 

areas i n  which the In te r im Committee should consider s ta tu tory  changes. Those 

concern c l ass i f i ca t i on  and compensation, and appeal r i g h t s  and time l i m i t s .  

Presently, Colorado has h a t  i n  comparison t o  other states i s  the most confusing 

c l ass i f i ca t i on  and compensation system tha t  Ihave found. No other states 

permit the convoluted appeals that  Colorado does h e n  c l a s s i f i c a t i o n  and 

compensation plans are changed. 

I n  other j u r i sd i c t i ons  including those without co l l ec t i ve  bargaining, 

employees have the r i g h t  to  challenge t h e i r  i nd iv idua l  a l locat ion and 

rea l loca t ion  to a class o r  pay grade. They do not, however, have the r i g h t  as 

i n  Colorado t o  challenge t he  overa l l  compensation and c l ass i f i ca t i on  plans a l l  

the way t o  d i s t r i c t  court.  I f  there are appeals, those are before the Di rec tor  



or the Personnel Board before the plans are forwarded to  the Governor and the 

Legislature. 

Only i n  Colorado do appeals go to the Personnel Board at  the sane time both 

the Governor and Legis lature are considering t h e i r  adoption. Only i n  t h i s  s ta te  

i s  there such a bifurcated system. Such a system not only leads t o  cnnecessary 

confusion but also t o  expense. Salary survey appeals from 1978 are s t i l l  act ive 

although the Legis lature long ago appropriated money f o r  that  f i s c a l  year. Even 

ifthose employees were eventual ly t o  win t h e i r  compensation appeals, i t  would 

take a special appropriat ion from the Legis la ture  to canpensate than. I n  the 

past, the Legis lature has not made such appropriations, so the lengthy and 

cos t l y  process i s  meaningless. 

I n  other states tha t  have c l ass i f i ca t i on  and compensation appeals, a l l  such 

appeals are heard by the Di rec tor  or  the Board and f ina l i zed  before the 

recommendations are forwarded t o  the  Governor and the Legislature. No 

provisions are made by statute,  un l ike  i n  Colorado, f o r  appeals t o  D i s t r i c t  

Court. I n  fac t  since the decision o f  the Director  and Board are j us t  

recommendations t o  the Governor and the Legislature, there i s  nothing to  appeal 

t o  court. Even i n  those states where the Di rec tor 's  and Board's recommendations 

are binding on the Legis lature no appeals are provided. 

I t  i s  recommended tha t  a s im i la r  law be enacted i n  Colorado i n  place of the 

confusing l e g i s l a t i o n  we presently have. The Di rector  should propose 

c l ass i f i ca t i on  and compensation plans which should be summarily reviewed by the 

Board or by some independent and impar t ia l  outside group appointed by the 

Governor and/or Legislature. The Di rector 's  recommendations should 9be 

overturned i f  they are a rb i t r a r y  or  capricious and not j u s t  because someone 

feels they may be unreasonable. Once f ina l ized,  those recanmendations, 

inc luding occupational studies nhich the Colorado General Assembly has chosen 
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n o t  t o  fund t h e  las t  few y e a r s ,  s h o u l d  be forwarded t o  t h e  L e g i s l a t u r e  f o r  

a d o p t i o n  a s  proposed.  There  shou ld  b e  no a p p e a l s  and a l l  a c t i o n s  o f  t h e  

D i r e c t o r  and Board would have t o  be  comple ted  b e f o r e  t h e  p r o p o s a l s  wre 

forwarded t o  t h e  L e g i s l a t u r e  i n  s u f f i c i e n t  time f o r  i t  t o  act. 

I n  no o t h e r  s ta te  c o u l d  I f i n d  compensa t ion  and c l a s s i f i c a t i o n  p l a n s  

forwarded t o  t h e  L e g i s l a t u r e  as l a t e  as March 1 5 t h  a s  i n  Colorado.  I n  many 

s t a t e s ,  t h e  p l a n s  are forwarded t o  t h e  Governor  and Gene ra l  Assembly t h e  

p r e v i o u s  F a l l  f o r  t h e i r  rev iew.  Because  of  t h e  l a g  t i m e  i n  adop t ion ,  c o s t  o f  

l i v i n g  i n c r e a s e s  a r e  b u i l t  i n  based on i n c r e a s e s  d u r i n g  t h e  p r e v i o u s  f o u r  

q u a r t e r s .  A similar p l an  c o u l d  be  e n a c t e d  i n  Colorado.  

These sugges t ed  changes  are a t t e m p t s  t o  make t h e  sys tem more w r k a b l e  i n  

Colorado.  They would n o t  n e g a t e  t h e  r i g h t s  of  employees. I f  a n y t h i n g ,  t h e y  

would broaden them because  employees w u l d  have a chance  t o  appea l  methodology,  

key classes and r e l a t i o n s h i p s  b e f o r e  t h e  s u r v e y  is f i n a l i z e d .  The s t a t u t e  

p r e s e n t l y  r e q u i r e s  t h a t  all a p p e a l s  t a k e  p l a c e  a f t e r  t h e  su rvey  n o t  o n l y  is 

comple ted  b u t  h a s  been forwarded t o  t h e  Governor. T h i s  is l i k e  l o c k i n g  t h e  ba rn  

d o o r  a f t e r  all of t h e  a n i m a l s  have  e scaped .  It a l s o  h a s  r e s u l t e d  i n  l e n g t h y  and 

c o s t l y  l i t i g a t i o n  which is t o  no o n e ' s  advantage .  

Another  prime a r e a  o f  c o n c e r n  is i n d i v i d u a l  employee appea l s .  A s  i n  o t h e r  

s t a t e s ,  Co lo rado  p r o v i d e s  c e r t i f i e d  employees wi th  t h e  r i g h t  to a p p e a l  d i x i -  

p l i n a r y  a c t i o n s ,  a l t h o u g h  n o t  a l l  states a l l o w  a p p e a l s  o f  s u s p e n s i o n s .  The 

problems are t h a t  t h e  p r o c e s s  t a k e s  t o o  long  and t h e  r e a s o n s  f o r  d i s c i p l i n a r y  

a c t i o n  are not  c l e a r i y  d e f i n e d .  I n  a d d i t i o n ,  j u s t  about  any th ing  can  be  

appea led  and t h e r e  i s  n o  d i s i n c e n t i v e  t o  employees n o t  t o  f i l e  f r i v o l o u s  

a p p e a l s. 
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The L e g i s l a t u r e  a t t empted  t o  s t r e a m l i n e  a p p e a l s  by r e q u i r i n g  t h e  

d i s c i p l i n a r y  d e c i s i o n s  b e  i s s u e d  i n  30 d a y s  of hea r ing .  A s  d i s c u s s e d  e a r l i e r  

and i n  my a p p e a l s  pape r ,  h e a r i n g  o f f i c e r s  have ignored  t h i s  r equ i remen t  and t h e  

time l i m i t  d o e s  not  app ly  t o  o t h e r  cases hea rd  by t h e  Board i n c l u d i n g  

n o n - d i s c i p l i n a r y  a d v e r s e  a c t i o n s .  O the r  states have remedied t h i s  s i t u a t i o n  by 

no t  o n l y  p u t t i n g  t h e  h e a r i n g  o f f i c e r s  under t h e  Board bu t  by s e t t i n g  up strict 

time limits f o r  ho ld ing  h e a r i n g s  and i s s u i n g  d e c i s i o n s .  For  example, h e a r i n g s  

cou ld  be  comnenced w i t h i n  45 d a y s  and d e c i s i o n s  i s s u e d  no later  t h a n  45 d a y s  

t h e r e a f t e r .  That  is a t o t a l  of  t h r e e  months compared w i t h  t h e  two y e a r  backlog 

i n  Colorado.  

P a r t  of  t h e  backlog is  caused by t h e  fact t h a t  t h e  L e g i s l a t u r e  allows 

employees to  a p p e a l  n o n - d i s c i p l i n a r y  a d v e r s e  a c t i o n s  and any a c t i o n  o f  t h e  

D i r e c t o r .  I n  most o t h e r  states, n o n - d i s c i p l i n a r y  a d v e r s e  a c t i o n s  are g r i e v a b l e  

w i t h  e i t h e r  a d i s c r e t i o n a r y  appea l  t o  t h e  Board,  m e d i a t i o n  o r  b i n d i n g  

a r b i t r a t i o n .  I n  no o t h e r  s tate  c o u l d  I f i n d  t h a t  eve ry  a c t i o n  of t h e  Director 

was a p p e a l a b l e .  It is recommended t h a t  n o n - d i s c i p l i n a r y  a d v e r s e  a c t i o n s  b e  

g r i e v a b l e  and t h a t  o n l y  c e r t a i n  a c t i o n s  o f  t h e  D i r e c t o r ,  such  a s  a l l o c a t i o n  and 

r e a l l o c a t i o n ,  be a p p e a l a b l e  t o  t h e  Board. The D i r e c t o r  shou ld  b e  empowered t o  

r e v i e w  exam a p p e a l s  and t h o s e  a c t i o n s  shou ld  not  be a p p e a l a b l e  t o  t h e  Board. 

Th i s  would s i m p l i f y  t h e  number of  a c t i o n s  t h a t  are a p p e a l a b l e  and s t r e a m l i n e  t h e  

time It t a k e s  to hea r  disciplinary cases, t h e  prime r e s p o n s i b i l i t y  of  t h e  Board. 

In  a d d i t i o n  t o  eliminating many of  t h e  a p p e a l s  from t h e  D i r e c t o r ,  t h e  

L e g i s l a t u r e  shou ld  a l s o  c o n s i d e r  m e n d i n g  t h e  s t a n d a r d  f o r  reviewing t h e  

D i r e c t o r ' s  a c t i o n .  In no  o t h e r  state is it p o s s i b l e  t o  o v e r t u r n  t h e  D i r e c t o r  

j u s t  because  h e r  a c t i o n  was c o n s i d e r e d  unreasonab le .  T h i s  Is a nebu lous  
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s t a n d a r d  which o b v i o u s l y  means d i f f e r e n t  t h i n g s  t o  d i f f e r e n t  people .  I c o n c u r  

w i t h  P e r s o n n e l  Board member Ric K e t h c a r t ' s  recommendation t h a t  t h e  B o a r d ' s  

r e v i e w  a u t h o r i t y  be  l imited t o  i n s t a n c e s  i n  h i c h  t h e  a c t i o n  of  t h e  D i r e c t o r  was 

a r b i t r a r y  and c a p r i c i o u s .  Those words have  d e f i n i t e  meaning i n  t h e  law, u n l i k e  

u n r e a s o n a b l e .  

One o t h e r  a r e a  o f  a p p e a l s  shou ld  b e  c o n s i d e r e d  by t h i s  committee.  That  is  

t h e  a r e a  o f  f r i v o l o u s  d p p e a l s .  Only one  p e r c e n t  of  s t a t e  employees appea l  

a c t i o n s  t o  t h e  Board. S e v e r a l  employees  have a p p e a l e d  numerous times even 

though t h e r e  is no b a s i s  f o r  t h e i r  a c t i o n s .  They ho ld  up appo in tmen t s  and c o s t  

a g e n c i e s  l a r g e  m o u n t s  o f  money i n  l o s t  wages and time. The p r e s e n t  s t a t u t e  

r e c o g n i z e s  t h e  r i g h t  t o  a p p e a l  as an a b s o l u t e  r i g h t .  No c o s t s  a r e  a s s e s s e d  t o  

employees i f  t h e i r  a p p e a l  is f r i v o l o u s .  A s t a t u t e  d o e s  a l l o w  such  c o s t s  t o  b e  

a s s e s s e d  a g a i n s t  a p p o i n t i n g  a u t h o r i  ties f o r  d e f e n d i n g  a f r i v o l o u s  a c t i o n .  

Should n o t  t h e  s t a t u t e  b e  amended t o  t r e a t  employees and a p p o i n t i n g  a u t h o r i t i e s  

e q u a l l y ?  

One o t h e r  i s s u e  i n v o l v i n g  a p p o i n t i n g  a u t h o r i t i e s  s h o u l d  b e  mentioned f o r  

t h e  c a n m i t t e e ' s  c o n s i d e r a t i o n .  Both t h e  Board and h e a r i n g  o f f i c e r s  r e i n s t a t e  

p e r s o n n e l  employees who have n o t  been a f f o r d e d  a p rope r  p r e - d i s c i p l i n e  meet ing  

b e f o r e  they  a r e  t e r m i n a t e d ,  demoted o r  suspended,  even  though t h e r e  was a p rope r  

b a s i s  f o r  t h e  u l t i m a t e  a c t i o n .  I n s t e a d  o f  r eward ing  an employee w h o  shou ld  have  

been d i s c i p l i n e d ,  s h o u l d  no t  t h e  a p p o i n t i n g  a u t h o r i t y  be  repr imanded i n  some way 

f o r  not  f o l l o w i n g  t h e  r u l e s ?  

The I n t e r i m  Committee s h o u l d  c o n s i d e r  a t  least one  o t h e r  s t a t u t o r y  change.  

3udge Alexander he ld  i n  t h e  308 s u i t  t h a t  employees c o u l d  s e r v e  o n l y  one  

p r o b a t i o n a r y  p e r i o d .  It i s  a p p a r e n t  from t h e  q u e s t i o n s  asked  by t h e  Supreme 

Cour t  j u s t i c e s  d u r i n g  t h e  May a rgumen t s  t h a t  employees c a n  s e r v e  new 

p r o b a t i o n a r y  p e r i o d s  h e n  they  a r e  promoted, a t  l e a s t  t o  a new c l a s s  series. 

Most states, as Colorddo a t t e m p t e d  i n  1981, p r o v i d e  f o r  a new p r o b a t i o n a r y  
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period when an employee is promoted. They a lso  provide, however, t h a t  an 

employee who is not c e r t i f i e d  in  t h e  higher c l a s s  be placed back in  t h e  c l a s s  t o  

which he  o r  she was previously c e r t i f i e d .  T h i s  should be considered in  

Colorado. 

I have attempted today to  highlight  a reas  i n  t h e  Consti tut ion and s t a t u t e s  

in  which changes appear desirable.  They are not t h e  only areas  in  which change 

may be needed. In f a c t ,  a d i f f e r e n t  approach may be des i rable .  A complete 

overhaul of the  systm is one a l t e rna t ive .  It is  J u s t  requested that  these 

suggestions be considered by t h e  Committee. I thank you f o r  your t h e  and would 

welcome any questions. 



- - - - - 

APPENDIX B 

COLORADO STATE PERSONNEL BOARD 

WORKLOAD STATISTICS 

NUMBER OF CASES FILED WITH THE BOARD: 
D i s c i p l i n e  [ te rminat ion ,  suspension, demo-

t i o n ,  f i n e ]  and Pay, Status, Tenure 
[ l a y o f f ,  "force&' res ignat ions ,  adminis-
t r a t i v e  suspensions, leave w i thout  pay, 
and downward c l a s s i f i c a t i o n  ac t ions  

C l a s s i f i c a t i o n  
Examination 
General (Rule 8-1 -1 
Grievance 
Other (Miscellaneous) 

TOTAL 

* 	Saldry Survey 
**Discr iminat ion 	Charges F i l e d  15 65 59 42 


Discr iminatLon Charges Processed 15 30 36 47 


* I n  FY 81-82, 3,325 sa lary  survey appeals were consol idated i n t o  one case; 7 days o f  

hearing. I n  FY 82-83, 3,786 sa la ry  survey appeals were consol idated i n t o  one case; 6 days 

o f  review, no formal hearing. These appeals are counted as one case under the "Othert' 

category. 

**The d i sc r im ina t ion  charges are inc luded i n  the  number o f  t o t a l  Board cases establ ished. 

For example, a d i sc r im ina t ion  charge on a te rminat ion  case i s  counted i n  the  t o t a l  number 

o f  d i s c i p l i n e  and pay, s ta tus ,  tenure cases processed.


1 

PRELIMINARY EXAMINATIONS: Review of appeals on examinations; c l a s s i f i c a t i o n s ;  te rminat ion  
o f  probat ionary employees; d e n i a l  o f  leave; f a i l u r e  t o  appoint from e l i g i b l e ,  promotion, 
o r  reinstatement l i s t s .  Pre l im inary  examinations are show cause hearings; the  Board has 
d i s c r e t i o n  t o  grant  or  deny f u l l  hearings on these cases. 

Cases scheduled f o r  p re l im ina ry  examination 180 130 

SettlementslClosures/Withdrawals 33 17 


Pre l im indry  examinations conducted 
Settlements/Closures/Withdrawals 


Hearing o f f i c e r  recommendations considered 

by the Board 


Board Granted Hearing, based on cause shown 

t o  mer i t  a f u l l  hear ing 


Board Denied Hedring, based on no j u s t i f i - 

c a t i o n  f o r  a f u l l  hear ing 




MHWAMD STATISTICS 78-79 79-80 80-81 81-82 82-83 


FORMAL HEARINGS: D i s c i p l i n e ,  C la s s  S p e c i f i c a t i o n s ,  Grievances,  and Pay, S t a t u s ,  Tenure 

a c t i o n s ,  and those  ca se s  gran ted  hear ings  by t h e  Board a f t e r  p re l iminary  examination 


i 

Grants  of hear ing  a f t e r  p re l iminary  exam. 
Referred D i r e c t l y  t o  Formal Hearing a s  a 


mat te r  of r i g h t  by s t a t u t e  o r  r u l e s  

( d i s c i p l i n e ,  pay, g r i evances ,  etc. ) 


Tota l  ca se s  r e f e r r e d  during c u r r e n t  year  

Carryover of hear ings  from prev ious  year  


Tota l  scheduled f o r  formal hear ings  

S e t tlements/Closures/Withdrawals 

Hearings Conducted 

Racklog of Hearings a s  of 3une 30 


Appeals of Hearing O f f i c e r  Decis ions I I 
ISUMMARY OF CASES PROCESSED : I 

Cases F i l e d  with S t a t e  Personnel  Board 447 315 316 
Carryover of hear ings  from prev ious  year  68 43 65 

Tota l  Cases t o  be Processed 515 358 381 

Closures  without hear ing  o r  prel im.  exam. 
Closures  during pre l iminary  examination 

process  
Closures  dur ing  formal hear ing p roces s  

Tota l  Closures/Settlements/Withdrawals, or 
d e n i a l  of hear ing by Board* 

Tota l  Hearings Conducted 
Tota l  Backlog of Cases 

Total  Cases Processed I 
*Closures inc lud ing  c a s e s  denied f o r  untimely f i l i n g  o r  
of hear ing a f t e r  p re l iminary  examiantion, withdrawal of 
ac t i on  taken by agency, mutual s e t t l e m e n t s  between p a r t  

l a ck  of j u r i d i c t i o n ,  Board den ia l  
appeal  by employee, withdrawal of 
~es ,etc. 

1 
; 

I': 

Number of Board Meetings 
Residency Waivers Requested 

46 44 
32 

46 
30 

40 
31 

25 
30 

26 
16 18 I 

Residency Waivers Granted 28 29 29 28 13 1 6 '  
Rules Hearings 6 5 2 2 10 5 
Hearings on appea ls  of hear ing  o f f i c e r  8 16 19 26 30 16 8 18 

dec i s ions  
T r a n s c r i p t s  on appea ls  of hear ing  o f f i c e r  18 10 10 3 6 

dec i s ions  
Racklog of Board Hearings 

8 

# 



The Department o f  Personnel 's  Responses t o  Quest ions Concerning 
i t s  Re la t ionsh ip  t o  the  Personnel Board and i t s  Desi re t o  Advance 
Changes i n  C o n s t i t u t i o n a l  and S t a t u t o r y  Prov is ions  Governing the  S ta te  
Personnel System. 

Quest ion  #1: How has the Board l i m i t e d  o r  prevented the  D i r e c t o r  
from exe rc i s ing  h i s  a u t h o r i t y  t o  g i ve  d i r e c t i o n  t o  the  personnel . 

sys tem? 

Department's Response: The Board has become invo lved i n  t he  day 
t o  day admin i s t ra t i on  o f  t he  personnel system by promulgat ing r u l e s  
which s p e c i f y  management procedures and p rov id ing  excessive and open 
ended appeal r i g h t s .  Management dec is ions  cannot be f i n a l i z e d  u n t i l  
the  appeals process i s  terminated, o f t e n  a t  t he  j u d i c i a l  l eve l .  Some 
examples o f  excessive i n t e r f e r e n c e  i n  t he  management o f  the personnel 
system through the  Board's rule-making a u t h o r i t y  are:  

1-5 D i s c r i m i n a t i o n  Rules. The process expressed i n  the  r u l e s  i s  
very  convoluted and complex. It i s  the  Department's p o s i t i o n  t h a t  i f  
there  i s  an a l l e g a t i o n  o f  d i sc r im ina t i on ,  i t  should be routed very 
s imply t o  the  C i v i l  R igh ts  D i v i s i d n  f o r  f i n d i n g s  o f  probable cause o r  
no probable cause. The Board does n o t  agree w i t h  t h i s  approach and 
has incorpora ted  d i s c r i m i n a t i o n  appeals w i t h i n  t h e  gr ievance process, 
an excess ive ly  time-consuming and d u p l i c a t i v e  process. We be l i eve  
d i s c r i m i n a t i o n  appeals would bk handled more r a p i d l y  and e f f e c t i v e l y  
i f  the  procedures f o r  handl ing were l e f t  t o  t h e  D i rec tor .  

1-6 Implementation o f  A f f i r m a t i v e  Action. We feel  t h a t  t he  
present a f f i r m a t i v e  a c t i o n  r u l e s  a re  designed s o l e l y  t o  d i v e r t  t he  
blame f o r  t he  i ne f fec t i veness  o f  a f f i r m a t i v e  a c t i o n  from the  Board t o  
the  Department. The r u l e s  r e q u i r e  var ious repo r t s  from the  
Department, b u t  do n o t  deal w i t h  enforcement. It i s  our b e l i e f  t h a t  
t h e  Department needs t o  spend i t s  t ime making a f f i r m a t i v e  a c t i o n  work 
ins tead o f  r e p o r t i n g  t o  the  Board on i t s  a c t i v i t i e s  such as outreach, 
t e s t  v a l i d a t i o n ,  etc .  Reports t o  the  Board take time, bu t  do n o t  
produce resu l  t s  . 

Rule 3-7-2 (c).  Requires mandatory "save pay" on downward 
r e a l  loca t ions .  The s t a t u t e  permi ts  managers t o  imp1 ement "save pay" 
f o r  employees, b u t  does n o t  r e q u i r e  it, thereby'  g i v i n g  managers' t he  
f l e x i b i l i t y  t o  make an a d m i n i s t r a t i v e  dec i s ion  according t o  the 
circumstances surrounding each case. The Board ' s  r u l e  imposes a 
procedure t h a t  should be a management decision. 

Rule 4-2-1. The r u l e s  spec i f y  exact  f i l i n g  t imes f o r  pos t ing  j o b  
announcements. These a r e  c l e a r l y  management procedures t h a t  should be 
f l e x i b l e  t o  meet vary ing  s i t u a t i o n s .  For example, i n  a h a r d - t o - f i l l  
j o b  i n  which an appo in t i ng  a u t h o r i t y  expects a few app l icants ,  he o r  
she may want t o  extend t h e  f i1 i n g  period. On the  o ther  hand, i f  the  
appo in t ing  a u t h o r i t y  expects hundreds o f  appl i can ts ,  he o r  she may 
want t o  l i m i t  t he  f i l i n g  period. The Board should n o t  be mandating 
procedures which should meet d i f f e r i n g  needs. 



Rule 5-2-1. Requi res  both  appo in t ing  a u t h o r i t i e s  t o  approve an 
employee's t r a n s f e r  from one u n i t  t o  another, I f  one appo in t ing  
a u t h o r i t y  refuses, the  employee cannot t rans fe r .  Th is  i s  an 
admin i s t ra t i ve  ma t te r  t o  be determined by the employee and the  
appoint ing a u t h o r i t i e s ,  n o t  a l a y  board, 

Rule 5-6-1 (A). Requires 10 days n o t i c e  o f  r e q u i s i t i o n  p r i o r  t o  
appointment, Again, the  Boaid i s  us ing i t s  rule-making a u t h o r i t y  t o  
mandate an a d m i n i s t r a t i v e  procedure, Th is  i s  unnecessary and an 
infr ingement o f  the  Department's a u t h o r i t y  t o  manage the  personnel 
sys tem, 

Rule 5-6-12. L i s t s  t ime l i m i t s  f o r  e l i g i b l e  app l icants  on 
open-competit ive employment l i s t s  t o  respond t o  a j o b  o f f e r ,  Such 
requirements are  admi n i s t r a t i v e  and should be f l e x i b l e  t o  meet ' va ry ing  
s i t ua t i ons .  The personnel system i s  very complex and cannot be 
managed by a s e t  o f  lengthy, i n f l e x i b l e  r u l e s  which determine how 
every process and procedure should be imp1 emented, 

Rule 8-1-1, 8-1-2, Provides the  r i g h t  t o  appeal t o  t h e  D i r e c t o r  
and then t o  the  Board on anything, Th is  i s  an open-ended appeal r i g h t  
t h a t  e l  iminates a manager's a b i  1 ity t o  manage e f f e c t i v e l y  because a1 1 
decis ions and ac t i ons  can be appealed, The r e s u l t  i s  a system sub jec t  
t o  unce r ta in t i es  and endless delay. 

a. 	 Who d r a f t s  r u l e  changes f o r  board review? 

The Board, the  Department, t he  personnel admin is t ra tors ,  
i n d i v i d u a l  employees and employee organizat ions a1 1 d r a f t  
proposed r u l e s  changes f o r  board review, 

b. 	 How o f t e n  does the  board reverse decis ions o f  the d i r e c t o r  and on 
what top i cs?  

The Personnel Board should respond t o  t h i s  question. 

c. Should a l l  r u l e  making a u t h o r i t y  be removed from 
given t o  the department? 

the  board and 

Yes. 

d. I s n ' t  the  confusion o f  powers between 
board r e a l l y  a c o n f l i c t  of opin ions? 

the  department and the  

No, I f  the  separat ion o f  power between the Department and Board 
was c l e a r l y  del ineated,  the  Board and the  Department would n o t  be 
suing each o the r  i n  D i s t r i c t  Court on issues such as the 1983 
sa la ry  survey and occupational studies. 

e. 	 Nould the  g ran t  o f  rule-making a u t h o r i t y  t o  the department create 
an imbalance by g ran t ing  the  department l e g i s l a t i v e  and 
admln l s t ra t i ve  author1 t y ?  



e. 	 Would t h e  g r a n t  o f  rule-making a u t h o r i t y  t o  t h e  department c r e a t e  
an imbalance by g r a n t i n g  t h e  department l e g i s l a t i v e  and 
a d m i n i s t r a t i v e  a u t h o r i t y ?  

The adop t i on  and a d m i n i s t r a t i o n  o f  r u l e s  and procedures a r e  
manayement f unc t i ons .  These should e s t a b l  ish guide1 ines  f o r  t h e  
f a i r  and e f f e c t i v e  f u n c t i o n i n g  of t h e  system. The Board should 
a c t  as t h e  q u a s i - j u d i c i a l  body, hea r i ng  appeals on t h e  
a d m i n i s t r a t i o n  o f  t h e  system. T h i s  was t h e  i n t e n t  o f  c r e a t i n g  
separate management (Department) and appel 1  a t e  (Board) bodies 
when t h e  c u r r e n t  c o n s t i t u t i o n a l  p r o v i s i o n  e l  im ina ted  t h e  C i v i  1  
Se rv i ce  Commission. C u r r e n t l y  t h e  Board i s  bo th  adop t ing  r u l e s  
and hea r i ng  appeals on t h e  implementat ion o f  these ru l es .  

Ques t i on  #2. h'hat evidence do we have t h a t  t he  r u l e  o f  f i v e  o r  
seven o r  t e n  w i l l  expand o p p o r t u n i t i e s  f o r  women and m i n o r i t i e s ?  

Department 's Response: 

Summary o f  P ro tec ted  Class Members 

R e f e r r a b l e  Under Rules o f  3, 5, and 10 


P o s i t i o n s  F i  1  1  ed i n  FY 1982-83 


Number o f  
E l  i g i  b l  e  P ro tec ted  P ro tec ted  
L i s t s  Males Females Undefined* Veterans 

Top 3 169** 2  2  104 35 22 
Top 5 41 29 140 31 28 
Top 10 13 16 66 22 21 

O f  t h e  172 e l i g i b l e  l i s t s  analyzed, 4 1  e l i g i b l e  l i s t s  were e s t a b l i s h e d  
which had f i v e  o r  more e l i g i b l e  candidates and 13 e l i g i b l e  l i s t s  were 
e s t a b l i s h e d  which had 10 o r  more e l i g i b l e  candidates. Departmental 
promot ional  examinat ions o f t e n  r e s u l t  i n  e s t a b l i s h i n g  a Q - l i s t  
( q u a l i f i e d  l i s t )  which con ta ins  t h e  names o f  t h r e e  o r  fewer e l i g i b l e  
app l i can t s .  Q - l i s t s  a r e  e s t a b l i s h e d  o n l y  when t h r e e  o r  fewer 
a p p l i c a n t s  a r e  q u a l i f i e d  f o r  t h e  p o s i t i o n  through t h e  i n i t i a l  j o b  
screening process. Q - l i s t s  were used t o  f i l l  51.7 percen t  o f  a l l  
s t a t e  j obs  i n  FY 1982-83. The department i s  ana l yz i ng  t h e  use o f  
Q - l i s t s  t o  determine i f  Q - l i s t s  produce an adverse impact on t h e  
h i r i n g  o f  p r o t e c t e d  classes. 

* Undef ined r e f e r s  t o  a1 1 j o b  a p p l i c a n t s  who e l e c t e d  n o t  t o  complete 
t he  sex and e t h n i c i t y  s e c t i o n  o f  t h e  a p p l i c a t i o n .  Completion o f  
t h i s  s e c t i o n  i s  n o t  mandatory. 

** Three e l i g i b l e  l i s t s  con ta ined  no names. T h i s  occurs when no 
a p p l i c a t i o n s  a r e  rece i ved  o r  when none o f  t he  a p p l i c a n t s  meets t h e  
r e q u i r e d  qua1 i f i c a t i o n s  f o r  t h e  p o s i t i o n .  



- - 

Quest ion  #3. The department proposes the  c r e a t i o n  o f  i m p a r t i a l  
panels o f  exper ts  t o  handle h i g h l y  t echn i ca l  appeals. What are these 
areas and what i s  t h e  workload now? 

Department's Response: The Department i s  seeking t o  reso l ve  
sa la ry ,  c l a s s i f i c a t i o n ,  and examinat ion appeals by e s t a b l i s h i n g  
i m p a r t i a l  panels o r  c r e a t i n g  a f a i r  a r b i t r a t i o n  process which w i l l  
r eso l ve  appeals i n  a t i m e l y  manner by us ing  persons who have techn i ca l  
expe r t i se  i n  these areas r a t h e r  than a l a y  board. 

ques t ion  #4. The department r e p o r t s  t h a t  one reason f o r  the 
unhappiness amony employees w i t h  the  compensation system i s  the  
knowledge t h a t  someone e l s e ' s  sa la ry  increase i s  g rea ter  than one's 
own, and suygest t h a t  t he  s o l u t i o n  i s  across-the-board increases. 
What evidence i s  t he re  t o  suppor t  t h i s  c la im? 

Department's Response: The l a r g e  volume o f  appeals on the  
r e s u l t s  o f  t he  s a l a r y  survey i n d i c a t e s  the  deyree o f  unhappiness f e l t  
by employees. Employees, themselves, o f t e n  recommend across-the-board 
increases i n  the  i n t e r e s t  of fa i rness .  Both the  Compensation and 
Higher Educat ion Task Forces proposed t h i s  o p t i o n  t o  e l i m i n a t e  the  
percept ion  o f  un fa i rness  and the  " r o l l e r  coaster"  e f f e c t  o f  the  
c u r r e n t  process. Most p r i v a t e  sec to r  and many p u b l i c  sec tor  employers 
pay across-the-board increases. Several years ago, a Department o f  
Personnel ana l ys i s  o f  s a l a r y  increases over a 10 year  per iod  showed 
t h a t  i f  a 5% across-the-board inc rease had been g iven each year, 
s a l a r i e s  would have been a t  about t he  same p lace as they were under 
t h e  c u r r e n t  process. 

a. 	 How many occupat ional  s tud ies  have no t  been funded by the  General 
Assembly? 

I n c l u d i n g  those t h a t  most l i k e l y  w i l l  n o t  be recommended f o r  
implementat ion on 2/1/84, a t o t a l  o f  t h i r t e e n  (13) s tud ies  have 
n o t  been implemented s ince  7/1/81. 

b. 	 Wouldn't ask iny  t h e  General Assembly t o  f u l l y  fund occupat ional  
s tud ies  become a budgetary i ssue i n  l i g h t  o f  the  s t a t e ' s  revenues 
and t h e  7% l i m i t ?  

Yes. Occupational s tud ies  can have both p o s i t i v e  and negat ive 
budget impacts. The f u t u r e  impact of making up unfunded 
occupat ional  s tud ies  w i  11 be enormous. 

Quest ion  #5. You suppor t  making the  execut ive  d i r e c t o r  t h e  
appo in t ing  a u t h o r i t y  f o r  a l l  employees w i t h i n  h i s  department. How 
w i l l  t h i s  improve the  personnel system? 

Department's Response: The responsi  b i l  it y  f o r  managing h i s  o r  
h e r  department i s  assigned t o  t he  execut ive  d i r e c t o r .  I n  order  t o  be 
f u l l v  ' accountable. t6e  d i r e c t o r  must be resoons ib le  f o r  h i r i n g  the  
most" quai i f i e d  people. I f  the  execut i v e  d i r e c t o r  has the  appo in t ing  
a u t h o r i t y ,  he o r  she can assure t h a t  a f f i r m a t i v e  a c t  i o n  goals a re  met 
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and t h a t  appointees meet the needs of the department. 

a. 	 What e f f e c t  does such a proposal have upon a d i r e c t o r ' s  span o f  

c o n t r o l  ? 


H i r i n g  i s  a c r i t i c a l  management r o l e  t h a t  a f f e c t s  the success o r  

f a i l u r e  o f  d progrdm. The d i r e c t o r ,  who i s  accountable f o r  t h a t  

success o r  f a i l u r e ,  needs the  a b i l i t y  t o  achieve a successful 

outcome. 


b. 	 The d i r e c t o r s  now serve as appo in t ing  a u t h o r i t i e s  over the  

d i v i s i o n  d i r e c t o r s .  How does t h a t  proposal strengthen the 

execut ive  d i r e c t o r ' s  p o s i t i o n ?  


The d i r e c t o r  needs the c o n s t i t u t i o n a l  o r  s t a t u t o r y  a u t h o r i t y  t o  

d i r e c t  the  personnel func t ions  o f  h i s  o r  her department. Th i s  

proposal would do that .  


Quest ion #6. You s ta ted  t h a t  ob ta in ing  a waiver on the residency 
requirement i s  very time-consuming. Can you prov ide documentation on 
t h i s  mat te r?  

Department's Response: Please see the  at tached documentation 
which was submitted by the  Hea l th  Sciences Center t o  the  Personnel 
Board request ing an ou t -o f - s ta te  res idency waiver f o r  UCHSC S t a f f  
Nurse A, B, C, UCHSC Nurse S p e c i a l i s t ,  A, B, UCHSC Nurse P r a c t i t i o n e r  
A, B, UCHSC Ass i s tan t  Nursing U n i t  Adminis t rator ,  UCHSC Nursing U n i t  
Admin is t ra to r  I, 11, UCHSC S t a f f  Development I n s t r u c t o r  I, I 1  and 
UCHSC C l i n i c a l  Coordinator.  

(Documentation submi t t e d  by the  department consis ted o f  a waiver 
o f  residency request from the  ~ e a l  t h  sciences Center and ma te r ia l s  
which show the  var ious  recru i tment  e f f o r t s  such as ou t  o f  s t a t e  and 
i n - s t a t e  adve r t i s i ng ,  personal contacts, both i n - s t a t e  and 
out-of -s tate,  and s t a t e  announcements. Th is  mate7ial  i s  on f i l e  i n  
the  committee s t a f f  o f f i ces . )  

Uuest ion #7. On the  issue of hear ing o f f i c e r s  -- a r e n ' t  most o f  
t h e  delays and t ime consuming hear iny procedures a t t r i b u t a b l e  t o  the  
hearing o f f i c e r s  and no t  the  board? 

Department's Response: Yes. The Board and Department agree t h a t  
hear iny o f f i c e r s  would be he ld  more accountable i f  they worked f o r  t he  
Board. 

Quest ion  #8. Concerning the  governor 's request t h a t  each major 
department ho ld  i n  reserve a percentage o f  t h e i r  o v e r a l l  budget -- how 
much was taken from t h e  Personnel Board's budget f o r  hearing o f f i c e r s ?  
What k i n d  o f  e f f e c t  w i l l  t h i s  have on the  a b i l i t y  t o  ho ld  hearings f o r  
the remainder o f  f i s c a l  year  1983-841 

Department's Response: The L e g i s l a t u r e  c u t  the Hearing O f f i c e r  
1 i n e  t ime by $20,000 i n  S.B. 432 due t o  a p ro jec ted  workload decrease 

1 



i n  the number of hearings scheduled i n  FY 1983-84 and based on the FY 
1982-83 4ctual expenditures. The Department and Board are working 
with the Department o f  Administration t o  expedite the appeals process 
and reduce the b a ~ k l o g  whlch current ly exists.  



APPENDIX C 

TESTIMONY OF 

GAIL  S. SCHOEITUR, EXECUTIVE DIRECTOR 

COLORADO CEPARTEYNT OF PERSONNL 

OCTOBER 12, 1983 

I apprec ia te  the  oppor tun i t y  t o  d iscuss personnel issues w i t h  you. Based 

on my record  tenure o f  9 months as personnel d i r e c t o r ,  Ihave a number o f  

impressions and concerns about the  system. 

As many o f  you know, Ihave considerable management experience i n  bo th  

business and government. Consequently, I t h i n k  I have a good background against 

which t o  assess the  competence o f  my s t a f f .  I have an exce l l en t  s t a f f .  They 

are very  capable techn ic ians  and strong managers who cont inue t o  care  about the  

system and t o  perform w e l l  desp i te  the  endless c r i t i c i s m  they receive. I am 

proud t o  be t h e i r  execut ive  d i r e c t o r .  

The Depdrtment o f  Personnel oversees the personnel system f o r  26,000 s t d t e  

employees. We e s t d b l i s h  the c l a s s i f i c d t i o n  and cornpertsation plaris used 

throughout. We a lso  develop and administer exams, handle numerous appeals, 

ma in ta in  the computerized personnel da td  system, and prov ide  f u l l  personnel 

serv ices to  those agencies t h a t  are not decent ra l i zed .  The Department i s  

chdrged w i t h  approving a l l  t r a i n i n g  i n  the s t a t e  aad w i t h  organiz ing such 

all-encompassing programs ds superv isory t r a i n i n g  and career development. We 

dud i t  decent ra l i zed  agencies, i n t e r p r e t  ru les ,  e s t a b l i s h  a f  f i r m a t i v e  ac t i on  

plans, and approve personal serv ice  cont rac ts .  Above a l l ,  we deal w i t h  

employees, mandgers, l e g i s l a t o r s ,  and c i t i z e n s ,  a11 o f  whom have very d l  f f e ren t  

percept ions o f  how the c i v i l  serv ice  system should func t i on .  This I s  a 

d i f f i c u l t  ba lancing act  which my s t a f f  handles w i t h  p ro fess iona l  ism dnd 

courtesy . 
There are th ree  major problem areas i n  the system thd t  I ' d  l i k e  t o  

discuss. These are: 

-
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a.  t h e  management of t h e  personnel system 

b. appea ls  

c. employee compensation 

While they  a l l  over lap ,  I ' l l  d i scus s  them s e p a r a t e l y .  

Management o f  t h e  System 

Under t h e  c u r r e n t  c o n s t  i t u t i o n a l  provis ion on personnel ,  t h e  management of 

t h e  system is confused. The Personnel Board is au thor ized  t o  adopt r u l e s  and 

hear d i s c i p l i n a r y  appeals .  The Personnel  Department is r e spons ib l e  f o r  

adminis te r ing  the system. There a r e  cons t an t  c l a s h e s  between these two sets of 

r e s p o n s i b i l i t i e s  which make marlag lng the  system very d i f f i c u l t  . 
Although the  c o n s t i t u t i o n  only g i v e s  t h e  Board t h e  a u t h o r i t y  t o  hear 

d i s c i p l i n a r y  appea ls ,  by s t a t u t e  and its own r u l e s ,  t h e  Board has taken on 

a d d i t i o n a l  a p p e l l a t e  au tho r i t y .  Rule 8-1 -1,  f o r  example, g r a n t s  anyone, 

whether an employee o r  not ,  t h e  r i g h t  t o  appeal anything a t  v i r t u a l l y  any time. 

As a r e s u l t ,  t h e r e  a r e  i n f i n i t e  grounds f o r  appea l ,  but no d i s i n c e n t i v e s .  When 

any dec i s ion  o r  a c t i o n  cdn be appealed by arlyone a t  any time, managers become 

r e l u c t a n t  t o  mdke dec i s ions  - o r  they look d t  d e f e r f s f b i l i t y  r a t h e r  than 

r a t i o n a l i t y  as a b a s i s  fo r  t h e i r  dec i s ions .  

Appeals, mdny of which a r e  f r i v o l o u s ,  cdn hold up important a c t i o n s  f o r  

years .  For example, an exan appeal ,  which most of us  would cons ider  f r i v o l o u s ,  

has  forced the D i r e c t o r  of the  Div is ion  of Wi ld l i f e  to  hold h i s  a s s i s t a n t  

d i r e c t o r ' s  posi t ior l  open fo r  nea r ly  two years .  In t h e  Department of Labor and 

Employment, all employee orgdnizd t ion  - but not dn dpp l i can t  o r  dn employee -
dppealed the  job q u a l i f i c a t i o n s  for  the  deputy d i r e c t o r  es tdbl isht!!  by t h e  

execu t lve  d i r e c t o r .  Only l a t e r  did the  orgdrl izat lon f ind  an employee t o  se rve  

d s  the  appe l l an t .  We c d n ' t  run t he  stdte e f f e c t i v e l y  under r u l e s  t hd t  permit 
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s u c h  c o n d i t i o n s .  N e i t h e r  e m p l o y e e s  no r  manage r s  c a n  be s u r e  o f  t h e i r  r e s p o n s i -  

b i l i t i e s ,  d e c i s i o n s ,  o r  w o r k i n g  c o n d i t i o n s .  

A f t e r  t h e  D i n e s  Commi t t e e  i s s u e d  i t s  r e p o r t  c a l l i n g  f o r  m a j o r  s t a t u t o r y  and 

r u l e s  r e v i s i o n s ,  t h e  D e p a r t m e n t  e s t d b l i s h e d  t d s k  f o r c e s  of. ~ p l o y e r s  and 

s u p e r v i s o r s  t o  c o n s i d e r  and d r a f t  r u l e s  r e v i s i o n s .  T h i s  was no  s m a l l  t a s k  s i n c e  

t h e  Board  r u l e s  a r e  o v e r  120 p a g e s  l o n g .  The t a s k  f o r c e s  c o m p l e t e d  t h e i r  work 

a l m o s t  2 y e a r s  dgo ,  b u t  t h e  Board  h a s  n o t  y e t  begun h e a r i n g s  on  t h e i r  p roposed  

c h a n g e s .  I b e l i e v e  t h a t  t h e  r u l e s  o f  t h e  p e r s o n n e l  s y s t e m  need t o  b e  m a i n t a i n e d  

and u p d d t e d  s y s t e m a t i c a l l y ,  a s  a r e g u l a r  p a r t  o f  t h e  a d m i n i s t r a t i v e  p r o c e s s .  I n  

a d d i t i o n ,  I t h i n k  t h e y  need  to b e  cledr and b r i e f  enough  f o r  a l l  emp loyees  t o  

krlow and u n d e r s t a n d .  

The r e s p o n s i b i l i t y  f o r  ddop t i r l g  r u l e s  i s ,  i n  my o p i n i o n ,  a managment 

f u n c t i o n .  Fo r  t h e  p e r s o n n e l  s y s t e m  to o p e r a t e  e f f e c t i v e l y  and f a i r l y ,  I t h i n k  

t h e  management and a p p e l l a t e  f u n c t i o n s  s h o u l d  b e  s e p d r a t e .  The  P e r s o n n e l  B o a r d ,  

which is  a l a y  b o a r d  t h a t  meets o n c e  o r  twice a  month ,  s h o u l d  be  t h e  a p p e l l a t e  

body ,  g u a r a n t e e i n g  d u e  p r o c e s s  and f a i r n e s s  t o  a l l  emp loyees .  The P e r s o n n e l  

D e p a r t m e n t ,  h i c h  is c h a r g e d  w i t h  managing t h e  p e r s o n n e l  s y s t e m ,  s h o u l d  pe r fo rm  

a l l  t h e  management f u n c t i o n s ,  i n c l u d i n g  t h e  d d o p t i o n  o f  r u l e s .  T h i s  c l e a r  

d i v i s i o n  o f  d u t h o r i t y  would end t h e  c o n f u s i o n  inherCent i n  t h e  e x i s t i n g  sy s t em 

and would p l d c e  t h e  a c c o u n t a b i l i t y  f o r  o v e r s e e i n g  t h e  d a l l y  o p e r a t i o n  of t h e  

s y s t e m  whe re  it b e l o n g s  - w i t h  t h e  P e r s o n n e l  D e p a r t m e n t .  R i g h t  now q u e s t  i o n s  

drld d e c i s i o r l s  a r e  bounced  bdck and f o r t h  be tween  t h c  Board arld t h e  Depa r tmen t  

u n t i l  e v e r y o n e  is f r u s t r d t e d  and dng ry .  F o r  examp le ,  s e v e r a l  d a y s  ago  an  

a t t o r n e y  c a l l e d  me a b o u t  a n  a p p e a l  he  had a t t e m p t e d  t o  f i l e  a l m o s t  18 months  

ago .  His let ter  went to t h e  D e p a r t m e n t ,  t h e n  t o  t h e  B o a r d ,  b a c k  to t h e  D e p a r t -  

men t ,  and bdck t o  t h e  Board  from whan he  hdd h e a r d  n o t h i n g  s i n c e  F e b r u a r y  6,  

1983. I t h i n k  we owe o u r  e m p l o y e e s  arld o u r  c i t i z e n s  d b e t t e r  sy s t em tharr t h i s .  
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The s t a t u t e s  c u r r e n t l y  a l l o w  a p p e a l s  o f  d e c i s i o n s  o r  a c t i o n s  deemed t o  be  

a r b i t r a r y ,  c a p r i c i o u s ,  o r  u n r e a s o n a b l e .  The s t a n d a r d s  f o r  a r b i t r a r y  and 

c a p r i c i o u s  a r e  t i g h t l y  and c l e a r l y  d e l i n e a t e d  i n  c a s e  law. N e v e r t h e l e s s ,  I d o  

n o t  t h i n k  t h e  h e a r i n g  o f f i c e r s  and  P e r s o n n e l  Board meet t h i s  s t a n d a r d  i n  many o f  

t h e i r  d e c i s i o n s .  I n  r e a c h i n g  t h e i r  d e c i s i o n  on t h i s  y e a r ' s  s a l a r y  s u r v e y ,  f o r  

example ,  t h e  Board d e t e r m i n e d  t h a t  t h e  r e s u l t s  were u n r e a s o n a b l e  b e c a u s e  t h e y  

d i d n ' t  l i k e  them. A t  no time d i d  t h e y  l o o k  a t  t h e  d a t a ,  even  though we o f f e r e d  

t o  make it a v a i l a b l e  t o  them. I b e l i e v e  t h e y  had no sound b a s i s  f o r  r e a c h i n g  

t h e i r  d e c i s i o n  t h a t  t h e  s u r v e y  r e s u l t s  were a r b i t r a r y ,  c a p r i c i o u s ,  and 

u n r e a s o n a b l e .  We have  t h e  d a t a  t o  back  up  o u r  recommendat ions .  

D e f i n i n g  u n r e d s o n a b l e  is  much more d i f f i c u l t  dnd ,  i n  f a c t ,  h a s n ' t  r e a l l y  

been  done  l e g a l l y .  I f  I d o n ' t  l i k e  your  d e c i s i o n ,  I t h i n k  i t  is  u n r e a s o n d b l e .  

Under t h i s  l o o s e  s t a n d a r d ,  any a c t i o n  c a n  b e  a p p e a l e d ,  o f t e n  f r i v o l o u s l y  - and 

many dre. I u r g e  you t o  c o n s i d e r  r e p e a l i n g  t h e  f u z z y  s t a n d d r d  of  " u n r e a s o n a b l e . "  

"Arbi  t r d r y "  and "cap r  i c i o u s "  a r e  a p p r o p r i a t e  and f d i r  medsu re s  of  a c t  i o n s .  

I n  d s e p a r d t e  management a r e a ,  I would recommend t h a t  t h e  c o m m i t t e e  

c o n s i d e r  chdrrglng t h e  r u l e  o f  3 ,  contained i n  t h e  constitution, t o  t h e  r u l e  o f  

10. I b e l i e v e  t h a t  t h i s  would exparld opportunities f o r  women and m l n o r l t l e s  t o  

e n t e r  s t a t e  s e r v i c e ,  p a r t i c u l a r l y  i n  p r o f e s s i o n a l  e l a s s e s ,  dnd would o f f e r  

a p p o i n t i n g  a u t h o r i t i e s  a  b r o a d e r  c h o k e  of qualified c a n d i d a t e s .  Al though tests 

d o  h e l p  t o  s c r e e n  o u t  u n q u a l i f i e d  a p p l i c a n t s ,  t h e y  do n o t  n e c e s s a r i l y  i d e n t i f y  

t h e  b e s t  3  c a n d i d a t e s ,  i n  my o p i n i o n .  

The seniority s y s t e m  a l s o  d e s e r v e s  some s t u d y .  I b e l i e v e  t h a t  pe r fo rmance  

s h o u l d  b e  co r r s lde red  I n  l a y - o f f s  and b u m p l q  ds  well a s  s e n i o r i t y .  We now h a v e  

d v e r y  good pe r fo rmdnce  appraisal sys t em,  d e v e l o p e d  w l t h  t h e  a s s i s t d r r c e  of  

employee l a s k  f o r c e s ,  t h a t  makes e v a l u a t i o n s  v e r y  o b j e c t i v e .  While  no sys t em 

w l l l  e l i m i n a t e  s u b j e c t i v i t y  e n t i r e l y ,  I b e l i e v e  t h e  r i s k  i s  wor th  t a k i n g  b e c a u s e  
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k we w i l l  r e t a i n  a b e t t e r  work f o r c e .  The s e n i o r i t y  s y s t e m  is d e t r i m e n t a l  t o  

I women and m i n o r i t i e s  b e c a u s e  t h e y  t e n d  t o  h a v e  been  t h e  l a s t  h i r e d ,  a n d ,  

t h e r e f o r e ,  t h e  f i r s t  f i r e d ,  p a r t . i c u l a r l y  i n  t h e  p r o f e s s i o n a l  and management 

j o b s .  

I 
A p p e a l s  

9 . 

! You h a v e  a l r e a d y  h e a r d  a number o f  p e o p l e  t e s t i f y  o n  t h e  a p p e a l s  p r o c e s s .  

1 
II 

E v e r y o n e  seems t o  a g r e e  a p p e a l s  a r e  a  m a j o r  p r o b l e m  t h a t  u n d e r m i n e  t h e  

e f f i c i e n c y  and c r e d i b i l i t y  o f  t h e  s y s t e m .  H e a r i n g s  d r a g  o n  e n d l e s s l y ,  c o s t i n g  

t h e  s t a t e  l a r g e  m o u n t s  o f  money i n  b o t h  time l o s t  f rom work and a c t u a l  

e x p e n s e s .  Some c a s e s  h a v e  a l r e a d y  c o s t  t h e  s t a t e  o v e r  $ 3 5 , 0 0 0  and t h e y  s t i l l  

h a v e n ' t  b e e n  r e s o l v e d .  D e c i s i o n s  o f t e n  a r e  i s s u e d  y e a r s  a f t e r  t h e  a p p e a l  was 

f i l e d .  T h i s  i s n ' t  d u e  p r o c e s s  - much less s e n s i b l e  g o v e r n m e n t .  

I see P e r s o n n e l  B o a r d  members w i t h  s t a c k s  o f  p a p e r s  sometimes a f o o t  h i g h  

a t  Board  m e e t i n g s .  Under  t h e  c u r r e n t  r u l e s  and s t a t u t e s ,  we h a v e  g r i e v a n c e s ,  

a d m i n i s t r a t i v e  h e a r i n g s ,  p r e l i m i n a r y  Board h e a r i n g s ,  h e a r i n g  o f f i c e r  h e a r i n g s ,  

and more Board  h e a r i n g s .  An a p p e a l s  p r o c e s s  s h o u l d  b e  a imed a t  r e s o l v i n g  

d i s p u t e s  a t  t h e  l o w e s t  p o s s i b l e  l e v e l  so t h a t  e v e r f i n e  i n v o l v e d  c a n  move o n  t o  

o t h e r  a c t i v  i ties. It s h o u l d  e n c o u r a g e  r a p i d  r e s o l u t i o n  o f  d i s a g r e e m e n t s .  

B e c a u s e  o u r  a p p e d l s p r o c e s s  i n v i t e s  c o n t  i n u i n g  t h e  a p p e a l  t h r o u g h  c o n v o l u t e d  and 

time c o n s u m i n g  s t e p s ,  we o f t e n  r e s o l v e  m i n o r  a s  w e l l  a s  m a j o r  d i s p u t e s  i n  

c o u r t .  Even i f  i t  i s  r e s o l v e d  b e f o r e  i t  g o e s  t o  c o u r t ,  t h e  h e a v y  l o a d  o f  

a p p e a l s  b e f o r e  t h e  b o a r d  a n d  t h e  d r a g g e d  o u t  h e a r i n g  p r o c e s s  d e l a y  d e c i s i o n s  

i n t e r m i n a b l y  dnd u n f d i r l y .  E m p l o y e e s  who a r e  n o t  r e p r e s e n t e d  by a n  e m p l o y e e  

o r g a n i z d t i o r l  e f f e c t i v e l y  l o s e  t h e i r  a p p e a l  r i g h t s  b e c a u s e  t h e y  c a n n o t  d f f o r d  

s u c h  c o s t l y  p r o c e s s e s .  F o r  an  e m p l o y e e  who h a s  b e e n  f i r e d ,  i t  d o e s  l i t t l e  good 

t o  f i n d  o u t  f i v e  y e a r s  ldter t h a t  h e  o r  s h e  wds t e r m i n a t e d  f a i r l y  o r  u n f a i r l y .  
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That i s  f i v e  years o f  p o t e n t i a l l y  l o s t  or  lowered income and anquish, not to 

mention the p o t e n t i a l l y  la rge f i s c a l  impact on the state.  

There are many par ts  t o  t h i s  complex problem. I ' d  l i k e  t o  o f f e r  some 

speci Pic so lu t ions fo r  your conslderat lon. 

1. Rules 

A l a rge  por t ion  of the appeals problem 1s contained i n  the ru les ,  

whlch permit wide-open appeals and endless procedures. Many disputes 

should be handled through an administrative review process, u t i l i z i n g  

impa r t i a l  panels of  experts who understand the issues and can make deci- 

sions f a i r l y  and qulckly. Again, Ibe l ieve  tha t  rule-making belongs w i th  

the Personnel Department which i s  responsible fo r  making the system work. 

Hearlng O f f i ce r s  

The appendlx o f  the Higher Educatlon Task Force report  contains 

examples o f  some of the "horror s tor ies"  of  the appeals mess. Hearing 

o f f i c e r s  cont r ibute  s i g n l f  i c a n t l y  t o  the problem by recommending f r i vo l ous  

cdses f o r  f u l l  hearings, allowirlg both sides t o  delay hearings, holding 

unnecessdriiy lengthy hearings where the sdme lev idence i s  repeated w e r  and 

over, and issuing decisions many months a f t e r  the hearing, despite 

s ta tu to ry  time l i m i t s .  

Because the o f f i c e r s  are, themselves, par t  of the personnel system, 

they are maklng decisions on issues which d i r e c t l y  a f f ec t  t he i r  own working 

condlt ior is ard salar ies.  I n  my opinion, t h i s  i s  an inherent c o n f l i c t  o f  

i n te res t .  Ibe l ieve  hearing o f f i c e r s  assigned to personnel cdses should be 

exempt f run the personnel system i r i  order to  assure t h e i r  impd r t i a l i t y .  

This would requ i re  a cons t i t u t i ona l  anendment. 
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Secondly, t h e  personnel hearlng o f f l c e r s  should work d l r e c t l y  f o r  the  

Personnel  Board. Under t h e  e x l s t l n g  cash fundlng system, the re  is  no 

d i s i n c e n t i v e  t o  holdlng long hear ings  o r  t o  wr i t ing  over ly  lengthy 

dec i s ions .  I f  t h e  hearing o f f i c e r s  worked for  the Board, on s a l a r i e s ,  the 

Board could e s t a b l i s h  their performance s tandards  and ensure  more time1 y 

ac t ions .  I have discussed these  recommendations w i t h  Robert Turner, 

Execut ive Di rec to r  of the Department of Administrat ion,  and with members of 

t h e  Personnel  Board, a l l  of whm agree with them. 

Sa lary  Appeals 

Colorado 1s the only stdte t h a t  permits  such a s a l a r y  appeal process.  

Rarely a r e  s a ld ry  appeals  based on methodology - almost a l l  a r e  based on 

results. I f  employees d re  unhappy with t h e i r  s a l a r y  adjustments ,  

p a r t l c u l d r l y  ~WTIpdred t o  dnother c l a s s  o r  t he  averdge inc rease ,  they '  11 

appedl.  I t ' s  not t he  way t h e  survey is conducted; i t ' s  the  r e s u l t s  

genera ted .  

The l a r g e  inc rease  in  the  number of dppeals  r e f l e c t s  two changes. 

CAPE decided seve ra l  years  ago to appeal most key c l a s s e s  and a c t i v e l y  

s
s o l i c i t e d  a p p e l l a n t s  ( a n  example is i n  the handout on s a l a r y  appea ls ) .  In 

a d d i t i o n ,  many appea ls  a r e  v i a  p e t i t i o n s .  Every name is counted a s  an 

appeal r a t h e r  than the  i s sue  appealed by a l l  t h e  s i g n a t o r i e s .  

This doesn ' t  mean we have a minimal problem - we have an awful problem, 

made worse by t h e  timing of t h e  appeals.  Several poss ib le  so lu t ions  mer i t  

your a t t e n t  ion: 

a. 	 El iminate  appea ls  on t h e  r e s u l t s  of the  survey. Permit appeals  on t h e  

methodology, within s t r i c t  time limits, only before  t h e  d a t a  c o l l e c t  ion 

begins.  These appea ls ,  I be l i eve ,  should be t o  an impar t ia l  board of 
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experts drawn from outside the personnel system ( 1  .e. from the C i t y  and 

County o f  Denver, Mountain States Employers Council, etc.). The l a y  

Personnel Board has nei ther the expert ise nor the time t o  resolve the 

h igh ly  technical  questions. Once the methodology appeals have been 

resolved and the survey 1s wderway, no f u r t he r  appeals should be 

allowed. 

b. 	 Provide f o r  an outside aud l t  o f  the survey resu l t s .  This has occurred 

twice before, w i th  t he  Personnel Department ' s recommendat ions 

sustained both times. An outside aud i t  would make the r e s u l t s  more 

cred ib le  and would catch e r ro rs  i f  any were made. The 1980 audi t  cost 

the s ta te  $3,500, much less than the cost o f  a l l  the salary appeals. 

4. 	 C lass i f  i c a t l o n  and Other Technical Appeals 

Highly technlcal  appeals, l i k e  those o f  c l a s s i f  l ca t lons  a d  exams, 

should be heard by an impar t ia l  panel o f  experts. For a l a y  Board and 

hearing o f f i c e r s  to decide these appeals without adequate expert ise ensures 

an over ly  time-consuming prucess and of ten questionable resu l t s .  

Currently, an i nd i v i dua l  c l ass t f t ca t i on  appeal goes to the Department where 

i t  i s  heard by an impar t ia l  panel. A f te r  a rdr iew by the D l rec to r ,  i t  can 

be appealed to  the Personnel Board. The Board re fe r s  the appeal t o  a 

hearing o f f i c e r  h o  holds a prel iminary hearing, nfrich i s  not required by 

statute.  Back to  the Roard i t  goes f o r  a decis lon on whether a f u l l  

hearing should be held. The hearing o f f i c e r  schedules a f u l l  hearing (one 

recent hearing lasted ten days), a f t e r  which the hearing officer's decis ion 

can be appealed to the Board. Except f o r  the f i r s 1  stage, no one w i th  

c l a s s i f i c a t i o n  expert ise i s  making a judgemerrl. You can imagine how long 

a11 t h i s  takes. 





3. If we go to across the board increases it is  essential  that we implement 

and ful ly fund occupational studies. These studies enable u s  to keep job 

descriptions, relationships,  and salar ies  i n  l i ne  w i  t h  the marketplace. 

They maintain the classif icat ion system i n  which we have a410,000,000 

investment. 

One might assume that  once positions are properly classif ied they w i l l  

remain properly classif ied.  A s  a  matter of fac t ,  however, c lassif icat ion 

becomes outmoded very rapidly. There are always changes i n  programs, tech-

nology, organizations, work assignments, laws and rules. These changes 

dffect the classif icat ion plan. For these reasons we need cyclic occupa- 

tional studies to keep up  w i t h  changes i n  the marketplace and i n  our own 

jobs. 

Not only do regularly scheduled occupational studies keep the State  i n  

compliance with cor~st i tut ional  and statutory requirements, they also avoid 

the enormous costs associated with dllowing the system to deteriorate to  a 

point where the ent i re  system must  be updated a t  one time. This generally 

would occur dfter three to five years of system neglect. 

Additionally, outdated classes i n  the sys t em tend to cause improper 
8 

classif icat ions of ind  ividual posl tions because mdnagers cannot hire or 

retain qualified people a t  current salar ies .  Consequently, they try to  

find some other class  that has the required salary level ,  *ether or not 

that class is appropriate for the duties assigned. 

4. 	 The task force recommended that funding a  canpetitive canpensat ion plan be 

mandatory. I endorse that recommendation. We must  be able to hire and 

keep the best possible employees dnd that requires our being competitive 

with the marketplace. 



3. 	 We are sadly behind the community i n  f r i nge  benef i ts .  Ibel ieve we should 

implement a 5-year p lan t o  reach par i ty .  Ialso urge you t o  consider 

combining benef i ts ,  other than PERA, under one board so t ha t  planning can 

be coordinated. 

There are a number o f  other areas tha t  need change. The appoint ing 

au thor i t i es ,  f o r  example, are d i v i s i o n  heads ra ther  than execut Lve d i rec tors ,  

even though the executive d i r ec to r s  dre responsible for t h e i r  departments' 

e f  Pectiveness. We've a l l  heard enough about the residency requirement. Gett ing 

a waiver, even when c l e a r l y  needed, i s  very time-consuming but may be necessary 

i n  order .to h i r e  the most qua l i f i ed  person f o r  a job. Many o f  these issues are 

covered i n  the two task force reports. Ihope you w L l l  consider them. 

Thank you very much f o r  your time. I ' d  be happy t o  answer your questions. 
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