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I. BACKGROUND 

A. Groundwater Resources i n  Colorado. 

Colorado has a s u b s t a n t i a l  number o f  n o n t r i b u t a r y  

groundwater aquifers. The water I n  s torage i n  these aqu i f e r s  

may t o t a l  as much as 680 m i l l i o n  ac re  f e e t .  The l oca t i on ,  

approxlmate boundaries, and est imated volume o f  water i n  

s torage boundaries o f  designated bas ins a r e  shown on t he  map on 

page two. 

Most n o n t r l b u t a r y  groundwater a q u i f e r s  i n  Colorado r e c e i v e  

some n a t u r a l  recharge. However, these a q u i f e r s  a l s o  exper ience 

n a t u r a l  ou t f l ows  i n  amounts gene ra l l y  equal t o  recharge. Thus 

It I s  n o t  sa fe  t o  assume t h a t  use o f  an amount equal t o  

recharge w I l l  have no stream e f f e c t .  Th is  p r i n c i p l e  i s  

i l l u s t r a t e d  I n  t h e  t a b l e  on page t h r e e  which shows t h a t  t h e  

t o t a l  recharge t o  t h e  Denver Basin a q u i f e r s  (54.7 c f s  annua l l y )  

equals t h e  t o t a l  annual d ischarge t o  streams, even though t h e  

equat ion may n o t  be i n  balance f o r  each a q u i f e r  i n  t h e  basin.  





SUMMARY OF COMl IITTEE RECOIll iElJUATIOllS AND FIIIDII4GS 

Pursuant t o  House J o i n t  Reso lu t i on  1027, t h e  I n t e r i m  Comriiittee on 
i 4on t r i bu ta r y  Ground Water was d i r e c t e d  t o  conduct:  

A s tudy o f  t he  r e p o r t  subr i l i t ted by t h e  t ask  f o r c e  convened 
by t h e  Execu t i ve  D i r e c t o r  o f  t h e  Department o f  Na tu ra l  
Resources concern ing n o n t r i b u t a r y  ground wate r  i n  Colorado. 
The s tudy may cons ider  t h e  e f f e c t  o f  n o n t r i b u t a r y  ground 
water  on t r i b u t a r y  ground water,  The s tudy s h a l l  be l i m i t e d  
t o  no more than f o u r  sessions. 

As d i r e c t e d  by t h e  L e g i s l a t i v e  Counc i l ,  t h e  i n t e r i m  comr,iittee 
h e l d  f o u r  meet inys.  A t  t he  f i r s t  meeting, p resen ta t i ons  were made by 
members o f  the  Department o f  Na tu ra l  Resources' Groundwater 
L e g i s l a t i o n  Committee concern ing t h e  hyd ro l og i c ,  geo log ic ,  and l e g a l  
aspects  o f  n o n t r i b u t a r y  ground water. Also,  t h e  r e p o r t  o f  t he  
Groundwater L e g i s l a t i o n  Committee was d i s t r i b u t e d  f o r  t he  i n t e r i m  
commi t t e e '  s  rev iew.  

The nex t  two meet ings focused on a  d i s c u s s i o n  o f  t he  r e p o r t  and 
t h e  accompanying d r a f t  b i l l  s. The committee made t he  r e p o r t  a v a i l a b l e  
t o  t h e  s t a t e ' s  va r i ous  wate r  conservancy and conserva t ion  d i s t r i c t s ,  
ground water managenlent d i s t r i c t s ,  va r i ous  water  o rgan i za t i ons  and 
assoc ia t i ons ,  and o t h e r  i n t e r e s t e d  persons. Organ iza t ions  and 
i n d i v i d u a l s  were i n v i t e d  t o  comment on t h e  r e p o r t  be fo re  t h e  
committee. 

For  t he  l a s t  meet ing o f  the  coinmittee, i n t e r e s t e d  persons were 
i n v i t e d  t o  subril it amendments t o  t h e  two d r a f t  p roposa ls  and/or submi t  
t h e i r  own proposals .  Two a d d i t i o n a l  p roposa ls  were considered. The 
Execu t i ve  D i r e c t o r  o f  t h e  Department o f  Na tu ra l  Resources submi t ted an 
o u t l i n e  f o r  a  b i l l ,  and t h e  Colorado CJater Congress submi t ted a d r a f t  
proposal .  The d r a f t  proposals  were n o t  recommended by t he  i n t e r i m  
commit tee b u t  a re  con ta ined  i n  Appendix A. 

Comrni t t e e  Recommendations 

As a r e s u l t  o f  t h e  com~n i t t ee ' s  a c t i v i t i e s ,  t h e  I n t e r i m  Committee 
on N o n t r i b u t a r y  Ground Water reconr;iends t h e  f o l l o w i n g  b i l l s  t o  t h e  
Colorado General Assembly. 

Concerning Ground l l a t e r  - - B i l l  26 

B i l l  26 amends s e c t i o n  37-90-137, Colorado Revised S ta tu tes ,  
concern ing  permi ts  t o  c o n s t r u c t  w e l l s  o u t s i d e  des ignated ground wate r  
bas ins ;  amends t h e  l e g i s l a t i v e  d e c l a r a t i o n  i n  t he  "1965 Colorado 
Ground Water rianagement Ac t "  t o  recogn ize  t h e  unique na tu re  o f  
n o n t r i  b u t a r y  ground wate r  resources ou t s i de  des ignated ground water  



basins;  de f i nes  n o n t r i b u t a r y  ground water;  p rov i des  f o r  t he  dewater ing 
of yeo loy i c  f o rma t i ons  by removing n o n t r i  b u t a r y  ground water  f o r  
ra in ing purposes; and e s t a b l  i shes  standards f o r  r u l i n g s  o f  t he  r e f e r e e  
and dec is ions  o f  t h e  water  judye. 

Concerning Requ i r i ng  Holders  o f  \ f e l l  Permi ts  t o  Report  t o  t he  S t a t e  
Engineer -- B i l l  27 

B i l l  27 empowers t he  S t a t e  Engineer t o  r e q u i r e  a  r e p o r t  on t h e  
ar,lount o f  $round wate r  p u ~ ~ p e d  a o r  f i n a lby t h e  ho lde r  o f  c o n d i t i o n a l  
w e l l  pe rm i t  i f  such i n f o r m a t i o n  i s  necessary f o r  t he  p r o t e c t i o n  o f  
vested water r i g h t s  o r  f o r  t h e  proper  a d m i n i s t r a t i o n  o f  ground water.  

Concerning P e n a l t i e s  f o r  V i o l a t i n g  any P r o v i s i o n  o f  a  Well Permi t  --
B i l l  28 

B i l l  28 p rov i des  f o r  c r i m i n a l  and c i v i l  p e n a l t i e s  f o r  t h e  
v i o l a t i o n  o f  any p r o v i s i o n  o f  a  w e l l  pe rmi t .  

Other  Committee A c t i v i t i e s  

Ground Water Qua1 ity P r o t e c t i o n  S t ra tegy  

For i n f o r m a t i o n a l  purposes, t he  Department o f  Heal t h  r epo r t ed  on 
i t s  a c t i v i t i e s  concern ing t he  development and implen ientat ion o f  a 
s ta tew ide  s t r a t e g y  f o r  t h e  p r o t e c t i o n  o f  ground water  qua1 i t y .  The 
depar tment 's  r e p o r t  i s  on f i l e  i n  t h e  o f f i c e  o f  t h e  L e g i s l a t i v e  
Counci 1. 

Federal W i  1  derness Leg i  s l  a t i  on 

Pursuant t o  permiss ion  granted by t h e  Colorado L e g i s l a t i v e  
Counci l  on Septer:lber 24, 1984, t he  committee d iscussed t h e  "Colorado 
GJilderr~ess Act  o f  1934" (S.2916) which i s  pending be fo re  t h e  Un i t ed  
S ta tes  Congress. The l e g i s l a t i o n  would des igna te  c e r t a i n  w i lde rness  
areas i n  Colorado. The i n t e r i m  committee t r a n s m i t t e d  a  r e s o l u t i o n  t o  
a1 1 members o f  t he  Col orado congress ional  d e l e g a t i o n  suppor t ing  t h e  
e f f o r t s  o f  Co lo rado 's  U n i t e d  S ta tes  senators  t o  i n c l u d e  language i n  
the a c t  which p r o t e c t s  e x i s t i n y  water r i g h t s  i n  t h e  s t a t e .  



The Departcient o f  I i a t u r a l  Resources' Groundwater Ley is l  a t i  on 
Committee was formed a t  t h e  d i r e c t i o n  o f  t h e  governor  as a r e s u l t  o f  
t h e  Colorado Supreme Cour t  d e c i s i o n  i n  S t a t e  o f  Colorado v. 
Southwestern  Colorado GIater Conserva t ion  D i s t r i c t ,  671 P.2d 1294 
(Colo.  1983), b e t t e r  known as t h e  Huston case and t h e  passage o f  
Senate B i l l  439 (1983 sess ion ) .  The g o v e r n o r ' s  October 11, 1983, 
l e t t e r  t o  t h e  General Assembly, concern ing  t h e  s i g n i n g  o f  Senate B i l l  
439, i n d i c a t e d  t h a t  he would r e q u e s t  t h e  E x e c u t i v e  D i r e c t o r  o f  t h e  
Depart ta lent  o f  N a t u r a l  Resources t o  " . . . i n i t i a t e  a t  once a s t u d y  o f  
p o s s i b l e  a l t e r n a t i v e  approaches t o  t h e  a d m i n i s t r a t i o n  o f  groundwater."  
The Groundwater L e g i s l a t i o n  Comrni t t e e  was e s t a b l i s h e d  and c h a i r e d  by  
t h o  E x e c u t i v e  D i  r e c t o r  o f  t h e  Department o f  l l a t u r a l  Resources. 
Twen ty - th ree  persons served on t h e  commit tee.  The rnerilbership, 
i n c l u d i n g  wa te r  a t t o r n e y s ,  eng ineers ,  t h e  S t a t e  Engineer,  wa te r  use rs ,  
wa te r  p r o v i d e r s  and l e y i s l a t o r s ,  i s  d e t a i l e d  below. 

Groundwater L c g i  s l  a t i  on Coml:ii t t e e  

D a v i d  H. Getches, E x e c u t i v e  Senator  T i lman  1.1. B ishop 
D i  r e c t o r ,  Department of 
N a t u r a l  Resources Florton W. B i  t t i n g e r  

John Car l son  Thomas V. Cech 

Ralph C u r t i s  J e r i s  Danie lson,  S t a t e  Eng ineer  

H a r l a n  \I. E r k e r  Dav id  L. H a r r i s o n  

Joy I-li1 1 ia r d  Clarcia !,I. Hughes 

Joe Knopi ns k i  Kahna Le 

Senator  H a r o l d  L. McCormick R e p r e s e n t a t i v e  S c o t t  Mc Inn is  

C lyde 0. I ' lar tz Dennis [ I .  Plontgomery 

R e p r e s e n t a t i v e  C h r i s  Paul son Glenn E. Porzak 

Ben Saunders Duane Woodard, A t t o r n e y  General 
f o r  t h e  s t a t e  o f  Colorado 

R e p r e s e n t a t i v e  Ruth W r i g h t  R e p r e s e n t a t i v e  Nal  t e r  A. Young l u n d  

The commit tee h e l d  f i f t e e n  meet ings between November, 1983, and 
J u l y ,  19C4. They d i scussed  t h e  s t a t e ' s  ground wa te r  resources  and 
ground wa te r  law, ground w a t e r  a d m i n i s t r a t i o n  i n  o t h e r  s t a t e ; ,  t h e  
Huston d e c i s i o n ,  and Senate B i l l  439. As a r e s u l t  o f  t h e i r  



de l  ibera t ions ,  t he  t t e e  submi t ted a r e p o r t  oncorn~~ii t h e i r  a c t i v i t i e s  
and research and two d r a f t  proposals  f o r  l e g i s l a t i o n  t o  t h e  i n t e r i m  
co~nmi t tee  (see Appendix A). O f  t h e  two d r a f t  proposals ,  one suggests 
"nlinirnuci" chanyes t o  Senate B i l l  213 (1973 sess ion) ,  s e c t i o n  37-90-137 
( 4 ) ,  Colorado Revised S ta tu tes ,  and t h e  o t h e r  r e v i s e s  t he  "1965 Ground 
LJater Clanagement Act .  " 

Committee A c t i v i t i e s  

The I n t e r i m  Conrili t t e e  on I j o n t r i  b u t a r y  Ground l r a t e r  reviewed t h e  
Groundwater L e g i s l a t i o n  Committee' s r e p o r t  and recommended b i  11 s. As 
a p a r t  o f  t h i s  rev iew,  t h e  i n t e r i m  cornr,~i t tee requested p resen ta t i ons  
on t he  background i n f o r m a t i o n  i n  t h e  Groundwater L e g i s l a t i o n  Cornnli t t e e  
r epo r t .  These p resen ta t i ons  addressed t h e  types of ground wate r  
resources i n  t h e  s t a t e  and t h e  development o f  ground water  law i n  t he  
s ta te .  P a r t i c u l a r  emphasis was g i ven  t o  t h e  f o l l o w i n g  t o p i c s :  t h e  
f i v e  types o f  ground wate r  i n  the  s ta te ,  t h e  Denver Basin,  t h e  Huston 
case, and Senate B i l l  439. 

Types o f  Ground Water 

The S ta te  t n g i n e e r  reviewed t h e  f i v e  t ypes  o f  ground water  i n  
Colorado -- underground, designated, exeriipt, n o n t r i  bu ta r y ,  and 
geothermal we1 1s. 

For the  purpose o f  d e f i n i n y  t he  waters o f  a n a t u r a l  stream i n  t he  
" l ra te r  R igh t  D ~ t e r r ~ l i n a t i o n  and A d m i n i s t r a t i o n  Ac t  o f  1969," 
underground water  i s  def ined i n  s e c t i o n  37-92-103 (11)  , Colorado 
Revised S ta tu tes ,  as " . . . that  wa te r  i n  t he  unconso l ida ted  a l l u v i a l  
a q u i f e r  o f  sand, y r a v e l ,  and o t h e r  sedimentary m a t e r i a l s ,  and a l l  
o t h e r  waters h y d r a u l i c a l l y  connected t h e r e t o  which can i n f l u e n c e  t he  
r a t e  o r  d i r e c t i o n  of ciovement o f  t h e  wa te r  i n  t h a t  a l l u v i a l  a q u i f e r  o r  
t ~ a t u r a l  stream." Underground water i s  cons idered d i f f e r e n t  f rom 
des ignated ground wate r  which i s  de f i ned  i n  s e c t i o n  37-90-103 ( 6 ) ,  
Colorado Revised S ta tu tes .  Designated ground water  Lleans: 

...t h a t  ground wate r  which i n  i t s  n a t u r a l  course would n o t  
be a v a i l a b l e  t o  and r e q u i r e d  f o r  t h e  f u l f i  1 lment  o f  decreed 
sur face  r i g h t s ,  o r  ground water i n  areas n o t  ad jacen t  t o  a 
con t i nuous l y  f l owing n a t u r a l  stream wherein ground water  
wi thdrawal  s have c o n s t i  t u t e d  t he  p r i  n c i  p l  e water  usage f o r  
a t  l e a s t  f i f t e e n  yea rs  preceding t h e  da te  o f  t l l e  f i r s t  
hear ing  on t h c  proposed des igna t i on  o f  t h e  bas in ,  and which 
i n  bo th  cases i s  w i t h i n  t h e  geographic boundar ies o f  a 
des ignated ground wate r  basin.  

Designated ground wate r  does no t  i n c l u d e  any ground water  w i t h i n  t h e  
Dawson-Arkose, Denver, Arapahoe, o r  Laranlie-Fox H i l l s  forr l lat ions 
l oca ted  o u t s i d e  t h e  boundar ies o f  des ignated ground water  bas ins i n  



e x i s t e n c e  on January  1, 1983. Des ignated ground w a t e r  i s  a d m i n i s t e r e d  
by  t h e  C010rad0 Ground Water Cor,mission. 

Exempt ground water ,  d e f i n e d  i n  s e c t i o n  37-92-602 ( I ) ,  Co lorado 
Rev ised S t a t u t e s ,  i s  w a t e r  from w e l l s  wh ich :  1 )  do n o t  exceed f i f t e e n  
g a l l o n s  p e r  m i n u t e  o f  p r o d u c t i o n  and a r e  used f o r  o r d i n a r y  househo ld  
purposes,  f i r e  p r o t e c t i o n ,  t h e  w a t e r i n g  of p o u l t r y ,  doc ies t ic  an ima ls ,  
and l i v e s t o c k  on farms and ranches,  and t h e  i r r i g a t i o n  o f  n o t  o v e r  one 
a c r e  o f  horiie gardens and lawns,  b u t  n o t  used f o r  more than  t h r e e  
s i n g l e - f a m i l y  d w e l l i n g s ;  2 )  do n o t  exceed f i f t e e n  g a l l o n s  p e r  m i n u t e  
o f  p r o d u c t i o n  and a r e  used f o r  d r i n k i n g  and s a n i t a r y  f a c i l i t i e s  i n  
commercia l  bus iness;  3 )  a r e  used e x c l u s i v e l y  f o r  f i r e - f i g h t i n g  
purposes i f  s a i d  w e l l s  a r e  capped, locked,  and a v a i l a b l e  f o r  use o n l y  
i n  f i g h t i n g  f i r e s ;  and 4 )  do n o t  exceed f i f t y  g a l l o n s  p e r  m i n u t e  wh ich  
a r e  i n  p r o d u c t i o n  as o f  f iay 22, 1971, and were and a r e  used f o r  
o r d i n a r y  household purposes f o r  n o t  more than  t h r e e  s i  n g l  e - fami  l y  
d w e l l  inys, f i r e  p r o t e c t i o n ,  t h e  w a t e r i n g  o f  p o u l t r y ,  dornestic animal  s, 
and l i v e s t o c k  on farnis and ranches,  and t h e  i r r i g a t i o n  o f  n o t  o v e r  one 
a c r e  o f  gardens and lawns.  

Pu rsuan t  t o  s e c t i o n  37-90-137 (4 ) ,  Col o rado  Revised S t a t u t e s ,  
(Senate  B i l l  213, 1973 s e s s i o n ) ,  n o n t r i b u t a r y  ground w a t e r  i s  a l l  
g round w a t e r  o t h e r  than:  1 )  underground w a t e r  d e f i n e d  i n  s e c t i o n  
37-92-103, Co lorado Rev ised S t a t u t e s ;  2 )  d e s i g n a t e d  ground w a t e r  
d e f i n e d  i n  s e c t i o n  37-90-103 ( 6 ) ,  Co lorado Rev ised S t a t u t e s ;  and 3 )  
y round w a t e r  p u ~ ~ p e df rom sr, ial l  c a p a c i t y  we1 1s and domest ic  we1 1s i n  
accordance w i t h  s e c t i o n s  37-90-105 and 37-92-602, Co lorado Rev ised 
S t a t u t e s ,  r e s p e c t i v e l y .  

Geothermal f l u i d  i s  d e f i n e d  i n  s e c t i o n  37-90.5-103 ( 2 ) ,  Co lorado 
Rev ised S t a t u t e s ,  as  n a t u r a l l y  o c c u r r i n g  ground wa te r ,  b r i n e s ,  vapor,  
and steam a s s o c i a t e d  w i t h  a  geothermal  resource .  

Denver Bas i  n 

The Denver B a s i n  i s  compr ised o f  f o u r  a q u i f e r s  -- t h e  
Dawson-Arkose, t h e  Denver, t h e  Arapahoe, and t h e  Laran ie-Fox H i 1  1  s. 
The approx imate  geograph ic  boundar ies  o f  t h e  b a s i n  a r e  t h e  f o o t h i l l  s ,  
Gree ley ,  Limon, and Foun ta in .  

Two management systems o p e r a t e  i n  t h e  Denver Basin.  The e a s t e r n  
p o r t i o n  o f  t h e  Denver Bas in ,  wh ich  compr ises  a p p r o x i m a t e l y  49 p e r c e n t  
o f  t h e  bas in ,  i s  a d m i n i s t e r e d  by  t h e  Co lorado Ground Water Conn iss ion  
as a des igna ted  bas in .  The r e m a i n i n g  p o r t i o n  i s  a d m i n i s t e r e d  p u r s u a n t  
t o  Senate B i l l  213 (1973) ,  s e c t i o n  37-90-137 (4 ) ,  Co lorado Rev ised 
S t a t u t e s .  Perrn i ts  t o  c o n s t r u c t  a w e l l  o u t s i d e  a d e s i s n a t e d  ground 
w a t e r  b a s i n  a r e  t o  be i s s u e d  by  t h e  S t a t e  Eng ineer  o n l y  f o r  t h a t  
q u a n t i t y  o f  u n a p p r o p r i a t e d  w a t e r  under iJ . ing  t h e  l a n d  and i f  t h e  
minimum u s e f u l  l i f e  o f  t h e  a q u i f e r  i s  one hundred yea rs ,  assuming 
t h e r e  i s  no s u b s t a n t i a l  a r t i f i c i a l  recharge  d u r i n g  t h a t  t i m e  p e r i o d .  



t iuston Case 

I n  S t a t e  of Colorado v. Southwestern Colorado Water Conservat ion 
D i s t r i c t ,  671 P.2d 1294 (Colo. 19C3), commonly r e f e r r e d  t o  as t h e  
Huston case, t h e  Colorado Supreme Cour t  r e j e c t e d  John Huston 's  c l a i m  
t h a t  re fe rences  t o  " a p p r o p r i a t i o n "  i n  Senate B i l l  213 (1973 sess ion)  
r,lade n o n t r i b u t a r y  yround water  s u b j e c t  t o  t h e  " d o c t r i n e  o f  p r i o r  
app rop r i a t i on . "  The d o c t r i n e  o f  p r i o r  a p p r o p r i a t i o n  means " f i r s t  i n  
t i n e ,  f i r s t  i n  r i y h t . "  

The p r imary  elements o f  t he  c o u r t ' s  d e c i s i o n  are:  

1) n o n t r i b u t a r y  yround water i s  n o t  s u b j e c t  t o  t he  a p p r o p r i a t i o n  
d o c t r i n e  es tab l  i shed  i n  a r t i c l e  X V I  o f  t h e  Colorado C o n s t i t u t i o n ;  

2)  n o n t r i b u t a r y  ground water  i n  a  des ignated ground water bas in ,  
es tab l i shed  pursuant  t o  t h e  1965 a c t  (37-90-101 e t  seq., Colorado 
Revised S ta tu tes ) ,  i s  s u b j e c t  t o  t he  l i l od i f i ed  d o c t r i n e  o f  p r i o r  
a p i ~ r o p r i a t i o n  as p rov ided  i n  t h a t  a c t ;  

3 )  r i g h t s  t o  n o n t r i b u t a r y  ground water,  which i s  n o t  l oca ted  i n  
a  des ignated bas in ,  may be ob ta ined  o n l y  th rough  a p p l i c a t i o n  f o r  a  
w e l l  perr l i i t  f rom t h e  S t a t e  Engineer pursuant  t o  s e c t i o n  37-90-137 ( 4 ) ,  
Colorado Revised S t a t u t e s  (Senate B i  11 213, 1973 sess ion)  ; and 

4)  the  a d j u d i c a t i o n  procedures, p rov i ded  f o r  i n  t h e  1969 a c t  
(37-92-101 e t  seq., Colorado Revised S t a t u t e s ) ,  do no t  app ly  t o  
de te rmina t ions  o f  r i g h t s  i n  n o n t r i b u t a r y  ground water  (Senate B i l l  439 
(1923 sess ion) ) .  

Setlate b i l l  439 (1983 sess ion)  

I n  response t o  t h e  Colorado Supreme C o u r t ' s  d e c i s i o n  i n  t h e  
Huston case, t h e  General Assembly enacted Senate B i l l  439 i n  1963. 
Sec t ion  37-92-203 ( I ) ,  Colorado Revised S ta tu tes ,  was amended t o  
i n c l u d e  t he  de te rm ina t i on  o f  r i g h t s  t o  n o n t r i  b u t a r y  ground water as a 
p a r t  o f  water ma t t e r s  which a  water  judge may cons ider .  Along w i t h  
Senate b i l l  439, t h e  General Assembly adopted House J o i n t  Reso lu t i on  
1038 (1983 sess ion) .  The General Assembly s t a t e d  t h a t  i t s  i n t e n t i o n  
i n  enac t ing  Senate t i i l l  439 was procedura l  on ly ,  and s e c t i o n  37-90-137 
( 4 ) ,  Colorado Revised S ta tu tes ,  con t inues  t o  c o n t r o l  t h e  g r a n t i n g  o f  
pe rmi ts  f o r  n o n t r i b u t a r y  ground water o u t s i d e  o f  des ignated bas ins.  



Comcii t t e e  Recomrnenda t ions 

l i o n t r i  b u t a r y  Ground Water 

Concern ing Ground Water -- B i l l  26  

Because o f  t h e  c o m p l e x i t y  o f  t h e  i s s u e s  p e r t a i n i n g  t o  
n o n t r i b u t a r y  ground w a t e r  and t h e  v a r i o u s  concerns and i s s u e s  
p resen ted  by i n t e r e s t e d  persons,  t h e  commit tee recommends B i l l  26, t h e  
Colorado h a t e r  Congress' p roposa l ,  w i t h  t h e  broad t i t l e  o f  "Concerning 
Ground Water." The b i l l  and t i t l e  p r o v i d e  a  framework f o r  t h e  
c o n s i d e r a t i  on o f  n o n t r i  b u t a r y  ground w a t e r  by t h e  General Assembly 
d u r i n g  t h e  1985 sess ion.  

S e c t i o n  1 d e c l a r e s  t h a t  i t  i s  t h e  p o l i c y  o f  t h e  s t a t c  t o  c o n t i n u e  
t o  moderate an equ i  tab1  e  deve l  oprnent o f  n o n t r i  b u t a r y  ground w a t e r  
resources  c o n s i s t e n t  w i t h  conserva t ion .  The General  Assembly has t h e  
a b i l i t y  t o  l e g i s l a t i v e l y  e s t a b l i s h  r i g h t s  f o r  t h e  d i v e r s i o n  and use o f  
n o n t r i  b u t a r y  ground water .  Such wa te r  s h a l l  be devoted t o  b e n e f i c i a l  
use i n  af i~ounts based upon c o n s e r v a t i o n  o f  t h e  resource  and p r o t e c t i o n  
o f  ves ted  w a t c r  r i g h t s .  Economic development o f  t h e  resource  must 
a l l o w  f o r  t h e  r e d u c t i o n  o f  h y d r o s t a t i c  p r e s s u r e  l e v e l s  and a q u i f e r  
w a t e r  l e v e l s .  The d o c t r i n e  o f  p r i o r  a p p r o p r i a t i o n  does n o t  app ly .  
t i o n t r i b u t a r y  ground w a t e r  s h a l l  be a1 l o c a t e d  as p r o v i d e d  i n  B i l l  26 
and such a l l o c a t i o n  s h a l l  be based on ownersh ip  o f  t h e  o v e r l y i n g  land .  

S e c t i o n  2 d e f i n e s  n o n t r i b u t a r y  ground w a t e r  as ground w a t e r  
which,  i f  d i v e r t e d ,  w i l l  n o t ,  w i t h i n  one hundred y e a r s  f rom t h e  t i m e  
d i v e r s i o n  i s  a l l owed  t o  beg in ,  a f f e c t  t h e  f l o w  o f  a n a t u r a l  s t ream i n  
an annual aniount g r e a t e r  than  1 pet-cent o f  t h e  annual amount a l l o w e d  
t o  be d i v e r t e d .  N o n t r i b u t a r y  ground wa te r  i n c l u d e s  a l l  5round w a t e r  
w i t h i n  t h e  Denver, Arapahoe, and Laran ie-Fox H i  11 s  fo rmat ions .  The 
d i v e r s i o n  o f  ground w a t e r  f rom such f o r m a t i o n s  w i l l  n o t  m a t e r i a l l y  
a f f e c t  vested wa te r  r i g h t s  t o  t h e  f l o w  o f  any n a t u r a l  stream. 

S e c t i o n  3  p r o v i d e s  t h a t  a  p e r m i t  t o  c o n s t r u c t  a  w e l l  t o  d i v e r t  
n o n t r i b u t a r y  ground w a t e r  o u t s i d e  a  des igna ted  ground wa te r  b a s i n  does 
n o t  e x p i r e  and does n o t  r e q u i r e  t h e  f i l i n g  of a sta tement  o f  
b e n e f i c i a l  use. However, t h e  p e r m i t  may r e q u i r e  t h e  m e t e r i n g  of  
d i v e r s i o n s  f rom w e l l s  d r i l l e d  and t h e  reasonab le  r e c o r d i n g  and 
d i s c 1  osure  o f  such metered d i v e r s i o n .  The p r o v i s i o n s  o f  37-90-137 (1) 
and ( 2 )  , Colorado Rev ised S t a t u t e s ,  concern ing  p e r m i t s  t o  c o n s t r u c t  a 
we1 1  a p p l y  except  t h a t  t h e  a p p l i c a n t  i s  e n t i t l e d  t o  d i v e r t  t h e  
q u a n t i t y  o f  water ,  e x c l u s i v e  o f  a r t i f i c i a l  recharge,  u n d e r l y i n g  t h e  
l a n d  owned by t h e  a p p l i c a n t  o r  u n d e r l y i n g  l a n d  owned by a r ~ o l t l e r  who 
has consented t o  t h e  d i v e r s i o n .  The r e d u c t i o n  o f  e i t h e r  h y d r o s t a t i c  
p r e s s u r e  o r  wa te r  l e v e l  i n  t h e  a q u i f e r  i s  n o t  deemed t o  m a t e r i a l l y  
i n j u r e  ves ted  ground wa te r  r i g h t s .  Perm i t s  a r e  t o  a l l o w  d i v e r s i o n s  on 
t h e  b a s i s  o f  an 100-year a q u i f e r  l i f e .  Owners o f  p e r n i t s  a r e  e n t i t l e d  
t o  seek p e r m i t s  f o r  a d d i t i o n a l  we1 1s on t h e  same b a s i s  as t h e  o r i g i n a l  
p e r m i t .  



Concerning the dewatering of geologic formations by removing 
non t r i  butary ground water t o  a11ow for or permit mini n y ,  the ful lowing 
apll ies: 1) no well perrni t i s  requi red unless the nontributary ground 
water will be tenefi c i a l ly  used; and 2)  i f  a permit i s  required, the 
State Engineer shall a1 low the rate of withdrawal shown by the 
dpplicant t o  be necessary to dewater the mine i f  the applicant 
demonstrates that vested water rights or other riyhts will not be 
rfiaterially injured. 

Section 4 s t a t e s  the standards for rulings of the referee and 
decisions of the water judge. Nontributary yround water shall not be 
administered in accordance with pr ior i ty  of appropriation. 
Determination of rights to such water need not include a date of 
ini t ia t ion of the diversion project. Such determinations do  n o t  
require subsequent showings or findings of reasonable diligence and 
such deteralinations entered prior t o  July 1 of 19C5 shall n o t  be 
enforced t o  the extent of such diligence requirements on or a f te r  that 
date. To the extent the diversion of ground water wi l l ,  within 100 
years frorn the t i r z  diversion begins, affect  the flow of a natural 
stream in an annual amount greater than 1 percent of the annual amount 
allowed t o  be diverted, then an amount of water equal t o  the ent i re  
effect  upon such natural stream shall be replaced where and  as 
necessary t o  prevent material injury to  vested water rights. 

Section 5 provides that the b i l l  shall take effect  on July 1, 
1985. 

Other Issues Pertaining t o  Ground Rater -- Bil ls  27 and 28. 

In addition to the b i l l  conccrr~iny ground water, the committee 
determined that the State Engineer may need to know the amount of 
yround water being pur,~ped by holders of conditional or final we1 1 
pern~its for the protection of vested water rights or for the proper 
adninistration of the s t a t e ' s  ground water. To a s s i s t  the State 
Engineer in the administration of well permits, the committee also 
agreed t o  provide penalties for the violation of conditional or final 
well permits. 

Concerning Requiring Holders of We1 1 Permits to Report t o  the State 
Engineer -- Bill 27  

bi l l  27 empowers the State Engineer to require a report on the 
amount of ground water pumped by the holder of a conditional or final 
well permit i f  such information i s  necessary for the protection of 
vested water rights or for the proper administration of ground water. 



Concurnirlg Penalt ies fo r  Violating any Provision of a Hell Permit --
Bil l  28 

Bil l  28 provides f o r  criminal and c i v i l  penalt ies f o r  the 
viola t ion of any provision of a well permit. Any person who v io la tes  
any provision of his conditional or  f ina l  permit i s  gu i l ty  of a 
~nisdemeanor and, upon conviction, shall  be punished by a f ine  of not 
more than $500 or  by imprisonment in the c o u ~ t y  j a i l  f o r  not more than 
ninety days or both. Any such person a l so  i s  subject to  a c i v i l  
act ion brought by the Attorney General on behalf of the S ta te  Engineer 
and i s  subject  to a c i v i l  penalty assessed by the court of not l e s s  
than $100 nor more than $1,000 fo r  each violat ion.  Any c iv i l  
penal t ies  collected a re  to  be t r a n s ~ ~ l i t t e d  t o  the S ta te  Treasurer t o  be 
credited t o  the general fund. 

Other Committee Ac t iv i t i e s  

Ground hater  Qual i  ty  Protection Strategy 

For informational purposes, the Department of Health presented 
i t s  yround water qual i ty  protection s t ra tegy.  In June of 1963, the 
department conducted a s e r i e s  of meetings on the development and 
irilpler,lentation of a statewide s t ra tegy.  Subsequent to  those meetings, 
an advisory committee was established by the department to  review the 
f indings of these public meetinys and review the proposed ground water 
qua l i ty  protection s t ra tegy f o r  the s t a t e .  On May 15, 1984, the Water 
Qual i  ty Control Commission formally adopted a goal fo r  the s t ra tegy.  
The goal i s  to  protect  the beneficial use of the s t a t e ' s  ground water. 
The department has scheduled f i ve  meetings t o  describe the 
i~lplementation of the s t ra tegy based on the goal. These meetings a re  
t o  be held throughout the s t a t e  during October and Ijovember of 1924. 

Federal Wilderness Legislat ion 

On September 24, 1984, the Colorado Legislat ive Louncil granted 
pernission t o  the interim committee t o  discuss the l eg i s la t ion  pending 
in  Congress concerning the designation of wilderness areas in 
Colorado. 

A t  the th i rd  meeting of the interim committee on September 26, 
1984, David Getches, kxecutive Director of the Department of lilatural 
Resources, commented on the designation of wilderness areas in 
Colorado as proposed in United Sta tes  Senator William Armstrony's 
wilderness bi 11 (S. 2916) and the possible imp1 ica t ions  on Colorado 
water and water r iyhts .  In addition t o  Idr. Getches' test inony,  
representat ives of the Colorado Water Congress, including the mayor of 
Colorado Springs, Representative Chris Pauison, and others,  commented 
on the implications of the b i l l  and the S ie r ra  Club v .  block (84-K-2) 
lawsuit pending in the United Sta tes  D i s t r i c t  Court in Colorado. 



-- 

As a resu l t o f  t h i s  tes t imony  and t he  c o m ~ i i t t e e ' s  d iscuss ion,  t h e  
f o l l o w i n g  r e s o l u t i o n  was t r a n s m i t t e d  t o  U n i t e d  S ta tes  Senator W i l l i a m  
Armstrons, Un i ted  S ta tes  Senator  Gary Ha r t ,  a l l  o t h e r  mer.~bers o f  t h e  
Colorado congress ional  de lec ja t ion,  and t o  a l l  members o f  t h e  Un i t ed  
S ta tes  Senate Subcomnlittee on P u b l i c  and Reserved Lclater o f  the  Un i ted  
S ta tes  Sendte Energy and Na tu ra l  Resources Comr2i t t e e .  

RE: S. 2916, 98 th  Congress 2nd Sessioti  

Be -It Resolved by t h e  I n t e r i m  C o ~ ~ s ~ i t t e eon 
l l o n t r i b u t a r y  Ground Water under t h e  a u t h o r i t y  o f  t he  
Colorado Leg i  s l  a t i v e  Counci 1  t o  cons ide r  t h e  f e d e r a l  
d e s i g n a t i u r ~  of w i l de rness  a r m s  i n  Colorado, i n c l u d i n g  any 
water r i g h t s  i n  a s s o c i a t i o n  t he rew i t h :  

That, t h e  I n t e r i m  Comnri t t e e  on f l o n t r i  b u t a r y  Ground 
l i a t e r  o f  t h e  General Assembly o f  t h e  s t a t e  o f  Colorado 
suppor ts  t h e  e f f o r t s  o f  Un i ted  S ta tes  Senator W i l l i a m  
Arr.1strong and Un i t ed  S ta tes  Senator Gary H a r t  t o  i n c l u d e  i n  
t he  "Colorado Wilderness Ac t  o f  1984" lanyuage p r o t e c t i  ny 
water  r i g h t s  e s t a b l i s h e d  pursuant  t o  Colorado 's  c o n s t i t u t i o n  
and s t a t u t e s  and wate r  r i g h t s  under appl  i c d b l  e  i n t e r s t a t e  
compacts, and c r e a t i n g  no new water  r i g h t s  i n  t h e  Un i t ed  
S ta tes  and which has a  reasonable l i k e l i h o o d  o f  passage i n  
t h e  Un i t ed  S ta tes  Congress. 

Be I t  F u r t h e r  Resolved, That cop ies o f  t h i s  Reso lu t ion  
be trarisnl i  t t e d  t o  U n i t e d  S ta tes  Senator M i l  1  iam Armstronq, 
Un i ted  S td tes  Senator  Gary Har t ,  a l l  o t h e r  members o f  t 6 e  
Colorado Conyressiunal  de lega t ion ,  and t o  a l l  members o f  t he  
Un i ted  S ta tes  Senate Subcocinittee on P u b l i c  and Reserved 
h a t e r  o f  t he  Un i t ed  S ta tes  Senate Energy and Natu ra l  
Resources Cocnii t t e e .  

I n  a d d i t i o n ,  t h e  comrni t t e e  asked t h e  Colorado A t t v rney  General 
and t he  wdter users  who a re  engayed i n  e x i s t i n g  reserved water  r i g h t s  
l i t i g a t i o n  t o  c o n s u l t  on t h e  S i e r r a  Club v. B lock s u i t  i n  o rde r  t o  
1,lake a  recommendation t o  t h e  Execu t i ve  D i r e c t o r  of t he  Department o f  
t i a tu ra l  Kesources, t h c  D i r e c t o r  of t he  Colorado Water Conservat ion 
board arid t h e  General Assembly regard ing  t h e  s t a t e  o f  Colorado 's  
p o s i t i o n  i n  t h i s  l a w s u i t .  The Execu t i ve  D i r e c t o r  o f  t he  Department o f  
Na tu ra l  Resources and t h e  D i r e c t o r  o f  t h e  Colorado Water Conservat ion 
Board were requested t o  r e p o r t  on what has been done and what should 
be done i n  t h i s  m a t t e r  so t he  conr l l i t tee can cons ider  app rop r i a t e  
reconimendatioris. 

A t  t he  commit tee 's  f i n a l  meet iny on October  9, 1984, Elr. Getches, 
t x e c u t i v e  D i r e c t o r  o f  t h e  Department o f  Na tu ra l  Resources; W i l l i a m  
McDonald, D i  r o c t o r  o f  t he  Colorado Water Conservat ion Board; and 
A t to rney  General Duane kloodard discussed t h e  e f f o r t s  o f  t h e  Colorado 
Uate r  Conservat ion Board and t h e  A t t o r n e y  Genera l ' s  o f f i c e  i n  
deterr.1ining t he  p roper  a c t i o n  which should be taken w i t h  regard  t o  t h e  



S i e r r a  Club l awsu i t .  They assured t h e  i n t e r i m  col;imittee t h a t  as 
devel  opr,~ents occur t h e  l e a d e r s h i p  o f  t he  Colorado General Assembly and 
t he  s tand ing  comraittees on a s r i c u l  t u r e  w i l l  be appr i sed  o f  any s t a t e  
a c t i o n .  



- - -  - 

BILL 26 

A B I L L  FOR AN ACT 

1 CONCERNING GROUND WATER. 

B i l l  Summary 

(Note: Th i s  summary a p p l i e s  t o  t h i s  b i l l  - in t roduced--- as 
and does n o t  n e c e s s a r i l y  r e f l e c t  any amendments which may be 
subsequent ly adopted.) 

Makes a  l e g i s l a t i v e  d e c l a r a t i o n .  De f ines  " n o n t r i b u t a r y  
ground water" .  Prov ides t h a t  pe rm i t s  t o  c o n s t r u c t  w e l l s  
ou t s i de  des ignated ground water  bas ins  t o  d i v e r t  n o n t r i b u t a r y  
ground water  s h a l l  n o t  exp i re .  A l lows f o r  mete r ing  o f  
d i v e r s i o n s  and f o r  d i s c l o s u r e  o f  such meter ing.  S ta tes  t h a t  
m a t e r i a l  i n j u r y  t o  ves ted  ground wate r  r i g h t s  s h a l l  n o t  be 
deemed t o  r e s u l t  f rom t h e  r e d u c t i o n  o f  e i t h e r  h y d r o s t a t i c  
pressure o r  water  l e v e l  i n  t h e  a q u i f e r .  Retains t h e  
one-hundred-year l i f e  o f  an a q u i f e r .  Au thor izes  t he  owners o f  
pe rm i t s  t o  seek pe rm i t s  f o r  a d d i t i o n a l  w e l l s  on t he  same bas i s  
as t h e  o r i g i n a l  permi ts .  Prov ides f o r  t h e  dewater ing o f  
geo log ic  fo rmat ions  by  removing n o n t r i b u t a r y  ground water  t o  
f a c i l i t a t e  min ing.  S ta tes  t h a t  n o n t r i b u t a r y  ground wate r  
s h a l l  n o t  be admin is te red  i n  accordance w i t h  p r i o r i t y  o f  
app rop r i a t i on .  S ta tes  t h a t ,  t o  t h e  e x t e n t  t h a t  t h e  d i v e r s i o n  
o f  ground water  w i l l ,  w i t h i n  one hundred years  from the  t ime  
t h e  d i v e r s i o n  begins,  a f f e c t  t h e  f l o w  o f  a n a t u r a l  stream i n  
an annual amount g r e a t e r  than  one pe rcen t  o f  t h e  annual amount 
t o  be d i v e r t e d ,  an amount o f  water  equal t o  t h e  e n t i r e  e f f e c t  
upon such n a t u r a l  stream s h a l l  be rep laced  as necessary t o  
p reven t  m a t e r i a l  i n j u r y  t o  vested wate r  r i g h t s .  

2 -- ----Be i t  enacted b~ t h e  General Assembly o f  t h e  S ta te  o f  Colorado: -
3 SECTION 1. 37-90-102, Colorado Revised S ta tu tes ,  i s  



amended t o  read: 

3 7 - 9 0 - 1 0 2 .  L e g i s l a t i v e  dec la ra t i on .  (1) It i s  declared 

t h a t  the  t r a d i t i o n a l  p o l i c y  o f  the  s t a t e  o f  Colorado, 

r e q u i r i n g  the  water resources o f  t h i s  s t a t e  t o  be devoted t o  

b e n e f i c i a l  use i n  reasonable amounts through appropr ia t ion ,  i s  

a f f i rmed  w i t h  respect  t o  the designated ground waters o f  t h i s  

s ta te ,  as s a i d  waters are de f ined i n  sec t i on  3 7 - 9 0 - 1 0 3  (6). 

While the d o c t r i n e  o f  p r i o r  app rop r ia t i on  i s  recognized, such 

doc t r i ne  should be mod i f ied  t o  pe rm i t  the  f u l l  economic 

development o f  designated ground water resources. P r i o r  

appropr ia t ions  o f  ground water should be pro tec ted  and 

reasonable ground water pumping l e v e l s  maintained, b u t  no t  t o  

inc lude t h e  maintenance o f  h i s t o r i c a l  water l eve l s .  A l l  

designated ground waters i n  t h i s  s t a t e  a re  the re fo re  declared 

t o  be sub jec t  t o  app rop r ia t i on  i n  t he  manner de f ined i n  t h i s  

a r t i c l e .  

( 2 )  THE GENERAL ASSEMBLY RECOGNIZES THE UNIQUE, F I N I T E  

NATURE OF NONTRIBUTARY GROUND WATER RESOURCES OUTSIDE OF 

DESIGNATED GROUND WATER BASINS.  SUCH NONTRIBUTARY GROUND 

WATER SHALL BE DEVOTED TO B E N E F I C I A L  USE I N  AMOUNTS BASED UPON 

CONSERVATION OF THE RESOURCE AND PROTECTION OF VESTED WATER 

RIGHTS. ECONOMIC DEVELOPMENT OF THE RESOURCE MUST ALLOW FOR 

THE REDUCTION OF HYDROSTATIC PRESSURE LEVELS AND AQUIFER WATER 

LEVELS. THE DOCTRINE OF PRIOR APPROPRIATION SHALL NOT APPLY 

TO THE ADMIN ISTRAT ION OF NONTRIBUTARY GROUND WATER. TO 

CONTINUE THE MODERATE AND EQUITABLE DEVELOPMENT OF 



NONTRIBUTARY GROUND WATER RESOURCES CONSONANT WITH 

CONSERVATION SHALL BE THE POLICY OF THIS STATE. SUCH WATER 

SHALL BE ALLOCATED AS PROVIDED I N  THIS ARTICLE AND SHALL BE 

UPON THE BASIS OF OWNERSHIP OF THE OVERLYING LAND. THE 

GENERAL ASSEMBLY RECOGNIZES THAT I T  HAS PLENARY POWER TO 

ESTABLISH RIGHTS FOR THE D I V E R S I O N  AND USE OF NONTRIBUTARY 

GROUND WATER. 

SECTION 2. 37-90-103, Colorado Revised S ta tu tes ,  as 

amended, i s  amended BY THE ADDITION OF A NEW SUBSECTION t o  

read: 

37-90-103. D e f i n i t i o n s .  (10.5) " N o n t r i b u t a r y  ground 

water"  means t h a t  ground water  which, i f  d i v e r t e d ,  w i l l  no t ,  

w i t h i n  one hundred years  f rom t h e  t ime  d i v e r s i o n  i s  a l lowed t o  

begin,  a f f e c t  t h e  f l o w  o f  a n a t u r a l  stream i n  an annual amount 

g r e a t e r  than  one pe rcen t  o f  t he  annual amount a l lowed t o  be 

d i ve r t ed .  The general  assembly f i n d s  and determines t h a t  

" n o n t r i  bu ta r y  ground water"  inc l  udes a1 1 ground water  w i t h i n  

t h e  Denver, Arapahoe, and Laramie-Fox H i l l s  format ions and 

t h a t  t h e  d i v e r s i o n  o f  ground water  f rom those format ions w i l l  

n o t  m a t e r i a l l y  a f f e c t  vested wate r  r i g h t s  t o  t h e  f l o w  o f  any 

n a t u r a l  stream. 

SECTION 3. 37-90-137 (3) (a),  and (4) ,  Colorado(I), 

Revised S ta tu tes ,  as amended, a re  amended, and t h e  s a i d  

37-90-137 i s  f u r t h e r  amended BY THE ADDITION OF THE FOLLOWING 

NEW SUBSECTIONS, t o  read: 

37-90-137. Permi ts  t o  c o n s t r u c t  w e l l s  ou t s i de  des ignated 
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areas - fees - pe rm i t  no ground water r i g h t  - evidence - t ime 

l i m i t a t i o n .  (1) f r o m  ON and a f t e r  May 17, 1965, no new w e l l s  

s h a l l  be constructed outs ide  the boundaries o f  a designated 

ground water bas in  nor  the  supply o f  water from e x i s t i n g  we l l s  

ou ts ide  the boundaries o f  a designated ground water bas in  

increased o r  extended, unless the  user makes an a p p l i c a t i o n  i n  

w r i t i n g  t o  the  s t a t e  engineer f o r  a  pe rm i t  t o  cons t ruc t  a 

w e l l ,  i n  a form t o  be prescr ibed by the  s t a t e  engineer. The 

app l i can t  s h a l l  s p e c i f y  the  p a r t i c u l a r  designated aqu i fe r  from 

which the water i s  t o  be d iver ted ,  t he  b e n e f i c i a l  use t o  which 

i t i s  proposed t o  apply such water, t he  l o c a t i o n  o f  the 

proposed w e l l ,  t he  name o f  the owner o f  t he  land on which such 

we l l  w i l l  be located,  the average annual amount o f  water 

app l ied  f o r  i n  acre- fee t  per  year,  t h e  proposed maximum 

pumping r a t e  i n  ga l lons  per  minute, and, i f  the  proposed use 

i s  AGRICULTURAL i r r i g a t i o n ,  a  d e s c r i p t i o n  o f  the  land t o  be 

i r r i g a t e d  and the  name o f  the  owner the reo f ,  together  w i t h  

such o ther  reasonable in fo rmat ion  as the  s t a t e  engineer may 

designate on the  form prescr ibed.  

(3) (a) Any pe rm i t  t o  cons t ruc t  a  w e l l  OUTSIDE A 

DESIGNATED GROUND WATER BASIN, EXCEPT A PERMIT ISSUED PURSUANT 

TO SUBSECTION (4) OF THIS SECTION, issued on o r  a f t e r  A p r i l  

21, 1967, s h a l l  exp i re  one year  a f t e r  t he  issuance thereof ,  

unless the  a p p l i c a n t  t o  whom such pe rm i t  was issued s h a l l  

f u r n i s h  t o  the  s t a t e  engineer,  p r i o r  t o  such exp i ra t i on ,  

evidence t h a t  the  water from such w e l l  has been p u t  t o  



b e n e f i c i a l  use o r  un less ,  p r i o r  t o  such e x p i r a t i o n ,  t h e  s t a t e  

engineer ,  upon a p p l i c a t i o n  AND w i t h  good cause shown as t o  why 

t h e  w e l l  has n o t  been completed and an es t ima te  o f  t h e  t ime  

necessary t o  complete t h e  w e l l ,  extends such p e r m i t  f o r  o n l y  

one a d d i t i o n a l  p e r i o d  c e r t a i n ,  n o t  t o  exceed one yea r ;  b u t  t h e  

l i m i t a t i o n  on t h e  ex tens ion  o f  w e l l  p e r m i t s  p rov i ded  f o r  i n  

t h i s  paragraph (a) s h a l l  n o t  app l y  t o  w e l l  pe rm i t s  f o r  

f e d e r a l l y  a u t h o r i z e d  wate r  p r o j e c t s  con ta ined  i n  paragraph (d)  

o f  t h i s  subsec t ion  (3). The s t a t e  eng ineer  s h a l l  charge a 

reasonable f ee  f o r  such extens ion.  A PERMIT ISSUED PURSUANT 

TO SUBSECTION (4) OF T H I S  SECTION SHALL NOT EXP IRE  AND SHALL 

NOT REQUIRE THE F I L I N G  OF A STATEMENT OF B E N E F I C I A L  USE BUT 

MAY REQUIRE THE METERING OF DIVERSIONS FROM WELLS D R I L L E D  

PURSUANT TO SUCH PERMIT AND THE REASONABLE RECORDING AND 

DISCLOSURE OF SUCH METERED DIVERSIONS.  

(4) In t h e  issuance o f  a  p e r m i t  t o  c o n s t r u c t  a  w e l l  i n  

those--aquifers--which--da-nat-meet-the-definitions-of-section 


3?-98-383-f6j-or-sectian-3?-92-383-f33j;-and-do-not--meet--the 


e x e m p t ~ o n s - - s e t - - f a r t h - - i n - s e c t i o n s - 3 ? - 9 0 - ~ 5 - a n d - 3 - 9 2 - 6 8  TO 

D IVERT  NONTRIBUTARY GROUND WATER OUTSIDE A DESIGNATED GROUND 

WATER BAS IN ,  t h e  p r o v i s i o n s  o f  subsect ions (1) and (2) o f  t h i s  

s e c t i o n  s h a l l  app ly ;  except  t h a t  in-censidering-whether-the 

permit-shaSS-be-issued;-onSy THE APPLICANT SHALL BE ENT ITLED 

TO D IVERT  t h a t  q u a n t i t y  o f  water ,  EXCLUSIVE OF A R T I F I C I A L  

RECHARGE, u n d e r l y i n g  t h e  l a n d  owned by  t h e  a p p l i c a n t  o r  by-the 

owners-of--the--area;--bg--their--cansent;--to--be--served--is 
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considered--to--be--anapprapriated;-the-minimam-asefa+-+ife-of 


the-aquifer-is-one-handred-years;-assaming-that--there--is--no 


sabstantia+--artificiaS--recharge--within--said-period;-and-no 


materia~-injary-to-vested-watcr-rights-woa+d-resa+t--from--the 


i s s u a n c e - - o f - - s a i d - p e r m i t  UNDERLYING LAND OWNED BY ANOTHER WHO 

HAS CONSENTED I N  WRIT ING TO THE A P P L I C A N T ' S  DIVERSION.  

MATERIAL INJURY TO VESTED GROUND WATER RIGHTS SHALL NOT BE 

DEEMED TO RESULT FROM THE REDUCTION OF E ITHER HYDROSTATIC 

PRESSURE OR WATER LEVEL I N  THE AQUIFER. SUCH PERMITS SHALL 

ALLOW D IVERSIONS ON THE B A S I S  OF AN AQUIFER L I F E  OF ONE 

HUNDRED YEARS. The s t a t e  engineer may adopt PROCEDURAL r u l e s  

and regu la t i ons  PURSUANT TO SECTION 3 7 - 9 2 - 5 0 1  t o  a s s i s t  i n ,  

bu t  no t  as a p r e r e q u i s i t e  t o ,  the  g ran t i ng  o r  den ia l  o f  

permi ts  t o  cons t ruc t  SUCH we l l s ,  a n d - f o r - t h e - a d m i n i s t r a t i a n - o f  

t h i s - a n d e r g r o a n d - w a t e r  I T  BEING THE I N T E N T  OF THE GENERAL 

ASSEMBLY TO EXERCISE I T S  PLENARY POWER TO ESTABLISH THE 

SUBSTANTIVE B A S I S  ON WHICH NONTRIBUTARY GROUND WATER OUTSIDE 

DESIGNATED GROUND WATER BAS INS  SHALL BE DIVERTED AND USED. 

OWNERS OF PERMITS GRANTED UNDER T H I S  SUBSECTION (4) SHALL BE 

ENT ITLED TO THE ISSUANCE OF PERMITS FOR ADDIT IONAL  WELLS TO BE 

CONSTRUCTED ON THE LAND DESCRIBED I N  T H I S  SUBSECTION (4). THE 

STANDARDS OF T H I S  SUBSECTION (4) SHALL BE APPL IED  AS I F  THE 

APPLICATIONS FOR THOSE ADDIT IONAL  WELL PERMITS WERE F I L E D  ON 

THE SAME DATES THAT THE O R I G I N A L  APPL ICAT IONS WERE F I L E D .  

( 7 )  In  the  case o f  dewatering o f  geologic  formations by 

removing n o n t r i b u t a r y  ground water t o  f a c i l i t a t e  o r  permi t  



min ing ,  t h e  f o l l o w i n g  s h a l l  apply:  

(a)  No w e l l  p e r m i t  s h a l l  be r e q u i r e d  un less t h e  

n o n t r i b u t a r y  ground wate r  be ing  removed w i l l  be b e n e f i c i a l l y  

used. 

(b) I n  t h e  event  t h a t  such n o n t r i b u t a r y  ground wate r  

w i l l  be b e n e f i c i a l l y  used, a w e l l  p e r m i t  w i l l  be r e q u i r e d  

pursuant  t o  subsec t ion  (1) o f  t h i s  sec t i on .  The p r o v i s i o n s  o f  

subsect ions (2),  (3 ) ,  and (4) o f  t h i s  s e c t i o n  s h a l l  n o t  app ly  

t o  such w e l l  pe rmi ts .  

(c)  I n  t h e  issuance o f  a p e r m i t  pursuant  t o  t h i s  

subsec t ion  (7),  t he  s t a t e  engineer  s h a l l  a l l o w  the  r a t e  o f  

wi thdrawal  shown by t h e  a p p l i c a n t  t o  be necessary t o  dewater 

t h e  mine i f  t h e  a p p l i c a n t  demonstrates t h a t  no m a t e r i a l  i n j u r y  

t o  vested water  r i g h t s  o r  t o  o t h e r  r i g h t s  i n  n o n t r i b u t a r y  

ground water  w i l l  r e s u l t  f rom t h e  issuance o f  t h e  permi t .  The 

r e d u c t i o n  o f  p ressure  l e v e l s  o r  o f  water  l e v e l s  a lone does n o t  

c o n s t i t u t e  m a t e r i a l  i n j u r y .  The a p p l i c a n t  f o r  a p e r m i t  i s  

e n t i t l e d  t o  propose terms o r  c o n d i t i o n s  which w i l l  p reven t  

m a t e r i a l  i n j u r y .  

(d) Permi ts  i s sued  pursuant  t o  t h i s  subsect ion (7) s h a l l  

n o t  e x p i r e  and s h a l l  n o t  r e q u i r e  t h e  f i l i n g  o f  statements o f  

b e n e f i c i a l  use b u t  may r e q u i r e  t h e  meter ing  o r  o t h e r  

reasonable measurement o f  w i thdrawa ls  o f  ground water under 

such pe rm i t s  and t h e  reasonable r e c o r d i n g  and d i sc l osu re  o f  

such measured w i thdrawa ls .  

(8)  The p r o v i s i o n s  o f  subsec t ion  (4) o f  t h i s  s e c t i o n  
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s h a l l  no t  apply t o  nor  s h a l l  they a f f e c t  any r i g h t  t o  the  use 

o f  ground water,  i n c l u d i n g  a  cond i t i ona l  water r i g h t ,  o r  any 

p lan  f o r  augmentation t o  p r o t e c t  o r  pe rm i t  t he  use o f  ground 

water which has vested o r  has been es tab l i shed  o r  decreed o r  

which i s  t he  sub jec t  o f  a  pending a p p l i c a t i o n  i n  the  water 

c o u r t  p r i o r  t o  J u l y  1, 1985; nor  s h a l l  the  p rov i s ions  o f  

subsect ion (4) o f  t h i s  sec t i on  apply t o  o r  i n  any way a f f e c t  

any we l l  pe rm i t  issued p r i o r  t o  J u l y  1, 1985. 

SECTION 4. 37-92-305, Colorado Revised Sta tu tes ,  as 

amended, i s  amended BY THE ADDITION OF A NEW SUBSECTION t o  

read: 

37-92-305. Standards w i t h  respect  t o  r u l i n g s  o f  the 

re feree and dec is ions  o f  the water judge. (11) Nont r ibu tary  

ground water s h a l l  n o t  be adminis tered i n  accordance w i t h  

p r i o r i t y  o f  appropr ia t ion ,  and determinat ions o f  r i g h t s  t o  

non t r i bu ta ry  ground water need n o t  i nc lude  a date o f  

i n i t i a t i o n  o f  t he  d i ve rs ion  p r o j e c t .  Such determinat ions 

s h a l l  n o t  r e q u i r e  subsequent showings o r  f i nd ings  o f  

reasonable d i l i g e n c e ,  and such determinat ions entered p r i o r  t o  

J u l y  1, 1985, which r e q u i r e  such showings o r  f i nd ings  s h a l l  

no t  be enforced t o  the  ex ten t  o f  such d i l i g e n c e  requirements 

on o r  a f t e r  s a i d  date. To the  ex ten t  t h a t  the  d i ve rs ion  o f  

ground water w i l l ,  w i t h i n  one hundred years from the t ime 

d i ve rs ion  i s  a l lowed t o  begin, a f f e c t  t he  f l o w  o f  a  na tu ra l  

stream i n  an annual amount g rea ter  than one percent  o f  t he  

annual amount a l lowed t o  be d i ve r ted ,  then an amount o f  water 



equal t o  t h e  e n t i r e  e f f e c t  upon such n a t u r a l  stream s h a l l  be 

rep laced  where and as necessary t o  p reven t  m a t e r i a l  i n j u r y  t o  

vested water  r i g h t s .  

SECTION 5. E f f e c t i v e  date.  Th i s  a c t  s h a l l  take  e f f e c t  

J u l y  1, 1985. 

SECTION 6. Sa fe t y  c lause. The genera l  assembly hereby 

f i n d s ,  determines, and dec la res  t h a t  t h i s  a c t  i s  necessary 

f o r  t h e  immediate p r e s e r v a t i o n  of t h e  p u b l i c  peace, h e a l t h ,  

and sa fe t y .  
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BILL 27 

A BILL FOR AN ACT 

1 CONCERNING REQUIRING HOLDERS OF WELL PERMITS TO REPORT TO THE 

2 STATE ENGINEER. 

B i l l  Summary 

(Note:  Th i s  summary a p p l i e s  t o  t h i s  b i l l  as---- introduced  
and does n o t  n e c e s s a r i l  r e f l e c t  any amendments which may be 
subsequent 1  y -4 

Empowers t h e  s t a t e  engineer  t o  r e q u i r e  ho lders  o f  
c o n d i t i o n a l  o r  f i n a l  w e l l  pe rm i t s  t o  r e p o r t  t o  t he  s t a t e  
engineer  t he  amount o f  ground water  such ho lde r  i s  pumping i f ,  
i n  t he  de te rm ina t i on  o f  t he  s t a t e  engineer,  such i n f o r m a t i o n  
i s  necessary f o r  t he  p r o t e c t i o n  o f  vested r i g h t s  o r  f o r  t he  
p roper  a d m i n i s t r a t i o n  o f  t h e  ground wate r  i n  t h e  s ta te .  

Be i t  enacted b-y t h e  General Assembly o f  t h e  S t a t e  o f  Colorado: 

SECTION 1. 37-90-110 ( I ) ,  Colorado Revised S ta tu tes ,  i s  

amended BY THE ADDITION OF A  NEW PARAGRAPH t o  read: 

37-90-110. Powers o f  t he  s t a t e  engineer .  ( 1 )  ( g )  To 

r e q u i r e  ho lders  o f  c o n d i t i o n a l  o r  f i n a l  w e l l  pe rm i t s  t o  r e p o r t  

t o  t he  s t a t e  engineer  t h e  amount o f  ground water such ho lde r  

i s  pumping i f ,  i n  t h e  de te rm ina t i on  o f  t h e  s t a t e  engineer ,  

such i n f o r m a t i o n  i s  necessary f o r  the  p r o t e c t i o n  o f  vested 

r i g h t s  o r  f o r  t h e  p roper  a d m i n i s t r a t i o n  o f  t h e  grouad water i n  



1 

2 

3 

4 

5 

6 

7 

the  s ta te .  

SECTION 2. E f f e c t i v e  date. Th i s  a c t  s h a l l  take  e f f e c t  

July 1, 1985. 

SECTION 3. Sa fe ty  c lause. The genera l  assembly hereby 

f i nds ,  determines, and dec la res  t h a t  t h i s  a c t  i s  necessary 

f o r  the  immediate p rese rva t i on  o f  the  p u b l i c  peace, hea l th ,  

a n d s a f e t y .  



---- 
--- 

-- - 

BILL 28 

A BILL FOR AN ACT 

1 CONCERNING PENALTIES FOR VIOLATING ANY PROVISION OF A WELL 

2 PERMIT. 

B i l l  Summary 

(Note: T h i s  summary a p p l i e s  t o  t h i s  b i l l  as in t roduced  
and does no t  n e c e s s a r i l y  r e f l e c t  any amendments which lilay be 
subsequent ly adopted .) 

Prov ides f o r  c r i m i n a l  and c i v i l  penal t i e s  f o r  v i o l a t i o n  
o f  any p r o v i s i o n  o f  a w e l l  permi t .  

Be i t  enacted t h e  General Assembly o f  t h e  S ta te  o f  Colorado: 

SECTION 1. A r t i c l e  90 o f  t i t l e  37, Colorado Revised 

S ta tu tes ,  as amended, i s  amended BY THE ADDITION OF A NEW 

SECTION t o  read : 

37-90-142. V i o l a t i o n  o f  pe rm i t  - p e n a l t i e s .  (1) I t  i s  

un law fu l  f o r  any person t o  v i o l a t e  any p r o v i s i o n  o f  h i s  

c o n d i t i o n a l  o r  f i n a l  pe rm i t .  

( 2 )  Any person who v i o l a t e s  subsec t ion  (1) o f  t h i s  

s e c t i o n  i s  g u i l t y  o f  a misdemeanor and, upon c o n v i c t i o n  

thereof ,  s h a l l  be punished by a f i n e  o f  n o t  more than f i v e  

hundred d o l l a r s ,  o r  by imprisonment i n  t h e  county  j a i l  f o r  n o t  



more than n i n e t y  days, o r  by both such f i n e  and imprisonment. 

( 3 )  Any person who v i o l a t e s  subsec t ion  (1 )  o f  t h i s  

sec t i on  s h a l l  a l s o  be sub jec t  t o  a c i v i l  a c t i o n  brought by the 

a t t o r n e y  general  on b e h a l f  o f  t h e  s t a t e  engineer  and s h a l l  be 

sub jec t  t o  a c i v i l  p e n a l t y  assessed by the  c o u r t  o f  n o t  l e s s  

than one hundred d o l l a r s  n o r  niore than one thousand d o l l a r s  

f o r  each such v i o l a t i o n .  A l l  c i v i l  p e n a l t i e s  c o l l e c t e d  under 

t h i s  subsec t ion  ( 3 )  s h a l l  be t r a n s m i t t e d  t o  the  s t a t e  

t r easu re r ,  who s h a l l  c r e d i t  the same t o  t he  general  fund. 

SECTION 2. E f f e c t i v e  da te  - a p p l i c a b i l i t y .  Th is  a c t  

s h a l l  take  e f f e c t  J u l y  1, 1985, and s h a l l  app ly  t o  ac t s  

committed on o r  a f t e r  sa id  date. 

SECTION 3. Sa fe t y  clause. The general  assembly hereby 

f i nds ,  determines, and dec lares t h a t  t h i s  a c t  i s  necessary 

f o r  the  immediate p rese rva t i on  o f  the  pub1 i c  peace, heal th ,  

and sa fe ty .  
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TABLE -- Regional scale steady-state water budget for the bedrock aquifers. 
(Values in cubic feet per second)l/ 

AQUIFER TOTAL 
SOURCE 

Precipitation Recharge 40.6 5.5 2.8 5 . 8  54.7 

Discharge to principal drainage 

area 


Plum 6.1 1.1 . 3  7 . 5  

Cherry .10.3 .2 -- -- 1 0 . 5  

South Platte 


Box Elder 

Lost 


Kiowa 


Bi jou .6 2.1 2.1 2 . 1  6.9 

San Arroya - Badger -- -- -- 1.1 1.1 

Big Sandy . 2 .  . 3  . S  . 2  1.2 

Rush - Steel Fork -- -- .1 . 5  .6 

Black Squirrel .4 .7 .5 . 2  1.8 

Monument-Fountain -7 . 0  -. 3  . 5  -. 2  -8.0 

TOTAL DISCHARGE (cf s) -33.4 -7.4 -8.1 -5.8 -54.7 
TOTAL DISCHARGE 24,200 5,300 


(acre-ftlyr) 


L/~rom a report entitled l%edrock Aquifers in the Denver Basin, Colorado--A 
Quantitative Water-Resource Appraisal" by S. G. Robson. U. S. Geological 
Survey Profession Paper XXX (from review draft copy dated August 1983.) 



8.  Development o f  Colorado Groundwater Law 

Statutes dea l i ng  w i t h  groundwater I n  Colorado are o f  recent 

vintage. An e a r l y  general enactment on ly  condemned waste from 

a r tes ian  we l l s  and requ i red  c o l l e c t i o n  o f  data by we11 

d r i l l e r s .  A simple law regu la t i ng  w e l l  cons t ruc t ion  was passed 

I n  1953. The 1953 law was replaced by a  1957 enactment I n  

which the  l e g i s l a t u r e  d e a l t  f o r  the  f i r s t  t ime w i t h  p ro tec t i ng  

groundwater suppl ies. The law requi red a  permi t  from the  State 

Engineer f o r  new o r  expanded we l ls .  

Before 1965, t he  l e g i s l a t u r e  d i d  no t  d i s t i n g u i s h  between 

t r i b u t a r y  and non t r l bu ta ry  water. The cour ts ,  however, 

cons i s ten t l y  he ld  t h a t  a l l  waters w i t h i n  a  n a t u r a l  stream were 

subject  t o  t he  law o f  p r i o r  appropr ia t ion  under t h e  Colorado 

Const i tu t ion .  Those waters inc lude a l l  water t h a t  i s  t r i b u t a r y  

t o  a  na tu ra l  stream and groundwater sources a re  presumed t o  be 

t r i b u t a r y  unless shown otherwise. E.g., Safranek v  Town of 

Llmon, 123 Colo. 330, 228 P. 2d 975 (1951). 

Colorado's e a r l y  j u d i c i a l  recogn i t i on  t h a t  much groundwater 

I s  connected w i t h  a stream and should be administered i n  t he  

same manner as sur face water recognized hydro log ic  r e a l i t y .  

The law o f  many s ta tes  s t i l l  does not  d i s t i n g u i s h  between 

groundwater t h a t  i s  connected w i th ,  and has an e f f e c t  upon, 

surface water and groundwater t h a t  I s  e s s e n t i a l l y  i so la ted  from 

a  na tu ra l  stream. Those states manage t h e i r  t r i b u t a r y  

groundwater resources according t o  laws d i f f e r e n t  from those 

app l icab le  t o  sur face water, c rea t i ng  anomalous and sometimes 

i nequ i tab le  and imprac t i ca l  s i t ua t i ons .  I n  enact ing the  1969 

Water Rights Determinat ion and Admin is t ra t ion  Act, the  

l e g i s l a t u r e  made e x p l i c i t  what the  cour ts  had e a r l i e r  decided: 

t h a t  t r i b u t a r y  groundwater was subject  t o  t he  law o f  p r i o r  

appropr iat ion.  



The Colorado Supreme Court he ld  t h a t  non t r i bu ta ry  

groundwater I s  no t  subject  t o  the  same l e g a l  regime as 

t r i b u t a r y  groundwater. Thus the  1957 Act d i d  no t  au thor ize  

ad jud ica t ion  o r  admin i s t ra t i on  o f  r i g h t s  i n  non t r i bu ta ry  

water. Whit ten v  Co l t ,  153 Colo. 157, 385 P. 2d 131 (1963). 

The Colorado l e g i s l a t u r e  then enacted the  Colorado Groundwater 

Management Act o f  1965. The Act d e a l t  s p e c i f i c a l l y  w i t h  

non t r i bu ta ry  groundwater, au tho r i z i ng  the  c rea t i on  o f  

designated groundwater basins t o  a l l ow  the  planned dep le t i on  

and use o f  non t r i bu ta ry  groundwater. The Act has been used 

l a r g e l y  i n  Eastern Colorado and the  area under la in  by the  

Ogal la la Aqulfer.  Under the  1965 Act, s t a t u t o r y  r i g h t s  may be 

acqulred t o  non t r l bu ta ry  groundwater under a  modi f ied form o f  

p r i o r  appropr iat ion.  The Act 's  s ta ted  purpose i s  t o  permi t  t he  

f u l l  economic development of designated groundwater. Rights 

under the  1965 Act may be acquired only  i f  water i s  a v a i l a b l e  

t h a t  has no t  been appropriated by others and the  appropr ia t ion  

w i l l  not  unreasonably Impair e x i s t i n g  water r i g h t s  o r  c rea te  

unreasonable waste. 

A f t e r  t he  1965 Act, non t r i bu ta ry  water outs ide designated 

basins was subject  only  t o  a  w e l l  permi t  requirement--the same 

requirement t h a t  app l ies  t o  t r i b u t a r y  water. The only  

r e s t r i c t i o n s  i n  g ran t i ng  such a  permi t  were t h a t  the  State 

Engineer determine t h a t  there w i l l  be no ma te r ia l  i n j u r y  t o  

vested water r i g h t s  o f  others and t h a t  unappropriated water i s  

ava i lab le .  I n  1973, t he  l e g i s l a t u r e  added a  prov is ion,  s t i l l  

known as "S.B. 213," which added the requirement t h a t  on ly  t h e  

quan t i t y  o f  water under ly ing " the  land owned by the app l i can t  

o r  by the  owners o f  t he  area, by t h e i r  consent, t o  be served I s  

considered t o  be ~ n a p p r o p r i a t e d . ~  The amendment a l so  

s t i pu la ted  t h a t  t h e  minimum usefu l  l i f e  o f  t he  aqu i fe r  i s  t o  be 

100 years. 



As of late 1984, groundwater law in Colorado can be 


summarized as follows. 


o 	 Groundwater that has a signlficant effect on the waters 

of a stream Is considered tributary and Is managed llke ,.-

the water In a stream, except that a well permit from 

the State EngIneer Is required. 

o 	 Nontrlbutary water comes under the special provlslons 


of the 1965 Groundwater Management Act If a designated 


groundwater basin has been established, In which case a 


modlfied form of approprlation applies under the 


supervIsIon of the Groundwater Commission and, In most 


cases, a local groundwater management dlstrtct. 


o 	 Nontributary groundwater outside designated basins may 

be used if the overlying landowner or someone wIth the 

landowner's consent obtains a permlt from the State 

Engineer. Water may not be withdrawn at a rate that 

would deplete the water underlying the landowner's lafid 

In less than 100 years. Another limttation is that the 

permittee may not cause "material Injury" to someone 

else. 

The Huston Case. 


Hany Coloradans recognize the uncertalnty in nontributary 


groundwater law. References to "appropriation" In S.B. 213 led 


some to argue that the legislature intended to make 


nontrlbutary groundwater subject to the doctrine of prior 


approprlation. Seizing on this argument, John Huston and a 


number of other claimants attempted to approprlate much of the 


nontributary groundwater In the state. 




A f t e r  lengthy and expensive l i t i g a t i o n ,  t he  Colorado 

Supreme Court re jec ted  the  Huston claims and clarified much o f  

the  former uncer ta in ty  I n  non t r i bu ta ry  groundwater law. 

Colorado v Southwestern Colorado Water Conservation Dist. ,  671 

P. 2d 1294 (Colo. 1983). The cour t  held: 

1. 	 Nont r lbu tary  groundwater I s  no t  subject  t o  appropriation 

under the  c o n s t l t u t l o n .  

2. 	 Landowners do not  own non t r i bu ta ry  groundwater beneath 

the1r land. 

3. 	 Rights I n  non t r l bu ta ry  groundwater a re  subject  only  t o  the  

we11 perml t  procedures found I n  S.B. 213. 

4. 	 The water cou r t  does not  have j u r l s d l c t i o n  over 

applications f o r  perml ts  t o  use non t r i bu ta ry  groundwater. 

5. 	 The l e g l s l a t u r e  I s  f r e e  t o  deal w i t h  non t r i bu ta ry  


groundwater as i t  sees f i t .  


0. 	 Senate B i l l  439. 

Many water users and t h e i r  a t torneys were concerned t h a t  

t he  Huston dec is ion  generated uncer ta in ty  concerning the  

v a l l d i t y  o f  e x i s t i n g  and pending groundwater claims. They were 

p a r t i c u l a r l y  concerned t h a t  the  lack  o f  water cour t  

j u r l s d l c t i o n  could a f f e c t  r i g h t s .  I n  response t o  these 

concerns, the  l e g i s l a t u r e  enacted S.B. 439 I n  1983. The B i l l  

spec i f i ed  the  water cou r t  as a forum t o  determine whether the 

S.B. 213 w e l l  permi t  c r i t e r i a  are s a t i s f i e d .  



S.B. 439 i t s e l f  created some new ambigui t ies.  I n  an 

attempt t o  c l e a r  them up the  l e g i s l a t u r e  passed a reso lu t i on  

s t a t l n g  t h a t  S.B.  439 was not  intended t o  c rea te  new 

substant ive r l g h t s ,  bu t  only  t o  deal w i t h  procedural matters. 

Thi s leaves uncer ta in  whether water cour ts  can recognl ze 

cond l t lona l  r l g h t s  i n  non t r l bu ta ry  groundwater. There i s  no 

s ta tu to ry  p rov i s ion  f o r  cond i t i ona l  r i g h t s  al though some water 

cour ts  (no tab ly  D l v i s l o n  1) had recognlzed such r i g h t s .  Many 

l e g i s l a t o r s  sald t h a t  they Intended the  enactment o f  S.B. 439 

t o  serve as a temporary so lu t l on  u n t i l  groundwater regu la t i on  

could be more f u l l y  examined. 

The Groundwater L e q l s l a t i o n  Comnittee. 

Governor Richard D. Lamn signed S.B.  439 i n t o  law on 

October 11, 1983. I n  dolng so, he sent a l e t t e r  t o  the  

Colorado Senate t h a t  recognlzed the  ambigui t ies created o r  not  

resolved by the  new law and asked the  l e g i s l a t u r e  t o  "move a t  

once toward comprehensive l e g i s l a t i o n  t h a t  w i l l  address the 

issue o f  how the  s t a t e  should exercise i t s  p lenary con t ro l  over 

non t r i bu ta ry  g r o ~ n d w a t e r . ~  The Governor's l e t t e r  i s  included 

I n  Appendix A. Governor Lamm d i rec ted  David H. Getches, 

Executive D i r e c t o r  o f  t he  Colorado Department o f  Natura l  

Resources, t o  " i n i t i a t e  a t  once a study o f  poss lb le  a l t e r n a t i v e  

approaches t o  t h e  admin l s t ra t i on  o f  groundwaterN by b r i ng ing  

together  a group o f  experts i n  groundwater matters t o  "help the  

Department formulate recommendations t h a t  can be considered by 

the  l e g i s l a t u r e  next year."  Getches establ ished the 

Groundwater L e g i s l a t i o n  Cormittee as d i rec ted  by Governor 

Lamn. The Comnlttee members are l i s t e d  on the  l n s l d e  cover o f  

t h i s  repor t .  

The f u l l  Committee met regu la r l y  a t o t a l  o f  15 t imes from 

November, 1983 through July ,  1984. The f l r s t  several meetings 

were devoted t o  ga ther ing  a background I n  Colorado groundwater 



and how groundwater management I s  handled i n  o ther  

j u r i s d i c t i o n s .  The Comm'ittee began w i t h  a  survey o f  

groundwater resources i n  the s t a t e  and an i n t roduc t i on  t o  

geologic and hydrologic  matters. A session was spent rev iewing 

the  law o f  groundwater as i t  now ex i s t s .  Experts from Arizona, 

Nebraska, and C a l i f o r n i a  addressed the  Committee. The 

Committee a l so  discussed the  work o f  the  groundwater task fo rce  

o f  the  Met ropo l i tan  Water Roundtable and the  r o l e  o f  

groundwater I n  t he  prepara t ion  o f  the  Met ropo l i tan  Denver 

Systemwide Environmental Impact Statement. 

The Cormit tee spent several meetings i d e n t i f y i n g  approaches 

t h a t  could be fo l lowed i n  formulat ing new groundwater 

l e g i s l a t i o n  f o r  t he  Sta te  of Colorado. It began by no t i ng  and 

ca tegor lz lng  the  i n t e r e s t s  t o  be addressed i n  any comprehensive 

non t r i bu ta ry  groundwater l e g i s l a t i o n .  Three work groups were 

establ ished t o  deal w i t h  goals and p o l i c i e s ,  admin i s t ra t i ve  

procedures, and d e f i n i t i o n s .  The work groups met separately 

several t imes and the  repo r t  o f  each was discussed i n  meetings 

o f  the  f u l l  Committee. The Committee genera l l y  accepted a  

d e f i n i t i o n  o f  'nont r ibu tary  groundwater.' 

Subcornit tees were then formed t o  propose d r a f t s  o f  two 

d l f f e r e n t  types o f  l e g i s l a t i o n :  a  d r a f t  t h a t  would mainta in 

e s s e n t i a l l y  t he  s ta tus  quo, making the  minimum changes needed 

t o  deal w i t h  the  most ser ious ambigui t ies and problems under 

e x i s t i n g  law; and a  d r a f t  t h a t  proposed more sweeplng changes, 

p a r t i c u l a r l y  i n  t he  procedures and i n s t i t u t i o n s  used t o  

a l l o c a t e  and adminis ter  non t r i bu ta ry  groundwater. 

Each subcoml t tee  met several t imes, r e p o r t i n g  t h e i r  

proposals t o  the  f u l l  Committee. The Committee met a t  l e a s t  

once on each proposal and then tes ted  them on several f ac tua l  

scenarios. The d iscussion and use o f  scenarios resu l ted  i n  

rev l s lons  o f  each o f  t he  subcommittee proposals. The f l n a l  

versions o f  both proposals are found i n  Appendlces I3 and C. 



On July 24, 1984, the Groundwater Legislation Committee 

held Its final meeting. The primary purpose of the meeting was 

to seek agreement from the committee on issues that had been 

discussed throughout its several months of meetings. This 

report is drawn in large part from a consensus reached and 

vleus expressed on numerous issues at the Committee's final 

meet 1ng. 



11. BASIC ASSUMPTIONS AND AGREEMENTS. 

The Groundwater L e g i s l a t i o n  Committee s tud ied  a v a r i e t y  o f  

approaches t o  managing groundwater. The d i v e r s i t y  o f  i n t e r e s t s  and 

backgrounds among the  members made discussions l i v e l y  and 

informative. The Committee examined even the  most basic  

assumptions. It began w i t h  no preconceived not ions and was not  

pushed toward any predetermined conclusions. Committee members 

were open minded and genera l l y  o b j e c t i v e  i n  rev iewing the ideas o f  

others.  

The Groundwater L e g i s l a t i o n  Committee d i d  no t  reach t o t a l  

consensus on a l l  aspects o f  a l e g i s l a t i v e  proposal t o  deal w i t h  

non t r i bu ta ry  groundwater issues i n  Colorado. The Corn i t tee  agreed, 

however, on more p o i n t s  than those on which i t  disagreed. The 

Committee's assumptions and agreements a re  the  product o f  extensive 

i n q u l r y  and d lscusslon extending over n ine  months. Although the  

l e g i s l a t u r e  should re-examine each o f  t h e  p o i n t s  on which the 

Groundwater L e g i s l a t l o n  Committee found consensus, the  Committee 

urges the  l e g i s l a t u r e  t o  conslder c a r e f u l l y  t h e  pos i t i ons  i t  

reached i n  l i g h t  o f  t h e  tremendous e f f o r t  and debate t h a t  

surrounded i t s  de l i be ra t i ons .  The Groundwater L e g i s l a t l o n  

Committee's agreements a re  suggested as s t a r t i n g  po in t s  f o r  t he  

l e g i s l a t u r e  as i t  considers enact lng groundwater l e g i s l a t i o n .  

A. 	 Some development and use o f  non t r l bu ta ry  groundwater i s  

des i rab le .  

Colorado has vast  non t r i bu ta ry  groundwater resources, 

est imated a t  about 700 m i l l i o n  acre f e e t .  I t would be unwise 

t o  p r o h i b i t  i n d e f i n i t e l y  a l l  use o f  t he  resource. 



8. 	 N ~ n t r i b u t a r y  qroundwater must be a l l oca ted  w i t h  specia l  care 

because It i s  e s s e n t i a l l y  a  nonrenewable resource. 

Users o f  surface streams and t r i b u t a r y  groundwater can 

withdraw from t h e i r  water sources only  as much as nature 

provides. I n  successive years, e n t i r e l y  new suppl ies are  

provided. But once non t r i bu ta ry  groundwater I s  withdrawn, the  

resource w i l l  no t  be replenished f o r  f u t u r e  use. This 

necessitates p lac ing  l i m i t s  on use of non t r i bu ta ry  groundwater 

t o  conserve i t  f o r  the  fu tu re .  By cont ras t ,  use o f  surface 

water and t r i b u t a r y  groundwater i s  l i m i t e d  on ly  by water users'  

needs. 

C. 	 L e s l s l a t l v e  c o n t r o l  and a l l o c a t i o n  o f  non t r i bu ta ry  qroundwater 

I s  consis tent  w i t h  the  Colorado Const i tu t ion .  

The Colorado Supreme Court held i n  t he  Huston case t h a t  

non t r i bu ta ry  groundwater i s  not  subject  t o  appropr ia t ion  under 

the  Colorado Cons t i t u t i on .  It a l so  he ld  t h a t  a landowner does 

not  own the  non t r i bu ta ry  groundwater under t h e  land. Thus 

a l l o c a t i o n  o f  r i g h t s  I s  the  func t ion  o f  t he  l e g i s l a t u r e .  

D.. 	 The d e f i n i t i o n  o f  non t r i bu ta ry  groundwater should be c l a r i f i e d .  

Nont r ibu tary  groundwater i s  now def ined by Colorado case 

law as groundwater t h a t  w i l l  no t  a f f e c t  a  stream w i t h i n  100 

years; water w i t h  a  stream e f f e c t  w i t h i n  40 years I s  

t r i b u t a r y .  The law i s  uncer ta in about t he  nature o f  water 

having a  siream e f f e c t  between 40 and 100 years and what 

cons t i t u tes  an " e f f e c t "  i s  unclear.  The Groundwater 

Leg is la t i on  Committee agreed t h a t  groundwater j s  no t  t r i b u t a r y  

i f  pumplng w i l l  no t  a f f e c t  a  stream more than one percent o f  

the  annual amount t o  be pumped i n  100 years. 



E. 	 Any non t r i bu ta ry  groundwater a l l o c a t i o n  scheme must recognize 

t h a t  no groundwater I s  t o t a l l y  nont r ibu tary .  

It I s  an hydro log ica l  f a c t  t h a t  no a q u i f e r  i s  pure ly  

nont r ibu tary ,  such t h a t  It can n e i t h e r  be a f fec ted  by surface 

water use, nor I t s  use a f f e c t  surface water. The e f fec ts ,  

however, a re  o f t e n  d i s t a n t  I n  t ime o r  l o c a t i o n  o r  are 

I n s l g n i f I c a n t  i n  quan t i t y .  When there  i s  an appreciable e f f e c t  

on surface water suppl ies the  r i g h t s  o f  persons under the  

appropr ia t ion  system may be af fected.  

F. 	 Withdrawals o f  non t r i bu ta ry  qroundwater t h a t  a f f e c t  the  stream 

should be compensated. 

Well pumplng o f t e n  r e s u l t s  I n  withdrawal o f  a  combination 

o f  t r i b u t a r y  and non t r i bu ta ry  groundwater. A good groundwater 

a l l o c a t l o n  scheme can a l l o w  management of predominately 

non t r i bu ta ry  groundwater cons is ten t  w i t h  p r o t e c t i o n  o f  r i g h t s  

i n  surface streams and t r i b u t a r y  groundwater. A requirement of  

augmentation o f  a f fec ted  surface sources should be imposed. 

G. 	 Uses and r l q h t s  establ ished under e x i s t l n g  qroundwater laws 

should be respected and preserved t o  the  ex ten t  possible, 

conslder ins the  f i n i t e  nature o f  t he  resource. 

Many uses o f  non t r i bu ta ry  groundwater have been establ ished 

based on e a r l y  (pre-1957) Colorado law, under the  1957 Act, 

under the  Groundwater Management Act o f  1965, and under Senate 

8111 213. Many people now have e q u i t l e s  and expectat ions and 

c e r t a i n  s t a t u t o r y  r i g h t s  t o  withdraw water. A comprehensive 

non t r i bu ta ry  groundwater law should minlmlze in te r fe rence w i t h  

establ ished uses under such laws. However, doing so w i l l  no t  



be easy, because o f  the  many d i f f e r e n t  "classesu o f  we l l s  

obtained under different s ta tu to ry  schemes, and because many 

owners o f  "ea r l y "  we l l s  expect r e l i e f  when t h e i r  we l l s  go dry. 

H. 	 Holders o f  non t r i bu ta ry  groundwater permi ts  should not  be 

e n t i t l e d  t o  a  p a r t i c u l a r  water l e v e l  o r  pressure. 

Absolute p r o t e c t i o n  o f  water l e v e l  o r  pressure would 

t h e o r e t i c a l l y  prevent pumping o f  non t r i bu ta ry  groundwater by 

a l l  but  t he  f i r s t  pumper because any subsequent user would 

a f f e c t  the  pressure and l e v e l  i n  the  f i r s t  we l l .  Developers of 

new we l l s  can anticipate poss ib le  e f fec ts  o f  f u t u r e  pumping o f  

others i n  dec ld lng  where t o  loca te  t h e i r  w e l l s  and how deep t o  

d r i l l .  The l e g i s l a t u r e  can consider measures t o  prevent 

ext raord inary,  u n f a l r ,  economlc e f f e c t s  on e x i s t i n g  w e l l  users 

bu t  should no t  s i g n l f l c a n t l y  I n h i b i t  new groundwater 

development. 

I. There are  ambigui t ies.  uncer ta ln t les ,  and gaps I n  Colorado's 

non t r i bu ta ry  qroundwater law. 

E x i s t i n g  law says l i t t l e  about non t r i bu ta ry  groundwater 

except I n  designated groundwater basins establ ished pursuant t o  

the  1965 Groundwater Management Act. The on ly  e x p l i c i t  

s ta tu to ry  requirement ( S . B .  213) ou ts ide  designated groundwater 

basins i s  t h a t  one ob ta in  a  we l l  permi t  t h a t  w i l l  be granted t o  

an ove r l y i ng  landowner o r  someone w i t h  the  landowner's consent 

i f  there  w i l l  be no ma te r ia l  i n j u r y  t o  vested r i g h t s  o f  others 

and I f  withdrawal w i l l  no t  exhaust the  groundwater beneath the  

landowner's land I n  l ess  than 100 years. There I s  language 

suggesting t h a t  non t r l bu ta ry  groundwater can be appropriated. 

This may g ive  r i s e  t o  expectat ions t h a t  non t r i bu ta ry  we l l s  w i l l  

be administered i n  p r i o r i t y .  As  explained I n  11, K below, 



p r i o r i t y  a d m l n l s t r a t i o n  i s  o f t e n  unp rac t i ca l .  Any attempt t o  

admln ls te r  w e l l s  i n  p r i o r i t y  by da te  o f  permi t  o r  by c lass  

(e.g., 11pre-213u; "post-213" ; "pre-Huston" ; llpost-Huston" , 
etc . )  would be extremely d i f f i c u l t .  

J. 	 The 1965 Groundwater Management Act i s  no t  adequate t o  meet a l l  

o f  Colorado's f u t u r e  needs. 

The Act has been e f f e c t i v e l y  app l i ed  i n  few areas o f  t h e  

s ta te .  I n  1983 (H.B. 1399), t he  l e g i s l a t u r e  p r o h i b i t e d  t h e  

A c t ' s  f u r t h e r  use i n  t h e  Denver Basin. The present Groundwater 

Comnlsslon represents most ly  a g r i c u l t u r a l  i n t e r e s t s .  The law 

does no t  d i s t i n g u i s h  among several  aqu i fe rs  t h a t  may u n d e r l i e  a  

s i n g l e  basin. Cumbersome l i s t i n g  procedures are requi red.  

K .  	 P r i o r i t y  o f  a d m i n i s t r a t i o n  i s  a  concept gene ra l l y  i n a p p l i c a b l e  

t o  n o n t r i b u t a r y  groundwater. 

There a re  ser ious p r a c t i c a l  problems i n  admin is te r ing  a  

groundwater source so t h a t  r i g h t s  based on p r i o r i t y  are 

p ro tec ted .  To make a  p r i o r i t y  system work w e l l s  a t  vary ing  

d is tances from a  sen io r  w e l l  must be shut down a t  d i f f e r e n t  

t imes, cons ider ing  hydro log ic  c h a r a c t e r i s t i c s  t h a t  a f f e c t  the  

r a t e  o f  subsurface f lows and a n t i c i p a t i n g  s u f f i c i e n t l y  I n  

advance t h e  uses t o  be made o f  groundwater. 

L. 	 The interests o f  o v e r l y i n g  landowners w i t h  respect  t o  

n o n t r i b u t a r y  groundwater should be c l a r i f i e d .  

Landowners can be vested w i t h  i n t e r e s t s  i n  groundwater 

under t h e i r  land. I t  i s  no t  c l e a r  whether a landowner i s  

e n t i t l e d  t o  an exc lus i ve  r i g h t  t o  pump; o r  a  q u a n t i t y  o f  water 

equ iva len t  t o  t h a t  which under l ies  t h e  land; o r  t o  prevent 



others from pumplng the  water; t o  as much water as i s  needed; 

o r  t o  equ i tab le  cons ldera t lon  I n  a p e r m l t t l n g  process f o r  uses 

on the land, o r  no specja l  r i g h t s  a t  a l l .  A t  a mlnlmum under 

e x l s t l n g  law, a landowner can prevent others from d r l l l l n g  a 

w e l l  on the  land w l thout  permlsslon, unless the  d r i l l e r  has the  

power o f  emlnent domaln. 

M. The requlrement o f  a w e l l  perml t  l s  an acceptable basic means 

o f  c o n t r o l l l n s  sroundwater use. 

O r d l n a r l l y  one's only  access t o  groundwater i s  by pumplng 

I t  from a w e l l .  Thus, l e g l s l a t l v e  p o l l c l e s  and regulation are 

best accomplished through w e l l  perml t  condl t lons.  

N. The State Enslneer should p lay  an Important r o l e  l n  maklnp 

techn lca l  determlnat lons concernlnq non t r l bu ta ry  groundwater. 

Admln ls t ra t lon  o f  any groundwater law t h a t  provides f o r  

wlse use o f  t he  resource and p ro tec t i on  o f  the  p u b l l c  l n t e r e s t  

and p r i v a t e  r l g h t s  w i l l  requ l re  complex determlnat lons about 

the  nature and ex ten t  o f  the  resource and the  e f f e c t s  o f  

extracting It. The Sta te  Engineer's techn ica l  exper t lse,  

Independence, and o b l l g a t l o n  t o  a c t  I n  the  pub l l c  I n t e r e s t  make 

It appropr late f o r  hlm t o  decjde techn lca l  matters. Po l i cy  

questions can be decided by the l e g l s l a t u r e  o r  delegated t o  

admln l s t ra t l ve  bodles and officials. 

0. A sroundwater a l l o c a t j o n  scheme must take account o f  

d l f fe rences i n  hydro loqr  and water needs I n  d l f f e r e n t  areas o f  

the  state.  

Every aqu l fe r  1s d l f f e r e n t  from every o ther  3n hydro log ica l  

character ls t lcs--depth,  permeabl l l ty ,  q u a l l t y .  s lze,  and 



conf igura t ion .  Fur ther ,  present and f u t u r e  demands f o r  water 

and the  a v a l l a b i l l t y  o f  other  water sources vary. A 

groundwater a l l o c a t i o n  scheme should consider and r e f l e c t  such 

differences. 

P. 	 Groundwater l e q i s l a t i o n  should be d ra f ted  t o  a l l ow  f o r  the  

p o s s i b i l i t y  o f  a r t i f i c i a l  recharge. 

There I s  a  l i t t l e  a r t i f i c i a l  recharge now i n  Colorado from 

spreading o r  i n j e c t i o n  pro jec ts .  However, t he  federal  

government may soon i n i t i a t e  a  p i l o t  recharge p ro jec t .  I n  

o ther  s ta tes  such as Ca l i f o rn ia ,  recharge us ing imported 

surface water i s  o f  such great  importance i t  al lows f o r  

management o f  aqu i fe rs  as I f  they contained a  renewable* 
resource. 

Q. 	 Chanqes i n  t he  law should minimize compl icat ion and expense. 

The techn ica l  determinat ions requi red i n  adminis ter ing 

groundwater can impose great  expense on p r i v a t e  i n d i v i d u a l s  and 

government I n s t i t u t i o n s .  The number and complexity o f  

procedures f o r  making and reviewing decis ions should be 

c a r e f u l l y  considered i n  l i g h t  o f  poss ib le  delays and expense. 

Fees, taxes, and o ther  charges f o r  app l ica t ions ,  permits, 

we l l s ,  and q u a n t i t i e s  o f  water pumped should be se t  i n  l i g h t  o f  

costs borne by the  pub l i c .  The legislature can balance the  

p u b l i c  I n t e r e s t  Involved i n  a l low ing present economic 

development o f  a  nonrenewable resource agalnst  conserving i t  

f o r  f u t u r e  uses. 



111. LEGISLATIVE ISSUES. 


I n  designing a non t r l bu ta ry  groundwater management law f o r  

Colorado, the  l e g i s l a t u r e  should resolve several important issues. 

The Groundwater L e g i s l a t i o n  Committee recommends acceptance o f  i t s  

pos l t l ons  on the  general po ln t s  expressed I n  the  agreements and 

assumptlons sec t lon  o f  t h i s  repor t .  D r a f t l n g  l e g i s l a t i o n  

consis tent  w l t h  the  agreed po ln t s  requl res several s p e c i f i c  

cholces. This sec t lon  i d e n t i f l e s  the most Important Issues and 

cholces f o r  reso l v ing  them. The Committee's comnents and 

preferences are expressed where appl icable.  

A. 	 Should non t r l bu ta ry  qroundwater be considered p r i m a r i l y  a 

temporary, supplemental, o r  emerqency source o f  supply when * 
surface water i s  no t  ava i l ab le?  

Because groundwater pumping i s  e s s e n t i a l l y  "mlnlng" a 

f i n i t e  resource, i t can on ly  support l l m l t e d  use f o r  a l i m i t e d  

time. The Comnlttee was re luc tan t  t o  f i n d  t h a t  the  wisest  and 

best use o f  non t r l bu ta ry  groundwater i s  always a backup source 

f o r  other  sources o f  water supply. However, t he  Comnlttee 

agreed t h a t  such use may be the most des l rab le  depending on the  

circumstances. Relevant circumstances t o  be consldered 

Include: nature and ex ten t  o f  demands f o r  water, a v a l l a b l l l t y  

of a l t e r n a t e  suppl ies, and pat te rns  o f  growth. 

8. 	 What should be Inc luded I n  the  terms o f  a qroundwater permi t? 

1. 	 Length o f  permi t .  

The Comnittee recommends t h a t  t he  length  o f  t he  perml t  

should be f l n l t e  I f  no we l l  I s  d r i l l e d ,  bu t  t he  perml t  

should be renewable upon t o  a demonstratlon o f  cont lnu lng  

need. 



2. Pumping rate. 


In order to set a pumping rate, it is necessary to 

establish a minimum aquifer llfe. The annual rate, or 

average rate, can then be established depending upon 

relevant factors. See C and 0 below. 

3. Requirement of beneficial use within a fixed time. 


The Comnlttee does not favor such a requirement because 


it Is an incentive to put water to use simply to maintain 


the permitted right. Instead, the legislature should 


impose conditions that result in conservation of the 


resource. 


C. How should a minlmum aquifer life be established? 


It ls necessary to decide how long an aquifer should last 


so that annual limlts or average annual usage can be determined. 


1. Hydrology. 


The Groundwater Legislation Comnittee strongly 

recomnends that aquifer life depend on the unique hydrology 

of particular aquifers. Thus, appllcatlon of the flxed 

100-year minlmum life for all aquifers (now applicable 

under S.B. 213) is disfavored by most Cornittee members. 

2. Existlng and anticipated uses. 


The majorlty of the Comnittee favors setting minlmum 


aquifer llfe, depending in part on what uses are now being 


made and those anticlpated for the aquifer in the future. 




D. 	 Other than aouifer life. what should be considered in 


establishing an allowable pumping rate? 


1. 	 Effects on established uses and rights of others? 


As stated in the paragraph on assumptions and 

agreements, the Committee favors respecting existing uses 

and rights, but not to the extent of assuring a particular 

well level or pressure. See Section 11, G and H. 

2. 	 Extent of land overlying an aquifer owned by the proposed 


user? 


The Cornittee generally feels that a landowner should 


be able to use the quantlty of water under the land. 


3. 	 Potential damage to the aquifer (e.g., subsidence, 


intrusion of pollutants)? 


4. 	 Reliability of continued pumping In the manner proposed? 

5. 	 Posslbility of allowing variable withdrawals from year to 


year? 


In some Instances, It may be wise to allow pumping at 


different rates in different years, conslstent with an 


average of maximum annual rate. Groundwater pumping may be 


necessary for mine dewatering for a short period only, 


making a temporary permit appropriate. 




E. 	 Should d i f f e r e n c e s  amons areas be cons idered? I f  so, how? 

The Comnittee opposes t h e  a p p l i c a t i o n  o f  a  un i f o rm  system 

t h a t  I s  a p p l i c a b l e  t o  a l l  areas o f  t h e  s t a t e .  The comni t tee 

s t r o n g l y  recomnends a l l o c a t i o n  and a d m i n i s t r a t i o n  o f  

n o n t r i b u t a r y  groundwater accord ing t o  t h e  c h a r a c t e r i s t i c s  o f  

t h e  area o f  use. Some members urge t h a t  t h e  de te rm ina t i on  be 

made by an a d m l n l s t r a t l v e  e n t l t y .  The Comnit tee d i d  n o t  agree 

on how l o c a l  d l f f e r e n c e s  should be considered. There a re  

severa l  p o s s l b l l i t i e s .  

1.  	 A d m l n l s t r a t l v e  r u l e s  p a r t i c u l a r  t o  i n d i v i d u a l  areas. 

2. 	 Requlrement t h a t  S t a t e  Engineer cons ider  f a c t o r s  t h a t  va ry  

among areas. 

3. 	 De lega t ion  o f  a u t h o r i t y  t o  l o c a l  e n t i t i e s .  

4. 	 Spec ia l  laws r e l a t i n g  t o  Denver Bas in  (and o thers ) .  

The comni t tee recommends t h a t  because o f  t h e  spec ia l  

c h a r a c t e r i s t i c s  o f  t h e  Denver Bas in  and t h e  presumed 

demands f o r  groundwater a long  t h e  f r o n t  range, t h a t  t h e  

Denver Bas in  (Dawson-Arkose, Denver, Arapahoe, Laramie-Fox 

H i l l s )  should be admin is te red  c o n s i s t e n t  w i t h  those 

cond i t i ons .  The Comnit tee was evenly  s p l i t  on t h e  

d e s i r a b i l i t y  o f  c o n t i n u i n g  t o  app ly  e x i s t i n g  law (S.B. 213) 

i n  t h e  Denver Basin, b u t  most f e l t  i f  t h e  law were changed 

t o  p rov i de  a  means f o r  d e a l i n g  w i t h  p a r t i a l l y  t r i b u t a r y  

groundwater, e x i s t i n g  law would be adequate. The Comnjttee 

i s  n o t  s a t l s f i e d  t h a t  o n l y  such minor changes would be 

adequate f o r  a l l  a q u l f e r s  i n  t h e  s t a t e ,  such as those west 

o f  t h e  Cont inen ta l  D i v i d e  o r  i n  t h e  San L u i s  Va l ley .  



F. 	 Who should make decisions regarding groundwater allocation and 


administration? 


Several determinations must be made in the process of 


allocatlng and admlnisterlng groundwater. What entity should 


decide depends on the type of decision to be made. 


Considerations include cost, expedlency, need for expertise, 


separation of powers, and due process. 


1. 	 Policy setting--statewide. 


a. 	 Legislature? 


b. 	 State Englneer? 


c. 	 Groundwater Comnlsslon? 


2. 	 Pollcy settlng--local or particularized issues. 


a. 	 Leg1 slature? 


b. 	 State Englneer? 


c. 	 Groundwater Comnisslon? 


d. 	 Special Districts? 


3. 	 Administrative rule making regardlng permitting. 


a. 	 State Engineer, with appeal to court on the record? 


b. 	 State Engineer, with de novo reconslderatlon of rules 


by court? 


c. 	 Groundwater Comlssion, with appeal to the court d e  

-novo? 

4. 	 Permitlssuance. 


a. 	 State Engineer with appeal to court? 


b. 	 Groundwater Comnisslon? 


c. 	 Court recognlzes statutory rights; State Englneer 


issues permit, with appeal to court? 




G. 	 To what extent should the judicial process be extended to the 


allocatlon of groundwater? 


The Comnlttee urges close scrutiny of this Issue. A 


practice of confirming rights In nontributary groundwater 


developed In Dlvlslon 1 was found inapplicable by the Supreme 


Court In Huston. Last year S.B. 439 recognized the practice. 


The Legislature should clearly institute or end the practice. 


In so doing they should consider the costs and delays of using 


the judlclal process and the alternatives. 


The Commlttee strongly recommends that to the extent 


judlclal processes are used for nontrlbutary groundwater 


matters, the water court (rather than the distrlct courts) be 


used. The Commlttee opposes courts performing admlnistrative 


functions such as issuance of well permits. It favors using 


courts for appeals or conflrmatlon of admlnlstrative decisions 


by the State Engineer. Host of the Committee recommends that 


rules and regulations of the State Engineer and Groundwater 


Commlsslon be reviewable on appeal to the water court. The 


Comnlttee is split on whether Admlnistrative Procedure Act 


rules should apply or whether a trlal de novo should be held on 


setting rules and regulations. 


H. 	 What procedure should be followed in the permitting process? 

1. 	 Notice? 


2. 	 Hearing? 


3. 	 Fees? 


The Commlttee feels that the procedures for granting a well 


permit in all types of groundwater (whether tributary or 


nontrlbutary) should be uniform so far as possible. 




I. Should chanqes be made i n  the  Groundwater Manaqement Act o f  

-19653 


The Comnlttee d i d  n ~ t  reach consensus on a recommendation 

t o  amend the  Act, bu t  It recognizes several o f  the  Ac t ' s  

shortcomings. See Sect ion 11, J. I f  changes are  t o  be made i n  

the  Act, the  Committee recommends tha t :  

1. 	 The powers o f  the  Groundwater Comnlssion should be conf ined 

t o  p o l i c y  matters, leav ing  techn ica l  matters t o  the  State 

Engineer; 

2. 	 The composit ion o f  t he  Commission's membership should be 

changed; 

3. 	 The p r i o r i t y  l i s t  under C.R.S. 5 37-90-109 should be 

el iminated. 

4. 	 The Committee was d i v ided  on whether the  Act should be 

extended t o  g i ve  the  Comnission powers over a l l  

non t r i bu ta ry  groundwater ra ther  than on ly  t he  groundwater 

i n  designated basins. Some suggested abo l l sh lng  the  

Comnission. 

J .  	 What are  the  f i s c a l  i m ~ a c t s  o f  the system? 

The Comnittee recomnends ca re fu l  ana lys is  o f  any 

l e g i s l a t i v e  proposal t o  determine the  costs and benef i ts .  Fee 

s t ruc tures ,  costs, and other  poss lb le  sources o f  revenue must 

be evaluated. P r i va te  costs must a l so  be considered. 

I V .  CONSIDERATION OF SPECIFIC PROPOSALS. 

The Groundwater Legislation Comnittee spent several weeks 

consider ing two ra the r  d i f f e r e n t  l e g i s l a t i v e  approaches. 



Subcommittees were assigned the  tasks o f  developing the  d i f f e r e n t  

proposals. One d r a f t e d  a  "minimum change" proposal;  the  o ther  a  

" rev ised Groundwater Management Act" which inc ludes more extensive 

changes. 

Both subcommittees agreed on us ing a  new, c l e a r e r  d e f i n i t i o n  o f  

"non t r i bu ta ry "  as fo l lows:  

Non- t r ibu tary  groundwater i s  t h a t  groundwater which, i f  

withdrawn, would no t  a f f e c t  the  f low i n  a  na tu ra l  stream i n  an 

annual amount g rea ter  than one percent o f  t he  maximum annual 

amount al lowed t o  be withdrawn, w i t h i n  one hundred years o f  t he  

t ime withdrawal begins. 

A. 	 Minimum change proposal.  

The minimum change proposal inc luded i n  Appendix B, 

r e f l e c t s  t he  conclusions o f  the  Committee t h a t  a t  a  minimum, 

l e g i s l a t i o n  should be enacted to :  

o 	 C l a r i f y  t he  definition o f  non t r i bu ta ry  groundwater. 

o  	 E l im ina te  the  "diligence" requirements t h a t  fo rce  a  

permi t ted w e l l  t o  be developed and used w i t h i n  a  per iod  o f  

one year ( p l u s  a  one year extension).  

o  	 Provide f o r  a l l o c a t i o n  and admin i s t ra t i on  o f  p a r t i a l l y  

t r i b u t a r y  water. 

o 	 Determine the  scope and forum f o r  j u d i c i a l  review. 



A few a d d l t i o n a l  changes were Included I n  the  proposal as 

dra f ted .  The essen t i a l  features o f  t he  minimum change proposal, 

i nc lud ing  the  two va r ia t i ons  t h a t  were discussed, are: 

1. 	 Land ownership, o r  consent o f  the  owner, I s  the sole basls  

upon whlch r i g h t s  t o  non t r l bu ta ry  groundwater are 

obtalned. Under the  l'nonrenewablen d r a f t ,  the land 

ownershlp doc t r l ne  would apply t o  groundwater which l s  

non t r l bu ta ry  and nonrenewable. Under the  "semi t r i b u t a r y a  

d r a f t ,  t he  doc t r l ne  would apply t o  groundwater whlch i s  

100% non t r i bu ta ry  and t o  groundwater which i s  50-99% 

n o n t r i  butary. 

2. 	 "Nontr lbutaryn i s  deflned t o  e l lm lna te  the  uncer ta in ty  

under cur ren t  law (stream e f f e c t  w i t h i n  40 years I s  

t r l b u t a r y ;  more than 100 years i s  no t  t r i b u t a r y ) .  Under 

the  d e f l n l t l o n ,  water i s  no t  t r l b u t a r y  I f  w l t h l n  100 years 

pumping w l l l  no t  a f f e c t  the  stream more than 1% o f  the  

amount t o  be annual ly  pumped. 

3 .  	 The admln l s t ra t l on  o f  non t r i bu ta ry  w e l l s  by p r i o r i t y  l s  

p roh lb l ted .  Presumably o ther  w e l l  owners can enforce t h e  

terms o f  permi t  o r  decree, bu t  no t  c u r t a l l  pumping allowed 

by permi t  o r  decree. 

4. 	 The p r a c t i c e  o f  ob ta ln lng  a  water cou r t  decree f o r  a 

permi t ted w e l l  i s  s p e c i f i c a l l y  sanctioned, but  no t  requi red.  

5. 	 The admln l s t ra t l on  o f  groundwater whlch 1s p a r t i a l l y  

t r l b u t a r y  and p a r t i a l l y  non t r i bu ta ry  1s addressed. A 

perml t tee w l l l  be required t o  replace a l l  the  water 

d l ve r ted  from the  stream by t h a t  p o r t l o n  o f  h i s  pumplng o f  

water deemed t o  be t r i b u t a r y .  



6. 	 There I s  no l e g a l  r l g h t  t o  water pressure o r  water l e v e l .  

7. 	 The appropr ia t ion  doc t r l ne  o f  "use i t  o r  l ose  i t "  1s 

declared t o  be l napp l l cab le  t o  non t r l bu ta ry  groundwater. 

8. 	 Impl les consent o f  a land owner I n  a  mun lc ipa l l t y  t o  

appropr la t lon  o f  non t r l bu ta ry  groundwater beneath the  land 

owner's proper ty  by the  mun lc lpa l l t y .  

9. 	 Revlew o f  r u l e s  and regu la t ions  adopted by s t a t e  engineer 

f o r  g ran t lng  o r  den la l  o f  permits,  and f o r  admln l s t ra t l on  

of wel ls ,  1s subject  t o  review under C.R.S. 5 37-92-501 

whlch provldes f o r  de novo conslderat lon o f  basls f o r  r u l e s  

and regu la t ions ,  ra the r  than normal " a r b i t r a r y  and 

capr lc lousa standard f o r  revlew under APA. 

8. 	 Revlsed Groundwater Management Act proposal. 

The rev ised Groundwater Management Act proposal would 

e f f e c t  more extenslve changes. The most recent  d r a f t  o f  the  

proposal I s  Included I n  Appendix C along w l t h  an explanatory 

memorandum, whlch I s  Appendlx D. The proposal would grant  t he  

Groundwater Comnlsslon p o l l c y  a u t h o r i t y  and the  State Engineer 

admln l s t ra t l ve  a u t h o r l t y  over a11 non t r l bu ta ry  groundwater, se t  

p o l l c y  and make r u l e s  on an l n d l v l d u a l  aqu l fe r  basls ra the r  

than on a  statewide basis ,  change deslgnat lon procedures t o  

deal w l t h  aqu l fe rs  ra the r  than baslns, and cont lnue e x l s t l n g  

designated baslns. Groundwater admln l s t ra t l on  I n  the  Denver 

Basln would be the  same as under e x l s t l n g  law, subject only  t o  

the  same changes as I n  the  minimum change proposal. The 

essentSal features of t he  Revlsed Groundwater Management Act 

proposal are: 



1. 	 Land ownership is not the basis upon which rights to 


nontrlbutary groundwater are obtained. Any person may 


apply to the state englneer for a rlght to nontributary 


groundwater outside a currently designated basin. A permit 


wlll be granted or denied based upon rules of the 


Groundwater Comnlssion, which would address priorities of 


use, rates of withdrawal, aquifer life, and protection of 


existing water rights. Landowners may limit surface access 


to possible well sites. 


2. 	 "Nontrlbutary" Is defined to eliminate the uncertainty 


under current law (stream effect withln 40 years is 


trlbutary; more than 100 years Is not tributary). Under 


the definition, water Is not tributary if within 100 years 


pumping will not affect the stream more than 1% of the 


amount to be pumped annually. 


3. 	 Prohibits establishment of new designated groundwater 


basins; substitutes the concept of designated aqulfers, a 


device which serves to shift the burden on the issue of 


tributarlness. 


4. 	 Substltutes a "reasonable depletionn concept for the 


arbltrary "100 year life of aquifern rule. 


5. 	 State engineer has authority to establish replacement or 


augmentation requirements to protect other water rights 


where the water to be pumped is part trlbutary and part 


nontrlbutary. 


6. 	Alters the composition of the Groundwater Comnlssion to 


make it more representative of the user constituency. 




7. 	 Wells a re  t o  be adminlstered by the  s t a t e  engineer. 

Nont r lbu tary  w e l l  owners outs ide designated basins have no 

r i g h t  t o  p a r t i c u l a r  water l e v e l ;  t e s t  i s  economic reach. 

8. 	 Well permlts Issued by the  s t a t e  engineer a re  not 

cond l t l ona l  permits.  

9. 	 Permlts a re  f o r  a f i v e  year term, w i t h  f i v e  year renewals, 

upon a  showing o f  "cont inuing need." 

10. 	 The s t a t e  englneer can i n l t i a t e  f o r f e i t u r e  prov is ions  i f  

t he  water remains unused f o r  f i v e  years o r  more. 

11. 	 Permlt decls ions o f  t h e  s t a t e  engineer a re  f i n a l  and have 

the  same e f f e c t  as a  water cour t  decree, i f  no t  appealed t o  

the  water cour t .  

12. 	 Appeals o f  t he  s t a t e  englneer' p e r m l t t l n g  decis ions t o  

water cou r t  a re  de novo, unless formal ev iden t l a ry  

proceedings were used. 

13. 	 Nont r ibu tary  groundwater ru les  and regu la t ions  w i l l  be 

reviewed under the  APA standard (1.e.. not  t r i a l  de novo). 

14. 	 Groundwater Comnlssion has broad a u t h o r i t y  over a l l o c a t i o n  

and use o f  non t r i bu ta ry  groundwater, l nc lud lng  a u t h a r i t y  t o  

es tab l i sh  the  l i f e  of the  aqu i fe r ,  the  permiss ib le  pumping 

rate,  t he  p r i o r l t y  o f  uses f o r  such water, the  p r o t e c t i o n  

o f  e x i s t i n g  uses and r j g h t s ,  and procedures f o r  averagtng 

dep le t ion  and f o r  recharge. 

I S .  	Establishes a fee schedule f o r  w e l l  permits,  and provides 

t h a t  fees w i l l  be used f o r  the costs o f  admin ls t ra t ion  o f  

nont r lbu tary  groundwater. 



16. 	 Provides a  l o c a l  management op t ion  i n  designated aqui fers,  

s i m i l a r  t o  t h a t  al lowed i n  designated groundwater districts. 

Comnittee views. 

Most o f  t he  Committee members present a t  t he  concluslon o f  

the  f i n a l  meeting supported the minimum change proposal. 

Besides ph i losoph lca l  d i f f e rence  about the  importance o f  land 

ownership I n  groundwater a l l oca t i on ,  a  number o f  issues ra ised 

by the  rev ised Groundwater Management Act proposal prevent 

members o f  the  Comnittee from support ing i t .  One unset t led  

quest ion about t he  proposal i s  how non t r i bu ta ry  groundwater 

would be managed outs ide  designated basins. Some members 

quest ion the necessi ty  o f  mandating a  d l s t l n c t i o n  between 

deslgnated and non-designated aqu i fe rs .  Although the  d r a f t  

recognizes the  r i g h t  of a landowner t o  c o n t r o l  access t o  the  

land f o r  cons t ruc t i ng  a  we l l ,  i t  does not  assure t h a t  

landowners (except those i n  the  Denver Basin) have a  r i g h t  t o  

pump the  quan t i t y  o f  water under ly ing t h e i r  land. 

The Comnittee genera l l y  bel ieves t h a t  t he  rev ised 

Groundwater Management Act could be d ra f ted  t o  incorporate 

near ly  a l l  o f  t he  des l rab le  features o f  t h e  minimum change 

proposal. However, t he  minimum change proposal could no t  be 

expanded t o  accomnodate the  approach o f  t he  rev ised Groundwater 

Act because the  t l e  between landownership and one's en t i t lement  

t o  q u a n t i t i e s  o f  water cannot e a s i l y  be reconc i led  w i t h  another 

approach. I n  add i t i on ,  the  l oca l l zed  admin i s t ra t i on  fea ture  o f  

t he  rev ised Groundwater Management Act does not  f i t  the concept 

o f  simple, s tatewide condl t lons f o r  permi t  Issuance embodied I n  

the  minimum change proposal. 



The Comnittee concludes t h a t  i t may be poss ib le  t o  develop 

a  greater  consensus around a  d i f f e r e n t  proposal f o r  a rev ised 

Groundwater Management Act. The s t a f f  d i d  no t  press f o r  such a 

proposal because o f  t ime const ra in ts .  The l e g i s l a t u r e  w i l l  

need t o  determine i t s  p o s i t i o n  on the  several issues se t  out  i n  

the  preceding sect lons o f  t h i s  repor t .  I f  the  l e g i s l a t u r e  then 

so requests, an attempt w i l l  be made by t h e  Department o f  

Natura l  Resources t o  develop f u r t h e r  d r a f t s  o f  l e g i s l a t i o n .  

Perhaps the  Groundwater Leg is la t i on  Comnittee would be 

reconvened f o r  t h i s  purpose. 
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STATEOF COLORADO 

EXECUTIVECHAMBERS 
136 State Capitol 
Denver, Colorado 80203 
Phone (303) 866-2471 

October 11, 1983 Richard 0.Lamrn 
Governor 

The Honorable 
State Senate 
Fif ty-fourth General Assembly 
F i r s t  Regular Session 
State Capitol 
Denver, Colorado 80203 

Ladies and Gentlemen: 

Today I signed into law Senat
courts certain authority over 

e B i l l  439, a measure that 
well permitting procedures 

gives 
for 

water 
ground-

water not connected with any surface streams. I am concerned that the 
A c t  is a stop-gap measure that was hastily passed in the wake of the 
Colorado Supreme Court's decision i n  Coloraao vs Southwestern Water 
Conservation District, better known as the Huston case. It fa i l s  to  
address the need for comprehensive treatment of the issues involved i n  
allocating our non-renewable groundwater resources. I n  addition, the 
A c t  creates a ntPnber of ambiguities by invoking a set  of procedures 
and a forum both design& for renewable surface water and applies them 
to f in i te  groundwater resources. 

In signing Senate B i l l  439, I want to make two points abundantly clear: 

The legislation is signed w i t h  the understanding 
that it results in  no substantive change i n  exist-
ing law, but merely imposes additional procedures 
for carrying out the well-permitting procedures 
set  forth i n  CRS 37-90-137(4). Senate B i l l  439 
allows for recognition of rights that can only be 
perfected by the well permit process provided for 
i n  existing law. Allowing a form1 for determining 
the cri ter ia  of Section 37-90-137 (4), i f  the State 
Engineer f a i l s  to act in a reasonable time or 
denies a well permit, is a desireable end, 
although the procedures arii language of the 1969 
Water Righ t s  Act that w i l l  apply arc not w e l l  
suited to that task. I understad t h e  inport of 
House Joint Resolution 1038 to be a reaffirmation 
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that Senate B i l l  439 does not create a prior 
appropriation system for non-tributary groundwater 
and therefore a w s  not create any priority system 
in non- tributary groundwater. The neasure, I am 
informed, is intended to prevent dislocations for 
people who came before the water court ard s t a k e d  
their investments on the pre-Huston jurisdictional 
approach that the Supreme Court said was iniproper. 

2. 	 W e  must move a t  once tward canprehensive 
legislation that w i l l  address the issue of how the 
state should exercise its plenary control over 
non-tributary groundwater. In aoing so I believe 
that we should consider a l l  the alternatives, We 
should look a t  the exprience of other states and 
face several important issues: Is the 100-year 
l i m i t  i n  the well permit statute appropriate? 
Should communities be assured of a longer life-
line? Shoula the l i f e  of the limited resource be 
prolonged by using it only t o  supplenient renewable 
surface water sources? Are there s i q l e ,  
inexpensive procedures for applying whatever rules 
are developed? The answers to  any of these ques- 
tions are of vital  importance to  our children atxi 
grandchildren. Fie are making long-run determi-
nations about how a finite, lifegiving resource is 
t o  be used. Thus our planning responsibilities 
m u s t  be undertaken with a consciousness of the 
impact on future generations. Those resources can 
give u s  long-run security or a short-run binge. 
The choice is clear. 

So that we w i l l  move t~ward fulfilling our responsibility to  address 
the great issue of how to deal w i t h  non-tributary groundwater, I ~ i m  

asking David Getches, Executive Director of the Department of Natural 
Resources, to  ini t ia te  a t  once a study of possible alternative 
approaches to  the administration of groundwater. I am directing him 
to  bring together a group of water law experts from within our s ta te  
to help the Department formulate recommendations that then can be 
considered by the Legislature next year. I understand that many i n  
the Legislature are dedicated to working for the prompt enactment of 
appropriate legislation. 

My remarks shoula not be intend& as c r i t i ca l  of the Legislature's 
efforts. I recognize the pressures you were under i n  the brief 



The Honorable State Senate 
October 11, 1983 
Page Three 

session l a s t  month in dealing with tremendous budgetirrq & revenue 
needs. An imperfect result was understandable in those circumstances. 
B u t  I firmly believe that our invaluable groundwater resources must be 
carefully managed and this  can only be the resul t  of a more thoughtful 
and thorough process. I t rus t  that  the process has now k e n  set  in 
motion. 

I w i l l  look forward to  working w i t h  the Legislature toward the 
mutually desired end of better management of our precious groundwater. 

R e s p e c t 3ully, 

Richard D. L m  
Governor 



J u l y  24 ,  1984 

APPENDIX B 

MINIMUM CHANGE P m m  

1. S e c t i o n  37-90-137(1) i s  amended a s  f o l l o w s :  

37-90-137. P e r m i t s  t o  c o n s t r u c t  w e l l s  
o u t s i d e  d e s i g n a t e d  a r e a s  - f e e s  - p e r m i t  
no ground w a t e r  r i g h t  - e v i d e n c e  - t i m e  
l i m i t a t i o n .  (1) From and a f t e r  May 1 7 ,  
1965, no new w e l l s  s h a l l  be  c o n s t r u c t e d  
o u t s i d e  t h e  b o u n d a r i e s  o f  a d e s i g n a t e d  
ground w a t e r  b a s i n ,  n o r  t h e  s u p p l y  o f  
w a t e r  from e x i s t i n g  w e l l s  o u t s i d e  t h e  
b o u n d a r i e s  o f  a d e s i g n a t e d  ground w a t e r  
b a s i n s  i n c r e a s e d  o r  e x t e n d e d ,  u n l e s s  t h e  
u s e r  makes a n  a p p l i c a t i o n  i n  w r i t i n g  t o  
t h e  s t a te  e n g i n e e r  f o r  a " p e r m i t  t o  
c o n s t r u c t  a w e l l " ,  i n  a form t o  b e  
p r e s c r i b e d  by t h e  s t a t e  e n g i n e e r .  The 
a p p l i c a n t  s h a l l  s p e c i f y  t h e  p a r t i c u l a r  
designated a q u i f e r  from which t h e  w a t e r  
i s  t o  be d i v e r t e d ,  t h e  b e n e f i c i a l  u s e  t o  
which it i s  proposed  t o  a p p l y  s u c h  
water, t h e  l o c a t i o n  o f  t h e  proposed  
w e l l ,  t h e  name o f  t h e  owner o f  t h e  l a n d  
on  which s u c h  w e l l  w i l l  be  l o c a t e d ,  t h e  
a v e r a g e  a n n u a l  amount of w a t e r  a p p l i e d  
f o r  i n  a c r e - f e e t  p e r  y e a r ,  t h e  proposed  
maximum pumping r a t e  i n  g a l l o n s  p e r  
minu te ,  and ,  i f  t h e  p roposed  u s e  i s  
AGRICULTURAL i r r i g a t i o n ,  a d e s c r i p t i o n  
o f  t h e  l a n d  t o  b e  i r r i g a t e d  and t h e  name 
o f  t h e  owner t h e r e o f ,  t o g e t h e r  w i t h  such  
o t h e r  r e a s o n a b l e  i n f o r m a t i o n  as t h e  
s t a t e  e n g i n e e r  may d e s i g n a t e  on  t h e  form 
p r e s c r i b e d .  

2 .  S e c t i o n  37-90-137 ( 3 )  ( a )  i s  amended a s  f o l l o w s :  

37-90-137. P e r m i t s  t o  c o n s t r u c t  w e l l s  
o u t s i d e  d e s i g n a t e d  a r e a s  - f e e s  - p e r m i t  
no ground w a t e r  r i g h t  - e v i d e n c e  - t i m e  
l i m i t a t i o n .  ( 3 )  ( a )  . Any p e r m i t  t o  
c o n s t r u c t  a w e l l ,  i s s c z d  on o r  a f t e r  
A p r i l  2 1 ,  1967,  s h a l l  e x p i r e  one  y e a r  
a f t e r  t h e  i s s u a n c e  t h e r e o f ,  u n l e s s  t h e  
a p p l i c a n t  t o  whom such  p e r m i t  was 



issued shall furnish to the state en- 

gineer, prior to such expiration, evi- 

dence that the water from such well has 

been put to beneficial use, or unless 

prior to such expiration the state 

engineer, upon application, with good 

cause shown, as to why the well has not 

been completed and an estimate of the 

time necessary to complete the well, 

extends such permit for en&y-e~e 

AN additional period ee~tain7-net-te 

exeeed-ene-year UPON A SHOWING OF 

CONTINUING IJEED TO USE WATER FROM 

SUCH WELL, but the limitation on the 

extension of well permits provided for 

in this paragraph (a) shall not apply to 

well permits for federally authorized 

water projects contained in paragraph 

(d) of this subsection (3) . The state 
engineer shall charge a reasonable fee 
for such extension. MORE THAN ONE SUCH 
EXTENSION MAY BE PERMITTED BY THE STATE 
ENGINEER. 

3. Section 37-90-137(4) is amended as follows: 


(4) In the issuance of a permit to 

construct a well in-these-aquigers-which 

de-net-meet-the-de6initien3-e+-3eet+en 

37-98-483+6+-er-seeti9~-37-92-483+43+7 
and-de-net-meet-the-enemptiens-3et-fefth 

in-seetiens-33-98-485-a~d-37-9i!-682T 
OUTSIDE A DESIGNATED GROUND WATER BASIN, 

NOT MEETING THE EXEMPTION SET FORTH IN 

SECTION 37-92-602, IN AN AQUIFER, OR ANY 

PORTION THEREOF, IN WHICH THE GROUND 

WATER SUPPLY IS NON-RENEWABLE, the pro- 

visions of subsections (1) and (2) of 

this section shall apply; except that, 

in considering whether the permit shall 

be issued, only that quantity of water 

underlying the land owned by the appli- 

cant er-by-the-ew~ers-e6-the-azeet-by 
their-eensentl-te-be-sezved, OR UNDER 

LAND OWNED BY ANOTHER WHO HAS CONSENTED 

IN WRITING TO APPLICANT'S APPROPRIATION, 

5s SHALL BE considered te-be unappro- 

priated; the minimum useful life of the 

aquifer is SHALL BE one hundred years, 

assuming that there is no substantial 

artificial recharge within said period; 




and no material injury to vested water 
rights wauld WILL result from the 
issuance of said permit. The state 
engineer may adopt rules and regulations 
PURSUANT TO 5 37-92-501 to assist in, 
but not as a prerequisite to, the 
granting or denial of permits to con- 
struct wells and for the administration 
of this underground water. MATERIAL 
INJURY WOULD NOT BE CONSIDERED TO RESULT 
MERELY FROM THE REDUCTION OF PRESSURE 
LEVEL OR WATER LEVEL IN THE AQUIFER. IN 
THE EVENT ANY EXISTING MUNICIPAL OR 
QUASI-MUNICIPAL DISTRICT WATER SUPPLIER 
HAS AN OBLIGATION TO SERVE WATER TO 
USERS WITHIN A CERTAIN MUNICIPAL LIMIT 
OR QUASI-MUNICIPAL DISTRICT BOUNDARY IN 
EXISTENCE PRIOR TO [THE EFFECTIVE DATE 
OF THIS ACT], AND INDIVIDUAL WATER USERS 
ARE PRECLUDED FROM DEVELOPING THEIR OWN 
SUPPLY FROM NON-TRIBUTARY GROUND WATER, 
THEN THE OWNERS OF LAND WITHIN THAT 
MUNICIPAL LIMIT OR DISTRICT BOUNDARY 
SHALL BE DEEMED TO HAVE CONSENTED TO THE 
APPROPRIATION OF GROUND WATER UNDERLYING 
THEIR LAND. 

4. Repeal Section 37-90-137 (6). (The material in this 
section is replaced in other sections.) 

5. Add a new Section (6) as follows: 


IN CASES SUCH AS DEWATERING OF GEOLOGIC 

FORMATIONS TO FACILITATE MINING, WHICH 

REQUIRE THE ALLOCATION OF THE ASSUMED 

100 YEAR MINIMUM LIFE ON A NON-UNIFORM 

BASIS, THE STATE ENGINEER MAY ALLOW 

GREATER RATES OF WITHDRAWAL SO LONG AS 

THERE EXISTS ADEQUATE PROTECTION IN THE 

FORM OF COVENANTS, BOND OR THE LIKE TO 

ASSURE THE OVERALL MINIMUM USEFUL 

AQUIFER LIFE OF 100 YEARS IS MAINTAINED 

IN THE OTHER REGIONS OF THE AQUIFER AND 

SO LONG AS THE OTHER REQUIREMENTS OF 

SUBSECTION (4) ARE MAINTAINED. 


6. All of Section 37-90-137 as amended and all of Section 

37-90-138 shall be relocated from Article 90 and re-enacted as 

Section 37-92-701. 




7. Add Sections 37-92-1C3() as follows: 


.NON-TRIBUTARY GROUND WATER IS THAT 

GROUND WATER WHICH, IF WITHDRAWN, 

WOULD NOT AFFECT THE FLOW IN A NATURAL 

STREAM IN AN ANNUAL AMOUNT GREATER THAN 

ONE PERCENT OF THE MAXIMUM ANNUAL AMOUNT 

ALLOWED TO BE WITHDRAWN WITHIN ONE 

HUNDRED YEARS OF THE TIME WITHDRAWAL 

BEGINS. 


.NON-RENEWABLE AQUIFER OR PORTION THEREOF 

MEANS AN AQUIFER OR A PORTION THEREOF IN 

WHICH THE TOTAL WITHDRAWAL ENTITLED TO 

BE MADE FROM THAT AQUIFER OR PORTION 

THEREOF UNDER DECREES AND PERMITS 

EXISTING AT THE TIME OF APPLICATION 

REACHES AN AMOUNT WHICH WOULD CAUSE A 

REDUCTION IN THE AMOUNT OF GROUND WATER 

IN STORAGE WHICH WOULD NOT RECOVER TO 

NATURAL LEVELS WITHIN 100 YEARS IF ALL 

WITHDRAWALS FROM THAT AQUIFER OR PORTION 

THEREOF STOPPED. THE GROUND WATERS OF 

THE DAWSON, DENVER, ARAPAHOE, LARAMIE- 

FOX HILLS AND DAKOTA FORMATIONS SHALL BE 

DEEMED TO BE NON-RENEWABLE. 


.NON-TRIBUTARY GROUND WATER RIGHT MEANS 

A RIGHT TO USE IN ACCORDANCE WITH ITS 

PERMIT, OR DECREE IF ONE IS OBTAINED, A 

CERTAIN PORTION OF NON-TRIBUTARY GROUND 

WATER OUTSIDE OF A DESIGNATED GROUND 

WATER BASIN. NON-TRIBUTARY GROUND WATER 

RIGHTS SHALL NOT BE ADMINISTERED ON THE 

BASIS OF PRIORITY OF APPROPRIATION AS 

BETWEEN OTHER RIGHTS TO NON-TRIBUTARY 

GROUND WATER. 


Amend Section 37-92-302 (1)(a) as follows: 


37-92-302. Applications for water 
rights or changes of such rights - plans 
for augmentation. (l)(a). Any person 
who desires a determination of a water 
right or a conditional water right and 
the amount and priority thereof, includ- 
ing a determination that a conditional 
water right has become a water right by 
reason of the completion of the appro- 
priation, a determination with respect 
to a change of a water right, approval 



of a plan for augmentation, or quad- 

rennial finding of reasonable diligence 

OR A DETERMINATION OF NON-TRIBUTARY 

GROUND WATER RIGHTS OUTSIDE A DESIGNATED 

BASIN shall file with the water clerk in 

quadruplicate a verified 3pplication 

setting forth facts supporting the 

ruling sought, a copy of which shall be 

sent by the water clerk to the state 

engineer and the division engineer. 


9. Add a new subsection 37-92-305(11): 


(11) IN THE DETERMINATION OF RIGHTS TO 

NON-TRIBUTARY GROUND WATER OUTSIDE A 

DESIGNATED GROUND WATER BASIN THE 

STANDARDS OF SECTION 37-92-505(4) AND 

(5) SHALL APPLY IF THE AQUIFER IS 

NON-RENEWABLE. PROCEEDINGS FOR SUCH 

DETERMINATION MAY BE COMMENCED 

AT ANY TIME AND MAY INCLUDE A DETERMI- 

NATION OF THE RIGHT TO SUCH WATER FOR 

EXISTING AND FUTURE USES. DECREES 

MAKING SUCH DETERMINATIONS FOR FUTURE 

USES NEED NOT BE CONDITIONAL AND FIND- 

INGS OF REASONABLE DILIGENCE SHALL NOT 

BE REQUIRED. CLAIMS PENDING AS OF 

OCTOBER 11, 1983 WHICH HAVE BEEN PUB- 

LISHED PURSUANT TO SECTION 37-92-302 IN 

THE RESUME NEED NOT BE REPUBLISHED. 

NON-TRIBUTARY GROUND WATER SHALL NOT BE 

ADMINISTERED IN ACCORDANCE WITH PRIORITY 

OF APPROPRIATION AND SUCH DETERMINATIONS 

NEED NOT INCLUDE A DATE OF APPROPRIATION. 

TO THE EXTENT THAT THE WITHDRAWAL OF 

GROUND WATER WOULD AFFECT THE FLOW IN A 

NATURAL STREAM IN AN ANNUAL AMOUNT 

GREATER THAN ONE PERCENT OF THE MAXIMUM 

ANNUAL ALLOWABLE WITHDRAWAL WITHIN ONE 

HUNDRED YEARS, THEN AN AMOUNT OF WATER 

EQUAL TO THE ENTIRE STREAM EFFECT SHALL 

BE REPLACED WHERE AND AS NECESSARY TO 

PREVENT INJURY TO VESTED WATER RIGHTS 

AND DECREED CONDITIONAL RIGHTS. SO LONG 

AS SUCH REPLACEMENT IS MADE, THE COURT 

MAY ENTER AN APPROPRIATE DECREE DETER- 

MINING THE NON-TRIBUTARY GROUND WATER 

RIGHTS AND TRIBUTARY WATER RIGHTS, BUT 

ONLY THAT PORTION DETERMINED AS NON- 

TRIBUTARY GROUND WATER SHALL BE SUBJECT 

TO THE PROVISIONS OF SECTION 37-92- 

701(4). 




-
APPENDIX C 


REVISED -R A m P m m  


37-90-101. S b r t  Title- [TO r e m a i n  the s a m e . ]  

37-90-102- Legislative declaration, I t  i s declared Ckae 

*ke--tradiCis~a*T O  B E  THE p o l i c y  of tne s t a t e  of C o l o r a d o  

~~*itlg-+ke-wa*e-~err~~ees-&-ekia-a~a~e-ee-h-dwe&-ee 

Mi&a&-ase-ifl--rease~a&e-araetla*s-Ckrwgk-apprepriaeie~~ 

is-a-fiii~ed-witk-ieepeeCC~8-~ke-desi~~aCed-yf8tlad-waeers-& 


+kie-s+a+e-r-as-said-wa*~s-are-d&i~&-ia-see~i8~ 


3 3 - 9 8 + 8 3 ~ ~ ~ - W i & e e C k e - d 8 e e ~ i ~ e - 4 - p r ~ ~ - a p p r e p r i a e i ~ - 4 s  

~~ieed7-suek-dw~riae-shw&d-&-%~&iPi& t o  p e r m i  t ike 

W&-ee~aie-deve&epraeisC-eiREASONABLE DEPLETION OF NON-

TRIBUTARY GROUND WATER AND desi gnated ground water resources 

I N  A MANNER THAT BALANCES CONSERVATION AND ECONOMIC DEVEL- 

OPMENT OF THE RESOURCE. Prier-apprep~iaCi-s E X I S T I N G  USES  

of ground w a t e E  :-should be protected and reasonable ground 

water p u m p i n g  l e v e l s  main ta ined ,  b u t  not t o  i n c l u d e  the 

maintenance of his tor ical  water l e v e l s .  All NONTRIBUTAR~ 

GROUND WATER AND designated g r o u n d  w a t e r s  i n  this s t a t e  are 

t h e r e f o r e  declared to  be s u b j e c t  t o  appropriat ion AND USE i n  

ti= manner def ined i n  this a r t i c l e .  



I 

37-90-103 Def in i t ions .  [TO remain the same except as 

indicated below. 1 

( 6 )  "Designated ground water" means tha t  ground water 

IN ANY BASIN THAT WAS I N  EXISTANa ON 

AND which i n  its na tura l  course would not be ava i l ab le  t o  

and required f o r  t h e  f uLf i l lment of decreed su r face  r ights ,  

or ground water i n  areas not adjacent t o  a continuously 

flowing na turd l  stream wherein ground water withdrawals lnvz 

m n s t i t u t e d  the pr inc ipa l  water usage f o r  a t  l e a s t  f i f t e e n  

~ a r sprecijding the d a t e  of t h e  f i r s t  hearing on the w* 

p s e d  designation of the basin,  and which i n  both cases i s  

within the  goeqaph ic  boundaries of a designated ground 

water kasin.  "Designated ground water" s h a l l  not include 

any ground water w i t h i n  t h e  Dawson-Ar kose , Denver, Arapabe, 

or ~acamie-Foxhi l l s  Formation loca ted  outs ide  the! boundaries 

of any designated ground water basin t h a t  was i n  exis tance 

on January 1, 1983. 

( 7 )  " ~ e s i - p a t e dground water basin" means that atea 

es tabl i shed  by the  ground water commission i n  accordance 

with sec t ion  37-90-106, BVT NO NEW DESIGNATED GROUND WATER 

BASINS SHALL BE ESTABLISHED AFTER THE EFFECTIVE DATE OF 

THESE AMENDMENTS. 

* * *  

(10A) "NONTRIBUTARY GROUND WATER" mANS THAT G R O W  

WATER W I C H ,  TO THE EXTENT THAT WHEN PUMPED FROM A WELL OR 

OTmRWISE D I V E R T E D ,  WOULD NOT AFFECT THE FLOW IN A NATURAL 



STREAM I N  AN ANNUAL AMOUNT GREATER THAN ONE PERCENT OF THE 

MAXIMUM ANNUAL AMOUNT T O  BE PUMPED OR DIVERTED, WITHIN ONE 

HUNDRED YEARS OF THE TIME PUMPING OR DIVERSION BEGINS. 

( 1 0 B )  "DESIGNATED -GROUND 'WATER AQUIFER" MEXNS AN 

A m I F E R  ESTABLISHED BY THE STATE ENGINEER I N  ACCORDANCE WITH 

S E C T I O N  37-90-106.5; HOWEVER, DETERMINATION OF A DESIGNATED 

GROUND WATER AQUIFER BY THE STATE ENGINEER SHALL NOT BE 

CONCLUSIVE THAT ALL GROUND WATER I N  THE AQUIFER IS NONTRI-

BUTARY GROUND MATER, BUT AFTER A DESIGNATED GROUND WATER 

AQUIFER IS ESTABLISHED, ANY PERSON CONTENDING THAT GROUND 

WATER WITHIN THE DESIGNATED GROUND WATER AGUIFER IS NOT 

NONTRIBUTARY GROUND 'WATER SHAU HAVE THE BURDEN OF PROOF ON 

THAT ISSUE. NO DESIGNATED GROUND WATER AQUIFER SHALL 

INCLUDE ANY POElTION O F  AN AQUIFER ALREADY INCLUDED WITHIN A 

DESIGNATED GROUND WATER BASIN AND NO DESIGNATED GROUND WATER 

SHALL INCLUDE THE DENVER-ARKOSE, DENVER, ARAPAHOE, OR 

LARAMIE-FOXHILLS F'ORMATIONS. 



37-90-104 C c m m i s s i o n  - organization - expenses. ( 1  ) 

T h e r e  is created a ground water commission to  cons i s t  o f  

t w e l v e  m e m b e r s ,  n i n e  of whom shall be appointed bf the 

governor and c o n f i r m e d  by t he  senate 

( 2 )  Tile  appointed m e m b e r s  o f  the c o m m i s s i o n  b l d i n g  

o f f i ce  as of July 1, 1 9 7 1 ,  s h a l l  c o n t i n u e  i n  o f f i c e  f o r  the 

t e r m  of their  a p p o i n t m e n t  and u n t i l  their  s u c c e s s o r s  are 

appoi nted . 
( 3 )  ( a )  A l l  appointments t o  the  c o m m i s s i o n  sha l l  be f o r  

f o u r - y e a r  terns ,  e x c e i ? t  those m a d e  t o  f i l l  vacancies, which 

shall be f o r  the  r e m a i n d e r  o f  the t e r m  v a c a t e d .  

(b) ~ppo in tmen t smade a f t e r  July 1, 1 9 7 1 ,  as terms 

e q i r e  or a r e  vacated, shall be made s o  that the c o m m i s s i o n  

i n c l u d e s  FOUR MEMBERS FROM THE WESTERN S L W E ;  ONE MEMBER 

FROM THE SAN L U I S  VALLEY; AND FOUR MEMBERS FROM THE EASTERN 

SLOPE, INCLUDING AT LEAST T W  MEMBERS FROM A DESIGNATED 

GROUND WATER BASIN.  AT LEAST THREE MEMBERS SHALL HAVE 

EDUCATIONAL AND PROFESS1ONAL QUALIF1C I A T I  ONS I N  GROUND WATER 

HIDROLOGY AND AT LEAST TKl SHALL HAVE LEGAL EDUCATION. ALL 

SHALC BE WELL VERSED I N  GROUND WATER MATTERS six-ieeia-e-wke 

=e-r~4d-&-agf*e&etlfis*~-&- d e ~ 4 ~ ~ a c e d ~ ~ 1 ~ ~ a - w ~ ~ ~  

* ~ f i s 7 - ~ + k - * f ~ ~ ~ e h a * - + ~ ~ r ~ * ~ ~ ~ - a ~ * 4 ~ ~ ~ ~ ~ ~ ~ ~ ~ - ~ ~ ~  

~ a a m + g ~ ~ d - w a + e r - h s 4 ~ - - t ~ - b e - ~ - b e r s - & - ~ k ~ - ~ ~ ~ * ~  

*-4h42-~aiR-*4me t - ae - iaefttber- wk%a&*&- &-a--rw4de-lse- a9*i-

&tttris+-ska44-k-a@&ed-+r~-waee-diu4aim- 3;--afid-+.~e 



41eseCke-area-week- &-Cke-e8~Ci-eff+al-d4~4de . 
( 4 )  In add i t ion  t o  the appointed members, the 

executive d i rec tor  of the department of natural  resources,  

t h e  s t a t e  m g i n e e r ,  and the  d i rec to r  of t h e  Colorado water 

mnservation b a r d  s h a l l  be m t i n g  members of the commis-

sion.  Seven voting members s h a l l  c o n s t i t u t e  a quorm a t  any 

regular ly  or  s p e c i a l l y  c a l l e d  meeting of the commission, and 

a major i ty  vote of those present  s h a l l  r u l e .  The commission 

~1x111 es tab l i sh  and maintain a schedule of four general 

meetings each year. The chairman, a t  h i s  d i sc re t ion ,  may 

c a l l  special  meetings of the ammission t o  dispose of 

accumulated business . 
( 5 )  Manbers of the commission shall be paid no com-

pensat ion,  but s h a l l  be paid ac tua l  necessary expenses 

incurred b- t h e m  i n  ti= performance of t h e i r  dut ies  as 

mankrs  thereof and a per dim of cue&y--f4ue FIFTY do l l a r s  

per day while performing o f f i c i a l  d u t i e s ,  not t o  exceed eae -
TW t b u s a n d  * u e - k t l ~ d ~ e Bdo l l a r s  i n  any year. 

( 6 ) The commission s h a l l  b i e n n i a l l y  s e l e c t  a chairman 

and vice-chairman from among ths  a g p i n t e d  members. 9lke 





37-90-105. S m a l l  capacity wel ls .  [TO ranain the same.] 

37-90-106. [TO remain the sane,  s o  t h a t  tile b u n d a r i e s  of 

e x i s t i n g  designated ground water basins can be a l t e r e d ,  but 

the pzoposed amendment t o  s e c t i o n  37-90-103(7 provides tha t  

no new designated basins s h a l l  be es tabl i shed  a f t e r  t h e  

effect ive da te  of these amendments.] 


37-90-106.5 Determination of designated ground water 

basiise AUJIFERS. (1) The eemu4ssiem STATE ENGINEER s h a l l ,  

&em-+*ate-4e-Clae as SOON AS adequate f ac tua l  data  bcomes 

avai la .de,  determine desi  p a t e d  ground va ter  hai f f% A ~ I F E R S  

and subdivis ions thereof by geographic desc r ip t ion ,  and, a s  

fu ture  cnnditions requi re  and fac tua l  da ta  j u s t i f y ,  s h a l l  

a l t e r  the  boundaries or desc r ip t ion  thereof .  I n  making such 

determinations, the e d s s i e a  STATE ENGINEER s h a l l  make the  

following findings: 

(a ) T-ne name of the aqui f er ; u - i t 4 3 4 a - ~ ~ p r ~ &  

d ~ 4 g ~ a + e d - 4 ~ ~ 3 ~ 4 ~ ~  

(b) Thz boundaries of eaek THE aquifer ;  ke4f1g 

eemsieles&;-

( c )  The estimated cpant i ty  of water s t o r e d  i n  each 

a quif er;  

(d ) T-he estimated annual r a t e  of recharge TO THE 

AQUIFER AND THE ANNUAL RATE OF DISCHARGE TO NATURAL STREM; 

~ ~ - ~ ~ ~ + i r w ~ 4 - ~ e - & - + k e - g ~ ~ d - w a C e - i * - C h e - a fe a ~  

http:availa.de


C ~ a ~ ~ a ~ ~ a ~ a * a 1 - ~ a + l + ~ ~ y - s f - ~ a ~ e r - u 4 t k a i a u ~ ~ - a a d - t ~ ~ ~ ~  

h - . w ; t i & - C ) l e - t l e ~ - ~ a a - C ~ w 4 C k B r a w - w a ~ ~ ~  

( 2 )  B e f o r e  d e t e r m i n i n g  or a l t e r i n g  the b u n d a r i e s  of a 

designated ground w a t e r  AQUIFER bdeifl or subd i  v i s i o n s  

t h e r e o f ,  t h e  s t a t e  engineer  sha l l  prepare and f i l e  i n  his 

off ics a m a p  e&eairly-skewiaq-a44-4aiida-iise4tld4-+kerei~~ 

4~ker-cri-tk-a-wi~i~C~-d-eri~i8~-Ck.erW t osuf f ici ent 

apprise in teres ted  parties o f  t h e  boundar i e s  o f  the proposed 

AQUIFER -basiff or s u b d i v i s i o n e  t h e r e o f  . T h e  sem&sai- STATE 

ENGINEER s h a l l  p u b l i s h  t h e  s a m e  and hold a hearing thereon. 

F o l l o w i n g  s u c h  hear ing ,  t h e  STATE shal lee~t~ki%%iw ENGINEER 

enter an order t o  either create the proposed designated 

g r o u n d  w a t e r  AQUIFER baeifi, t o  include m o d i f i c a t i o n  of the 

wopsed b u n d a r i e s ,  i f  any, or d i s m i s s  the e s i + a a &  pro-

posal, according t o  the  f a c t u a l  i n f o r m a t i o n  presented or 

available, 

( 3 )  AT THE TIME THE STATE ENGINEER DETERMINES A 

DESIGNATED 'GROUND WATER AQUIFER UNDER SUBSECTION ( 1  ) OF THIS 

SECJ?ION, HE SHALL DETERMINE THE REPLACEMENT REQUIREMENTS 

NECESSARY T O  AUGMENT NATURAL STREAMS S O  AS T O  PREVENT 

MATERIAL INJURY T O  VESTED WATER RIGHTS AND 03NDITIONAL WATER 

RIGHTS TO THE USE OF WATERS O F  THE STATE AS DEFINED I N  

$ 3 7 - 9 2 - 1 0 3 ( 1 3 )  FROM WITHDRAWALS OF GROUND WATER FROM THE 

DESIGNATED GROUND m T E R  AQUIFER, AND AS REQUIRED, SHALL 

AMEND SUCH REWIREMENTS AS CONDITIONS J U S T I F Y  I N  CONNECTION 

WITH THE ISSUANCLE OF INDIVIDUAL PERMITS-  THEREAFTER, ALL 



GROUND WATER I N  A DESIGNATED GROUND WATER AQUIFER SHALL BE 

SUBJECT T O  APPROPRIATION AND USE I N  THE MANNER DEFINED I N  

T H I S  AIWICLE. THE STATE ENGINEER MAY ADOPT RULES AND REGU- 

LATIONS T O  A S S I S T  I N ,  BUT NOT AS A PREREQUISITE  TOI  THE 

PERFORMANCE OF THE FOREGOING DUTIES  . 
( 4 )  THE STATE ENGINEER SHALL ONLY DESIGNATE AN AQUIEER 

IF THERE IS S U F F I C I E N T  NONTRIBUTARY GROUND WATER I N  THE 

A Q U I F E R  T O  J U S T I F Y  DESIGNATION. 

( 5 )  THE STATE; ENGINEER SHALL NCC DETERMINE AS PAKl' OF 

ANY DESIGNATED 'GROUND WATER AQUIFER THE DAWSON-ARKOSE, 

B M T E R I  ARAPAHOE OR LARAMIE-FOXIILLS FORMATIONS. 



37-90-107. Application far  use o f  ground water -
publication o f  notice - p e ts ~- hearing on object ions.  ( 1  ) 

Any person des i r ing  t o  apprepriaCe USE NONTRIBUTARY GROUND 

N T E R  OR ground water g e r - a - h & i e i a 4 - ~ s e  i n  a AN EXISTING 

designated ground water basin OR AQUIFER s h a l l  make appl i-

o t i o n  t o  the eewwisaien STATE ENGINEER i n  a form t o  be 

wescr ibed  by the eemfaissiem STATE ENGINEER I N  ACCORDANCE 

WITH SECI'ION 3 7-90-137(1) . 4Lke-amieaa*-ska44-speei+y-eke 

B e % i y R a C e - e f 3 - * k e - 4 ~ m - v ~ ~ i ~ - tT h e  amount of wat er 

applied for  shall: only bz u t i l i z e d  o n  the land d e s i g ~ a e e d  

DESCRIBED on the app l i ca t ion .  NO PERMIT SHALL BE ISSUED 

PURSUANT TO THIS  SECTION UNLESS THE WPLICANT OWNS THE LAND 

ON WHICH THE PROPOSED .WELL IS TO BE LOCATED OR HAS THE 

CONSENT OF THE LANDOWNER TO CONSTRUCT THE WELL AT THE PRO-

POSED LOCATION. The type or place  of use s h a l l  not be 



cilangea without f i r a t  obtaining authorization f r m  ths  

~euad-ua+er-eemini%eienSTATE ENGINEER P URSUANT TO CRITERIA 

S E T  FORTH I N  SUBSECTION ( 5 )  

( 2 )  Upon t h e  f i l i n g  of such application, a-pre-

~ ~ i s + i . ~ g - p d i c i e s 7-+k%t -wiCkie-+kir~~-da~e,- ~ ~ e - a ~ i c a ~ ~ ~  

~ 4 4 - b e - ~ 4 s k e BTHE STATE ENGINEER SHALL PUBLISH NOTICE 

O F  THE APPLICATION WITHIN THIRTY DAYS. 

( 3 )  After tk e q i r a t i o n  of the time for f i l i n g  

objections , if no such objections have been f i led , tlx 

eeaa4ss4efi STATE ENGINEER shal l  , i f  iC--fi~d%-+ha&-hhe 

~ease~a+Ae-+faa+%-gsaa&-Cke-said- apprlica+443a7-a&-+ke 

+%ka+teffghee-~-ska44HE OR SHE FINDS THAT THE PROPOSED USE 

IS CONSISTENT WITH THE C R I T E R I A  ESTABLISHED BY THE GROUND 

WATER ~ ~ M M I S S I ~PURSUANT TO SECTION 37-90-111, issue a 

eeadi+iema4 p e r m i  t , OR I N  A DESIGNATED BAS I N  A CONDITIONAL 

PERMIT, t o  t'ne applicant t o  apprepriaCe USE all or a part of 

t'ne waters applied f o r ,  subject t o  such reasonable condi-

tions and 1 i m i  t a t i  ons  as the eefmisaiem STATE ENGINEER may 

s p c i f y .  IF AN APPLICANT SEEKS TO DIVEKT N O N T R I B ~ Y  

GROUND WATER FROM AN ACXJIFER OUTSIDE AN E X I S T I N G  DESIGNATED 

GROUND WATER BASIN OR AQUIFER, THE STATE ENGIHEER SHALL, 

WITHIN S I X  MONTHS FROM THE DATE OF THE F I L I N G  OF THE APPLI -



I 

CATION, MAKE A DETERMINATION:.bHETHER OR NOT THE AQUIFER 

SHALL BE DESIGNATED PURSUANT TO SECTION 37-90-106.5. IF THE 

STATE ENGINEER DETERMINES THAT THE AQUIFER SHOULD BE DESIG-

NATED I N  A C C O R W C E  WITH SECTION 37-90-106.5, HE SHALL 

IMMEDIATELY PROCEED T O  DESIGNATE THE A W I F E R  PURSUANT TO 

SECTION 37-90-106.5; OTHERWISE, THE PERMIT SHALL BE SUBJECl! 

TO THE P R O V I S I M S  OF SECTICR? 3 7 - 9 0 - 1 3 7 ( 4 )  I N  THE CASE OF 

NONTRIBUTARY GROUND 'WATER I N  THE DAWSON-ARKmE, DENVER, 

ARAPAHOE, OR LARAMIE-FOXHILLS FORMATIONS OR 

I N  THE CASE OF NONTRIBUTARY GROUND 'WATER I N  CrrHER AQUIFERS. 

I N  THE EVENT A WATER JUDGE DElXRMINES THAT GROUND WATER T O  

BE DIVERTED IS NORI'RIBUTARY GROUND WAmR CONTRARY T O  A 

JXTERMINATION OF THE STATE ENGINEIER, THE STATE ENGINEER 

SHALL, WITHIN S I X  MONTHS FROM THE DATE THE JUDGMENT BECOMES 

FINAL, AETER ANY APPEAL, MAR?, A DETERMINATION WHETHER OR NOT 

THE AQUIEER SHALL BE DESIGNATED PURSUANT TO SECTION 

37-90 -106 .5 .  

( 4 )  I f  objections have been f i l e d  w i t h  the  t i m e  i n  

said notice s p e c i f i e d ,  the eam-isaien STATE ENGINEER s h a l l  

se t  a date f o r  a hearing o n  the  application and the  objec-

tions thereto, and  s h a l l  n o t i f y  the applicants and the  

objectors o f  the t i m e  and place. S u c h  hear ing  s h a l l  f;e held 

i n  thz designated g r o u n d  w a t e r  b a s i n ,  IF ONE E X I S T S ,  and 

w i t h i n  the  d i s t r i c t ,  i f  one e x i s t s ,  i n  w h i c n  the p r o p e d  

w e l l  w i l l  be located, or at s u c h  other place as m a y  kx 

designated by the  e-4~.~ie-n STATE ENGINEER f o r  the  c o n v z n -

ience o f ,  and as agresd t o  by, thc par t ies  i n v o l v e d .  IF  THE 



PROPOSED WELL WILL NOT BE LOCATED WITHIN A DESIGNATED GROUND 

m T E R  BASIN, THE HEARING MAY BE HELD I N  DENVER AT THE OFFICE 

OF TME STATE ENGINEER OR I N  THE D I V I S I O N  WITHIN WHICH THE 

WATER RIGHTS ARE SITUATXD. I f  a f t e r  such  hear ing i t  a p p a r s  

that  ~~e-are-~~~1*apprepriaCeB-uaCera-i.~-+ke-d~i~aa~efl 

eweaCe-~ieasenab4e-~aseeTEE PROPOSED USE WOULD BE INCON-

S ISTENT WITH THE C R I T E R I A  ESTABLISHED BY THE GROUND WATER 

03MMISSION PURSUANT TO SECTION 3 7 - 9 0 - 1 1 1 ,  t h e  a p p l i c a t i o n  

snail be denied; o therwisz  i t  s h a l l  h granted i n  accordance 

with s u b e c t i o n  (3 )  of this s e c t i o n .  T1x eetaraiasi~STATE 

ENGINEER s h a l l  consider  a l l  evidence presented a t  t h e  

hear ing a ~ d  a l l  o ther  mat ters  s e t  f orti1 i n  this s e c t i o n  i n  

d e t  ermi iling whether t h e  a p p l i c a t i o n  slmuld be denied or 

grantsd.  

( 5 )  I n  a s c e r t a i n i n g  whethsr a proposed use w i l l  

ereaCe-~~eae~aSe-uaaCe-~-+t~1~~8~aMy-a+iect-4~~4gkCe 

ef-stker-appr&EiaCie+-iu BE CONS ISTENT WITH COMMISSION 

CRITERIA,  t h s  eeai&.s%ien STATE ENGINEER shall U T I L I Z E  H I S  

TECHNICAL E ~ ~ E ~ I S ESHALL t a k e  i n t o  AND cons idera t ion  t h e  

area HYDROLOGIC and geologi c condi ti ons O F  THE AQUIFER FROM 

WHICH HATER W U L D  BE DIVERTED, INCLUDING the  aueraye-aa~c1a1 

yi&d AMOUNT OF ECONOMICALLY RECOVERABLE WATER I N  STORAGE 

and THE recharge rate of the apprqwiaCe-uat~-eq+p4y 

AQUIFER, the wi-44z.l-a-d quan t i t y  of existing claims of d L 1  

p r s o n s  t o  use t he  w a t e r  , tke-prepee&-raeCked-&-tm+ and 



a l l  other matters awepr ia - te -Ce-%wek-+~* i~s RELEVANT T O  

DETERMINING WHETHER THE PROPOSED 'USE WILL BE CONSISTENT WITH 

CDMMISSION CRITERIA.  With r e g a r d  t o  whethsr  a proposed u s e  

w i l l  impair uses under e x i s t i n g  water r i g h t s  , impairment 

sha11 inc l  ude C k e - w ~ ~ e a ~ e ~ a M e - 1 ~ ~ i ~ f l - & - C k e - u a ~ ~ - 1 e u & ~  


ex t h e  un reasonab le  d e t e r i o r a t i o n  of water q u a l i t y ,  beyond 


r easonab le  economic limits of u-iCkds?aua4-e~ use .  


( 6) THE STATE ENGINEER SHALL ACT TO GRANT OR DENY A 

PERMIT PURSUANT T O  T H I S  SECTION WITHIN 180 DAYS OF THE LAST 

DATE O F  THE PUBLICATION REQUIRED BY SUBSECl'ION ( 2 )  O F  T H I S  

SE(XION; PROVIDED, HOWEVER, THAT IF THE COMMISSION HAS NOT 

ADWTED ' C R I T E R I A  FOR THE AQUIFER FROM WHICX WATER I S  PRO-

POSED T O  BE DIVEKTED, THE STATE: ENGINEER S H A U  A m  TO GRANT 

OR DENY A PERMIT W I T H W  180 DAYS O F  THE F I N A L  ADOPTION O F  

SUQI CRITERIA. FAILURE TO A f f  WITHIN SUCH TIME L I M I T S  SHALL 

BE DEEMED; AT THE OPTION O F  THE APPLICANT, A DENIAL O F  THE 

PERMIT. 

( 7 )  EVERY PERMIT ISSUED BY T B  STATE ENGINEER-

I S S U A N C P O F  THE PERMIT IS NCrr AN ASSURANCE AND DOES NOT 

GUARANTEE THAT GROUND .WATER WILL BE AVAILABLE I N  THE mm 

STATED I N  THE PERMIT AT THE TIME THE PERMIT IS ISSUED OR A T  

ANY TIME I N  THE E'mURE. 

(8) THE C D M M I S S I a  SHALL ESTABLISH AND MAY REVISE,  AS 

NECESSARY, A SCHEDULE OF NONREFUNDABLE ANNUAL FEES FOR THE 

PROCESSING OF APPLICATIONS FOR PERMITS SUBJECT TO THE 

PROVISIONS O F  SECTION 37-90-107 S U F F I C I E N T  TO COVER THE 



REASONABLE COSTS OF PROCESSING AND ADMINISTERING THE PERMIT,  

BIPI' IN NO EVENT SHALL A FEE EXCEED 

r n L L A R s .  

(9) ALL FEES COLLECTED PURSUANT T O  SUBSECl?ION ( 8) AND 

ALL F I N E S  COLLECTED FOR VIOLATIONS O F  T H I S  ARTICLE SHALL BE 

TRANSMITTED T O  THE STATE TREASURER NHO SHALL CREDIT THE SAME 

T O  THE NOmRIBUTARY GROUND WATER FUND, WHICH FUND IS HEREBY 

CREATED. THE MONEYS I N  SUCH FUND SHALL BE  APPROPRIATED 

A N N U ~ YTO T H E  STATE ENGINEER BY THE GENERAL ASSEMBLY 

SHALL FEVIEW EXPENDITURES OF SUCH bDNEYS TO ASSURE THAT THEY 

ARE USED ONLY T O  FUND THE EXPENSES O F  ADMINISTERING THE 

NONTRIBUTARY PERMIT S Y S m M ,  INCLUDING THE E a E N S E S  OF TKE 

GROUND' WATER COMMISSION AND EXPENSES FOR ANY STUDIES NECES-

SARY T O  IMPLEMENT I T S  POWERS UNDER THE ACT, AS W E U  AS 

S T U D I E S  BY THE STATE ENGINEER OF HYDROLOGICAL CONDITIONS O F  

AQUIFERS AS NECESSARY T O  DETERMINE WHETHER THEY SHOULD B E  

DESIGNATED'GROUND WATER AQUIFERS.  ANY FUNDS NUT REQUIRED TO 

ADMINISTER THE NmTRIBVTARY PERMIT SYSTEM MAY BE APPRWRIA-

TED TO FUND RESEARCH ON METHODS OF WATER CONSERVATION. 



37-90-108. [To remain the sane, but would apply only to 
designated ground W a t e r  1 

-
37-90 -108  - 5 .  ;ELLS T O  DIVERT H A T E R  F q g n  NONTR I S ~ T  A R Y  AWL=--------------------------------------------------------

~~&r-~uLsroi-o~-o~~L4N,hLE2-s_hI1.~I-=-E!12E_N,iE,E,QF_F_w_cL~Ic_Qru_s_r_R,u_L~~~~
A N 9  8 E : d E F I C I A L  U S E  - F O X F E I T U X E .  ( 1  ) ( a )  AFTER H A V I N G  R E C E I v E O  A-------------------------------
P E R M I T  10 D I V E 2 7  U A T E R  FROM A  & O N T R I S U T A R Y  A W I F E R  O U T S I D E  THE 
8 3 U 4 6 ~ 2 I E SO F  A O E S I S N A T E D  GROUNO WATER B A S I N ,  THE A P P L I C A N T ,  
WITAIN FIVZE Y E A R S  F a o n - THE ATE SUCH PERMIT I S .  I S S ~ ~ E D ,S H A L L  cod-
S T R U C T  T h E  W E L L  A h l o  S H A L L  A P P L Y  W A T E R  FR3N SUCH UEL'L 19 A B E N E F I -
C I * C  U S E -

( 0 )  THE A P P L I C A Y T *  U P O N  C O M P L E T I O Y  O F  THE HELL. S H A L L  
F'JRXISH [%FORMAT I O N  13- 1HE S T A T E  E N G I N E E R *  I N  T H E  FORM PRESCR I G E D  
SY THE S T A T E  E N C I N E E X .  AS TO THC D E P T H  O F  f d E  WELL, - T H E  H A T E 2  
9 E A x [ ? 4 5  F ~ X M A ~ I O N SI N T E R C E P T E O  B Y  THE H E L L ,  AND THE H A X I H U H  SUS-
T A I N E D  PUMP I N S  R A T E  I N  G A L L O N S  P E R  M I N U T E -

( c )  I F  T H E  K E C L  O E S C R I B E O  I N  T H E  P E R M I T  I S  NOT CONSTRUCTED 
A V ~THE REQUIRED INFORMATION FURNISHED ro THE S T A T E  ENGIMEEi?  
u I T u 1 v  F I V E  YEARS FROM T H E  O A T €  THE P E R M I T  H A S  I S S U E 0  AS P R O v I O E O  
1% T n I S  S.IJ8SEC.T I O N  ( 1  ) r  T H E  P E S Y I T  S H A L L  E X P I R E  AN0 2 E  O F  h O  
F g R c E  A N 0  E F F E C T :  E X C E P T  THAT.  U P J N  A  S H O W I N G  OF C O N T I N U I N G  N E E D  
T J O E J E L O P  A N 3  - U S E  THE NONTR 1BU.T.AXY G R O u N 3 - u.AT.ER .R.ESOuRCE, T H E  
S T A T E  E N G I N E E R  H A Y  SRANT A N  E X T E N S I O N  OF T I H E  FOR A P E R 1 0 3  NOT T O  
E X C E E 3  F I V E  Y E A R S - n O 7 E  T H A N  GNE SUCH E X T E N S I O N  H A Y  9E P E R H I T T E O  
BY THE S T A T E  E N G I N E E A .  

- -
( 2 )  ( a )  I F  THE WELL  9 R  G E L L S - O E S C R I S E O  I N  A P E i l H I T  H A V E  

BEEN C 3 N S T R U C T E S  IN COMPLIANCE WITH S U ~ S ~ C T I O N  ( 1 )  OF THIS . 
SECT IOV* THE A P P L I C A N T *  W I T H I N  F I V E  YEARS FROM THE O A T €  SUCH 
P E 2 H I T  d A S  I S S U E i I r  S H A L L  F U X N I S H  B Y  SWORN A F F 1 3 4 V I T  TO THE. . S T A T E  
E % G l  Y E E ~ .  ' I %  THE FC?M P X E S C R I  B E 3  6 Y  THE S T A T E  ENCINEE~I. E V  1 3 E N C E  
T H A T  d a T E ; Z  F R 3 M  SUCH W E L L  OR H E L L S  HAS B E E %  @ T  T O  THE U S E  FOR 
d H I C H  T H E  P E S Y I T  WAS ISSUEO.  

( b )  S U C H  A F F I D A V I T  S H A L L  9 E  P R I M A  F A C I E  E V I D E N C E  O F  THE 
H A T T E ? S  C C l N T A I N E 3  T H E R E I N .  BUT S H A L L  B E  SUBJECT TO O B J E C T I O N  f3Y 
O T H E ~ S  A N 9  T 3  S U C H  V S R I F I C A T I O X  A V O  I N O U I R Y  AS T H E  S T 4 T E  E N G I N E E R  
S ~ I A L L  C J N S  I 2 E R  A P P R C I F R I A T E  I N  EAC.3 P A R T  I C u L A R  C A S E *  

(c ) I F  SUCH R E Q U I R E 0  A F F I D A V I T  I S  NOT F U R N I S H E D  T O  THE 
S T A T E  E A C I N E E R  ~ I T H I NTHE T I M E  A N 3  AS P 2 O V I D E O  I N  T H I S  S U ~ S E C T I C N  -
( 2 1 ,  THE P E a Y I T  S H A L L  E X P I R E  A N 3  S E  O F  NO FORCE OR E F F E C T  E X C E P T  

A S  P R 3 V I O E O  I N  S U B S E C T I O N  ( 3 )  O F  T H I S  S E C T I O N .  



~ ~ ~ ~ ~ ~ ~ ~ ~ - 

( 3 )  THE i I E Q u I R E H E N T  THAT A S T A T E H E 3 T  T H A T  WATER HAS aEEF( 
PUT T J  THC U S E  FOA b J H I C H  THE P E a f l I r  W A S  I S S U E 0  S H A L L  BE F I L E 0  
S ~ A L L A P P L Y  T 3  ALL P E R H I T S  U H E R E I U  THE HATE?  XAS PUT T O  S u C n  USE 

.r" 	 0% 3# A F T E R  _ _ a I F  ~ THAT H A T E S  ~~ E V I D E N C E  ~ HAS B E E N  ~ : 
P L A C E Q  T O  THE U S E  FOa WHICH I T  k A S  P E R n I T T E O  HAS NOT 9 E E N  
R E C E I V E O  AS O F  THE E X P I R A T I ~ N  O A T €  3 F  THE P E R M I T *  THE S T A T E  E N G I -
~ E E ?S H A L L  SO NOT SFY T r i E  A P P L I C A ~ T BY C E R T l F  I E O  H A I L ,  THE 
N J T [ C &  S H A L L  G I V E  THE A P P L I C A N T  T H E  O P P O R T U N I T Y  18 S U 6 H I T  PROOF 
T ~ A TTAE: HAT&;Z U P S  PUP T O  THE U S E  FOQ W H I C H  I T  UAS P E ~ ~ . I T T E D  
PR I a R  1.3 f r4E E X P I R A T  I O N .  OATE;,. 9 U T 1  OUE 10 EXCUSABLE NEGLECT, 
[ . ' ~ A ~ V E R T E N ( E V  OR H I S T A K E V  T H E  A P P L I C A N T  F A I L E C  TO S U B * I T  T H E  E v I -
DENCE i3N T I H E ,  T H E  P R O O F  MUST 9 E  R E C E I V E 0  BY T H E  S T A T E  ENGINEER 
w 1 T d I . v  TbJENTY O A Y S  3 F  R E C E I P T  O F  T H E  N O T I C E  BY THE A P P L I C A N T  A h 0  
MUST a2 A C C J H P A N I E O  8 Y  A F I L I N G  F E E  O F  T H I R T Y  O O L L A A S - I F  T H E  

I P R Q ~ F  C A N  B E  G I V E a  F A V O R A B L E  C O N S I O E R A T I i 3 N  e Y  THE S T A T E  E N G I h E E a  
I 
! THEN*  w I T ~ Q K N  T H I R T Y  OAYSI A S Y N G P S I S  3F T H E  P R 0 3 F  S H A L L  B E  P u 9 -  
i L I S d E O v  S P E C I F Y  I N G ' T t i A T  O B J E C T  I O N S  S H A L L  B E  F I L E O ' W  I T H I Y  T H I R T Y
I 
I 	 DAYS, A F T E R  THE E X P I R A T I O N  OF'THE T I H E  FOA F I L I N G  OBJECTIONS.  I F  

N O  S U t d  OBJECTKCINS A A V E  B E E N  F I L E O T  THE S T A T E  E N G I N E E R  S H A L L *  I Fj HE JR SHE F I N 3 S  T i i f  P R O O F - T O  S E ' S A T I S F A C T O R Y .  F I N O  T H A T  THE 
P E R L ( ~ T  S n j u L O  REHAI:J I N  FORCE ANO EFFECT,  IFOSJECTIONS H A V E  
~ C C NF I L E D  TOGETHER ~ I T H  F I L I N G  FEE OF TEN- - A  N O N R E F U N O A B L E  
3 3 ~ ~ a x S .T H E  S T A T E  E N G I N E E R  S H A L L  S E T  A O A T E  F O Q  A  H E A R I N G  C)N THE 
PRCJF  A N 0  T d S  03J ECT I O N S  THERETO- AND S H A L L ' N S T  I f Y  T H E  APPL [CANT 
AND T-IE O a J E C T 3 a S  O F  T H E  T I H E  A N 3  P L A C E - T H E  S T A T E  E N G I N E E a  
S H A L L  C 3 N S  I 3 E R  A L L  EV I O E N C E  P R E S E N T E O  AT T H E  H E A R I N G  A N 3  A L L  
9 T n E Q  ~ A T T E R S  S E T  FCIRTH I N  T H I S  S E C T  I O N  I N  O E T E Z H I N I N G  UHETHER 
T ~ E  SHOULD R E H A I N  IN F o a c E  AND EFFECT.P E z n I T  

(4  ) U H E Q r  A F T E R  I N I r  Z A L L Y  P L A C I N G  WATER T O  T H E  U S E  FOR 

A H I C H  - IT  WAS P E R ~ I T T E O I  A  W A T E R  U S E R  H A S T  FOR A P E R I O D  J F  F I V E  OR . 


H O R E  S U C C E S S I V E  YEAAS.  F A I L E D - . T O  U S E  ALL 02 ANY P O R T I O N  OF . ,  

N O N T R I E u T A R Y  lSR8dNO WA.TER . L 3 C A T E D  9 U T S I O E t s L H E  rB3h lNOARI  E S  Of A. 

O E S I C X A T E O  'GRaUNO . ' w A T E ~ ?  - . B A S I N  T O . " d H I c H  .-tiE.:3R. SHE I S . . E N T I T L E O  . - 


g N O E 3  A  ' P E R t i I : l r - . T H E  ;STAT:€. 'ENGLNEER '.HAY.-:.L%LTIATE .FORFE.I:TURE P R O - ,  -

C E E G I X C S .  15 tOETEi2MJNE .THE .V:AL;-IO L T r - . - O F - T H E  UNUSEO;.R.IGHT .OR: PORT I O N  

T  " € 2  €I)?,- -.-IFA..;~.Js..€L TH-E ::NONT CRQUNO H A T E R  .NO -LONGER. :. :
Fils . R-I~UTARY 
E X I S T S .  T  HE WATER R I G H T  'SHALL EE F 0 2 F E . I T E D e : . - I S ~ C ~ - - -P R O C E E O I N C S  
SHALL 9~ C O N O U C T E ~  IN ACCOROANCS ~ I T H THE PROCEOURES FOR R E V O C A -
T1o.u  O F  A L I C E N S E  UiUOER :THE. S T A T E  - A l ) P l I N I S T ~ A T I V E  P R O C E W R E  A C T *  
AND A F T E R  ~ u B L I C A T I O N  A s  P R O V I O E O  I Y  S E C T I 3 Q  37-90-1 12 .  

http:-.-IFA..;~.Js.


37-%log. [TO remain the same, but would apply only ,to 
designated ground water. 1 . ."-. . .  
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admi-n72l=2~=LL~~--Po~e_cs-ol~t",e~st~tc-c~~i I n  .ihis t r a t i o n  -and en fo rcement  o f  t n i s a r t  i c l  e and in t h e  e f f e c t u a c i o k  
o f  t h e  p o l  i c y  o f  t h i s  S t a t e - t O  P E R 3 I T -  R F A S O N I B L E  .OEPLETIONOF . . 

a = -

. .  . . . . ..i - . - -

~ g n r a I a t J T ~ a r; Q ~ U N O U A T E R A N ~OES IG.N;AT~D ~ a o u n oW A T E R 'I N  A=UAN&ER 
THAT SPLANCES C G N S E R V A T  I3N.  ANa: ECJNO.Y!C OEVELOPn€NT: C F  THESE;.: :-' . C I :  

RES3UA:ES e a n ~ e r ~ t - t t ~ - d e ~ r ~ n a t e 3 - ~ r b o n d - r . s t e r ~ r e s o a ~ e ~ ~ ~ -and- TO, 
C a r - t k t  protect i .an-of  v e s t e d  r i g n t s .  ' the s t a t e :  e n g i n e e r  . i s empow- 

. 

ereC: 	 .- . . - , - - _ 
. .  
.. 

- s . .  . .  ;L-.-. 	 . .  -
' , 

- ( a )  Tr ,  r e q u i r e a l l  f l o w i n g  w s l l s  t o  be  equ ipped  w i t n :  

v a l v e s . s o  t h a t  t h e  . . . .  . 

. - .  . .:
f l - o w  o f - d a t e r  c a n  be,control led;  	 . .. .> . . < . -
. . - . . . .  . 

' 6 .  
- .  . * .  . 

To req;ire b o t h  f l o w i n g  and n o n f l o r i n ~  * e l l  s,to .be . so 
c o n s t r u c t e d  and  m a i n t a i n e d  a s  t o  p r e v e n t ,  t h e .  waste o f  ground . , . 

w a t e r s  t h r s u g h  - 1 e a k y - w e l l s ~  .cas ings.  p'ipes. fit t i n ~ s r , v a I v e s r  o r -  
pun;ps. e i t h e r  .above o r  be low,  t h e  l a n d  s ~ r f a c e  A%i l  TO P R E V E N T  THE 
PGLLtJTIJN OF GROUND H A T E X  R E S 3 d a C E S ;  

( b )  	 . . 

.,, . .  . . - . . .. 
a , .  

( C )  T o  qo upon all l ands .  b o r h  Pub] i c  a M  p r i v a t e . - f o r  t h 6  
p ~ r ? o s eo f  i n s p e c t i n g  we1 1 s .  pumjs r  cas ings ,  p i p e s ,  f i t t i . n g s .  a n d  
r n e a s t ~ r i n 9  d e v i c e s t  i n c l u d i n g  H e l l s  used o r  c l a i m e d  t o  be used f o r .  
dames t i c '  o r  s t o c k  pcrrposes; 

( 3 )  To o r d e r  t h e  c e s s a t i o n  o f  t h e  use o f  a wel.1 pend ing  
tna c a r r e c t i o n  o f  any d e f e c t  t h a t  t h e  s t a t e  eng inee r  h a s  o r d e r e d  
c o r r e c t e d ;  .. 

- '(€2) To c o m m e n c e - a c t i o n s < t a  e n j o i n . - t h e  i lPegaO open .L r tg -o r - .  
e x c a v a t i o n  o f  we1 l s . 0 r  u i t h a r a w a l  o r - u s e  -o f  -wa tz r  t h e r e f r o m ~  and  " .- -
t 3  apoear  and  -become a-.par.ty - . t o  any a c t i o n  or proceed i ng. ;p--i.ng.- 

-. 	 .- in a n y  C o u r t '  .ol-;ddmcni%tcative.~-dgdncy when 1 t a3pear.s LthXT$i-xh'e:2 '::= 
d e t e r m i n a t  io'n 'of:-%uc.h ‘att Lon-Adr.;fpioceeding .migh t  ~ : r e s u ~ t ~ ~ ~ ~ . ; d e p ' l . e - , -
t i o n  o f  t h e  ground. ~ a t e r  . r e s o u r c e s  'of.. t h e  s t a t e  - . c :on t ra ry  to-:.the; -:-
pub1 i c  .poli c y  exp ressed  i n  t h i s  - a r t i c . l e ::or. might . : in j -ure vested;:: ' - -. . . -. . .- .  

. 	:. .r i g h t s  	of o t h e r  a p p r o p r i a t o r s ;  .....2 -:: . : . , - .< .  . <  
.. - . . . . 	

. . 

( f I To IS S v E  OROER 5 tske-3aeR-detten-a3-nr8y+e-eqttife& t o  
e n f o r c e  camp1 i a n c e  w i t h  any W Z L L  P E R M I  TI RULE.  OR r t q t r k a t f a t r .  
c o n t r a 1  M E A S U R E  1SSUEOT PROt4UCGATE3.  09 I N S T I  T U T E O v - a t - e c e e rT . . . . . .  -

http:;p--i.ng.-


e 5 t d e + + % n e e - & y - t e e - g r  d u n e - w 3  t e r - e 3 m m r f  f r u n - d f - p r o r ~ r - r unae r 
the  pravisions o f  t n i s  a r t i c l e .  

(9) IN THE EVENT AN--O3OEX O F  --- --S T A T E-. E N G I N E E R  I S  N O TT H E-. -


CJHPLIEO W I T H .  T O  A P P L Y  T O  T H E  ~ A T E RJUOGE OF THE PARTIC"----
 -' 

D I V I S I O N  F O 2  AN I L J i J N C T I O N  E N J O I N I N G  T H E  P E R S 3 N  TO WH3H SUCH 

9 R 3 E R  WAS O I R E C T E O  F R O H  C O N T I N U I N G  T 9  V I O L A T E  SAME, THE: T E R M  

" I N J U N C T I O N "  I N C L U 3 E S  H A N 3 A T O R Y  R E L I E F ,  


( I )  I &  SUCH P R O C E E D I N G *  I F  T H E  COURT UPHOLDS THE OROER OF 
THE S T A T E  E N G I N E E R *  T H E  PERSON A G A I F i S T  WHOM SUCH ORCER W A S  I S S U E D  
S H A L L  P A Y  THE C 3 S T S  O F  T H F  P a n f i f 3 f N C .  I N C L I ~ ~ T N T -T U C  -c4 - s . - - - * . ~ e  

A R E A S O N P S L E  ATTORNEY F E E -

(If)ANY P E R S O N  WHCJ HAS A N  I N T E R E S T  1'4 THE SUBJECT H A T T E R  
3 F  SUCH P R O C E E 3 1 N G S  H A Y  I N T E R V E N E ?  I F  SUCH I ! v T E R V E N T I O N  I S  T I M E L Y  
A ~ Dd I L L  N O T  C A U S E  U N O U E  O E L A Y -

( 1 1 1 1  IN THE C A S E  OF A VIOLATION OF AN INJU%CTIGN ISSUEO 

u % O E R  T r l E  P X J v I S I 3 N S  O F  T H I S  S U 3 S E C T I O N .  T 9 E  2 A T E R  JuOGE SHALL  

TA'f A N 5  P U N l S H  T H E  O F F E N C E R  F O N O N T E f l P T  - O F  COURT. 


( I V )  S U C H  P R O C E E 3 I N G S  S H A L L  B E  I N  A O O I T I i 3 N  T O ?  AND NOT B E  

INL I E U  OF. ANY OTHER P E N A L T I E S  A X 0  R E H E O I E S I  P u C L I C  OR P R I V A T E .  

P R C V I a E 3  SY L A U - 


(n) T O  S U P E R V I S E  AND C O N T R 3 L  T H E  E X E R C I S E  AND A C Y I N I S T R A -
T I O N  O F  ALL R I G H T S  A C O U I R E C  T O  T H E  U S E  3 6  O E S I G N A T E 9  GROUhO 
~ A T E R ,  1~ T d E  E X E R C I S E  O F  T H I S  P O W E R  T H E  S T A T E  ENGINEER H A Y *  BY 
0 Z 3 E 2 .  P Q J H I a I T  0 2  L I M I T  k i I T H 3 R A l i A L  J F  ;JATER FQPH ANY H E L L  D U R I N G  
A N Y  P E ~ I O ~T H A T  HE OR SHE DETERMINES T H A T  SUCH WI.THDRAWAL OF 
H A T E R  F23.Y S A I D  & E L L  WOULD CAUSE U N R E A S O N A 9 L E  I N J U R Y  TO P R I O R  
V E S T E D  RIGHTS; E X C E P T  THAT N O T H I N S  I N  T H I S  A R T I C L E  S H A L L  B E  CON-
S T R U E 3  A S  E N T I T L I N G  ANY P R I O R  S E S I G N A T E D  GROYNO H A T E R  U S E 2  T O  T n E  
H A I ~ ~ T E N A N C E3~ THE H I S T C I R I C  WATER'  LEVEL  OR ANY OTHER L E V E L  ELO OH 
W ~ I C H  a n T E a  STILL C A N  BE E C O N O ~ I C A L L Y  E X T R A C T E D  WHEN THE T O T A L  
E C O N O 3 I C  P A T T ~ R N  O F  THE P A R T I C U L A R  OES I G N A T E O  GAOUND M A T E 2  B A S  I N  
I S  CONSICIERED, 

( i )  T O  E S T A B L I S H  A  R E A S O N A B L E  GROUND H A T E R  L E V E L  I N  AN 

A X E A  r i A V I V S  A  COMMON GROUND H A T E R  S U P P L Y *  C O N S I S T E N T  W I T H  G U I D E -  

L I N E S  E S T A ~ L I S H E ~3 Y  T H E  C O H H I S S I O N - 


. -
( j )  T o  I S S U E  P E R M I T S  FOR Ti-[ €  CO?(STRUCTION O F  NEw* R E P L A C E -

MENT. O a  S U P P L E H E N T A L  WELLS, AYY P E R H I T S  I S S U E 3  FOR R E P L A C E M E N T  
02 SUPPLEHENTXL W E L L S  SHALL S E T  F O R T H  T H E  C ~ N D I T I O N S  UNOER u ~ I C H  
A H E L L  MAY 3E M O D I F I E 3  BY A Ci(4NCE O F  THE U E L L  I T S E L F  OR T H E  
P d H P I Q G  E O U I P H E N f  THEREFORI BY T H E  D R I L L I N G  O F  A S U P P L E M E N T A L  
H E L L .  3 4  O T H E R X I S E T  I N  OR3ER 10 H A K E  I T  POSS I B L f  FOR T H E  O d N E R  O F  
A WELL  T O  O ~ T A I N  T H E  W A T E R  TCl W H I C H  S U C H  OWNER MAY B E  E N T I T L E O  d Y  
V I R T U E  O F  H I S  O R I S I N A L  U S E *  

( k )  T.3 ORDER T H E  T O T A L  OR P A R T I A L  O I S C O N T I N U A N C E  O F  ANY 
D IVE~SION T J  THE E X T E N T  THE WATER S E I N G  3 I v E R T E D  I S  NOT N E C E S S A R Y  
F ~ RA P P L I C A T I ~ N  T 3  A 9 E N E F I C I 4 L  U S E :  

1 T O  P R E S C R I B E  M E A S U R I N G  AND R E C 0 9 0 I N G  METHCOS FOR T H E  
~ E A S U R E Y E N T 9 F  W A T E R  L E V E L S  I N  A N 3  THE A H O J N ~  OF M A T E R  w I T ~ + O R A W N  

H E L L S  440 T O  R E Q U I R E  REPORTS T O  8 E  MADE. AT THE E N 0  O F  E A C H  -
~t-b~r_G- -.FROM .**A-. x~<-&,-PtlMP f Y G > S E I S ~ N ~ ; ~ J U I I N G ~ ~ E ~ ~ { ~ A ~ ~ ; > ~ ~ W , N F ~ - ~ ~ & T & ~ ~ ~ - & I ~ N~-.~.A$~+I:++~<LvA~ 



dE LL. THE DA TE A N 3  WA TE S L E V €  L AT THE BEG1 N N I  N C  O F  THE PUMP I N C  
SEAS OX^ T H E  D A T E  AKO WATER L E V E L  AT T H E  EN0 O F  THE P U M P I N G  S E A -
SO*(. A N 3  S H O H I N S  ANY P E R I O D  O F  MORE T H A N  T H I R T Y  D A Y S *  C E S S A T I O N  
OF P U H P I N S ,  O U R I N G  S U C H  P U M P I N G  S E A S ~ N ,  

-. 

( m )  U P ~ NA P P L I C A T I O N .  T H E R E F O R  BY ANY P E R M I T  HOLDER,  T O  
A U T H ~ ~ I L Ea C 3 A N G E  I N  A C R E A G E  S E R V E 3 9  P L A C E  OR T Y P E  O F  U S E  O F  A N 0  
B Y  ANY ~ A T E RR I G H T r  OR O F  ANY H E L L  L O C A T  I O N  GAANTEO uNOER THE 
A u T H O ? I T Y  OF THE COHYISS 10%. BUT ONLY UPON SUCH T E a H s  ANO CONOI-
T f O N S  AS H I L L  N J T  C A U S E  H A T E R I A L  I N J U R Y  TO T H E  V E S T E O  R I G H T S  O F  
OTHER U A T E R  U S E R S - THE S T A T E  E N G I N E E R  H A Y  R E O U l R E  T H E  A P P L I C A N T  
13 R E I Y 6 U R S E  THE S T A T E  E N G I N E E R  FOR T H E  REASONABLE COSTS O F  
A 3 ? I N I S T E t ? I ~ ' J G  S U C H  TERMS A N 0  C C % O I T I C I N S - SUCH CHANGE MAY 9 E  M A D E  
O h L Y  AFT€: P U 3 L J C A T I O N  OF SUCH A P P L I C A T I O N  AS PROV I D E O  I k  S E C T  I C N  
37 -90 -112 -

( 2 )  NO S U P P L E M E N T A L  J E L L S  32 A L T E R N A T E  P 3 1 N T  O F  D I V E R S I O N  
HELLS S H A L L  Sf A L L a w E O  I N  ANY N O N T R I S U T A R Y  A S u I F E 2  OR OESI .GNATEO 
GaCS%O H A T E 2  3 A S I N  I N  X H I C H  T H S  P 2 O P O S E D  & E L L  OR W E L L S  C O P ~ I R E O  
H J U L D  3 E P L E T E  THE A 3 L j I f E R  I N  EXCESS 3 F  T H E  R A T E  OF  ~ E P L E T I O NP R E -
S C R I B E D  B Y  THZ G R S U N 3  WATER C O H M I S S I O N  OR BY T H E  GROuNO w A T E 3  
M A N A G E M E N T  O I S T R I C T  Z U C E S  A N 0  ~ E C J L A T1 3 N S  



37-90-111. powers of the ground w a t e r  commission - limit-

a t i o n s .  (1) i n  the administrat ion and enforcement of t h i s  

a r t i c l e  and i n  t h e  e f f e c t u a t i o n  of the  pol icy  of t h i s  s t a t e  

t o  -serve-i+s-d~igaaC4-gr~ad-uaCer-ree~reee p ERMI T 

REASONABLE D R L E T I O N  OF NONTRIBUTARY GROUND mTER AND DESIG-

NATED GROUND WATER I N  A MANNER THAT BALANCES CONSERVATION 

AND ECONOMIC DEVELOPMENT OF THESE RESOURCES and TO &--eke 

protect*--& vested r i g h t s ,  a f l d - ~ e m - Q e - C k e - ~ C e f f C - + k a +  

eiati&ar-a&*4Cy-ie-vesC4-ifl- e~r~d-wsCe-r-waaayene~C 

& s C r i e C % - p t l r s a a n C - C e s e e - t i ~ - 37-98-&38f247 the ground water 

commission i s  emparered: .+ 



(a ) TO ACOP T AND REGULATIONS , WHI CH MAY ~ p p  RULES LY 

STATEWIDE OR T O  A S P E C I F I C  NONTRIBUTARY AQUIFER OR D E S I G  

W T E D  GROUND WATER B A S I N ,  TO CARRY OUT I T S  P O L I C Y  R E S P O N S I -  

B I L I T I E S  WITH RESPECT T O  THE CONSERVATION, DEVELOPMENT, AND 

USE OF THE NONTRIBUTARY GROUND WATER AND DESIGNATED GROUND 

WATER RESOURCES O F  T H E  STATE.  SUCH RULES MAY INCLUDE, BUT 

ARE NOT L I M I T E D  T O ,  THE ESTABLISHMENT OF THE FOLLOWING: 

( I )  THE MINIMUM USEFUL L I F E  O F  AN AQUIFER OR 

A Q U I F E R S  ; 

( 1 1 )  THE MAXIMUM RATE AT WHICH NONTRIBUTARY GROUND 

WATER AND DESIGNATED -GROUND -WATER MINING W I L L  B E  PERMITTED; * 
(111)  THE MAINTENANCE OF REASONABLE WATER PUMPING 

LEVELS; BUT T E E  ESTABLISHMENT O F  A REASONABLE PUMPING LEVEL 

SHALL NOT INCLUDE: AN H I S T O R I C  PUMPING L E V E L  OR BE DEEMED T O  

GUARANTEE A P RESSURE LEVEL OR WATER LEVEL I N  THE AQUIFER; 

( I V )  THE PROTECTION OF E X I S T I N G  R I G H T S  FROM 

UNREASONABLE IMPAIRMENT; 

(v) P R I O R I T I E S  AMONG T Y P E S  OF USES FOR WHICH 

N O W RIBUTARY GROUND 'WATER AND DESIGNATED GROUND 'WATER WITH-

DRAWLIS WILL B E  PERMITTED,  WHICH MAY INLCUDE THE RESERVATION 

O F  A PORTION O F  AN AQUIFER OR A Q U I F E R S  F O R  FUTURE USES; I N  

ESTABLISHING SUCH P R I O R I T I E S ,  THE COMMISSION SHALL G I V E  

PREFERENCE T O  THEl USE OF NONTRIBUTARY GROUND WATER AS A 

SOURCE OF WATER T O  SUPPLEMENT COMESTIC AND W N I C I P A L  WATER 

S U P P L I E S  DUXING DROUGHT AND LOW-FLOW CONDITIONS,  BOTH AT 

PEIESEm AND I N  THE FUTURE, AND AS A SOURCE OF REPLACEMENT 

WATER TO MAINTAIN E X I S T I N G  LEVELS OF USE O F  TRIBUTARY GROUND 



WATER WHICH DEVELOPED PRIOR TO THE INTEGRATION OF THE APPRO-

P R m T I O N ,  USE, AND ADMINISTRATION O F  TRIBUTARY GROUND WAER 

WITH SURFACE WATER; 

( v I )  C R I T E R I A  AND PROCEDURES FOR AVERAGING DEPLE-

T I O N S ,  FOR A R T I F I C I A L  RECHARGE OF THE AQUIFER, AND FOR 

A C a 3 W D A T I N G  OVERDRAFTS WHERE NONTRIBUTARY GROUND WATZR AND 

DESIGNATED -GROUND 'WATER RESOURCES MAY BE USEFUL TO SUPPLE-

MEm SURFACE S U P P L I E S  I N  LOW RUNOFF YEARS; 

( V I I )  C R I T E R I A  FOR OPTIMIZING THE BENEFIC% USE CrF 

NCNTRIBLTTARY GROUND WATER AND DESIGNATED GROUND WATER 

.*
RESOURCES, INCLUDING THE E F F I C I E N T  USE O F  THE WATER, THE 

PREVENTION OF WASTE, THE REUSE OF THE WATER, AND THE USE OF 

AVAILABLE ALTERNATE SOURCES O F  SUPPLY. 

(VIII) FOR ANY CLASS OF PERMITS,  A LIMITATION ON THE 

P E R I O D  O F  THE PERMIT,  T O  INCLUDE THE ISSUANCE OF TEMPORARY 

PERMITS FOR NONTRIBUTARY A W I F E R S  FOR WHICH S P E C I F I C  RULES 

HAV_E;NOT BEEN PROMULGATED; 



(b) BEFORE ADOPTING RULES AND REGULATIONS PURSUANT 

T O  PARAGRAPH (1) (a) ABOVE, THE GROUND WATER COMMISSION SHALL 

a 3 N F E R  AND CONSULT W I T H  THE BOARD O F  DIRECTORS OF ANY GROUND 

WATER MANAGEMENT D I S T R I C T  THAT W U L D  BE A F F E C T E D  BY THE 

RULES AND REGULATIONS AND SHALL C O N S I D E R  ANY COMPREHENSIVE 

PLAN F O R  THE USE O F  A N  A Q U I F E R ,  OR DEPENDENT UPON S U G I  USE, 

DEVELCPED BY A LOCAL GROUND WATER MANAGEMENT D I S T R I C T  OR 

OTHER LOCAL GOVERNMENTAL ENT I T Y  . 
( 2 )  E X I S T I N G  RULES AND REGULATIONS AND P O L I C Y  GUIDE-  

L I N E S  O F  T H E  GROUND WATER COMMISSION AS O F  THE E F F E C T I V E  

DATE OF T H I S  STATUTE SHALL E M A I N  I N  E F F E C T  UNTIL REPEALED, 

M I D I F I E D , '  AMENDED,' O R  SUPERSEDED B Y  T H E  Cr)MMISSION; BVT NO 

RULES AND XEGULATIONS OR P O L I C Y  G U I D E L I N E S  I N  E F F E C T  A S  OF 

T H E  E F F E m  In DATE O F  T H I S  STATUTE A F F E C T I N G  A MANAGEMENT 

D I S T R I C T  CREATED UNDER T H I S  ACT SHALL B E  REPEALED, M O D I F I E D ,  

AMENDED,' OR SUPERCE;DED WITHOUT THE CONSENT O F  SUCH 

MANAGEMENT DI ST R I  CT . 
f4-l ( 3 )  I n  any a r e a  w i th in  a des igna ted  ground water 

bas in  which h& not 'been inc luded  wi th in  t h e  b u n d a r i e s  of a 

ground water management d i s t r i c t ,  t h e  commission -has the 

a u t h o r i t y  t o  e x e r c i s e  any power given by this a r t i c l e  t o  the  

'masd of d i r e c t o r s  of a p o u n d  water management d i s t r i c t ,  

but before  i n s t i t u t i n g  a o n t r o l  measures ~ u r s u a i t  t o  s ec t ion  

37-90-130, the  cornmi s s i o n  s h a l l  follow t h e  procedures s e t  

out i n  s e c t i o n  37-90-131. 



37-90-112 N o t i c e  - publication. [ T o  r e m a i n  the s a m e . ]  

37-90-113 H e a r i n g s .  (1) H e a r i n g s  on all m a t t e r s  to  'be 

heard by the STATE ENGINEER eewaissiea-ska44 MAY be i x l d  I N  

DEMIER AT THE OE'F'ICE O F  THE STATE ENGINEER OR I N  THE 

D I V I S  ION WITHIN uiCkiis-Cke-W~da*i~-&-eke-des4g~aCed 

~8tlfld-uaCer-bsia-aad-wiekia-eke-g~~ad-waCe-aaaag~~e 

& s C r i e C 7  -ii-e~e-exisCs7-4a w h i  ch the  WELL uaCer-riqkca 

B4reekA.y i n v o l v e d  are IS  s t i t u a t e d .  T h e  hearings ska44-be 

~ d . c 1 e C e B  b e f o r e  the eemaissiea STATE ENGINEER SHALL BE 

CONDUCTED ON THE RECORD, EXCEPT THAT HEARINGS ON THE 

GRANTING OR DENIAL OF A  WELL PERMIT MAY BE CONDUCTED 

INFORMALLY, AND SHALL BE CONDUCTED under reasonable rules 

and r e g u l a t i o n s  o f  procedure prescribed b--i C  HIM.  A 4 4  

tti9de-r-eaCk-at-Cke-ked~iaqT A l l  par t i  es t o  the hear ing sltall 

be e n t i t l e d  to  be heard ei ther i n  person or by a t to rney .  

( 2 )  In  any hearings required t o  'oe conducted by the 

eewtkisaiea STATE ENGINEER, i C  HE may, i n  iCa H I S  d iscre t ion,  

h a v e  s u c h  hearings c o n d u c t e d  b e f o r e  s u c h  agent  as i - k  HE may 

des ignate ,  ei ther alone or i n  con junc t ion  w i t h  the appa r -

ance o f  the e e r a m i s u i e a  STATE ENGINEER i f  t he  agent i s  

t e c h n i c a l l y  q u a l i f i e d  t o  c o n d u c t  or assist i n  s u c h  hearings. 



37-90-114, O t h e r  adminis t ra t ive  hearings.  [ ~ e p e a l.] 
37-90-115. Appeals fr a  a c t i o n  of s t a t e  engineer --*he 

f f ~ ~ ~ d - u a c e r - e e m a i s s 4 ~t i m e  f o r  t ak ing  - not ice  - costa 

- evidence - trial. (1) Any person d i s s a t i s f i e d  with any 

decis ion ,  a c t ,  o r  FAILURE OR r e fusa l  t o  a c t  of t h e  s t a t e  

engi neer er-eke-eerttiaissie~ under thi s art i c l  e may t ake an 

appeal t o  the WATER JUDGE OF THE WATER D I V I S I O N  d4eCrieC 

eewC-&-ehe-eeu+~Cy wherein the water r i g h t s  or wel ls  

involvsd a r e  s i t u a t e d .  F I L I N G  O F  AN APPLICATION I N  

ACCORDANCE WITH T m  PROCEDURES OF SECT ION 3 7-92- 302 SHALL 

CONSTITUTE APPEAL O F  A DENIAL O F  A WELL PERMIT.  

( 2 )  Notices of such a p p a l  s h a l l  be served by the 

appellant u p n  the s t a t e  engineer w-Cke-eem&ssieR and a l l  

p a r t i e s  i n t e r e s t e d  within t h i r t y  days a f t e r  not ice  of such 

decision, a c t ,  o r  FAILURE OR re fusa l  t o  a c t ,  and unless such 

appeal is taken within s a i d  time, the  a c t i o n  of t h e  s t a t e  

eilgi neer H-Cke-eem&ssiea s h a l l  be f inal and concl us i ve , 

E X C S T  THAT THE FILING O F  A N  APPLICATION TO DETERMINE RIGHTS 

TO NCNTRIBUTARY GROUND W4TER I N  ACCORDANCE WITH THE PROCE-

DORES O F  SECI ' ION 37-92-302 SHALL CONSTITUTE NOTICE O F  SUQi 

APPEAL FOR THE PURPOSES OF T H I S  SUBSECTION. 

( 3 )  Notice of such appeal ,  proof of se rv ice ,  and 

d o c k t i n g  of tk appeal i n  the WATER D I V I S I O N  OF THE 

d iu t r im court  s h a l l  be accomplished i n  t h e  same manner as 

any other c i v i l  s u i t  o r i g i n a l l y  commenced i n  the d i s t r i c t  

murts of this s t a t e .  Costs s h a l l  be taxed t o  the appellant 

as  i n  any other civil suit.  



( 4) EXCEPT FOR REVIEW O F  RULES AND REGULATIONS, NHICH 

SHALL BE SUBJECT TO REVIEW UNDER THE STATE ADMINISTRATIVE 

PROCEDURE ACT BY THE WATER JUDGE OF THE WATER D I V I S I O N  

PHEREIN THE AaUIFER IS LOCATED, proceedings u p n  appeal 

s h a l l  'ede nova; except  t h a t  evidence taken i n  a hearing 

bfo r e  ths eem4eaien STATE ENGINEER may 'ke m n s i d e r s d  a s  

o r i g i n a l  ev idence ,  s u b j e c t  t o  l e g a l  o b j a c t i o n ,  t h e  same as  

i f  s a id  evidence were o r i g i n a l l y  o f f e r e d  i n  such diaCrict  

W C WATER DIVISION OF THE DISTRICT CDURT. 

( 5) It i s the duty  of the e e m i & s s i ~ - a ~ ds t a t e  

engineer u p n  being se rved  with  n o t i c e  of appea l ,  as po-

vided i n  t h i s  s e c t i o n ,  t o  f o r t h w i t h  t r a n s m i t  t o  t he  WATER 

D I V I S I O N  OF tile district cour t  t o  which the appeal is taken 

the ptpers, m a p ,  p l a t s ,  f i e l d  n o t e s ,  o r d e r s ,  d e c i s i o n s ,  and 

o ther  a v a i l a b l e  d a t a  a f f e c t i n g  t h e  mat te r  i n  controversy or 

c e r t i f i e d  copies t h s r e o f ,  which c e r t i f i e d  copies shall be 

admi t ted  i n  evidence as of equal vaLid i ty  with the  

o r i g i n a l s .  

(6) IF APPEAL IS NOT TAICEN FROM ANY DECISION OF 

THE STATE ENGINEER, THAT DECISION SHALL BE F I N A L  T C  THE SAME 

EXTENT A S  W U L D  BE THE CASE IF I T  WERE A DECISION OF THE 

WATER COURT. 



37-90-116, Fees .  i R e p e a l . 1  

37-90-117, Water conservation board - d u t i e s .  l T o  remain 

t h e  same.] 

37-90-11 8, G r e t i m d - w a k e  LOCAL managerent OF DESIGNATED 

BASIMS AND AQUIFERS.  

(1) With in  areas determined a s  d s s i g n a t e d  ground 

water b a s i m  by a c t i o n  of t h e  commission i n  accordance  with 

s e c t i o n  37-90-106, ground water  managsment d i s t r i c t s  may 'oe 

formed i n  t h e  manner, and hav ing  t h e  power, provided i n  

sec t ions  73-90-118 t o  37-90-1 35, &C-a*$4~414e+-aka44--be 

e r ~ ~ i e e d - gee-k+n4ese-a44-g*euad-waeer- aqtl.iiese-wiJzk-eke-

ftrapkie-~ada*i~-ef-~ke-dis4i~iee-kave-~eff-dee*g~aeed-ae-
a 

+~C-&-+ke-d4aCr4eC-~-~ke-e~misai~
. 
( 2 )  W I T H I N  AREAS DETERMINED AS DESIGNATED GROUND 

WATER AQUIFERS BY THE STATE ENGINEER OUTSIDE OF DESIGNATED 

GROUND WATER B A S I N S ,  GROUND WATER MANAGEMENT DISTRICTS MAY 

BE FORMED I N  THE MANNER, AND HAVING THE POWER, PROVIDED I N  

S E C T I O N S  73-90-118 T O  37-90-135, OR LOCAL MANAGEMENT AUI'H-

ORITY MAY B E  GIVEN,  BY ACTION OF THE COMMISSION, TO CONSER-

VANCY D I S T R I C T S  OR OTHER LOCAL GOVERNMENT E N T I T I E S  WITH 

POWERS COMPARABLE TO THOSE GRANTED H E R E I N  T O  GROUND WATER 

MANAGEMENT D I S T R I C T S  AND S U B J E C T ,  BY LAW OR AGREEMENTI TO 

THE SUPERVISORY AUTHORITY O F  THE COMMISSION AS PROVIDED I N  

T H I S  ACT. 



( 3 )  NO DISTRICT SHALL BE ORGANIZED AND NO LOCAL 

MANAGEMENT AUTHORITY SHALL BE GRANTED T O  A LOCAL AGENCY 

UNLESS ALL GROUND WATER AQUIFERS SUBJECT TO ADMINISTRATION 

BY SUCH DISTRICT OR LOCAL AUTHORITY L I E  WITHIN THE GEO-

GRAPHIC BOUNDARIES OF SUCH DISTRICT OR AUTHORITY AND NO TWO 

MANAGEMENT E N T I T I E S  SHALL EXERCISE AUTHORITY WITHIN THE SAME 

GEOGRAPHIC AREA. 

37-90-119 to  135 .  provisions r e l a t e d  to managerent 

districts. [TO remain the same.] 

37-90-137. Permits  t o  construct  w e l l s  o u t s i d e  d e i  sgnated 

a r e a s  - fees - permit  no ground w a t e r  r i g h t  - evidence -
t i m e  l i m i t a t i o n .  [TO remain the same, except as follows:] 

(1) From and a f t e r  May 1 7 ,  1965, no new wells sha l l  

be constructed, ea+%ide-Cke-M~da~ies-&-a-d~ijaa-t& 

~~ad-ua~er-.ba0ii17nor the supply of water f ram exi sti ng 

we l1s ~~side-+ke-~ada~iee-&-a-d~igila~d-q~~a~-irlaCer 

*+&a increased or  extended, unless ths  user makes an appli-

ca t ion  i n  wr i t ing  t o  t h e  s t a t e  engineer f o r  a "permit t o  

construct a  wel l" ,  i n  a form t o  be ?rescr ibed by the state! 

engi neer . Tile appl ican t  sha11 spe c i  f y the  pa.~Ciea&ar-desig-

tMc4 aquifer from which the water i s  t o  be d iver ted ,  the  

beneficial  use t o  which i t  i s  proposed t o  apply such water, 

t'ne loca t ion  of the proposed we l l ,  the name of the owner of 

the land on which such well w i l l  be loca ted ,  the average 

annual amount of water applied for  i n  acre-feet per year ,  



the proposed maximum pumping r a t e  i n  gallons per minute, 

and, if the proposed use i s  i r r i g a t i o n ,  a  descr ipt ion of the 

land t o  be i r r i g a t e d  and tlx name of the owner t h s r e o f ,  

together  with such other reasonable information as t h e  s t a t e  

engineer may designate  on tk form prescr ibed.  

( 2 )  EXCEPT FOR APPLICATIONS SUBJECT T O  THE PROVISIONS 

O F  SECTION 37-90-107, B u p n  rece ip t  of an appl ica t ion  f o r  a 

re2lacanent well or a  new, increased ,  or addi t ional  supply 

of ground water, &reta-afi-a*ea-w4sifle-+ke--~daria-&-a 

M ~ a c 4 - q ~ ~ f i d - w a C e r - h e i n 7accompani ed by a f il ing f ee 

of twznty-five s h a l l  make d o l l a r s ,  t h e  s t a t e  e ~ ~ g i n e e r  a 

detzrmination as t o  whethsr or not the exe rc i se  of the 

requested permit w i l l  m a t e r i a l l y  i n j u r e  the vested water 

r ights  of ot'ners. I f  the s t a t e  engineer f inds  tha t  t h e r e  i s  

unappropriated water a v a i l a b l e  f o r  withdrawal by the pro- 

p s e d  well and t h a t  the vested water r i g h t s  of others w i l l  

not be m a t e r i a l l y  i n j  w e d ,  and can be s u k t a n t i a t e d  by 

hydrological and geological f a c t s ,  i ~ e  s h a l l  issue a permit 

t o  construct  a w e l l ,  but not otherwise; except t h a t  no 

p r m i t  s h a l l  be issued unless the l o c a t i o n  of the proposed 

well  w i l l  be a t  a d i s t ance  of more than  s i x  hundred f ee t  

£ran an ex i s t ing  we l l ,  but i f  thz s t a t e  engineer,  a f t e r  a  

hearing,  f inds  that circumstances i n  a p a r t i c u l a r  instance 

s o  warrant, he may i s sue  a ~ r m it without regard t o  the 

above l i m i t a t i o n .  The permit s h a l l  s e t  f o r t h  such condi- 

t ions for  d r i l l i n g ,  cas ing ,  and e q ~ i p p i n g  wells  and othzr 

d ivers ion  f a c i l i t i e s  as are reasonably necessacy to  prevent 



waste, p l l u t i o n ,  o r  material  in ju ry  t o  e x i s t i n g  r i g h t s .  

The s t a t e  engineer s h a l l  endorse upon the  agpl ica t ion  t l ~ !  

date of its r e c e i p t ,  f i l e  and preserve such app l i ca t ion ,  and 

make record of such rece ip t  and t h e  issuance of the permit 

i n  his off ice  SO indexed as  t o  be useful i n  determining the 

extent  of t h e  uses made f r m  various ground water sources.  

* * * 

( 4 )  In  the issuance of a  permit t o  construct a  well 

WHICA WULD WITHDRAW NONTRIBUTARY GROUND WATER OUTSIDE A 

D~SIGNATED GROUND WATER BASIN OR AQUIFER, NOT MEETING THE 

EXEMPTION SET FORTH IN SECT ION -ia-Ckwe-a+*3era-whiek-de 

W-ineee-&ke-d&i~iCi819s-&-seeCl~- 33-98-&83 f Gj-e-aeeCie~ 

37-42-483444-l ~-a~d-d8-a&-m&-Cke-ex~~i~s-e&-4~+h-ia 

%eehi~-33-98-8&85-a.~d37-92-602, t hs provi si ons of s u b  

sec t ions  (1)and ( 2 )  of t h i s  s e c t i o n  s h a l l  apply; except 

t h a t ,  i n  considering whether the permit s h a l l  be i ssued ,  

on ly  t h a t  quant i ty  of water underlying t h e  land owned by the 

applicant or UNDER LAND OWNED BY ANOI!HER WE30 HAS CONSENTED 

I N  WRIT W G  TO APPLICANT 'S APPRCP RIATION, b y - C k e - w * e r e - &  

Cke-area7-~-4k&r-ee~s-+7-Ce-+serud-i~ SHALL BE con-

sidered &*be unappropriated; the minimum use£u l  l i f e  of the 

aqu i fe r  i s  one hundred years,  assuming t h a t  t h e r e  i s  nu 

subs tant ia l  a r t i f i c i a l .  rechargz within s a i d  period; and no 

mater ial  i n j u r y  t o  vested water r i g h t s  would r e s u l t  f r c m  the  

issuance of sa id  permit. The s t a t e  engineer may adopt ru les  



and regulat ions t o  a s s i s t  i n ,  but not as a p re requ i s i t e  t o ,  

the grant ing or denial. of permits t o  construct wells and for 

ths administration of t h i s  underground water.  

37-90-138 - 141. Miscellaneous provisions r e l a t i n g  t o  

well  l o g s ,  recording e x i s t i n g  benef ic ia l  uses,  and manage- 

ment d i s t r i c t s .  [TO ranain the same.] 



APPENDIX D 


DRAFT MEMORANDUM 


T O : Groundwater Legislation Committee 

FROM : Work Group # 2  (RevisedGroundwater Management Act Proposal) 

DATE : July 24, 1984 

SUBJECT: Objectives, scope and justification of 
proposed changes in ground water legislation 

For the purpose of briefing the General Committee on 

the rationale of Work Group # 2  for the changes it proposes in 

the ground water laws of Colorado, Work Group #2 submits the 

following report: 

Backqround Data 


Colorado ground water law has developed in a piece- 


meal fashion. Prior to 1957, wells were not subject to state 


regulation. In that year, well registration was required 


under a statute that negated the creation by such registration 


of any water right. Although well sources of supply were 


presumed to be tributary to surface or underground streams, 


there was no procedure for permitting wells, determining their 


tributary or nontributary character in fact or administering 


their diversions on a priority basis. 


In 1965 alluvial wells were placed under state 

engineer administration, and by separate legislation provision 

was made for creation of designated basins for loosely defined 

ground water sources of supply and  for regulating diversion 



and use of designated ground waters under policies established 


by the Ground Water Commission and implemented by local ground 


water management districts. In this legislation no attention 


was given to the establishment of an administrative structure 


that could (i) build a data base to identify and conserve 


depletable nontributary sources not placed within a designated 


basin; (ii) determine relationships of various sources of 


supply between themselves and between ground water sources and 


stream discharges; (iii) protect vested rights from junior 


depletions without continued monitoring, participation and 


enforcement by individual water users; and (iv) determine 


rights in water on a uniform, nonduplicitous and cost- 


justifiable basis. Ground water sources outside of stream 


alluvium areas or designated basins were essentially 


unregulated; they were permitted on administrative findings 


that there was unappropriated water and no injury to vested 


rights; they were sometimes adjudicated in stream adjudica- 


tions but, according to Whitten v. Coit, 153 Colo. 157 (1963), 


without proper jurisdiction under law; they were rarely 


subject to administration or regulation within either a 


tributary or nontributary basin structure. 


After intensive study of stream-ground water 


relationships between 1967 and 1969 as a result of People v. 


Fellhauer, the Water Right Determination and Administration 


Act was enacted in 1969. It provided a comprehensive regimen 


for adjudication and administration of streams and tributary 




ground water rights; it wholly ignored the adjudication and 


administration of nontributary rights. It left those rights 


to the permitting process of Section 137 of the Ground Water 


Management Act, if outside designated ground water basins, or 


to the procedures prescribed in that Act if diversions are 


made within the basin. No attention was given to the 


depletable character of nontributary resources or to any 


system for administering priorities or protecting expectations 


in such sources of supply. 


Then came S213, an amendment to Section 137, as a 


stopgap measure, to give the landowner control over 


nontributary ground waters in and under his land and a right 


to permit wells and withdraw water from such wells at an 


arbitrary 100-year depletion rate. Although landowners, 


particularly in the Denver Basin, gained comfort from the 


allocation procedure, that comfort necessarily rested on (i) a 


continuing ability to establish that the source of supply was 


nontributary under judicial nontributary standards; and 


(ii) an ability to adjudicate a right in such water notwith- 


standing conditions imposed in well permits and the absence of 


any clear jurisdiction in any court to make such determina- 


tion. 


In this hodgepodge setting, the Colorado Supreme 


Court made a determination in the Huston case that the Water 


Court did not have jurisdiction to make a determination that 


the appropriator or claimant of a non-tributary source of 




supply had a water right; or that such claimant had any rights 


resting on land ownership other than those expressly conferred 


on him by the General Assembly. Following the decision, the 


legislature attempted to fill a jurisdictional crack by joint 


resolution; and the Governor approved the legislative act on 


the condition that a thorough study of ground water 


legislation be initiated and that appropriate legislation be 


submitted to the General Assembly as soon as practicable. 


Work Group # 2  responded to its perception of the 

Governor's mandate. It identified some thirteen problems in 

ground water administration under existing law. It endeavored 

to address each of the identified problems. It did this in a 

way, so far as practicable, (i) that would achieve simplicity 

and uniformity in well administration; (ii) that would 

minimize duplicity and unnecessary cost to water users in 

acquiring and protecting their rights; and (iii) that would 

permit conservation and optimum utilization of depletable 

sources of supply. 

The problems Identified 


Subgroup # 2  identified the following problems in 

current ground water legislation and administrative practice: 

1. The criteria prescribed by 5 137(4) (5213) 

for utilization of ground waters outside of desiq- 

nated basins, namely land ownership and a 100-year 

depletion life, are arbitrary, nonresponsive to 

optimum aquifer development, infiexible where flexi- 

bility may be needed for optimum water use and 

possibly unreliable where aquifers may have signifi- 

cant tributary characteristics. Reservoir charac- 




teristics differ from aquifer to aquifer to an extent 

that a strong public interest exists in fitting use 

patterns to individual aquifer characteristics 

wherever practicable; making the water available to 

the user without an unearned bonus to the landowner; 

and permitting withdrawals measured by beneficial use 

or continued need rather than on property boundary 

characteristics. Although alternatives to land 

ownership might be preferable in fact for the users 

in the Denver Basin, the proprietary criteria may 

there be so firmly entrenched that change may not be 

feasible at this time. 


2. No basis exists under present law, outside 
of a designated basin, for exercising conservation 
authority with respect to depletable sources of 
supply; for permitting and facilitating aquifer 
recharge where feasible and for varying rates of 
withdrawal as variations occur in the hydrologic 
weather cycles. A depletable resource is believed to 
be best managed where such variations are possible. 

3. No basis exists under present law, outside 

of a designated basin, for establishing local manage- 

ment districts to make value judgments on the best 

utilization and conservation of the resource. 


4. Well permits are limited to one year and 

are nonextendable, a condition that encourages 

drilling and development of nonrenewable resources 

before the need for such resource exists in fact; a 

different level of diligence may be desirable for 

nonrenewable resources than for stream and alluvium 

appropriations. 


5. Adjudication and preservation of ground 

water rights involves duplicitous and unnecessarily 

expensive procedures. The ground water user must now 

establish entitlement (i) on application to state 

engineer for well permit; (ii) on completion of well 

in accordance with permit; (iii) of determination 

that source of supply is nontributary or partially 

tributary to stream; (iv) on determination of right 

before water referee; and (v) on redetermination of 

right, if contested, before a water judge. A single 

determination of right, with appropriate notice and 

hearing, and opportunity for appeal, should suffice. 


6. Procedures for securing and perfecting well 

permits differ (i) if the source is a designated 

basin; (ii) if the source is ncntributary water 




outside of a designated basin; and (iii) if the 

source is tributary or partially tributary water. 

Application processes could and should be uniform in 

all cases. 


7. Existing law places responsibility on 

permittee or applicant to develop hydrologic and 

engineering data on character of source, augmentation 

requirements and adjudication of right. Data base 

can best be developed by state engineer for at least 

threshold use in all proceedings. 


8. Notice and opportunity for hearing is not 
given with respect to well permit applications, 
particularly with respect to determinations made 
under Section 1 3 7 ( 4 ) .  If grievances exist with 
respect to any well development, they should be heard 
and determined before wells are drilled and court 
adjudication is initiated. 

9. Appellate procedures for challenges to 

determinations by the state engineer are placed in 

the District Court for the judicial district in which 

the diversion is made rather than the water court, 

This anomaly is aggravated by the decision of the 

Supreme Court in the Huston case where the determina- 

tions of the State Engineer and the Water Court 

relate to the same aquifer characteristic issues. 

The state engineer's decision authority needs to be 

broadened to the extent of his professional and 

managerial expertise with review in the water court. 


10. Monitoring of ground water diversions is 

almost nonexistent because of a lack of appropria- 

tions for such purpose. Patterns exist in other 

jurisdictions and in other regulatory areas for the 

beneficiary to bear a reasonable share of the 

administrative cost. At the very least, the 

applicant for a well permit should bear the cost of 

collecting the data necessary to act on the 

application. 


11. The character of the ground water right 

both inside and outside designated ground water 

basins is largely undefined and may be subject to 

unpredictable changes as water draw-down in the 

aquifer occurs. 


12. Where land ownership requirement for water 

use exists, the land owner gets unprecedented and 

unearned bonus for water development. The owner of 




land, as in oil and gas setting, may control access 

to be sure; but he cannot claim economic benefit from 

lawful removal of resources from under his land. The 

rule of capture should apply to water as to oil and 

gas to the extent to which the user can put the 

resource to a beneficial use. 


13. Nineteen years experience under the Ground 

Water Management Act of 1965 has disclosed a number 

of problems that should be addressed and corrected, 

including without limitation the following: 


a. The definition of "designated ground 

water" in S 37-90-103(6) is vague and ambiguous. 


b. Designated ground water basin 

boundaries are not necessarily set on the basis 

of hydrologic and geologic information but, in 

some cases, have been adjusted by the Ground 

Water Commission based upon political concerns. 


c. The procedures for establishing a 

priority list of existing rights is extremely 

time-consuming and serve no substantial purpose 

unless priority administration is to be 

implemented. 


d. Administration of wells withdrawing 

nontributary ground water on the basis of 

priority is not practical. 


e. The process of issuing final permits 

must await the results of the priority list 

procedure and, to date, the Commission has only 

issued a small percentage of final permits. 


f. The Commission is predominately rural 

and agricultural in outlook, having little 

experience with municipal, industrial and 

commercial uses. 


g. The Commission has no enforcement 

staff and has delegated all of its delegable 

authority to the state engineer. 


h. Designations of basins as contrasted 

to designations of common aquifer sources of 

supply serves no particular purpose. Consider-

able opposition has arisen to designation of the 

remaining portions of the Denver Basin under the 

Management Act, as evidenced by House Bill No. 




1399, enacted in 1983 to prevent the Ground 

Water Commission from establishing new 

designated ground water basins to include ground 

water within the Dawson-Arkose, Denver, Arapahoe 

or Laramie-Fox Hills formations outside existing 

designated ground water basins. 


The Work Group # 2  Solutions 

In contrast with the focus of the Harrison Sub- 


committee, Work Group # 2  has addressed all of the foregoing 

problems. It has made a conscious effort to make the fewest 


changes possible to correct perceived inadequacies in present 


law. At the same time, it has sought wherever possible to 


simplify procedures, to seek uniformity and clarity in defini- 


tions and statutory proscriptions, to utilize the technical 


expertise of the state engineer for the protection of vested 


rights where possible with suitable review to avoid arbitrary 


or capricious abuses of power. To these ends, in broad terms, 


Work Group # 2  proposes: 

1. The aquifers covered by House Bill No. 

1399 must continue to be excluded from designation 

under the Management Act either as basins or as 

aquifers, and will continue to be subject to 

5 137(4), but the proposed amendments will permit 

local management and will permit flexibility in the 

allocation and administration of nontributary ground 

water outside the Denver Basin where appropriate and 

desirable. 


2. In lieu of further use of designated ground 

water basins as a vehicle for allocating and 

conserving depletable sources of supply, we propose 

that the state engineer be given authority and 

responsibility, promptly on development of an 

adequate data base, to designate aquifers containing 

significant nonrenewable sources of supply, placing 

such designated aquifers under the jurisdiction of a 

restructured Ground Water Commission to develop 




criteria for utilization of nontributary waters, 

either on a statewide or aquifer-by-aquifer basis, 

and giving jurisdiction to the state engineer to 

determine augmentation requirements in the first 

instance and to administer such aquifers under the 

guidelines prescribed by law and the regulations of 

the Ground Water Commission. The Denver Basin 

aquifers are excluded from such designation as above 

indicated and will continue to be administered under 

the proprietary mandates of S213. The function of 

such aquifer designations are: 


a. The designation shifts the burden of 

proof as to the tributary character of the 

source of supply; one contesting the augmenta- 

tion determination of the state engineer would 

have the burden of showing the presence and 

quantity of further stream impacts. 


b. The designation is a vehicle to confer 

jurisdiction on the Ground Water Commission to 

monitor withdrawals and uses of a nonrenewable, 

or partially nonrenewable, source of supply. 

The discretion of such Commission is limited by 

parameters set in the proposed legislation and 

would not affect predesignation vested rights. 


c. The designation permits establishment 

of local management authorities to conserve, 

replenish and regulate nonrenewable sources of 

supply without first designation of a ground 

water basin. 


d. The designation permits collective 

augmentation programs and generic determinations 

of stream relationships without the cost and 

delay of making such determinations in Water 

Court on a well-by-well basis. 


3. The Committee's draft sets uniform 

procedures for permitting of wells, whether located 

in a designated basin, in a designated aquifer, or 

outside of both. The procedure consists of an 

application, publication of notice, receipt of 

objections if any, a determination of right by the 

state engineer, and an opportunity for review in the 

Water Court. If no objection is made or no appeal is 

taken frcm the determination of the state engineer, 

that determination will have the same effect in law 

as the determination by the Water Court. No further 

adjudication proceeding will be required to protect 

the priority of the permittee. 




4. The proposal elininates prospectively the 

proprietary concept that limits use of nontributary 

waters to those underlying specific tracts; it 

substitutes a statutory priority system that allows 

diversions at permitted locations to the extent of 

the appropriator's beneficial use unless otherwise 

limited by rules of the Ground Water Commission. 

Lawful access to a drillsite is required through 

ownership of the land by the permittee by consent of 

the legal owner. The benefits that are believed to 

flow from the elimination of the proprietary concepts 

are: 


a. All aquifer supplies are available for 

beneficial use within policy limitations fixed 

on an aquifer-by-aquifer basis; 


b. Flexibility is permitted in rates of 

diversion to make accommodation for hydrologic 

cycles, emergency situations, and local aquifer 

conditions; 


c. It allows adjustments in withdrawals, 

subject to vested rights, as the data base 

relating to an aquifer expands; and 


d. It avoids the necessity for payment to 

the landowner for lawful withdrawal of water in 

and under his land. 


5. The administrative structure for all ground 

water administration is changed to centralize all 

administrative and technological functions in the 

state engineer's office and to limit the Ground Water 

Commission to policy determinations within parameters 

set by law. 


6. All proposed changes can be made without 

impairment of vested rights. By grandfather 

provisions, the Work Group's proposal makes no change 

in existing designated basins, does not alter any 

local management practice without approval of the 

local management district, and protects all existing 

rights. Although it recognizes appropriative rights 

in all ground water sources, the proposed statute 

would define the appropriative right and give 

certainty and predictability to rights acquired 

through the full permitting process. 




7. Provision is made, within reasonable dollar 

limits, for the applicant to pay the costs of 

processing his application for a permit, together 

with costs of building the data base for effective 

designated aquifer administration. 


8. Well permits are extended to a five-year 

term in a designated aquifer source of supply and may 

be extended where a continuing need for the water 

supply exists but actual drilling is delayed. 

Provision is further made, however, for forfeiture of 

ground water rights where diversion and need are 

interrupted for any five-year term. The combination 

of these provisions avoids the threshold pressure to 

use or lose, but prevents water rights being held for 

speculative purposes. 


9. The following modifications in the Ground 

Water Management Act are proposed to meet the 

problems that have surfaced over the past 19 years, 

as discussed above, in conduct of operations under 

said Act, together with certain changes that are 

needed to integrate said Act into the comprehensive 

administrative structure that is proposed. The 

following changes are made in response to the 

problems enumerated in paragraph 13 of the problem 

section of this memorandum: 


a. There was substantial agreement that 

the definition of "designated ground water" is 

confusing and should be replaced by the term 

"nontributary" ground water. The term 

"nontributary" ground water has been defined on 

the basis of existing case law. However, we 

recognized that existing designated ground water 

basins had been established on the basis of the 

definition of "designated ground water" and that 

any change might have unintended consequences in 

existing designated basins. For that reason, we 

left the old definition in force with respect to 

existing basins. 


b. One of the problems with the existing 

Management Act is the co-mingling of policy and 

technical functions at the Commission level. 

The Ground Water Commission is not a technical 

body, but it has been delegated responsibility 

for making such technical decisions as desig- 

nating basins. We addressed this problem by 

making two changes. First, we provided for the 

designation of aquifers, rather than basins, on 




the grounds that aquifers, not basins, are the 

appropriate hydrologic units for management. 

Second, we separated the technical decision to 

designate an aquifer, which should be made by 

the state engineer on the basis of hydrologic 

and geologic information, from policy deter- 

minations, such as the minimum useful life of 

the aquifer, which should be set by the 

Commission. 


c. The procedures for establishing a 

priority list of existing rights is extremely 

time-consuming and serve no substantial purpose 

unless priority administration is to be imple- 

mented. We have simply eliminated the priority 

list procedure for designated aquifers. 


d. As a general proposition, curtailing 

diversions by junior appropriators in inverse 

order of priority does not provide a satis- 

factory method of protecting senior 

appropriators of nontributary ground water 

because cessation of diversions from one will 

not make available an equivalent amount of water 

at another, except perhaps in the most localized 

of conditions. However, priority does play an 

important role in the issuance of new permits, 

both inside and outside existing designated 

ground water basins, In that circumstance, 

priority protects existing vested rights from 

injury which would result from issuance of new 

permits. We believe that the seniority of such 

rights should be protected to the extent they 

are evidenced by an unexpired well permit or a 

decree of the Water Court. 


e. We have eliminated both the priority 

list procedure and the process of issuing final 

permits in designated aquifers. Under the 

existing Management Act, issuance of final 

permits requires a finding by the Commission 

that water has been put to a beneficial use. We 

believe the investigation is unnecessary. 

Instead, we provided that permits become final 

when issued by the state engineer unless 

judicial review is sought. 


f. We agreed that the composition of the 
Ground Water Commission needs to be changed if 
new designated aquifers are to be established, 
particularly on the Western Slope. As 



originally enacted, the Management Act provided 

for a broad geographical spectrum of representa- 

tion, but as time passed, the requirement was 

added that two-thirds of the appointed members 

of the Commission be "resident agriculturalists 

of designated ground water basins." The high 

percentage of resident agriculturalists from 

existing basins may have been appropriate during 

the formative stages of policy development in 

eastern Colorado, where the predominate water 

use was for irrigation, but it is no longer 

appropriate, especially on the Western Slope, 

where there will be a wide variety of uses for 

nontributary ground water. In connection with 

the proposed changes to the composition of the 

Committee, it should be noted that amendments to 

the Management Act in 1979 transferred much of 

the Commission's authority to local management 

districts once final permits were issued. In 

addition, we have provided that no rules and 

regulations or policy guidelines in effect as of 

the effective date of the amendments affecting 

an existing managezent district could be 

repealed, mcdified, amended, or superseded 

without the consent of such management 

district. Thus, changes in the composition of 

the Commission will not have an impact on 

existing designated basins which are 

predominately rural and agricultural in 

character. 


g. The Commission has no enforcement 

staff and has delegated all of its delegable 

authority to the state engineer. This criticism 

points up an organizational problem under the 

Management Act, which co-mingles policy, 

technical, and administrative functions at the 

Commission level. Our proposed changes separate 

policy functions, which are delegated solely to 

the Commission, from technical and administra- 

tive functions, which are delegated solely to 

the state engineer. We believe this separation 

of functions is consistent with traditional 

Colorado administrative practice and insulates 

administration by the state engineer from policy 

determinations. 




Conclusion 


Work Group # 2  has been made aware of the political 

impediments the Cornittee will face in seeking substantial 

legislative revisions to present ground water laws. Organized 

opposition has been anticipated from: 

1. Well owners in the Denver Basin and in 

designated basins who fear changes in the law will 

adversely affect their present and future rights; 


2. Supporters of the land ownership doctrine 

who see it as a vehicle to hold water rights for 

future use or to sell their water entitlements for a 

substantial profit; and 


3. A segment of the Water Bar that resists any 
enlargement of the jurisdiction of the state .*engineer's office. 

Concessions are made in the draft to ameliorate these 


concerns. But even with such concessions, we recognize that 


the approach of the Harrison Committee has a much better 


chance for legislative success. Nonetheless, the Committee 


must ask whether that success, if obtained, serves any 


significant purpose and satisfies the Governor's nandate in 


establishing the Groundwater Legislation Committee. Though it 


clarifies some anbiguities in the present law, it wholly fails 


to address most of the problems identified in this memorandum 


and fails in the basic objective of the Committee to secure a 


sound, uniform and cost-effective administrative structure. 



