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Rep. Clarence H. Quinlan 

To Members of t h e  F o r t y - f i f t h  Colorado G e n e r a l  Assembly: 

I n  accordance  w i t h  t h e  p r o v i s i o n s  of House J o i n t  
R e s o l u t i o n  No. 1030, 1964 r e g u l a r  s e s s i o n ,  t h e  L e g i s l a t i v e  
Counci l  submi t s  t h e  accompanying r e p o r t  and recommendations 
r e l a t i n g  t o  a uni form commercial code f o r  Colorado.  

T h i s  r e p o r t  and recommendations were approved by 
t h e  C o u n c i l  a t  i t s  meeting on.November 23 ,  1964,  f o r  
t r a n s m i s s i o n  t o  t h e  members of t h e  F o r t y - f i f t h  Genera l  
Assembly. 

R e s p e c t f u l l y  s u b m i t t e d ,  

C. P. ( D O C )  Lamb, 
Chairman 
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R e p r e s e n t a t i v e  C. P .  Lamb, Chairman 
Co lo rado  L e g i s l a t i v e  C o u n c i l  
Room 341 ,  S t a t e  C a p i t o l  
Denver ,  C o l o r a d o  

Dear  M r .  Chairman: 

Your commit tee  a p p o i n t e d  t o  r e v i e w  t h e  
un i fo rm commercial  code  h a s  comple ted  i t s  a s s ignmen t  
and s u b m i t s  t h e  accompanying f i n a l  r e p o r t  and recom-
menda t ions  t h e r e o n .  

The commi t t ee  h a s  r ev i ewed  t h e  d r a f t  o f  
t h e  p roposed  un i fo rm commercial  code  which h a s  been  
p r e p a r e d  by t h e  Uniform Commercial  Code Committee o f  
t h e  C o l o r a d o  Bar A s s o c i a t i o n .  The members of your  
commit tee  were  n o t  o n l y  i m p r e s s e d  w i t h  t h e  p r e s e n t a t i o n  
made of  t h e  code ,  b u t  we were  even more impres sed  w i t h  
t h e  amount of work which had gone  i n t o  i t s  p r e p a r a t i o n .  
We would t h e r e f o r e  l i k e  t o  t a k e  t h i s  o p p o r t u n i t y  t o  
e x p r e s s  o u r  g r a t i t u d e  t o  M r .  David J .  C l a r k e ,  cha i rman  
o f  t h e  b a r  a s s o c i a t i o n ' s  commi t t ee ,  and t o  t h e  numerous 
members o f  h i s  commit tee .  

A s  may be  n o t e d  i n  t h e  accompanying r e p o r t  
o f  commit tee  f i n d i n g s  and recommendat ions ,  your  com-
m i t t e e  recommends t h e  f a v o r a b l e  c o n s i d e r a t i o n  o f  t h e  
proposed  code  i n  t h e  1965  s e s s i o n .  C a r e  s h o u l d  b e  t a k e n ,  
however,  t o  r e t a i n  i t s  u n i f o r m i t y  w i t h  t h e  c o d e s  of o t h e r  
s t a t e s  and ,  i f  a d o p t e d ,  t h e  code  s h o u l d  b e  l o c a t e d  i n  
o n e  c h a p t e r  o f  o u r  r e v i s e d  s t a t u t e s .  

R e s p e c t f u l l y  s u b m i t t e d ,  

J o h n  W .  N i c h o l s ,  Chairman 
Commit tee  o n  Uniform 
Commercial  Code 



FOREWORD 


The L e g i s l a t i v e  C o u n c i l ' s  Commit tee  on  Uniform Commercial  Code 
was c r e a t e d  unde r  t h e  p r o v i s i o n s  o f  House J o i n t  R e s o l u t i o n  No. 1030, 
1964 r e g u l a r  s e s s i o n ,  w i t h  t h e  u n d e r s t a n d i n g  t h a t  i t  would e s s e n t i a l l y  
b e  a l e g i s l a t i v e  commi t t ee  which would r e v i e w  t h e  work o f  t h e  Co lo rado  
Bar A s s o c i a t i o n ' s  Commit tee  on Uni form Commercial  Code. Appointed t o  
t h e  L e g i s l a t i v e  C o u n c i l  commi t t ee  were  R e p r e s e n t a t i v e  John  W .  N i c h o l s ,  
cha i rman ;  S e n a t o r  C a r l  W .  Fulghum, v i c e  cha i rman ;  S e n a t o r s  Donald 
K e l l e y ,  Ranger R o g e r s ,  and J o e  Shoemaker;  and R e p r e s e n t a t i v e s  Lowell  
B. Compton, T.  H. Dameron, W i l l i a m  G r i f f i t h ,  Frank  Kemp, Ben K l e i n ,  
V i n c e n t  M a s s a r i ,  and J o s e p h  S c h i e f f e l i n .  R e p r e s e n t a t i v e  C. P .  Lamb, 
cha i rman of  t h e  L e g i s l a t i v e  C o u n c i l ,  a l s o  s e r v e d  a s  an ex  o f f i c i o  
member of  t h e  commit tee .  

The r e s u l t s  of t h e  work of  t h e  b a r  a s s o c i a t i o n ' s  commit tee  were  
p r o v i d e d  t h e  members o f  t h e  L e g i s l a t i v e  C o u n c i l  commit tee  e a r l y  i n  
O c t o b e r .  T h e s e  m a t e r i a l s  i n c l u d e d  t h e  d r a f t  o f  t h e  proposed  u n i f o r m  
commercial  code  f o r  C o l o r a d o  and r e l a t e d  i n f o r m a t i o n  on i t s  c o n t e n t s ,  
and t h e  p r o c e d u r e s  which had been  f o l l o w e d  i n  p r e p a r i n g  t h i s  d r a f t .  
A s  a r e s u l t  of  a two-day mee t ing  w i t h  r e p r e s e n t a t i v e s  of  t h e  b a r  
a s s o c i a t i o n ' s  commi t t ee  and o t h e r  i n t e r e s t e d  p e r s o n s ,  o u r  commit tee  
conc luded  t h a t  t h e  p roposed  d r a f t  s h o u l d  b e  recommended f o r  f a v o r a b l e  
c o n s i d e r a t i o n  i n  t h e  1965  s e s s i o n .  

T h i s  p u b l i c a t i o n  i n c l u d e s  t h e  r e p o r t  of  t h e  L e g i s l a t i v e  C o u n c i l  
commit tee  on  t h i s  p r o p o s a l ,  t o g e t h e r  w i t h  accompanying e x p l a n a t o r y  
m a t e r i a l s  on t h e  u n i f o r m  commerc ia l  code ;  however ,  t h e  p roposed  d r a f t  
o f  t h e  code  h a s  n o t  been  i n c l u d e d  b e c a u s e  o f  i t s  s i z e .  The C o l o r a d o  
Bar A s s o c i a t i o n  h a s  a l i m i t e d  s u p p l y  o f  t h e s e  d r a f t s ,  and i t s  Uniform 
Commercial  Code Commit tee  w i l l  p r o v i d e  t h e s e  t o  i n t e r e s t e d  p e r s o n s  
and g r o u p s ,  a s  w e l l  a s  s p e a k e r s  t o  d i s c u s s  t h e  p r o v i s i o n s  of t h i s  code.  
A l l  members o f  t h e  F o r t y - f i f t h  G e n e r a l  Assembly w i l l  b e  p r o v i d e d  w i t h  
d r a f t s  o f  t h e  c o d e  i n  advance  o f  t h e  1965  s e s s i o n .  

A s s i s t i n g  t h e  L e g i s l a t i v e  C o u n c i l ' s  commi t t ee  were  James C. 
Wi l son ,  J r . ,  a s s i s t a n t  a t t o r n e y  g e n e r a l  a s s i g n e d  t o  t h e  L e g i s l a t i v e  
R e f e r e n c e  O f f i c e ,  and P h i l l i p  E.  J o n e s ,  s e n i o r  r e s e a r c h  a n a l y s t .  

November 4 ,  1964 	 Ly le  C. Ky le  

D i r e c t o r  
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UNIFORM COIWERCIAL CODE COMMITTEE REPORT 


Under t h e  p r o v i s i o n s  of ~ o u s eJ o i n t  R e s o l u t i o n  No. 1030, 1964 
r e g u l a r  s e s s i o n ,  t h e  L e g i s l a t i v e  Counc i l  was g i v e n  d i s c r e t i o n a r y  
a u t h o r i t y  t o  a p p o i n t  a committee t o  r ev iew t h e  proposed uni form com-
m e r c i a l  code be ing  p repared  by t h e  Colorado Bar A s s o c i a t i o n .  On t h e  
assumption t h a t  t h e  b a r  a s s o c i a t i o n  would comple te  i t s  work on a 
d r a f t  of t h e  code,  t h e  Counc i l  appo in ted  i t s  committee f o l l o w i n g  
adjournment of t h e  1964 s e s s i o n .  

Committee Procedures  

Members of  t h e  Counc i l  committee met w i t h  members of t h e  
Uniform Commercial Code Committee of t h e  Colorado Bar A s s o c i a t i o n  on 
May 2nd. 1964, t o  r e v i e w  t h e  s t u d y  and d r a f t i n g  p r o c e d u r e s  which had 
been worked o u t  by t h e  b a r  a s s o c i a t i o n  committee and t o  h e a r  a d i s -
c u s s i o n  on t h e  uni form commercial code by a  member of  t h e  New Mexico 
Uniform S t a t e  Laws Commission. The b a r  a s s o c i a t i o n  committee r e p o r t e d  
t h a t  t h e  a n n o t a t i o n  work n e c e s s a r y  f o r  i t s  rev iew of  t h e  uniform com-
m e r c i a l  code was be ing  c a r r i e d  o u t  by s t u d e n t s  of t h e  Denver U n i v e r s i t y  
School of Law. When t h i s  m a t e r i a l  became a v a i l a b l e ,  t h e  work on t h e  
d r a f t  i t s e l f  would be conducted by subcommittees a s s i g n e d  v a r i o u s  of 
t h e  t e n  a r t i c l e s  of t h e  code.  D a l i s t  of t h e( ~ p ~ e n d i xc o n t a i n s  
members of  t h e  b a r  a s s o c i a t i o n  who worked on t h i s  ~ r o j e c t . )  

The b a r  a s s o c i a t i o n  committee r e p o r t e d  t h a t  i t s  completed 
d r a f t  would b e  submi t t ed  t o  t h e  a s s o c i a t i o n ' s  Board of Governors  and,  
i f  approved, would be  submi t t ed  t o  t h e  L e g i s l a t i v e  Counc i l  committee 
f o r  c o n s i d e r a t i o n  e a r l y  i n  t h e  f a l l .  

The L e g i s l a t i v e  Counc i l  committee met on October  22nd and 
23rd t o  r ev iew t h e  b a r  a s s o c i a t i o n  commit tee ' s  proposed d r a f t  of a 
uni form commercial code f o r  Colorado and t o  p r o v i d e  an o p p o r t u n i t y  f o r  
i n t e r e s t e d  pe r sons  ond o r g a n i z a t i o n s  t o  p r e s e n t  t h e i r  v iews t o  t h e  com-
m i t t e e  on t h i s  d r a f t .  Much of  t h e s e  two days  was devoted  t o  comparing 
t h e  proposed d r a f t  w i t h  p r e s e n t  Colorado law and t o  d i s c u s s i n g  t e c h n i c a l  
and p r o c e d u r a l  problems invo lved  w i t h  t h e  a d o p t i o n  of  such a code i n  
Colorado.  Few p e r s o n s ,  o t h e r  t h a n  t h o s e  a t t o r n e y s  who had worked on 
t h e  code ,  appeared  t o  d i s c u s s  t h e  proposed code w i t h  t h e  committee. 

Committee F i n d i n q s  

The uni form commercial code i s  t h e  r e s u l t  o f  more t h a n  20 y e a r s  
of i n t e n s i v e  s t u d y ,  d r a f t i n g ,  and r e f i n i n g  by i t s  s p o n s o r s  -- t h e  
Na t iona l  Conference  of Commissioners on  Uniform S t a t e  Laws and t h e  
American Law I n s t i t u t e  i n  c o l l a b o r a t i o n  w i t h  a number of committees of 
t h e  American Bar u s s o c i a t i o n  and o t h e r  i n t e r e s t e d  g roups  and t r a d e  
o r g a n i z a t i o n s .  A d d i t i o n a l  s t u d y  and c o n s i d e r a t i o n  h a s  been g i v e n  t h i s  
code by t h e  29 s t a t e s  and t h e  D i s t r i c t  of  Columbia t h a t  have adopted it. 
These 29 s t a t e s ,  which i n c l u d e  C o l o r a d o ' s  ne ighbor ing  s t a t e s  of New 
Mexico, Oklahoma, Nebraska, and Wyoming, a r e  l i s t e d  i n  t h e  f o l l o w i n g  
t a b u l a t i o n  i n  t h e  o r d e r  i n  which t h e y  adopted t h e  code: 



Adoption 
S t a t e  Date  E f f e c t i v e  Date 

Pennsylvania  1953 J u l y  1, 1954 
Massachuse t t s  1957 October  1, 1958 
Kentucky 1958 J u l y  1, 1960 
Connec t i cu t  1959 Oc tober  1, 1961 
New Hampshire 1959 J u l y  1, 1961 

Rhode I s l a n d  1960 J a n u a r y  2 ,  1962 
Wyoming 1961 J a n u a r y  2 ,  1962 
Arkansas 1961 J a n u a r y  1, 1962 
New Mexico 1961 J a n u a r y  1, 1962 
Ohio 1961 J u l y  1, 1962 

Oregon 1961 September 1, 1963 
Oklahoma 1961 J a n u a r y  1, 1963 
I l l i n o i s  1961 J u l y  2 ,  1962 
New J e r s e y  1961 J a n u a r y  1, 1963 
Georgia 1962 J a n u a r y  1, 1964 

Alaska 1962 J a n u a r y  1, 1963 
New York 1962 September 27 ,  1964 
Michigan 1962 J a n u a r y  1, 1964 
I n d i a n a  1963 J u l y  1, 1964 
Tennessee  1963 J u l y  1, 1964 

West V i r g i n i a  J u l y  1, 1964 
Montana J a n u a r y  2 ,  1965 
Maryland February  1, 1964 
C a l i f o r n i a  J a n u a r y  1, 1965 
Wisconsin J u l y  1, 1965 

Maine December 31, 1964 
Nebraska September 2 ,  1965 
Missour i  J u l y  1, 1965 
D i s t r i c t  of Columbia J a n u a r y  1, 1965 
V i r g i n i a  J a n u a r y  1, 1966 

Appendix A c o n t a i n s  a r e p o r t  p r e p a r e d  by t h e  b a r  a s s o c i a t i o n  
committee on t h e  background and p r o v i s i o n s  o f  t h e  un i fo rm commercial 
code. T h i s  r e p o r t  n o t e s  t h a t  t h e  code c o n s o l i d a t e s  i n  one  enactment  
and b r i n g s  up t o  d a t e  and makes more c e r t a i n  p r e s e n t  s t a t u t o r y  com-
m e r c i a l  law i n  a r e a s  now covered  by e i t h t  o l d  un i fo rm a c t s ,  f l v e  o f  
which have been adopted i n  Colorado ,  and a l s o  a v a r i e t y  of  o t h e r  ron-
uniform commercial s t a t u t e s .  Because of  e a s i e r  and more r a p i d  com-
municat ion  and t r a n s p o r t a t i o n  i n  t h i s  n a t i o n ,  and because  i n d u s t r i a l  
empires have grown and become more d e c e n t r a l i z e d  and s c a t t e r e d . i n  t h e  
p r o c e s s ,  w i t h o u t  r e g a r d  t o  s t a t e  l i n e s ,  t h e  need and demand f o r  
u n i f o r m i t y  i n  commercial law and d e a l i n g s  h a s  become more pronounced. 
The uniform commercial code h a s  been p repared  a s  an answer t o  t h i s  
demand. 

There  are a number of o t h e r  r e a s o n s  which have  been c o n s i d e r e d  
a s  t o  why t h e  uni form commercial c o d e . s h o u l d  b e  adopted  i n  Colorado.  
Co lo rado ' s  p r e s e n t  commercial s t a t u t o r y  laws a r e  outmoded and a r e  n o t  



i n  keep ing  w i t h  modern commercial  p r a c t i c e s ,  and a r e v i s i o n  t h e r e o f  
would be h i g h l y  d e s i r a b l e .  These  p r e s e n t  s t a t u t e s  a l s o  a r e  e x t r e m e l y  
u n c e r t a i n  i n  many r e s p e c t s  becau,se  o f  i n c o n s i s t e n c i e s  i n  t h e  l a w  
i t s e l f  o r  b e c a u s e  o f  i n c o n s i s t e n t  i n t e r p r e t a t i o n s  t h e r e o f ,  a s  w e l l  a s  
having  a r e a s  where  t h e r e  i s  no s t a t u t o r y  c o v e r a g e  w h a t s o e v e r  i n  t h i s  
s t a t e .  

P e r h a p s  t h e  o v e r r i d i n g  r e a s o n  f o r  t h e  enac tmen t  o f  t h e  c o d e  i s  
t h e  f a c t  t h a t  it h a s  been  adop ted  i n  s o  many s t a t e s ,  i n c l u d i n g  such  
h i g h l y  i n d u s t r i a l i z e d  and commercial  s t a t e s  a s  C o n n e c t i c u t ,  I l l i n o i s ,  
M a s s a c h u s e t t s ,  Michigan ,  New J e r s e y ,  New York, Ohio ,  and P e n n s y l v a n i a ,  
and t h e  commercial  t r a n s a c t i o n s  between b u s i n e s s  and f i n a n c i a l  
i n s t i t u t i o n s  i n  t h e s e  and t h e  o t h e r  2 1  s t a t e s  and s i m i l a r  i n s t i t u t i o n s  
i n  Co lo rado  would b e  g r e a t l y  f a c i l i t a t e d  and enhanced i f  Co lo rado  were  
t o  a d o p t  t h e  un i fo rm commercial  code.  I n  t h i s  c o n n e c t i o n ,  o n e  o f  t h e  
p e r s o n s  a p p e a r i n g  b e f o r e  t h e  C o u n c i l  commit tee  s t a t e d  t h a t  i n s u r a n c e  
companies  a s  w e l l  a s  banks  a r e  more w i l l i n g  t o  make l o a n s  i n  s t a t e s  
having  t h e  u n i f o r m  commercial  code .  

The compar ison  o f  t h e  p roposed  u n i f o r m  commercial  code  p r o -  
v i s i o n s  w i t h  p r e s e n t  Co lo rado  l aw,  i n c l u d e d  i n  Appendix B ,  was rev iewed 
a t  l e n g t h  by members of  t h e  C o u n c i l  commit tee  w i t h  r e p r e s e n t a t i v e s  of 
t h e  b a r  a s s o c i a t i o n  subcommi t t ees  which had worked on  t h e s e  p r o v i s i o n s .  
Because of  t h e  l a c k  o f  t i m e ,  t h e  commit tee  d i d  n o t  r e v i e w  t h e  proposed  
d r a f t  o f  t h e  code  s e c t i o n  by s e c t i o n  w i t h  t h e s e  r e p r e s e n t a t i v e s ;  however,  
t h e  commit tee  conc luded  t h a t  b e c a u s e  o f  t h e  h i g h l y - t e c h n i c a l  n a t u r e  o f  
t h e  s u b s t a n t i v e  p r o v i s i o n s  i n  t h e  code ,  such  a r e v i e w  would b e  of  
l i t t l e  v a l u e .  F u r t h e r ,  t h e  commit tee  f e l t  t h a t  t h e  work t h a t  had been  
done  by members o f  t h e  b a r  a s s o c i a t i o n  on  t h e  p roposed  code  i n  e f f e c t  
r e p r e s e n t e d  t h e  same s e r v i c e s  which no rma l ly  would b e  p r o v i d e d  by t h e  
c o m m i t t e e ' s  s t a f f ,  and t h a t  t h e  commit tee  members must  p l a c e  t h e i r  
f a i t h  i n  t h e  work which t h e  a t t o r n e y s  had done ,  much t h e  same a s  t h e y  do 
w i t h  t h e  work o f  t h e i r  own s t a f f .  

During t h e  a r t i c l e - b y - a r t i c l e  compar ison  w i t h  p r e s e n t  Co lo rado  
l aw,  t h e  need f o r  u n i f o r m i t y  w i t h  code  p r o v i s i o n s  i n  o t h e r  s t a t e s  was 
s t r e s s e d .  I n  t h i s  r e s p e c t ,  b a r  a s s o c i a t i o n  subcommit tees  had t h e  a d v i k e  
of  t h e  UCC Permanent  E d i t o r i a l  Board and b e f o r e  any changes  were made 
i n  t h e  d r a f t  f o r  Co lo rado ,  t h e  subcommi t t ees  would c o r r e s p o n d  w i t h  t h i s  
board  f o r  t h e i r  comments. ( A  f i l e  o f  t h i s  c o r r e s p o n d e n c e  h a s  been k e p t  
by t h e  b a r  a s s o c i a t i o n . )  Moreover ,  it was a l s o  p o i n t e d  o u t  t h a t  t h e  
need f o r  u n i f o r m i t  a p p l i e s  t o  s e c t i o n  numbers a s  w e l l  a s  l a n g u a g e  
w i t h i n  t h e  code.  rAppendix E i n c l u d e s  an  a r t i c l e  which t r e a t s  t h i s  
need f o r  u n i f o r m i t y  i n  some d e t a i l . )  

A s  a r e s u l t  o f  t h i s  compar i son ,  t h e  commit tee  found t h a t  t h e  
code  d r a f t  had been e x h a u s t i v e l y  r e s e a r c h e d  by t h e  b a r  a s s o c i a t i o n  com-
m i t t e e  members, a s  w e l l  a s  by o t h e r s ,  and t h a t  i t s  p r o v i s i o n s  had 
a l r eady been rev iewed by some commercial  g r o u p s .  The Co lo rado  Bankers '  
A s s o c i a t i o n ,  f o r  example,  had adop ted  a  r e s o l u t i o n  i n  s u p p o r t  of  t h e  
a d o p t i o n  of t h e  u n i f o r m  commerc ia l  code  by t h e  G e n e r a l  Assembly. The 
bar a s s o c i a t i o n  commit tee  p l a n s  a d d i t i o n a l  e x p o s u r e  o f  i t s  d r a f t  t o  
i n t e r e s t e d  g r o u p s  and a s s o c i a t i o n s  be tween now and t h e  1965 s e s s i o n .  



Committee  recommendation^ 

1. The commit tee  recommends t h a t  f a v o r a b l e  c o n s i d e r a t i o n  b e  
q i v e n  i n  t h e  1965 s e s s i o n  t o  t h e ' d r a f t  o f  t h e  un i fo rm commercial  code  

reDared by t h e  Uniform Commercial Code Commit tee  o f  t h e  Co lo rado  Bar 
i s s o c i a t i o n .  The commit tee  b e l i e v e s  t h a t  no f u r t h e r  i n t e r i m  l e g i s l a t i v e  
c o n s i d e r a t i o n  i s  needed of  t h i s  d r a f t  and t h a t  t h e  members o f  t h e  
G e n e r a l  Assembly, b e c a u s e  o f  t h e  t remendous  s i z e  of t h i s  p r o p o s a l  and 
because  o f  i t s  h i g h l y  t e c h n i c a l  n a t u r e ,  may a g r e e  w i t h  t h i s  commit tee  
t h a t  t h e  a c c e p t a n c e  o f  t h i s  code  w i l l  b e  b a s e d ,  t o  a l a r g e  e x t e n t ,  on  
f a i t h  i n  t h e  a b i l i t i e s  and knowledge o f  t h o s e  p e r s o n s  who have  d e v o t e d  
c o n s i d e r a b l e  t i m e  t o  i t s  p r e p a r a t i o n ,  n o t  o n l y  i n  C o l o r a d o  b u t  i n  t h e  
29 o t h e r  s t a t e s  i n  t h e  n a t i o n  which have  adop ted  t h i s  code.  

2. The commit tee  recommends t h a t  t h e  members o f  t h e  G e n e r a a  
Assembly c a r e f u l l y  c o n s i d e r  anv ~ r o p o s e d  amendments t o  t h e  code  which 
would chanqe  i t s  u n i f o r m i t y .  Much o f  t h e  a d v a n t a g e  i n  a d o p t i n g  t h i s  
code f o r  Colorado  r e s t s  w i t h  i t s  hav ing  un i fo rm p r o v i s i o n s  g o v e r n i n g  
commercial  a c t i o n s ,  and h a s t i l y - d r a w n  amendments t o  t h e  proposed  code  
would s e r v e  t o  d e f e a t  t h i s  p u r p o s e ,  a s  wel l  a s  p o s s i b l y  j e o p a r d i z i n g  
i t s  chances  of  b e i n g  e n a c t e d .  I n  t h e  i n t e r e s t s  o f  u n i f o r m i t y  w i t h  
t h e  code  a s  adop ted  i n  o t h e r  s t a t e s ,  t h e  commit tee  s u g g e s t s  t h a t  t h e  
numbering sys tem f o r  s e c t i o n s  a s  u sed  i n  C o l o r a d o  b e  r e t a i n e d  b u t  t h a t  
t h e  s e c t i o n  numbers a s  c o n t a i n e d  i n  t h e  u n i f o r m  commerc ia l  code  b e  
i n c l u d e d  i n  p a r e n t h e s e s  f o l l o w i n g  t h e  C o l o r a d o  s e c t i o n  numbers. 

3 .  The commit tee  recommends t h a t .  i f  a d o ~ t e d .  t h e  un i fo rm 
commercial  code  b e  m a i n t a i n e d  a s  a s e ~ a r a t ec h a p t e r  i n  t h e  Co lo rado  
Rev i sed  S t a t u t e s .  The p roposed  code  i s  a c o n s o l i d a t e d  body of  law and 
shou ld  b e  l o c a t e d  i n  o u r  s t a t u t e s  a s  such .  

4 .  The commit tee  recommends t h a t  t h e  C o l o r a d o  Bar  k s s o c i a t i o q  
c o n t i n u e  t o  ~ r o v i d e  a s  w i d e s ~ r e a d  ~ u b l i c i t v  a s  ~ o s s i b l e  t o  i n t e r e s t e d  
g r o u p s  and a s s o c i a t i o n s  on t h e  ~ r o v i s i o n s  i n  t h e  ~ r o p o s e d  un i fo rm 
commercial  code.  Because  o f  i t s  s i z e ,  t h i s  r e p o r t  d o e s  n o t  i n c l u d e  
a copy of  t h e  proposed  code ,  b u t  t h e  b a r  a s s o c i a t i o n  h a s  a number o f  
p repa red  c o p i e s  and i t  h a s  s p e a k e r s  a v a i l a b l e  f o r  any g roup  o r  a s s o c i -
a t i o n  i n t e r e s t e d  i n  d i s c u s s i n g  t h i s  p r o p o s a l .  



APPENDIX A 

\ p r e p a r e d  by t n e  Uniform Commercial  Code Commit tee  
o f  t h e  C o l o r a d o  Bar  ~ s s o c i a t i o n )  

IHAT VERY BRIEFLY IS  THE CODE? 

..., ,..,rorm commercial  c o d e  c o n s o l i d a t e s  i n  o n e  enac tmen t  and 
b r i n g s  up t o  d a t e  and makes more c e r t a i n  o u r  p r e s e n t  s t a t u t o r y  com- 
m e r c i a l  l aw  i n  a r e a s  now c o v e r e d  by e i g h t  o l d  u n i f o r m  a c t s ,  f i v e  o f  
which were adop ted  i n  C o l o r a d o ,  and a l s o  by a  v a r i e t y  o f  o t h e r  non- 
un i fo rm commerc: : a t u t e  

I t  cons .  bf t e n  . .A r t i c l e  1 c o n t a  e n e r a l  
p r o v i s i o n s  and d e f i n i t i o n s  common t o  t h e  e n t i r e  code .  A r t i c l e  10 
c o n t a i n s  t h e  f o r m a l  e f f e c t i v e  d ,  a t e  a rrd r e p e a l e r  p r o v i s i o n s .  

1,- ,,Between t h e s e  two a r t i c i e s  dfe e i g h t  o t h e r  a r t i c l e s ,  e a c h  d e a l -  
i n g  w i t h  a s p e c i f i c  and p a r t i c u l a r  p h a s e  of  commerc ia l  a c t i v i t y  and 
s u b s t a n t i v e  commercial  law.  The  c o n c e p t  o f  t h e  c o d e  i s  t h a t  "commercial  
t r a n s a c t i o n c "  is a s i n g l e  s u b j e c t  o f  t h e  law no twi th l s t and ing  i t s  many 
f  ace1 

..re o a s i c  and e s s e n t i a l  f a c t  o f  a l l  commerce, t h e  f o c a l  p o i n t  
o f  a l l  commercial  a c t i v i t y ,  i s  t h e  s a l e  and p u r c h a s e  of  goods ,  A r t i c l e  
2 e n t i t l e d  " S a l e s "  d e a l s  t h e r e w i t h .  Payment f o r  t h e  goods  s o l d  may b e  
t h r o u g h  t h e  medium of  a c h e c k ,  n o t e  o r  d r a f t .  A r t i c l e  3 i s  e n t i t l e d  
"Commercial P a p e r "  and c o v e r s  s u c h  i n s t r u m e n t s .  Th;e c h e c k ,  n o t e  o r  
d r a f t  o r  o t h e r  s i m i l a r  p a p e r ,  may b e  n e g o t i a t e d  and p,ass  t h r o u g h  one  o r  
more banks  f o r  c o l l e c t i o n .  A r t i c l e  4 e n t i t l e d  "Bank D e p o s i t s  and 
C o l l e c t i o n s "  s u p p l e m e n t s  A r t i c l e  3 i n  t h i s  r e s p e c t .  The s a l e  may b e  
p u r s u a n t  t o  a l e t t e r  o f  c r e d i t  and A r t i c l e  5 d e a l s  w i t h  and i s  e n t i t l e d  
" L e t t e r s  of C r e d i t " .  The  s a l e  o f  t h e  goods  may b e  i n  o r d i n a r y  c o u r s e  
o f  b u s i n e s s  o r  may p o s s i b l y  b e  a b u l k  t r a n s f e r .  A r t i c l e  6 e n t i t l e d  
"Bulk T r a n s f e r s "  c o v e r s  t h i s  t y p e  of  t r a n s a c t i o n .  T r a n s p o r t a t i o n  o r  
s t o r a g e  of  t h e  goods  s o l d  may e n t a i l  t h e  u s e  o f  a b i l l  o f  l a d i n g  o r  
warehouse  r e c e i p t  o r  b o t h .  Hence A r t i c l e  7 e n t i t l e d  "Documents o f  
T i t l e t t  i s  i n c l u d e d  t o  c o v e r  such  a r r a n g e m e n t s .  S i n c e  A r t i c l e  3 d e a l i n g  
w i t h  commerc ia l  p a p e r  e x c l u d e s  c e r t a i n  d e f i n e d  i n v e s t m e n t  s e c u r i t i e s ,  
A r t i c l e  8 e n t i t l e d  " I n v e s t m e n t  S e c u r i t i e s "  i s  i n c l u d e d  t o  c o v e r  i n v e s t -
ment p a p e r .  The goods ,  a s  w e l l  a s  o t h e r  t y p e s  o f  p e r s o n a l  p r o p e r t y ,  
e i t h e r  i n  t h e  hands  of  t h e  s e l l e r  o r  t h e  b u y e r ,  b e f o r e ,  a's p a r t  o f  o r  
a f t e r  s a l e  may s e r v e  a s  c o l l a t e r a l  f o r  s e c u r i t y  p u r p o s e s ,  and hence  
t h e  code  i n c l u d e s  A r t i c l e  9 e n t i t l e d  "Secured  T r a n s a c t i o n s . '  

'erY P  h a s e  (> f  commerce i n v o l v e d  i s  b u t  a  p a r t  o f  o n e  t r a n s -  
t .hp ! and payment f o r  - + h e  goods .a c t i o n ,  namely,  -.., ; a l e  o f  -..- The code  d e a l s  

w i t h  a l l  t h e  p h a s e s  which may o r d i n a r i l y  a rise 
commerc ia l  t r a n s a c t i o n ,  f rom s t a r t  t o  f i n i. sh .  

XEASONS THEREFOR, AND DRAFTI N G  01	= THE CODE 

, - . .l n i s  code  r e p r e s e n t s  more t h a n  t w e n t y  y e a r s  o r  i n t e n s i v e  

s t u d y ,  d r a f t i n g  and r e f i n i n g  by i t s  S p o n s o r s ,  t h e  N a t i o n a l  C o n f e r e n c e  

o f  Commissioners  on  Uniform S t a t e  Laws and t h e  American Law I n s t i t u t e  




i n  c o l l a b o r a t i o n  w i t h  a number o f  commi t t ees  o f  t h e  American Bar  Assoc i - ,  
a t i o n  and o t h e r  i n t e r e s t e d  g r o u p s  and t r a d e  o r g a n i z a t i o n s .  Over t h i s  
p e r i o d  of t i m e ,  t h o u s a n d s  o f  l a w y e r s ,  l aw s c h o o l  p r o f e s s o r s ,  j u d g e s  and 
b u s i n e s s  men have p l a y e d  a  p a r t ,  'some l a r g e ,  some s m a l l ,  i n  t h e  deve lop -  
ment of  t h i s  f i n a l  p r o d u c t .  

The N a t i o n a l  C o n f e r e n c e  o f  Commissioners  o n  Uniform S t a t e  Laws 
i s  a  body of t h r e e  t o  f i v e  l a w y e r s  f rom e a c h  s t a t e  which was o r i g i n a l l y  
o r g a n i z e d  i n  t h e  1890's t o  promote  u n i f o r m i t y  of S t a t e  l e g i s l a t i o n .  
S i n c e  i t s  o r g a n i z a t i o n ,  t h e  commiss ione r s  h a v e  promulga ted  o v e r  o r ~ e  
hundred un i fo rm a c t s ,  i n c l u d i n g  a number i .n t h e  f i e l d  o f  commercial  
law.  The f i r s t  was t h e  N e g o t i a b l e  I n s t r u m e n t s  A c t  p romulga ted  i n  
1896,  f o l l o w e d ,  among o t h e r s ,  by t h e  S a l e s  Act  and t h e  Warehouse 
R e c e i p t s  Ac t ,  b o t h  i n  1906,  t h e  B i l l s  o f  Lading Act  and t h e  S t o c k  
T r a n s f e r  Act ,  b o t h  i n  1909,  t h e  C o n d i t i o n a l  S a l e s  Act  i n  1918,  t h e  
F i d u c i a r i e s  Act i n  1922,  and t h e  T r u s t  R e c e i p t s  Act  i n  1933. 

Co lo rado  h a s  n e v e r  e n a c t e d  t h e  B i l l s  o f  Lading  Act ,  t h e  T r u s t  
R e c e i p t s  Ac t ,  o r  t h e  C o n d i t i o n a l  S a l e s  Act.  

S i n c e  p r o m u l g a t i o n  o f  t h e  above ment ioned  u n i f o r m  a c t s ,  m o s t l y  
o v e r  f i f t y  y e a r s  ago ,  o n l y  t h e  N e g o t i a b l e  I n s t r u m e n t s  Act and t h e  Ware- 
house  R e c e i p t s  Act  have  been e n a c t e d  i n  a l l  American j u r i s d i c t i o n s .  
However, w i t h  r e s p e c t  t o  t h e  f o r m e r ,  a p p r o x i m a t e l y  e i g h t y  i n s t a n c e s  o f  
c o n f l i c t i n g  i n t e r p r e t a t i o n  by t h e  c o u r t s  have  been  documented so t h a t  
u n i f o r m i t y  even i n  t h i s  a r e a  of u n i v e r s a l  enac tmen t  i s  r e a l l y  non-
e x i s t e n t .  With r e s p e c t  t o  t h e  l a t t e r ,  un i fo rm amendments p romulga ted  
i n  1922 have been adop ted  i n  o n l y  a b o u t  s i x t e e n  j u r i s d i c t i o n s  s o  t h a t  
i n  t h i s  a r e a  a g a i n  t h e r e  i s  no r e a l  u n i f o r m i t y .  

The S a l e s  Act h a s  been  e n a c t e d  i n  a b o u t  t h i r t y - s i x  j u r i s d i c t i o n s ,  
b u t  a g a i n  un i fo rm amendments p romulga ted  i n  1922  have  been  adop ted  i n  
o n l y  e l e v e n  of  t h e s e  t h i r t y - s i x  j u r i s d i c t i o n s  s o  t h a t  t h e r e  i s  no  
u n i f o r m i t y  i n  t h i s  a r e a ,  

The mere a g e  of  t h e s e  v a r i o u s  a c t s  i n d i c a t e s  t h e  r e a l  need f o r  
r e v i s i o n .  It i s  a l s o  o b v i o u s  f rom t h e i r  l a c k  of  w ide  a c c e p t a n c e  t h a t  
p iece-meal  p r o p o s a l s  o r  s e p a r a t e  r e v i s i o n s  o f  t h e  e x i s t i n g  u n i f o r m  a c t s  
w i l l  n o t  promote u n i f o r m i t y  o f  l e g i s l a t i o n .  

As ide  from t h e s e  u n i f o r m  a c t s  t h e r e  a r e  i n n u m e r a b l e  o t h e r  
s t a t u t e s  d e a l i n g  w i t h  commercial  s u b j e c t s  b u t  w i t h  s u b s t a n t i a l  d i f f e r e n c e s  
among t h e  s t a t e s .  F o r  example,  t h e r e  i s  t h e  Bank C o l l e c t i o n  Code e n a c t e d  
i n  Co lo rado  i n  1957.  T h a t  code  was b a s e d  upon t h e  recommended code  o f  
t h e  American Bankers  A s s o c i a t i o n .  T h e r e  a l s o  i s  a  g r e a t  v a r i e t y  o f  
c h a t t e l  s e c u r i t y  s t a t u t e s  such  a s  t h o s e  r e l a t i n g  t o  c h a t t e l  mor tgages ,  
f a c t o r ' s  l i e n s ,  t r u s t  r e c e i p t s ,  and many o t h e r  t y p e s  o f  l i e n  s t a t u t e s .  

A s  f a r  back  a s  t h e  1 9 2 0 1 s ,  d i s s a t i s f a c t i o n  w i t h  t h e  Uniform 

S a l e s  Act r e a c h e d  t h e  s t a g e  o f  p u b l i c  e x p r e s s i o n .  Uniform amendments 

p romulga ted  i n  1922 d i d  n o t  s o l v e  a l l  o f  t h e  problems.  Con t inued  and 

growing d i s s a t i s f a c t i o n  c u l m i n a t e d  i n  t h e  d r a f t i n g  o f  a  r e v i s i o n  t o  

a p p l y  t o  and r e g u l a t e  i n t e r s t a t e  s a l e s  o n l y .  T h i s  r e v i s i o n  was i n t r o - 

duced i n  t h e  Congres s  of  t h e  U n i t e d  S t a t e s  i n  1940 (H.R .  8176,  7 6 t h  

Congres s ,  2nd s e s s i o n ) ,  




It was t h o u g h t  t h e  enac tmen t  o f  t h i s  measure ,  a p p l i c a b l e  t o  
i n t e r s t a t e  s a l e s ,  would compel t h e  s t a t e s  t o  a d o p t  a s i m i l a r  r e v i s i o n .  
Obv ious ly ,  i f  t h i s  d i d  n o t  happen,  a s t a t u t e  r e g u l a t i n g  i n t e r s t a t e  
s a l e s  o n l y  would c r e a t e  a c h a o t i ' c  c o n d i t i o n ,  w o r s e  t h a n  t h e  e x i s t i n g  
e v i l ,  w i t h  one  s e t  o f  l aws  g o v e r n i n g  i n t e r s t a t e  s a l e s  and a n o t h e r  
s e t  g o v e r n i n g  i n t r a s t a t e  s a l e s ,  w i t h  c o n s i d e r a b l e  d o u b t  a t  t h e  
i n c e p t i o n  o f  any g i v e n  t r a n s a c t i o n  a s  t o  which l aw a p p l i e d .  It was 
t h i s  a g i t a t i o n  f o r  r e f o r m  t h a t  t r i g g e r e d  t h e  i d e a  'of a  u n i f o r m  .com- 
m e r c i a l  code  t o  r e v i s e  n o t  o n l y  t h e  Uniform S a l e s  Act  b u t  o t h e r  
commercial  s t a t u t e s  a s  w e l l  which f rom mere l a p s e  o f  t i m e  had become 
out-moded. Out of t h i s  came t h e  a r r angemen t  i n  1940 between t h e  N a t i o n a l  
Confe rence  of  Commissioners  on Uniform S t a t e  Laws and t h e  American Law 
I n s t i t u t e  t o  u n d e r t a k e  t h e  s t u d y  and d r a f t i n g  n e c e s s a r y  t o  d e v e l o p  t h e  
code .  

A s  we more and more a f t e r  1900  became "One Coun t ry"  by r e a s o n  
o f  e a s i e r  and more r a p i d  communicat ion and and t r a n s p o r t a t i o n ,  a s  o u r  
i n d u s t r i a l  empi re  grew and expanded and i n  t h e  p r o c e s s  becams more 
d e c e n t r a l i z e d  and s c a t t e r e d  w i t h o u t  r e f e r e n c e  t o  s t a t e  l i n e s ,  t h e  need 
and demand f o r  u n i f o r m i t y  i n  commerc ia l  a r e a s  became more pronounced.  

The s p o n s o r i n g  o r g a n i z a t i o n s  i n  1940 assembled  a  r e s e a r c h  
s t a f f  unde r  a chief r e p o r t e r  w i t h  ample f i n a n c i a l  a i d  s e c u r e d  from t h e  
Fa lk  Founda t ion .  The p r e l i m i n a r y  r e s e a r c h  t o  d e t e r m i n e  e x i s t i n g  l aw 
and a c t u a l  commercial  p r a c t i c e s  was done  by t h e  s t a f f  w h i c h  i n  t u r n  
r e p o r t e d  w i t h  a d r a f t  of  t h e  p roposed  s t a t u t o r y  p r o v i s i o n  t o  an  a d v i s o r y  
commit tee  of  l a w y e r s ,  j u d g e s ,  l aw  s c h o o l  p r o f e s s o r s ,  and b u s i n e s s  
p e o p l e .  A f t e r  d i s c u s s i o n  and c r i t i c i s m  a t  t h i s  l e v e l ,  t h e  m a t t e r  would 
b e  r e f e r r e d  back t o  t h e  s t a f f  f o r  r ework ing  t o  come a g a i n  t o  t h e  a d v i s o r y  
commit tee .  T h i s  was a  c o n t i n u i n g  back and f o r t h  p r o c e s s  o v e r  many 
y e a r s  and i n  i t s  normal  r o u t i n e  t h o u s a n d s  o f  p e r s o n s  were c o n s u l t e d ,  
c o n f l i c t i n g  v i e w s  r e c o n c i l e d ,  e t c .  

A t  l e a s t  t w i c e  a y e a r ,  when t h e  d r a f t i n g  had r e a c h e d  a p o i n t  
f o r  p r e s e n t a t i o n  t o  t h e  e n t i r e  membership of  t h e  commiss ione r s ,  i t  was 
so  s u b m i t t e d  and a g a i n  underwent  c r i t i c a l  s c r u t i n y .  'The same p r o c e s s  
of  s u b m i s s i o n  was f o l l o w e d  f r e q u e n t l y  w i t h  t h e  C o u n c i l  o f  t h e  Law 
I n s t i t u t e  and a t  l e a s t  once  a  y e a r  w i t h  t h e  membership o f  t h a t  i n s t i t u t e .  

The s a l e s  a r t i c l e  was i n i t i a l l y  comple ted  a round 1942. The 
r ema in ing  work was slowed somewhat by r e a s o n  of  t h e  war b u t  was unde r -
t a k e n  a f r e s h  i n  1945.  I t  was a t  t h i s  t i m e  t h a t  v a r i o u s  commi t t ees  o f  
t h e  American Bar  k s s o c i a t i o n  i n t e r e s t e d  t h e m s e l v e s  i n  t h e  p r o j e c t  f o r  
t h e  p u r p o s e  of  s c r u t i n i z i n g  t h e  work b e i n g  done.  

The code  a s  a c o m p l e t e l y  i n t e g r a t e d  whole  made i t s  f i r s t  appea r -  
ande i n  1949. O b j e c t i o n  t o  t h i s  f i r s t  d r a f t  r e s u l t e d  i n  a  comple t e  
r e - e x a m i n a t i o n  o f  t h e  p r o j e c t ,  w i t h  p u b l i c  h e a r i n g s  b e i n g  h e l d  by t h e  
e d i t o r i a l  boa rd  o f  t h e  s p o n s o r i n g  o r g a n i z a t i o n s .  From 1949 t o  1952 t h e  
code  went  t h r o u g h  s e v e r a l  c o m p l e t e  r e v i s i o n s  and t h e n  i n  1952 was 
f i n a l l y  approved by t h e  commiss ione r s  and t h e  Law I n s t i t u t e  and t h e  
American Bar A s s o c i a t i o n .  It  was t h i s  d r a f t  which was e n a c t e d  i n  
P e n n s y l v a n i a  i n  1953,  e f f e c t i v e  J u l y  1, 1954.  

T h i s  enac tmen t  l e a d  t o  o f f i c i a l  m i n u t e  and d e t a i l e d  s t u d i e s  of  
t h e  code  i n  a number of  o t h e r  s t a t e s . .  The most  t ho rough  of  t h e s e  was 
t h a t  conducted  by t h e  New York Law R e v i s i o n  Commission w i t h  an a p p r o p r i a -



t i o n  i n  e x c e s s  o f  $100,000. T h e  N e w  York Commission assembled  a s t a f f  
of e x p e r t s  n o t  p r e v i o u s l y  i d e n t i f i e d  w i t h  t h e  code  p r o j e c t  and took  
approx ima te ly  t h r e e  y e a r s  t o  cone-lude i t s  s t u d y  of t h e  1952 d r a f t .  I t s  
c o n s l u s i o n  w i t h  r e s p e c t  t o  t h a t  d r a f t  was t h a t  t h e  code  was a wor th -
w h i l e  u n d e r t a k i n g ,  t h a t  t h e  c o d i f i c a t i o n  of  law i n  t h e  commercial  f i e l d  
was d e s i r a b l e ,  b u t  t h a t  t h e  d r a f t  t h e n  unde r  c o n s i d e r a t i o n  was n o t  y e t  
i n  s a t i s f a c t o r y  form f o r  e n a c t m e n t ,  a l t h o u g h  t h e  commission d i d  .approve  
of  many o f  t h e  b a s i c  and fundamen ta l  t h e o r i e s  u n d e r l y i n g  t h e  code.  Of 
c o u r s e ,  s i n c e  t h e n  t h e  code was r e v i s e d  i n  1958 and t h i s  r e v i s i o n  w a s  
e n a c t e d  i n  New York i n  1962.  

I n  a d d i t i o n  t o  t h e  New York and e q u a l l y - d e t a i l e d  s t u d i e s  i n  
o t h e r  s t a t e s ,  t h e  P e n n s y l v a n i a  S t a t e  Chamber of Commerce i n i t i a t e d  a 
program o f  r e - e x a m i n a t i o n  of  t h e  code  t h r o u g h  a commi t t ee  r e p r e s e n t i n g  
a l l  segments  of  commerce, i n d u s t r y  and bank ing  i n  t h a t  s t a t e .  

A t  t h e  same t i m e  t h e  s p o n s o r i n g  o r g a n i z a t i o n s  e n l a r g e d  t h e i r  
e d i t o r i a l  board  which set u p  s e v e r a l  subcommi t t ees  w i t h  r e s p e c t  t o  t h e  
v a r i o u s  a r t i c l e s  of t h e  code  f o r  p u r p o s e s  of  a r e - c o n s i d e r a t i o n  i n  
c o l l a b o r a t i o n  w i t h  t h e  o t h e r  s t u d i e s  t h e n  b e i n g  made. 

A l l  o f  t h i s  r a t h e r  i n t e n s i v e  a c t i v i t y  r e s u l t e d  i n  t h e  1958 
Revised  Code which w i t h  t h e  1962  changes  i s  embodied i n  t h e  a c t  recom-
mended by t h e  commit tee .  

THE REASONS FOR T H E  APPROVAL OF THE 
CODE BY YOUR COMMITTEE 

1. P r a c t i c a l l y  a l l  o f  o u r  p r e s e n t  commercial  s t a t u t o r y  law was 
d r a f t e d ,  p romulga ted ,  and e n a c t e d  more t h a n  f i f t y  y e a r s  ago.  S i n c e  t h e n  
t h e r e  h a s  been a t remendous  growth  i n  commercial  a c t i v i t y  and many new 
p a t t e r n s  and p r a c t i c e s  have  d e v e l o p e d .  I n  s h o r t ,  t h e s e  p r e s e n t  s t a t u t e s  
a r e  outmoded, a r e  n o t  i n  keep ing  w i t h  c u r r e n t  commercial  p r a c t i c e s ,  and 
a  r e v i s i o n  t h e r e o f  i s  h i g h l y  d e s i r a b l e .  

2. Our p r e s e n t  commercial  s t a t u t o r y  law i s  i n  many r e s p e c t s  
e x t r e m e l y  u n c e r t a i n  b e c a u s e  o f  i n c o n s i s t e n c i e s  i n  t h e  l aw  i t s e l f  o r  
because  o f  i n c o n s i s t e n t  i n t e r p r e t a t i o n s  t h e r e o f .  T h e r e  a r e  a l s o  a r e a s  
where t h e r e  i s  no s t a t u t o r y  c o v e r a g e  wha t soeve r .  

For  example,  any a t t e m p t  t o  p r e d e t e r m i n e  r i g h t s  o r  r i s k s  i n  a  
s a l e s  t r a n s a c t i o n  unde r  t h e  Uniform S a l e s  Act  i s  u n c e r t a i n  where s u c h  
r i g h t s  o r  r i s k s  depend on  who h a s  t i t l e  t o  t h e  goods  s i n c e  t h i s  i n  
t u r n  depends  on t h e  presumed i n t e n t  o f  t h e  p a r t i e s  t o  b e  de t e rmined  
f a c t u a l l y .  

I n  a d d i t i o n  t o  t h e  above-mentioned a l m o s t  e i g h t y  i n s t a n c e s  where 
c o n f l i c t i n g  i n t e r p r e t a t i o n s  have  deve loped  i n  t h e  a r e a  o f  n e g o t i a b l e  
i n s t r u m e n t s ,  t h e r e  i s  u n c e r t a i n t y  a s  t o  w h e t h e r  t h e  Uniform N e g o t i a b l e  
I n s t r u m e n t s  Act a p p l i e s  t o  c o r p o r a t e  d e b t  o b l i g a t i o n s  w h i c h  do n o t  
l i t e r a l l y  conform t o  t h e  s t a t u t o r y  r e q u i r e m e n t s  f o r  n e g o t i a b i l i t y  b u t  
a s  t o  which t h e r e  a r e  s u b s t a n t i a l  economic r e a s o n s  why t h e y  s h o u l d  be 
t r e a t e d  a s  n e g o t i a b l e .  

As ide  from t h e  need f o r  modern iz ing ,  t h e r e  i s  a r e a l  need f o r  a 

r e v i s i o n  of o u r  commercial  s t a t u t e s  i n  t h e  i n t e r e s t  o f  s i m p l i c i t y ,  

c l a r i t y ,  and c e r t a i n t y .  




S e c t i o n  1-107 p r o v i d e s  t h a t  any c l a i m  o r  r i g h t  a r i s i n g  o u t  of  
an a l l e g e d  b r e a c h  can  b e  d i s c h a r g e d  i n  whole ,  o r  i n  p a r t ,  w i t h o u t  con-
s i d e r a t i o n  by a  w r i t t e n  w a i v e r  0.r r e n u n c i a t i o n  s i g n e d  and d e l i v e r e d  
by t h e  a g g r i e v e d  p a r t y ,  T h i s  p r o b a b l y  c o n s t i t u t e s  a  change  i n  t h e  
law of  Co lo rado .  

A r t i c l e  I a l s o  c o n t a i n s  g e n e r a l  d e f i n i t i o n s  and p r i n c i p l e s  of 
i n t e r p r e t a t i o n .  S p e c i a l  d e f i n i t i o n s  f o r  s u c c e e d i n g  a r t i c l e s  a r e  se t  
f o r t h  i n  t h o s e  a r t i c l e s .  The words  d e f i n e d  w i l l  b e  d i s c u s s e d  i n  
c o n n e c t i o n  w i t h  t h e i r  u s e  t h r o u g h o u t  t h e  code ;  t h e i r  meaning i n  t h e  
a b s t r a c t  h a s  no s i g n i f i c a n c e .  

S e c t i o n  1-206 p r o v i d e s  a s t a t u t e  o f  f r a u d s  l i m i t a t i o n  o f  
$5,000 f o r  p e r s o n a l  p r o p e r t y  o t h e r  t h a n  ( 1 )  goods  a s  d e f i n e d  i n  S e c t i o n  
2-201 (where  t h e  l i m i t a t i o n  i s  $ 5 0 0 ) ,  o r  ( 2 )  s e c u r i t i e s  where no d o l l a r  
l i m i t a t i o n  i s  s e t  f o r t h  ( s e c t i o n  8 -319) ,  o r  ( 3  s e c u r i t y  ag reemen t s  
which have  no d o l l a r  l i m i t a t i o n  ( s e c t i o n  9-203 . The s t a t u t e  of  f r a u d s  
r e l a t i n g  t o  t h e  s a l e  of goods  w i l l  i n c r e a s e  t h e  amount f rom $50 t o  5500. 

The a d o p t i o n  of  t h e  u n i f o r m  commercial  code  i n  Co lo rado  would 
r e q u i r e  t h e  r e p e a l  of  t h e  f o l l o w i n g  u n i f o r m  a c t s  and o t h e r  l aws  which 
were adop ted  i n  C o l o r a d o  o n  t h e  d a t e s  i n d i c a t e d ,  a s  w e l l  a s  m i s c e l -  
-1aneous o t h e r  s t a t u t e s :  

Uniform S a l e s  Act  1 9 4 1  

N e g o t i a b l e  I n s t r u m e n t s  Law 1897 

Uniform Warehouse R e c e i p t s  Act  1 9 1 1  

Uniform S t o c k  T r a n s f e r  Act  1927 

Uniform F i d u c i a r i e s  Act  1 9 2 3  

Bulk S a l e s  Act ,  a s  amended i n  1 9 6 1  

Co lo rado  Banking Code, a s  amended i n  1957  

C h a t t e l  Mortgage Laws --

I n  g e n e r a l ,  p r e s e n t  Co lo rado  s t a t u t e s  do  n o t  c o n t a i n  s t a t e m e n t s  

of  p r i n c i p l e s  of  t h e  k i n d  d i s c u s s e d  above. To t h e  e x t e n t  t h a t  such  
p r i n c i p l e s  w i l l  become a  p a r t  o f  o u r  s t a t u t o r y  law i f  t h e  code  i s  
adopted  i n  C o l o r a d o ,  t h e y  w i l l  c o n s t i t u t e  new g u i d e s  f o r  t h e  supreme 
c o u r t  i n  c a s e s  i n v o l v i n g  i n t e r p r e t a t i o n s  o f  t h e  s u c c e e d i n g  a r t i c l e s .  

ARTICLE 2 - SALES 

I. What A r t i c l e  2  d o e s .  

A r t i c l e  2 a p p l i e s  t o  t r a n s a c t i o n s  i n  s a l e s  of  goods .  "Goods" 
i n c l u d e s  movables  and growing c r o p s  and such  i t e m s  a s  t i m b e r  and 
m i n e r a l s  when t h e y  a r e  t o  b e  removed f rom t h e  r e a l  e s t a t e  by t h e  s e l l e r .  
I t  d o e s  n o t  i n c l u d e  non-movables,  i n v e s t m e n t  s e c u r i t i e s  and r i g h t s  o f  
a c t i o n  o r  t r a n s f e r s  which a r e  i n t e n d e d  o n l y  a s  s e c u r i t y .  

11. Format ion  of  C o n t r a c t .  

A. S t a t u t e  of  F r a u d s .  The w r i t i n g  r e l i e d  o n  t o  s a t i s f y  t h e  
s t a t u t e  of  frauds i s  n o t  i n s u f f i c i e n t  m e r e l y  b e c a u s e  it o m i t s  o r  
i n c o r r e c t l y  s t a t e s  t h e  t e r m s .  The  o n l y  l i m i t a t i o n  i s  t h a t  t h e  c o n t r a c t  
i s  n o t  e n f o r c e a b l e  beyond t h e  q u a n t i f y  of goods  shown i n  t h e  w r i t i n g .  



A s  between ü merchant^^^ ( t h a t  i s ,  p e r s o n s  f a m i l i a r  w i t h  t h i s  
t y p e  o f  t r a n s a c t i o n )  when a  l e t t e r  c o n f i r m i n g  t h e  c o n t r a c t  i s  r e c e i v e d ,  
f a i l u r e  t o  deny  i n  w r i t i n g  w i t h i ?  t e n  d a y s  w i l l  r e n d e r  t h e  l e t t e r  a 
s u f f i c i e n t  w r i t i n g  a g a i n s t  t h e  r e c i p i e n t  a s  we l l  a s  t h e  s e n d e r .  

A s  t o  p a r t  payment and a l s o  p a r t  a c c e p t a n c e ,  t h e  c o d e  p e r m i t s  
en fo rcemen t  of  a n  o r a l  c o n t r a c t  o n l y  t o  t h e  e x t e n t  o f  t h e  goods  p a i d  
f o r  and a c c e p t e d  a s  opposed  t o  t h e  e x i s t i n g  l aw  whereupon en fo rcemen t  
and t h e  e n t i r e  c o n t r a c t  would r e s u l t .  

C o n t r a c t s  s u b j e c t  t o  t h e  s t a t u t e  o f  f r a u d s  would be t h o s e  
g r e a t e r  t h a n  $500 a s  opposed  t o  t h e  p r e s e n t  l aw  o f  $50. 

B.  I n d e f i n i t e n e s s .  A c o n t r a c t  w i l l  n o t  f a i l  f o r  i n d e f i n i t e n e s s  
even  though o n e  o r  more t e r m s  a r e  l e f t  open ,  p r o v i d e d  t h a t  t h e r e  i s  a 
r e a s o n a b l y  c e r t a i n  b a s i s  f o r ' s u p p l y  t h e  m i s s i n g  term. 

C. Firm O f f e r s .  A w r i t t e n  p r o m i s e  t o  h o l d  an  o f f e r  open  w i l l  
be e n f o r c e d  a c c o r d i n g  t o  i t s  t e r m s  f o r  a  p e r i o d  n o t  t o  exceed  t h r e e  
months i f  t h e  p r o m i s e  i s  made and s i g n e d  by t h e  "merchant"  even  i f  t h e  
o f f e r  i s  n o t  s u p p o r t e d  by  i n d e p e n d e n t  c o n s i d e r a t i o n .  

D. C o u n t e r - O f f e r s .  The  e f f e c t  o f  a n  a c c e p t a n c e  i s  n o t  d e s t r o y -  
ed though a d d i t i o n a l  terms a r e  s t a t e d ,  u n l e s s  t h e  a c c e p t a n c e  i s  e x p r e s s l y  
made c o n d i t i o n a l  on  t h e  o f f e r o r s  a s s e n t  t o  t h e  a d d i t i o n a l  terms. The 
a d d i t i o n a l  t e r m s  a r e  viewed a s  mere  p r o p o s a l s  f o r  a d d i t i o n s  t o  t h e  con-
t r a c t  e x c e p t  t h a t ,  where  t h e  p a r t i e s  a r e  m e r c h a n t s  t h e n  t h e  a d d i t i o n a l  
t e r m s  d o  n o t  m a t e r i a l l y  a l t e r  t h e  o r i g i n a l  o f f e r ,  t h e  a d d i t i o n a l  terms 
become p a r t  o f  t h e  c o n t r a c t  u n l e s s  t h e  o t h e r  p a r t y  i n d i c a t e s  h i s  
o b j e c t i o n s  w i t h i n  a  r e a s o n a b l e  time. 

E. Acceptance  o f  O f f e r  - G e n e r a l l y ,  O f f e r s  a r e  t o  b e  c o n s t r u e d  
a s  i n v i t i n g  a c c e p t a n c e  i n  any r e a s o n a b l e  manner ,  r e j e c t i n g  t h e  r e q u i r e -  
ments  t h a t  t h e  a c c e p t a n c e  b e  t r a n s m i t t e d  by t h e  same medium by which  
t h e  o f f e r  was made. 

F. U n i l a t e r a l  C o n t r a c t s ,  The  o f f e r e e  h a s  no power t o  a c c e p t  
by pe r fo rmance  u n l e s s  h e  n o t i f i e s  t h e  o f f e r o r  w i t h i n  a r e a s o n a b l e  t i m e  
t h a t  h e  i n t e n d s  t o  a c c e p t .  When t h e  o f f e r o r  a s k s  f o r  c u r r e n t  sh ipmen t ,  
shipment  of  non-conforming goods  c o n s t i t u t e s  b o t h  a n  a c c e p t a n c e  and a 
b r e a c h .  

G .  M o d i f i c a t i o n  o f  C o n t r a c t ,  An ag reemen t  made i n  good f a i t h  
modi fy ing  a c o n t r a c t  d o e s  n o t  need c o n s i d e r a t i o n  t o  b e  b i n d i n g .  

111. I n t e r ~ r e t a t i o n  and Pe r fo rmance .  

A. Ass iqnments ,  1. R i g h t s .  U n l e s s  t h e  c o n t r a c t  e x p r e s s l y  
p r o h i b i t s  a s s i g n m e n t  of r i g h t s ,  o r  u n l e s s  t h e  a s s i g n m e n t  would m a t e r i a l l y  
i n c r e a s e  t h e  o t h e r  p a r t y ' s  b u r d e n s ,  a l l  r i g h t s  o f  b u y e r  o r  s e l l e r  may 
b e  a s s i g n e d .  R i g h t s  a r i s i n g  f rom t h e  o t h e r  p a r t y ' s  b r e a c h  of  c o n t r a c t  
o r  f rom t h e  a s s i g n o r ' s  d u e  p e r f o r m a n c e  o f  h i s  e n t i r e  o b l i g a t i o n  may b e  
a s s i g n e d  d e s p i t e  c o n t r a r y  p r o v i s i o n s  i n  t h e  c o n t r a c t .  

2 .  D u t i e s  may b e  a s s i g n e d  i f ' t h e  o t h e r  p a r t y  h a s  no s u b s t a n t i a l  
i n t e r e s t  i n  h a v i n g  t h e  a s s i g n o r  p e r f o r m  p e r s o n a l l y .  



B. W a r r a n t i e s .  1. Types OF Viarrant'ies. a .  Express  War- 
r a n t i e s .  Express  w a r r a n t i e s  i n c l u d e  t h e  warnanty  t h a t  t h e  goods 
w i l l  be  o f  t h e  t y p e  d e s o r i b e d  i n  t h e  c o n b r a c t  and t h e  similir war-
r a n t y  t h a t  t h e  goods w5Il conform t o  a n y  sample o r  model which was 
t h e  b a s i s  f o r  t h e  c o n t r a c t .  The code  d e p a r t s  from t h e  s a l e s  a c t  i n  
o m i t t i n g  any requiremen* t h a t  t h e  buyer  prove  h i s  r e l i a n c e  upon a n  
e x p r e s s  war ran ty .  

b. W a r r a n t i e s  of  T i t l e .  The selil'er i m p l i e d l y  w a r r a n t s  t h a t  
he h a s  power t o  convey good t i t l e  and t h a t  t h e  goods w i l l  be  d e l i v e r e d  
f r e e  of any encumbrance unknown t o  t h e  buyer  a t  t h e  time of c o n t r a c t i n g  
and t h a t  t h e  goods w i l l  be d e l i v e r e d  f r e e  of  any c l a i m  o r  i n f r i n g e m e n t  
e x c e p t  when t h e  goods have been manufac tured  i n  compl iance  w i t h  s p e c i f i -  
c a t i o n s  f u r n i s h e d  by t h e  buyer .  

c .  I m p l i e d  W a r r a n t i e s .  ( 1 )  Warranty  of M e r c h a n t a b i l i t y .  A 
w a r r a n t y  of m e r c h a n t a b i l i t y  a r i s e s  whenever goods a r e  s o l d  by a p e r s o n  
whose o c c u p a t i o n  i s  t o  s e l l  goods o f  t h a t  t y p e .  M e r c h a n t a b i l i t y  i s  
t h e  f a i r  a v e r a g e  q u a l i t y  of and u n i f o r m i t y  and s p e c i f i c a l l y  i n c l u d e s  
food o r  d r i n k  t o  be consumed on t h e  p remises .  

( 2 )  Warranty of F i t n e s s  f o r  a  P a r t i c u l a r  Purpose.  T h i s  a r i s e s  
when a se l le r  h a s  r e a s o n  t o  know t h a t  t h e  buyer  i n t e n d s  t o  u s e  t h e  
goods f o r  a  p a r t i c u l a r  purpose  and t h e  buyer  i s  r e l y i n g  on t h e  s e l l e r ' s  
s k i l l  o r  judgment. 

2 .  P e r s o n s  t o  whom W a r r a n t i e s  Extend.  The code l e a v e s  t h e  
p r i v i t y  q u e s t i o n s  f o r  a c a s e  t o  c a s e  d e t e r m i n a t i o n  e x c e p t  t h a t  a sel-
l e r ' s  w a r r a n t i e s  e x t e n d  t o  t h e  f a m i l y  and household  of  t h e  buyer  and 
c e r t a i n  q u e s t s  i f  it i s  r e a s o n a b l e  t o  e x p e c t  t h a t  such  a  pe r son  may 
u s e  t h e  goods. 

3.  L i m i t a t i o n  o f  W a r r a n t i e s .  A c o u r t  i s  p e r m i t t e d  t o  r e f u s e  
t o  e n f o r c e  any c l a u s e  of a c o n t r a c t  t h a t  was u n c o n s c i o n a b l e  a t  t h e  time 
it was made. T h i s  c o n c e p t  o f  u n c o n s c i o n a b i l i t y  p r o b a b l y  does  n o t  r e f e r  
t o  compara t ive  b a r g a i n i n g  power b u t  t o  p r e v e n t i o n  of u n f a i r  s u r p r i s e .  
Apar t  from t h e  u n c o n s c i o n a b i l i t y  s e c t i o n ,  t h e  code sets  o u t  s p e c i f i c a l l y  
t h e  manner i n  which e a c h  t y p e  of w a r r a n t y  may be l i m i t e d .  

An e x p r e s s  w a r r a n t y  and a l i m i t a t i o n  o f  w a r r a n t y  l i a b i l i t y  a r e  
t o  be c o n s t r u e d  a s  c o n s i s t e n t ,  i f  p o s s i b l e ,  b u t  when such c o n s t r u c t i o n  
i s  i m p o s s i b l e  t h e  e x p r e s s  w a r r a n t y  w i l l  p r e v a i l .  

The i m p l i e d  w a r r a n t y  of  t i t l e  ( a n d  t h e  w a r r a n t y  a g a i n s t  i n -  
f r i n g e m e n t )  can  be exc luded  o r  modi f i ed  by s p e c i f i c  l anguage  o r  by c e r -
t a i n  c i r c u m s t a n c e s ,  such  a s  s a l e s  under  e x e c u t i o n  o r  by f o r e c l o s i n g  
l i e n o r s ,  i n d i c a t i n g  t h a t  t h e  s e l l e r  i n t e n d s  t o  s e l l  o n l y  on a  q u i t - c l a i m  
b a s i s .  

O t h e r  i m p l i e d  w a r r a n t i e s  c a n  be exc luded  o r  modi f i ed  by t h e  
t r a d e  u s a g e  o r  c o u r s e  of  d e a l i n g s  and by e x p r e s s i o n s  such a s  "wi th  a l l  
f a u l t s . "  I f  t h e  l i m i t a t i o n  i s  i n  w r i t i n g ,  t h e  w r i t i n g  must be consp icu-  
o u s  and t h e  w a r r a n t y  of f i t n e s s  f o r  a  p a r t i c u l a r  u s e  can  be l i m i t e d  
o n l y  i n  w r i t i n g .  

C. D e l i v e r y .  When t h e  c o n t r a c t  i s  e n t i r e l y  s i l e n t  a s  t o  
d e l i v e r y ,  t h e  p l a c e  o f  d e l i v e r y  i s  t h e  s e l l e r ' s  p l a c e  of b u s i n e s s .  



When t h e  goods a r e  i n  t h e  hands  of  a b a i l e e  and t h e  goods a r e  n o t  t o  
be moved, t e n d e r  of d e l i v e r y  i s  ach ieved  by t e n d e r  t o  t h e  buyer  of  a 
n e g o t i a b l e  document of t i t l e  o r  hy t h e  b a i l e e ' s  acknowledgment of t h e  
b u y e r ' s  r i g h t s  t o  p o s s e s s i o n .  When t h e  goods a r e  t o  be g i v e n  t o  a  
c a r r i e r  t h e  d e l i v e r y  o b l i g a t i o n  depends  upon whe the r  t h e  c o n t r a c t  i s  a 
shipment c o n t r a c t  o r  a  d e s t i n a t i o n  c o n t r a c t .  The d e t e r m i n a t i o n  a s  t o  
whether  a  c o n t r a c t  i s  a shipment  o r  d e s t i n a t i o n  c o n t r a c t  does  n o t  
depend upon which p a r t y  pays  t h e  s h i p p i n g  c o s t s .  R a t h e r ,  c o n t r a c t s  a re  
presumed t o  be shipment  c o n t r a c t s  u n t i l  t h e  c o n t r a r y  i s  proven. 

D. Consequences of Non-Conforminq D e l i v e r y .  I f  d e l i v e r y  f a i l s  
i n  any r e s p e c t  t o  conform t o  t h e  c o n t r a c t  t h e  buyer  may r e j e c t  t h e  
t e n d e r  i n  p a r t  o r  i n  whole. T h i s  i s ,  however, l i m i t e d  a s  f o l l o w s :  

1. Cure. U n t i l  t h e  t ime  f o r  performance h a s  e x p i r e d ,  t h e  
s e l l e r  may "cure"  by subsequent  t e n d e r  of conforming d e l i v e r y .  A f t e r  
t h e  e x p i r a t i o n  of t h e  t ime  f o r  performance t h e  s e l l e r  i s  e n t i t l e d  t o  
c u r e  i f  he had r e a s o n  t o  b e l i e v e  t h a t  t h e  o r i g i n a l  t e n d e r  would have 
been a c c e p t a b l e .  A non-conformity c a p a b l e  of c u r e  must be communicated 
by t h e  buyer t o  t h e  s e l l e r  w i t h  s p e c i f i c i t y .  

2. S u b s t a n t i a l  performance.  Once a buyer  h a s  a c c e p t e d  t h e  
goods, he may revoke accep tance  o n l y  i f  t h e  nonconformi ty  s u b s t a n t i a l l y  
impa i r s  t h e  v a l u e  of t h e  c o n t r a c t .  I n  an  i n s t a l l m e n t  c o n t r a c t  t h e  
buyer may r e j e c t  o n l y  t h e  nonconforming i n s t a l l m e n t  u n l e s s  t h e  noncon-
f o r m i t y ,  t o g e t h e r  w i t h  any p r i o r  n o n c o n f o r m i t i e s  t h a t  may have o c c u r r e d ,  
s u b s t a n t i a l l y  i m p a i r s  t h e  v a l u e  o f  t h e  e n t i r e  c o n t r a c t .  

3.  S u b s t i t u t e d  performance.  I f  t h e  goods a r e  damaged w i t h o u t  
f a u l t  of e i t h e r  p a r t y  and b e f o r e  r i s k  of l o s s  h a s  passed  t o  t h e  buyer ,  
t h e  buyer  may c a n c e l  t h e  c o n t r a c t  o r  a c c e p t  t h e  goods w i t h  due a l lowance  
i n  t h e  p r i c e ,  b u t  he may n o t  t r e a t  t h e  c o n t r a c t  a s  breached.  When de- 
l i v e r y  i s  de layed  o r  r endered  commercia l ly  i m p r a c t i c a l  by an e v e n t  ' 

whose non-occurrence was a  b a s i c  assumpt ion  of t h e  c o n t r a c t ,  t h e  buyer  
has  t h e  a l t e r n a t i v e  of c a n c e l l i n g  t h e  c o n t r a c t  o r  of a c c e p t i n g  a  reduced 
o r  de layed  performance.  However, no b reach  w i l l  have o c c u r r e d .  When 
t h e  agreed  manner of d e l i v e r y  h a s  become commercial ly i m p r a c t i c a l ,  t h e  
buyer  must a c c e p t  a r e a s o n a b l e  s u b s t i t u t e .  

E.  Risk  of Loss and I n s u r a b l e  I n t e r e s t .  Risk  o f  l o s s  h inged 
on t h e  l o c a t i o n  of " t i t l e i 1 i s  r e j e c t e d  under  t h e  code;  r a t h e r ,  r i s k  of 
l o s s  i s  governed by t h e  d e l i v e r y  o b l i g a t i o n ,  i n  t h e  absence  of b reach  
o r  c o n t r a r y  agreement .  

Where t h e  s e l l e r  b r e a c h e s  a c o n t r a c t  by t e n d e r i n g  nonconforming 
goods, t h e  r i s k  of l o s s  remains  on t h e  s e l l e r  u n t i l  c u r e  o r  accep tance .  
However, once t h e  buyer  h a s  a c c e p t e d ,  even though he may r i g h t f u l l y  re-
voke accep tance ,  r i s k  of  l o s s  r e s t s  on s e l l e r  o n l y  t o  t h e  e x t e n t  t h e  
b u y e r ' s  i n s u r a n c e  i s  adequa te .  Cor respond ing ly ,  when p r i o r  t o  d e l i v e r y  
t h e  buyer  b reaches  a c o n t r a c t ,  r i s k  of  l o s s  p a s s e s  t o  buyer  o n l y  t o  
t h e  e x t e n t  t h a t  t h e  s e l l e r ' s  i n s u r a n c e  i s  inadequa te .  

The b u y e r ' s  i n s u r a b l e  i n t e r e s t  a r i s e s  a s  soon a s  e x i s t i n g  goods 
a r e  i d e n t i f i e d  t o  t h e  c o n t r a c t  and t h e  s e l l e r ' s  i n s u r a b l e  i n t e r e s t  
c o n t i n u e s  s o  long  a s  t h e  se l ler  r e t a i n s  any s e c u r i t y  i n t e r e s t  i n  t h e  
goods. 



F. Payment. Payment i s  presumed t o  be due o n l y  a f t e r  t h e  
buye r  h a s  had an  o p p o r t u n i t y  t o  i n s p e c t  t h e  goods.  

When t h e  c o n t r a c t  c a l l s  f o r  payment a g a i n s t  documents ,  t h e  
buye r  i s  n o t  e n t i t l e d  t o  i n s p e c t  b e f o r e  payment i s  due .  The payment 
h e r e  i n  no way l i m i t s  t h e  b u y e r ' s  r e m e d i e s  i f  t h e  goods  a r e  nonconform- 
i n g .  

Any manner of  payment may be u s e d  which i s  c u r r e n t  i n  t h e  
o r d i n a r y  c o u r s e  o f  b u s i n e s s .  Payment by check  i s  c o n d i t i o n a l  upon 
honor  on due p r e s e n t m e n t .  

G. Assu rance  o f  Per formance .  A buyer  o r  s e l l e r  who h a s  
r e a s o n a b l e  ground f o r  d o u b t i n g  t h e  a b i l i t y  o r  w i l l i n g n e s s  o f  t h e  o t h e r  
p a r t y  t o  pe r fo rm may demand a d e q u a t e  a s s u r a n c e  of per formance  from t h e  
o t h e r  p a r t y .  

I V .  Remedies.  

A .  Accep tance .  Accep tance  o c c u r s  whenever ,  a f t e r  a  r e a s o n a b l e  
o p p o r t u n i t y  t o  i n s p e c t ,  t h e  b u y e r  n o t i f i e s  t h e  s e l l e r  t h a t  t h e  qoods 
a r e  conforming  o r  t h a t  t h e  goods w i l l  be  a c c e p t e d  d e s p i t e  c o n f o r m i t y .  
The b u y e r  w i l l  be  deemed t o  have  a c c e p t e d  t h e  goods  i f  h e  f a i l s  t o  
o b j e c t  w i t h i n  a  r e a s o n a b l e  time o r  i f  he  t r e a t s  t h e  goods  i n  a manner 
i n c o n s i s t e n t  w i t h  t h e  s e l l e r ' s  owner sh ip .  

B. S e l l e r s ' s  Remedy i n  t h e  Absence o f  Accep tance .  I f  t h e  
b u y e r ' s  r e j e c t i o n  i s  p r o p e r ,  t h e  buye r  must n e v e r t h e l e s s  h o l d  t h e  goods 
u n d e r  r e a s o n a b l e  c a r e  f o r  a  l o n g  enough time t o  p e r m i t  removal  by t h e  
s e l l e r .  Sihen t h e  b u y e r  d e a l s  i n  goods  of t h e  t y p e  r e j e c t e d ,  he  must 
honor  r e a s o n a b l e  i n s t r u c t i o n s  from t h e  s e l l e r  a s  t o  d i s p o s i t i o n  of t h e  
goods and ,  i n  t h e  a b s e n c e  of  such  i n s t r u c t i o n s ,  he m u s t  s e l l  t h e  goods  
f o r  t h e  s e l l e r ' s  a c c o u n t  i f  t h e  goods  a r e  s u b j e c t  t o  r a p i d  d e c l i n e  i n  
v a l u e .  

lidhen t h e  b u y e r  h a s  b reached  t h e  c o n t r a c t  w i t h o u t  h a v i n g  a c -
c e p t e d  t h e  goods ,  t h e  s e l l e r ' s  r e m e d i e s  f a l l  i n t o  two c a t e g o r i e s :  

1. Remedies which r e a c h  d i r e c t l y  t o  t h e  goods  t h e m s e l v e s  --
t h e  s e l l e r  may w i t h h o l d  d e l i v e r y  o r  i f  t h e  goods a r e  i n  t h e  hands  o f  a 
b a i l e e  he  may, a s  a g a i n s t  t h e  b u y e r ,  " s t o p  i n  t r a n s i t 1 '  a t  any time 
p r i o r  t o  d e l i v e r y .  I f  t h e  b r e a c h  o c c u r s  b e f o r e  t h e  m a n u f a c t u r e  o f  t h e  
goods h a s  been comple t ed ,  t h e  s e l l e r  may comple t e  t h e  goods  w i t h o u t  
v i o l a t i n g  any r u l e  a g a i n s t  l i t i g a t i o n  o r  damages. I f  t h e  b u y e r s  b r e a c h  
o c c u r s  when h e  i s  i n s o l v e n t ,  t h e  s e l l e r ,  u n d e r  c e r t a i n  c i r c u m s t a n c e s ,  
may r e c o v e r  t h e  goods  even  a f t e r  d e l i v e r y  and a c c e p t a n c e .  

2. Remedies which a l l o w  mone ta ry  damages -- t h e  s e l l e r  h a s  
t h e  a l t e r n a t i v e  of  s u i n g  f o r  damages a s  computed by " r e s a l e , "  o r  of  
s u i n g  f o r  "damages f o r  n o n - a c c e p t a n c e . "  A s  t o  t h e  f o r m e r ,  on l e a r n i n g  
of  t h e  b r e a c h ,  t h e  s e l l e r  may, s u b j e c t  t o  s p e c i f i e d  s a f e g u a r d s ,  s e l l  
t h e  goods  a t  p u b l i c  o r  p r i v a t e  s a l e ,  and t h e n  s u e  f o r  t h e  d i f f e r e n c e  
between t h e  c o n t r a c t  p r i c e  and t h e  r e s a l e  p r i c e .  The s e l l e r  may r e t a i n  
any p r o f i t .  A l t e r n a t i v e l y  t h e  s e l l e r  may s u e  f o r  "damages f o r  non- 
a c c e p t a n c e , "  such  damages b e i n g  measured by t h e  d i f f e r e n c e  between t h e  
c o n t r a c t  p r i c e  and t h e  marke t  p r i c e  a t  time and p l a c e  f o r  d e l i v e r y ,  
a l l o w i n g  such  a d d i t i o n a l  damages a s  n e c e s s a r y  t o  p u t  t h e  s e l l e r  i n  a s  



good a p o s i t i o n  a s  he  would have been had t h e r e  been pe r fo rmance .  An 
a c t i o n  f o r  p r i c e  i s  n o t  p e r m i t t e d  u n l e s s  it can  be shown t h a t  r e s a l e  
i s  i m p o s s i b l e  o r  t h a t  t h e  goods  have been damaged a f t e r  r i s k  of l o s s  
has  p a s s e d  t o  t h e  buyer .  

C. S e l l e r s  Remedies on Accep tance .  Once t h e  goods  have  been 
a c c e p t e d ,  t h e  s e l l e r  h a s  s t a n d i n g  t o  m a i n t a i n  an  a c t i o n  f o r  t h e  p r i c e  
even though t h e  s e l l e r  may have a l s o  b reached  t h e  c o n t r a c t .  The 
b u y e r ' s  c l a i m  must be  a s s e r t e d  by way of  c o u n t e r c l a i m  r a t h e r  t h a n  de- 
f  ense .  

D.  B u y e r ' s  Remedies i n  t h e  Absence of  Accep tance .  1. Remedies 
r e a c h i n g  goods.  a .  Goods r e j e c t e d  f o r  non-confo rmi ty .  The b u y e r  i s  
g i v e n  a - p o s s e s s o r y  s e c u r i t y  i n t e r e s t  t o  t h e  e x t e n t  o f  - payments  on t h e  
wurchase m i c e .  i n s p e c t i o n  c o s t s .  and e x P e n s e s  i n c u r r e d  p u r s u a n t  t o  t h e  
b u y e r ' s  d h t y  t o  d i s p o s e  of  r i g h t f u l l y  r e j e c t e d  goods.  TO s a t i s f y  t h i s  
s e c u r i t y  i n t e r e s t ,  t h e  b u y e r  h a s  t h e  r i g h t s  o f  r e s a l e .  

b. S p e c i f i c  Per formance .  Buyer h a s  a r i g h t  t o  o b t a i n  s p e c i f i c  
goods i d e n t i f i e d  t o  t h e  c o n t r a c t  i f  comparable  goods  c a n n o t  be p rocured  
e l s e w h e r e  o r  i f  t h e y  have  been  I t sh ipped  u n d e r  r e s e r v a t i o n "  and  payment 
h a s  been t e n d e r e d .  

2. Damages. The b u y e r  i s  g i v e n  t h e  a l t e r n a t i v e  of  s u i n g  f o r  
damages a s  computed by "cove r"  o r  f o r  "damages f o r  n o n - d e l i v e r y . "  
"CoverN i s  t h e  b u y e r ' s  r i g h t  t o  p u r c h a s e  s u b s t i t u t e  goods  w i t h i n  a 
r e a s o n a b l e  t i m e  a f t e r  l e a r n i n g  o f  t h e  s e l l e r ' s  b reach .  He may th'en s u e  
t h e  s e l l e r  f o r  t h e  d i f f e r e n c e  between t h e  c o v e r  p r i c e  and t h e  c o n t r a c t  
p r i c e .  ''Damages f o r  n o n - d e l i v e r y "  a r e  d e f i n e d  a s  t h e  d i f f e r e n c e  between 
t h e  marke t  p r i c e  a t  t h e  t i m e  t h e  b u y e r  l e a r n e d  of  t h e  b r e a c h  and t h e  
c o n t r a c t  p r i c e .  T h i s  changes  t h e  e x i s t i n g  l a w  which p r o v i d e d  t h a t  t h e  
r e l e v a n t  marke t  p r i c e  was t h a t  p r e v a i l i n g  a t  t h e  t i m e  d e l i v e r y  s h o u l d  
have been made. A d d i t i o n a l l y ,  t h e  b u y e r  may a l s o  r e c o v e r  consequen t i ' a l  
damages which a r e  any l o s s e s  r e s u l t i n g  from t h e  b u y e r ' s  b u s i n e s s  p o s i -  
t i o n  which t h e  s e l l e r  had r e a s o n  t o  know a t  t h e  t i m e  o f  c o n t r a c t i n g .  
The buye r  i s  u n d e r  d u t y  t o  m i t i g a t e  c o n s e q u e n t i a l  damages. 

E.  B u y e r ' s  Remedies a f t e r  Accep tance .  The measure o f  damages 
i s  t h e  l o s s  r e s u l t i n q  i n  o r d i n a r y  c o u r s e  f rom t h e  b r e a c h .  Where t h e  
d e f e c t  i s  a l s o  a  b r e a c h  o f  w a r r a n t y ,  t h e  measure  of  damages no rma l ly  
t o  be a p p l i e d  i s  t h e  d i f f e r e n c e  between t h e  v a l u e  o f  t h e  goods  a s  war- 
r a n t e d  and t h e  v a l u e  a s  a c c e p t e d ,  Va lue  i s  computed a s  o f  t h e  t i m e  and 
p l a c e  of  a c c e p t a n c e .  C o n s e q u e n t i a l  damages may a l s o  be  r e c o v e r e d .  

F. C o n t r a c t u a l  L i m i t a t i o n s  on Remedies.  A r e a s o n a b l e  amount 
of  l i q u i d a t e d  damages i s  p e r m i t t e d .  A l s o ,  t h e  p a r t i e s  may l i m i t  t h e  
t y p e  of r emed ies  t h a t  may b e  r e s o r t e d  t o ,  a l t h o u g h  when c i r c u m s t a n c e s  
c a u s e  a  l i m i t e d  remedy t o  f a i l  of i t s  p u r p o s e ,  t h e  l i m i t a t i o n  may b e  
r e p u d i a t e d .  P a r t i e s  a r e  p e r m i t t e d  t o  l i m i t  o r  e x c l u d e  c o n s e q u e n t i a l  
damages, b u t  such  l i m i t a t i o n s  are  e x p r e s s l y  s u b j e c t  t o  t h e  "unconsc ion-  
a b i l i t y  s e c t i o n .  It 

G. S t a t u t e  o f  L i m i t a t i o n s ,  An a c t i o n  f o r  b r e a c h  of  any  con- 
t r a c t  f o r  s a l e  of goods  must be commenced w i t h i n  f o u r  y e a r s  r a t h e r  t h a n  
t h e  s i x - y e a r  p e r i o d  which i s  now t h e  l aw  i n  Co lo rado .  Fu r the rmore ,  by 
t h e  o r i g i n a l  agreement  t h e  p a r t i e s  may r e d u c e  t h e  p e r i o d  of  l i m i t a t i o n s  
t o  n o t  less t h a n  one  y e a r ,  b u t  may n o t  e x t e n d  t h e  p e r i o d .  



V. T h i r d  P e r s o n s .  

A .  C r e d i t o r s  o f  t h e  Se1 , l e r .  A b u y e r  who h a s  p a i d  a  p a r t  o f  
o f  t h e  p r i c e  f o r  goods i d e n t i f i e d  t o  t h e  c o n t r a c t  may r e c o v e r  t h e  
goods f rom t h e  s e l l e r  on t e n d e r  of t h e  b a l a n c e  o f  t h e  p r i c e ,  p rov ided  
t h a t  t h e  se l l e r  h a s  become i n s o l v e n t  w i t h i n  t e n  d a y s  a f t e r  h e  f i r s t  
r e c e i v e d  payment f rom t h e  buye r .  T h i s  r i g h t  t o  r e c o v e r  t h e  goods i s  
s u p e r i o r  t o  t h e  r i g h t s  o f  t h e  s e l l e r ' s  c r e d i t o r s ,  e x c e p t  f o r  r i g h t s  
t h e y  o b t a i n  u n d e r  A r t i c l e  9 o f  t h e  code ,  o r  u n l e s s  t h e  i d e n t i f i c a t i o n  
of  t h e  goods t o  t h e  c o n t r a c t ,  o r  t h e  s e l l e r ' s  r e t e n t i o n  of  p o s s e s s i o n ,  
amounts t o  a  f r a u d u l e n t  t r a n s f e r  o r  v o i d a b l e  p r e f e r e n c e .  The un i fo rm 
code would s u b j e c t  t h e  r e c l a i m i n g  s e l l e r  t o  p r i o r  r i g h t s  of  a l i e n  
c r e d i t o r .  The Co lo rado  p r o b o s a l  f o l l o w s  t h e  code  a s  e n a c t e d  i n  New 
York, C a l i f o r n i a ,  I l l i n o i s ,  N e w  l ,~iexico,  and Maine and which d o e s  n o t  
g i v e  t h e  l i e n  c r e d i t o r  t h i s  s u p e r i o r  r i g h t .  T h i s  w i l l  a v o i d  changing  
t h e  e x i s t i n g  Co lo rado  l aw a s  found i n  I n  re  Appel  S u i t  and Cloak  Co. ,  
198  F .  2d 322 and s e e  I n  re  K r a v i t z ,  278  F. 2d 820. 

B ,  The C r e d i t o r s  of t h e  Buyer.  A s e l l e r  may r e c o v e r  goods  
r e c e i v e d  on c r e d i t  bv t h e  b u y e r  when i n s o l v e n t  i f  demand f o r  t h e  qoods  
i s  made w i t h i n  t e n  d a y s  a f t e r  t h e  goods  a r e  r e c e i v e d .  I f ,  however, 
t h e  s e l l e r  h a s  r e c e i v e d  f rom t h e  b u y e r  a w r i t t e n  m i s r e p r e s e n t a t i o n  of 
s o l v e n c y  w i t h i n  t h r e e  months p r i o r  t o  d e l i v e r y  o f  t h e  goods ,  t h e n  t h e  
t en -day  l i m i t a t i o n  d o e s  n o t  a p p l y .  T h i s  r i g h t  i s  s u p e r i o r  t o  t h e  
r i g h t  o f  t h e  b u y e r ' s  c r e d i t o r s  u n l e s s  t h e s e  c r e d i t o r s  have a s e c u r i t y  
i n t e r e s t .  

S e l l e r s  c a n  no l o n g e r  r e l y  on t h e  s o - c a l l e d  " s a l e  on cons ign-  
ment" t o  p r o t e c t  t h e i r  s e c u r i t y  i n t e r e s t s  i n  goods s o l d  f o r  r e s a l e .  
A s a l e  where t i t l e  i s  p u r p o r t e d  t o  be r e s e r v e d  i n  t h e  s e l l e r  u n t i l  
r e s a l e  d o e s  n o t  g i v e  t h e  s e l l e r  o r  c o n s i g n o r  a  r i g h t  s u p e r i o r  t o  t h e  
b u y e r ' s  c r e d i t o r s  u n l e s s  t h e r e  i s  compl i ance  w i t h  A r t i c l e  9. 

C.  Good F a i t h  P u r c h a s e s  From t h e - B u y e r .  The s e l l e r ' s  power 
t o  r e c o v e r  t h e  goods i s  d e f e a t e d  by r e s a l e  t o  a b u y e r  who h a s  no 
knowledge o f  t h e  s e l l e r ' s  i n t e r e s t  and who p u r c h a s e s  i n  t h e  o r d i n a r y  
c o u r s e  of  t h e  b u s i n e s s .  

ARTICLE 3 - PAPERCO~Y'I~~~ERCIAL 

A r t i c l e  3 of t h e  un i fo rm commerc ia l  code i s  a p r e c i s e  and 
c o n c i s e  r e v i s i o n  o f  t h e  o l d e s t  of  t h e  u n i f o r m  l a w s ,  t h e  N e g o t i a b l e  
I n s t r u m e n t s  Law, which was a d o p t e d  i n  C o l o r a d o  i n  1897.  Changes i n  
commercial  l anguage  and p r a c t i c e  d u r i n g  t h e  n e a r l y  7 0  y e a r s  s i n c e  t h e  
N I L  was d r a f t e d ,  t o g e t h e r  w i t h  i n c o n s i s t e n t  c o u r t  i n t e r p r e t a t i o n s  o f  
many s e c t i o n s  c a u s i n g  a l a c k  of  u n i f o r m i t y  i n  t h e  l aw ,  have  r e s u l t e d  i n  
a need f o r  a n  u p - d a t i n g  of t h a t  s t a t u t e .  A r t i c l e  3 i s  t h o r o u g h l y  
i n t e g r a t e d  w i t h  t h e  r e m a i n d e r  of  t h e  code s o  t h a t  t h e  r u l e s  g o v e r n i n g  
t h e  law of commercial  p a p e r  a r e  p a r t  of a c o n s i s t e n t  p a t t e r n  of com-
m e r c i a l  l aw.  

Al though A r t i c l e  3 of  t h e  code  i s  c o n s i d e r a b l y  s h o r t e r  t h a n  

t h e  NIL, t h e  l o g i c a l  a r r a n g e m e n t  of  t h e  s e c t i o n s  makes it an  e a s i e r  

s t a t u t e  t o  work w i t h  t h a n  t h e  N I L .  T h i s  c o n t r i b u t i o n ,  p e r h a p s  most 

s i g n i f i c a n t  i n  A r t i c l e  3, overshadows any changes  i n  t h e  law e f f e c t e d  

by t h e  a r t i c l e ,  a l t h o u g h  such  changes  do  e x i s t ,  some of  t h e  more 




s i g n i f i c a n t  of which a r e  no ted  below. A r t i c l e  3 c o n t i n u e s  t h e  p o l i c y  
of t h e  NIL of promoting t h e  f r e e  f l o w  of commercial  p a p e r  which i s  
used s o  e x t e n s i v e l y  a s  a s u b s t i t u t e  f o r  money. 

The f o l l o w i n g  s e c t i o n s  o f  t h e  code may be n o t e d  a s  e i t h e r  
changing t h e  law of  t h e  NIL o r  s p e c i f y i n g  a r u l e  where none e x i s t e d  
under  t h e  NIL: 

1. UCC S e c t i o n  3-105 se t s  f o r t h  r u l e s  a s  t o  when a promise  o r  
o r d e r  i s  u n c o n d i t i o n a l  ( a  r e q u i r e m e n t  of n e g o t i a b i l i t y ) ,  and p r o v i d e s  
t h a t  a r e f e r e n c e  i n  an  i n s t r u m e n t  t o  some o t h e r  document d o e s  n o t  
r e n d e r  t h e  promise  o r  o r d e r  c o n d i t i o n a l  u n l e s s  t h e  i n s t r u m e n t  i s  spe-
c i f  i c a l l y  made " s u b j e c t  t o "  t h e  o t h e r  document. 

2. UCC S e c t i o n  3-109 r e s o l v e s  c e r t a i n  problems which a r o s e  
under  t h e  N I L  a s  t o  t h e  n e g o t i a b i l i t y  of an  i n s t r u m e n t  t h e  payab le  
d a t e  of which i s  s u b j e c t  t o  a c c e l e r a t i o n  o r  e x t e n s i o n ,  f a v o r i n g  n e g o t i -  
a b i l i t y  i n  b o t h  i n s t a n c e s .  However, t h e  N I L  r u l e  t h a t  a n  i n s t r u m e n t  
i s  n e g o t i a b l e  which i s  p a y a b l e  upon a n  e v e n t  u n c e r t a i n  a s  t o  t i m e  o f  
o c c u r r e n c e  is  r e v e r s e d ,  

3. The committee h a s  recommended a d o p t i o n  o f  a l t e r n a t i v e  B o f  
UCC S e c t i o n  3-121 p r o v i d i n g  t h a t  I'A n o t e  o r  a c c e p t a n c e  which s t a t e s  
t h a t  i t  i s  p a y a b l e  a t  a bank i s  n o t  of i t s e l f  a n  o r d e r  o r  a u t h o r i z a t i o n  
t o  t h e  bank t o  pay it. '  Al though t h i s  r e v e r s e s  t h e  r u l e  of CRS 1953,  
95-1-87, it conforms t o  t h e  r u l e  a d o p t e d  by t h e  m a j o r i t y  of  t h e  
w e s t e r n  s t a t e s  which have adop ted  t h e  code  and i s  b e l i e v e d  t o  conform 
t o  t h e  a c t u a l  p r a c t i c e  f o l l o w e d  by Co lo rado  banks.  

4.  UCC S e c t i o n  3-204 changes  t h e  "once b e a r e r  p a p e r  a lways  
b e a r e r  paper1 '  r u l e  u n d e r  t h e  NIL. See  CRS 1953,  95-1-40. Under UCC 
S e c t i o n  3-204 any i n s t r u m e n t  s p e c i a l l y  i n d o r s e d  becomes p a y a b l e  t o  t h e  
o r d e r  of  t h e  s p e c i a l  i n d o r s e e  and may be  f u r t h e r  n e g o t i a t e d  o n l y  by ' 

h i s  indorsement .  

5. UCC S e c t i o n  3-302 d e f i n e s  t h e  r e q u i r e m e n t s  of  a h o l d e r  i n  
due c o u r s e ,  e l i m i n a t i n g  t h e  r e q u i r e m e n t  t h a t  t h e  i n s t r u m e n t  be com-
p l e t e  and r e g u l a r  on i t s  f a c e ,  b u t  a c h i e v e s  much t h e  same r e s u l t  i n  
t h a t  it must b e ' t a k e n  " i n  good f a i t h . "  S u b s e c t i o n  ( 2 )  s t a t e s  t h a t  a 
payee may be a h o l d e r  i n  due c o u r s e ,  r e s o l v i n g  t h e  q u e s t i o n  which 
e x i s t e d  u n d e r  t h e  NIL. 

6 .  UCC S e c t i o n  3-304 i s  more e x p l i c i t  t h a n  CRS 1953,  95-1-55 
and 56, a s  t o  what c o n s t i t u t e s  n o t i c e  of a d e f e c t  p r o h i b i t i n g  a 
p u r c h a s e r  from o b t a i n i n g  t h e  s t a t u s  of a h o l d e r  i n  due c o u r s e .  

7. UCC S e c t i o n  3-406 i s  new and p l a c e s  t h e  burden  o f  l o s s  
r e s u l t i n g  f rom a  m a t e r i a l  a l t e r a t i o n  o r  u n a u t h o r i z e d  s i g n a t u r e  on any 
p a r t y  who, by h i s  n e g l i g e n c e ,  c o n t r i b u t e s  t o  t h e  a l t e r a t i o n  o r  making 
of t h e  u n a u t h o r i z e d  s i g n a t u r e .  

8. UCC S e c t i o n s  3-501 t o  3-511 combine a  g r e a t  many NIL 
s e c t i o n s  i n t o  a  u n i f i e d  p r e s e n t a t i o n  of a l l  r u l e s  c o n c e r n i n g  p r e s e n t -  
ment, n o t i c e  o f  d i s h o n o r ,  p r o t e s t ,  and  t h e  r i g h t s  based  t h e r e o n .  Few 
s u b s t a n t i v e  r u l e s  a r e  changed.  I n  one s i g n i f i c a n t  change ,  UCC S e c t i o n  
3-510 p r o v i d e s  t h a t  i f  a n  i n s t r u m e n t  i s  n o t  a c c e p t e d  w i t h i n  t h e  re-
q u i r e d  time a f t e r  p r e s e n t m e n t ,  it i s  c o n s i d e r e d  d i s h o n o r e d  r a t h e r  t h a n  



c o n s t r u c t i v e l y  a c c e p t e d  a s  u n d e r  CRS 1953, 95-2-12. See  UCC S e c t i o n  
3-506. 

9. UCC S e c t i o n  3-802 i s  new and p r o v i d e s  t h a t ,  u n l e s s  o t h e r -  
wise  a g r e e d ,  a n  i n s t r u m e n t  t a k e n  f o r  an  u n d e r l y i n g  o b l i g a t i o n  suspends  
t h e  o b l i g a t i o n  u n t i l  t h e  i n s t r u m e n t  i s  due .  S u b s e c t i o n  (2) ,  however,  
s p e c i f i e s  t h a t  t a k i n g  o f  a n o n - p o s t d a t e d  check  i n  good f a i t h  d o e s  n o t  
o f  i t s e l f  e x t e n d  t h e  time on t h e  o r i g i n a l  o b l i g a t i o n  s o  a s  t o  d i s -  
c h a r g e  a  s u r e t y .  

Upon a d o p t i o n  o f  A r t i c l e  3 of  t h e  Code, A r t i c l e s  1 t h r o u g h  4  
of C h a p t e r  9 5  of  t h e  C o l o r a d o  Rev i sed  S t a t u t e s ,  1953, shou ld  be re-
p e a l e d .  

ARTICLE 4  - BANK DEPOSITS and COLLECTIONS 

A r t i c l e  4 of t h e  u n i f o r m  commerc ia l  code  p r o v i d e s  un i fo rm 
r u l e s  t o  gove rn  t h e  c o l l e c t i o n  by banks  of c h e c k s  and o t h e r  i n s t r u -  
ments  f o r  t h e  payment o f  money, w h i l e  p r e s e r v i n g  f l e x i b i l i t y  f o r  t h e  
development  o f  improved methods o f  c o l l e c t i n g  such  items. The a r t i c l e  
a l s o  c o n t a i n s  r u l e s  g o v e r n i n g  t h e  r e l a t i o n s h i p  o f  banks  w i t h  d e p o s i t o r s  
i n  c o n n e c t i o n  w i t h  t h e  c o l l e c t i o n  and payment of  items. 

Uniform l aw i n  t h i s  a r e a  i s  a  n e c e s s i t y :  I n d i v i d u a l  F e d e r a l  
Reserve  banks p r o c e s s  a s  many a s  1 , 0 0 0 , 0 0 0  items a d a y ,  and t h e  l a r g e r  
banks  i n  Denver  i n  e x c e s s  o f  200 ,000  a day .  Banks w i t h  l e g s  t h a n  
$5 ,000 ,000  on d e p o s i t  h a n d l e  f rom 1 , 0 0 0  t o  2 , 0 0 0  items d a i l y .  

Bank c o l l e c t i o n s  i n  C o l o r a d o  a r e  now governed  p r i m a r i l y  by t h e  
p r o v i s i o n s  of  CRS 14-18-1 e t  s e q . ,  e n a c t e d  i n  1957 and based  l a r g e l y  
upon t h e  Bank C o l l e c t i o n  Code of  t h e  American Bankers  A s s o c i a t i o n  
( a s  w e l l  a s  t h e  ABA1s idode1 D e f e r r e d  P o s t i n g  S t a t u t e ) .  The Bank 
C o l l e c t i o n  Code h a s  been v i g o r o u s l y  a t t a c k e d  i n  o t h e r  s e c t i o n s  of t h e  
c o u n t r y  on t h e  ground t h a t  it was d r a f t e d  w i t h  a v i ew t o  p r o t e c t i n g  
c o l l e c t i n g  banks  from l i a b i l i t y  t o  t h e  nonbanking p u b l i c  f o r  any m i s -
haps  t h a t  might  o c c u r  d u r i n g  t h e  c o l l e c t i o n  p r o c e s s  and on t h e  ground 
t h a t  i t s  d r a f t s m a n s h i p  i s  " f i f t h  r a t e . "  

The p r o v i s i o n s  of  A r t i c l e  4  a r e  i n t e n d e d  t o  answer  t h e  c r i t i -  
c i sms  mentioned i n  t h e  above p a r a g r a p h .  O t h e r  o f t e n - m e n t i o n e d  advan-
t a g e s  a r e :  

( 1 )  Items i n  t h e  p r o c e s s  of  bank c o l l e c t i o n  t o d a y  -- i n v o l v i n g  
more t h a n  a  b i l l i o n  t r a n s a c t i o n s  d a i l y  -- a l m o s t  i n v a r i a b l y  c r o s s  s t a t e  
l i n e s  and a t r u l y  comprehens ive  and u n i f o r m  a c t  s e t t i n g  f o r t h  t h e  b a s i c  
r i g h t s  o f  t h e  p a r t i e s  conce rned  i n  any  bank c o l l e c t i o n  i s  b a d l y  needed;  
and 

( 2 )An o p p o r t u n i t y  i s  p r e s e n t e d  t o  c o d i f y  i n t o  l a w  a  number of 
d e s i r a b l e  c o l l e c t i o n  p r a c t i c e s  and t h e  r e s u l t s  o f  b e n e f i c i a l  c a s e  law,  
t o  p r o h i b i t  o r  a t  l e a s t  l i m i t  o t h e r  c o l l e c t i o n  p r a c t i c e s  deemed u n d e s i r -  
a b l e ,  and t o  r e j e c t  less  d e s i r a b l e  c a s e  law.  

A r t i c l e  4 d o e s  n o t  f u n d a m e n t a l l y  change t h e  r i g h t s  and  o b l i g a -  
t i o n s  f l o w i n g  from t h e  p r o v i s i o n s  o f  CRS 14-18-1 e t  s eq .  A p o s s i b l e  

e x c e p t i o n  t o  t h i s  S e c t i o n  4 - 4 0 3 ( 2 ) ,  which s t a t e s  t h a t  a c u s t o m e r ' s  o r a l  



s t o p  payment o r d e r  i s  b i n d j n g  on  a bank f o r  1 4  c a l e n d a r  d a y s .  E x i s t i n g  
Co lo rado  l aw  d o e s  n o t  a l l o w  such  o r a l  o r d e r s .  The commi t t ee  b e l i e v e s  
t h a t  p r o v i s i o n  r e c o g n i z e s  a p r a c t i c e  f o l l o w e d  by a g r e a t  many banks  i n  
Co lo rado ;  and t h a t  banks  which do n o t  c a r e  t o  h o n o r  such  o r a l  o r d e r s  
may v a r y  t h e  e f f e c t  o f  t h i s  p r o v i s i o n  by an  ag reemen t  t o  t h e  c o n t r a r y  
on s i g n a t u r e  c a r d s  o r  o t h e r  c o n t r a c t s  w i t h  i t s  d e p o s i t o r s .  Such 
v a r i a t i o n  i s  a l lowed  by S e c t i o n  4 - 1 0 3 ( 1 )  o f  t h e  Code. 

ARTICLE 5 - LETTERS OF CREDIT 

C o l o r a d o  h a s  no s t a t u t o r y  o r  c a s e  l aw  r e l a t i n g  t o  l e t t e r s  o f  
c r e d i t .  A l e t t e r  of  c r e d i t  i s  d e f i n e d  i n  t h e  code  a s  a c o n t r a c t  u n d e r  
which a bank o r  some o t h e r  p e r s o n  u n d e r t a k e s ,  a t  t h e  r e q u e s t  of i t s  
cus tomer ,  t o  honor  d r a f t s  o r  o t h e r  demands f o r  payment f o r  a  p e r i o d  of  
t i m e  by t h e  b e n e f i c i a r y  named i n  t h e  c o n t r a c t ,  upon p r e s e n t a t i o n  by 
t h a t  p e r s o n  of c e r t a i n  p r e s c r i b e d  documents .  The p r i n c i p a l  f u n c t i o n  
of a l e t t e r  of  c r e d i t  i s  t o  f i n a n c e  t h e  movement of  goods  and a s s u r e  
t h e  s e l l e r ,  who i s  n o r m a l l y  t h e  b e n e f i c i a r y  of  t h e  c r e d i t ,  t h a t  h e  w i l l  
be p a i d .  T h i s  i s  done  t h r o u g h  t h e  "documentary  l e t t e r  o f  c r e d i t .  
" ( a s  d i s t i n g u i s h e d  f rom t h e  " c l e a n  l e t t e r  of c r e d i t " ) ,  by s u b s t i t u t i n g  
t h e  a c c e p t a b l e  c r e d i t  s t a n d i n g  of a bank f o r  t h e  unknown o r  d o u b t f u l  
c r e d i t  of t h e  buye r  who i s  t h e  b a n k ' s  cus tomer .  

T h i s  d e v i c e  h a s  been used  p r i m a r i l y  i n  c o n n e c t i o n  w i t h  f o r e i g n  
i m p o r t s .  I t  i s  e f f i c i e n t  and i n e x p e n s i v e  and s h o u l d  be made a v a i l a b l e  
t o  b u y e r s  i n  Co lo rado  of  goods  f rom f o r e i g n  c o u n t r i e s .  But  i t s  advan-
t a g e s  may a l s o  be e x t e n d e d  t o  d o m e s t i c  commerce. 

A r t i c l e  5 d o e s  n o t  i n v o l v e  any f u n d a m e n t a l  c h a n g e s  i n  t h e  
p r i o r  r u l e s  and s t a n d a r d s  which were  a d o p t e d  a s  t h e  Uniform Customs 
and P r a c t i c e s  f o r  Commercial  Documentary C r e d i t s  by t h e  I n t e r n a t i o n a l  
Chamber of  Commerce. While  r e c o g n i z e d  g e n e r a l l y  by banks  i n  t h i s  
c o u n t r y ,  t h e  Uniform Customs and P r a c t i c e s  were n e v e r  a d o p t e d  by 
t r e a t y ,  o r  by f e d e r a l  o r  s t a t e  s t a t u t e s .  The i n c l u s i o n  of  t h e  a r t i c l e  
i n  t h e  un i fo rm commercial  code  w i l l  g i v e  s t a t e  s t a t u t o r y  r e c o g n i t i o n  t o  
t h i s  f i n a n c i a l  d e v i c e .  

ARTICLE BULK TRANSFERS 

The UCC c o v e r s  any  t r a n s f e r  i n  b u l k ,  n o t  i n  t h e  o r d i n a r y  c o u r s e ,  
of  a ma jo r  p a r t  of  a n  e n t e r p r i s e  whose p r i n c i p a l  b u s i n e s s  i s  t h e  s a l e  
of  merchand i se  f rom s t o c k ,  i n c l u d i n g  t h o s e  who m a n u f a c t u r e  what t h e y  
s e l l ,  w i t h  e i g h t  enumera ted  e x c e p t i o n s .  P r e s e n t  C o l o r a d o  law which was 
e n a c t e d  i n  1961  c o v e r s  t h e  t r a n s f e r  i n  b u l k ,  n o t  i n  t h e  o r d i n a r y  c o u r s e ,  
o f  any p a r t ,  o r  t h e  whole ,  s t o c k  i n  t r a d e  o f  any w h o l e s a l e  o r  r e t a i l  
merchand i s ing  b u s i n e s s ,  w i t h  more l i m i t e d  e x c e p t i o n s .  

The p r o v i s i o n s  w i t h  r e s p e c t  t o  t h e  l i s t i n g  o f  c r e d i t o r s  and 
t h e  d e s c r i p t i o n  of  t h e  p r o p e r t y  t o  be t r a n s f e r r e d  a r e  s u b s t a n t i a l l y  t h e  
same. P r e s e n t  C o l o r a d o  law r e q u i r e s  t h a t  a n o t i c e  o f  t h e  t r a n s f e r  be 
p o s t e d  a t  l e a s t  t e n  d a y s  b e f o r e  t h e  t r a n s f e r  a t  t h e  p l a c e  of  b u s i n e s s  
where t h e  s t o c k  i n  t r a d e  i s  l o c a t e d ,  and  p u b l i c a t i o n  of t h e  n o t i c e  o f  
t r a n s f e r  a t  l e a s t  once  i n  a newspaper  o f  g e n e r a l  c i r c u l a t i o n  i n  t h e  
coun ty  a t  l e a s t  f i v e  d a y s  p r i o r  t o  t h e  t r a n s f e r .  A r t i c l e  6 d o e s  n o t  
r e q u i r e  any p o s t i n g  of  t h e  n o t i c e  a t  t h e  p l a c e  of  b u s i n e s s ,  o r  



p u b l i c a t i o n  i n  any  newspape r ,  b u t  r e q u i r e s  t h e  t r a n s f e r e e  t o  presume 
t h e  l i s t  of  c r e d i t o r s  and t h e  s c h e d u l e  of p r o p e r t y  i n  a d e s i g n a t e d  
p l a c e  i n  t h e  s t a t e  of C o l o r a d o  f o r  s i x  months ,  o r  t o  f i l e  t h e  l i s t  
and s c h e d u l e  i n  t h e  o f f i c e  o f  t h e  S e c r e t a r y  o f  S t a t e .  P r e s e n t  C o l o r a d o  
l a w  r e q u i r e s  t h e  t r a n s f e r e e  t o  s e n d  a  copy o f  t h e  n o t i c e  o f  t r a n s f e r  t o  
e v e r y  c r e d i t o r  by c e r t i f i e d  o r  r e g i s t e r e d  m a i l  a t  l e a s t  t e n  d a y s  b e f o r e  
t h e  t r a n s f e r .  The UCC r e q u i r e s  t h e  t r a n s f e r e e  a t  l e a s t  t e n  d a y s  b e f o r e  
he  t a k e s  p o s s e s s i o n  o f  t h e  g o o d s ,  o r  p a y s  f o r  them,  w h i c h e v e r  happens  
f i r s t ,  t o  g i v e  n o t i c e . t o  a l l  c r e d i t o r s ,  s t a t i n g  t h a t  t h e  b u l k  t r a n s f e r  
i s  a b o u t  t o  b e  made, t h e  names and  b u s i n e s s  a d d r e s s e s  o f  t h e  t r a n s f e r o r  
and t r a n s f e r e e ,  and  w h e t h e r  o r  n o t  a l l  o f  t h e  d e b t s  o f  t h e  t r a n s f e r o r  
a r e  t o  be  p a i d  i n  f u l l  a s  t h e y  f a l l  d u e  a s  a r e s u l t  of  t h e  t r a n s a c t i o n ,  
and ,  i f  s o ,  t h e  a d d r e s s  t o  which  t h e  c r e d i t o r s  s h o u l d  s e n d  t h e i r  b i l l s ,  
b u t  i f  t h e  d e b t s  a r e  n o t  t o  be s o  p a i d ,  o r  i f  t h e  t r a n s f e r e e  i s  i n  
d o u b t  on t h a t  p o i n t ,  t h e n  t h e  n o t i c e  must  i n c l u d e  t h e  l o c a t i o n  and 
g e n e r a l  d e s c r i p t i o n  of  t h e  p r o p e r t y  and  t h e  e s t i m a t e d  t o t a l  of  t h e  
t r a n s f e r o r ' s  d e b t s ,  w h e t h e r  t h e  t r a n s f e r  i s  t o  pay  e x i s t i n g  d e b t s ,  and ,  
i f  s o ,  t h e  amount and  t o  whom, o r  w h e t h e r  t h e  t r a n s f e r  i s  f o r  new con- 
s i d e r a t i o n ,  a n d ,  i f  s o ,  t h e  amount ,  and  time and  p l a c e  o f  payment.  

P r e s e n t  C o l o r a d o  l a w  h a s  no p r o v i s i o n  impos ing  any  o b l i g a t i o n s  
upon a u c t i o n e e r s  t o  g i v e  n o t i c e  t o  c r e d i t o r s ,  b u t  t h e  UCC r e q u i r e s  
a u c t i o n e e r s  t o  g i v e  n o t i c e  a t  l e a s t  t e n  d a y s ,  e i t h e r  p e r s o n a l l y  o r  by 
r e g i s t e r e d  o r  c e r t i f i e d  m a i l .  F a i l u r e  of  t h e  a u t i o n e e r  t o  d o  s o  d o e s  
n o t  a f f e c t  t h e  v a l i d i t y  o f  t h e  s a l e ,  b u t  i f  t h e  a u t i o n e e r  knows t h a t  
t h e  a u c t i o n  c o n s t i t u t e s  a b u l k  t r a n s f e r ,  t h e  a u c t i o n e e r  i s  l i a b l e  t o  
t h e  c r e d i t o r s  of  t h e  t r a n s f e r o r  up t o  b u t  n o t  e x c e e d i n g  t h e  n e t  p ro-  
c e e d s  of t h e  a u c t i o n .  

Under  p r e s e n t  C o l o r a d o  l a w ,  p e r s o n s  t h e  t r a n s f e r o r  h a s  r e a s o n  
t o  b e l i e v e  may become c r e d i t o r s  p r i o r  t o  t h e  d a t e  o f  t r a n s f e r  a r e  en-  
t i t l e d  t o  n o t i c e ,  b u t  u n d e r  t h e  UCC c r e d i t o r s  who become s u c h  a f t e r  t h e  
n o t i c e  t o  c r e d i t o r s  h a s  been  g i v e n  a r e  n o t  e n t i t l e d  t o  n o t i c e .  

Under  p r e s e n t  C o l o r a d o  l aw ,  t h e  t r a n s f e r  c a n  be  a d j o u r n e d  t o  a  
time n o t  more t h a n  30 d a y s  s u b s e q u e n t  t o  t h e  o r i g i n a l  d a t e ,  and t h e  
t r a n s f e r o r  c a n  be  f o u n d  g u i l t y  o f  p e r j u r y  i f  h e  makes a f a l s e  a f f i d a v i t .  
The UCC h a s  no p r o v i s i o n  f o r  a d j o u r n m e n t  o f  t h e  t r a n s f e r  and  imposes  
no c r i m i n a l  p e n a l t i e s .  

C i v i l  l i a b i l i t y  f o r  noncompl i ance  u n d e r  t h e  two l a w s  i s  s u b s t a n -
t i a l l y  t h e  same, t h e  C o l o r a d o  l a w  s p e c i f y i n g  t h a t  t h e  t r a n s f e r e e  s h a l l  
become a r e c e i v e r  and be  h e l d  a c c o u n t a b l e  t o  c r e d i t o r s  f o r  t h e  s t o c k  i n  
t r a d e  t h a t  came i n t o  h i s  p o s s e s s i o n ,  and  t h e  UCC s p e c i f y i n g  t h a t  i n  t h e  
e v e n t  o f  noncompl i ance  t h e  b u l k  t r a n s f e r  i s  i n e f f e c t i v e  a s  a g a i n s t  
c r e d i t o r s  of  t h e  t r a n s f e r o r .  

Under  C o l o r a d o  l a w ,  t h e  remedy u n d e r  t h e  UCC would be  by l e v y  

on t h e  a s s e t s  i n  t h e  hands  o f  t h e  t r a n s f e r e e ,  o r  p e r h a p s  by an  a c t i o n  

t o  s e t  a s i d e  a f r a u d u l e n t  t r a n s f e r ,  o r  e q u i t a b l e  r e l i e f  by way o f  

i n j u n c t i o n  o r  r e c e i v e r s h i p .  A d e f e c t i v e  b u l k  t r a n s f e r  c o n s t i t u t e s  a n  

a c t  o f  b a n k r u p t c y ,  and c r e d i t o r s  c o u l d  u n i t e  t o  i n v o k e  t h e  a v o i d i n g  

powers  o f  t h e  t r u s t e e  u n d e r  S e c t i o n  7 0 e  o f  t h e  Bankrup tcy  Act.  


A f t e r  a b u l k  t r a n s f e r  h a s  been  consummated i n  a c c o r d a n c e  w i t h  
t h e  p r o v i s i o n s  of  t h e  UCC, c r e d i t o r s . o f  t h e  t r a n s f e r o r  have  no r i g h t s  
a g a i n s t  t h e  a s s e t s  o f  t h e  t r a n s f e r e e .  C r e d i t o r s  a r e  r e q u i r e d  t o  p r o t e c t  
t h e m s e l v e s  b e f o r e  t h e  t r a n s f e r  i s  consummated. 



P r e s e n t  C o l o r a d o  l a w  p r o v i d e s  a  t h r e e - y e a r  s t a t u t e  o f  l i m i t a -
t i o n s ,  w h i l e  u n d e r  t h e  UCC a s ix-month  s t a t u t e  of  l i m i t a t i o n s  i s  
p rov ided .  

ARTICLE 7  - DOSUMENTS OF TITLE 

A r t i c l e  7  of  t h e  u n i f o r m  commerc ia l  code  c o v e r s  warehouse  
r e c e i p t s ,  b i l l s  of  l a d i n g ,  and  o t h e r  documents  o f  t i t l e .  I f  e n a c t e d  
i n t o  l a w  i n  C o l o r a d o ,  t h i s  a r t i c l e  would g o v e r n  i n t r a s t a t e  t r a n s a c -
t i o n s .  The i n t e r s t a t e  t r a n s p o r t a t i o n  of  goods  w i l l  c o n t i n u e  t o  be 
governed  by t h e  F e d e r a l  B i l l s  o f  Lading  A c t .  I n  t h e  p r o c e s s  of  
d e v e l o p i n g  A r t i c l e  7 ,  i t s  p r o v i s i o n s  have  i n  most  i n s t a n c e s  been  
b r o u g h t  i n t o  l i n e  w i t h  t h e  F e d e r a l  B i l l s  o f  Lading  A c t .  

Co lo rado  a d o p t e d  t h e  Uniform 'darehouse R e c e i p t s  A c t  i n  1911, 
and i n  1 9 4 1  a d o p t e d  t h e  Uniform S a l e s  A c t  which ,  i n  S e c t i o n s  27-40, 
d e a l s  w i t h  t h e  n e g o t i a b l e  and n o n - n e g o t i a b l e  documents  o f  t i t l e .  
Co lo rado  n e v e r  a d o p t e d  t h e  Uniform B i l l s  of  Lading  Ac t .  It was,  how-
e v e r ,  e n a c t e d  i n  31 o t h e r  s t a t e s .  

The r e p o r t  of  t h e  commission which s t u d i e d  t h e  u n i f o r m  com-
c e r c i a l  code  i n  Maryland d e s c r i b e d  A r t i c l e  7 ,  i n  p a r t ,  a s  f o l l o w s :  

A r t i c l e  7  makes no  m a j o r  p o l i c y  c h a n g e s  b u t  it 
d o e s  make a number of minor  c h a n g e s .  I n  a d d i t i o n ,  
it r e o r g a n i z e s  and c o n s o l i d a t e s  t h e  s t a t u t o r y  l aw  
r e l a t i n g  t o  Documents of  T i t l e ,  expands  i t s  c o v e r a g e  
beyond t h o s e  o f  t h e  o l d e r  A c t s ,  and c l a r i f i e s  and 
makes c e r t a i n  some ambiguous p r o v i s i o n s  i n  t h e  o l d e r  
laws .  *** 

One p o l i c y  change  p r o v i d e s  t h a t  a warehouse-
man i s  one  engaged i n  s t o r i n g  goods  f o r  h i r e  
(7 -101)  and n o t  one who i s  " l a w f u l l y "  engaged i n  
t h e  b u s i n e s s  o f  s t o r i n g ,  a s  i s  s p e c i f i e d  i n  p r e s e n t  
law.  T h e r e  i s  no r e a s o n  why t h e  u n l a w f u l n e s s  o f  a 
warehous ing  e n t e r p r i s e  s h o u l d  p r o t e c t  t h e  warehouse-  
man f rom t h e  o b l i g a t i o n s  o f  t h e  documents  he  i s s u e s .  

Under p r e s e n t  l aw,  t h e  h o l d e r  of  a n e g o t i a b l e  
r e c e i p t  c o v e r i n g  p a r t  o f  a mass of  f u n g i b l e  goods ,  
i n  t h e  e v e n t  of  a s a l e  o f  s u c h  goods  by t h e  ware- 
houseman, c a n  r e c o v e r  t h e  goods  i f  he  can  t r a c e  
them. However', t h e  d i f f i c u l t y  of  t r a c i n g  makes t h e  
r i g h t s  o f  such  r e c e i p t  h o l d e r  o f  l i t t l e  p r a c t i c a l  
v a l u e .  S e c t i o n  7-205 c l a r i f i e s  t h e  l a w  by p r o v i d i n g  
t h a t  a b u y e r  i n  t h e  o r d i n a r y  c o u r s e  of  b u s i n e s s  who 
t a k e s  d e l i v e r y  of  f u n g i b l e  goods  f rom a  warehouseman 
who i s  i n  t h e  b u s i n e s s  o f  buy ing  and  s e l l i n g  s u c h  
goods  t a k e s  f r e e  of  any  c l a i m  u n d e r  t h e  warehouse  
r e c e i p t .  T h i s  r e s o l v e s  i n  f a v o r  of  t h e  g o o d - f a i t h  
b u y e r  t h e  c o n f l i c t  w i t h  t h e  r e c e i p t  h o l d e r  who a l s o  
a c t e d  i n  good f a i t h  b u t  who made t h e  s a l e  p o s s i b l e  by 
d e p o s i t i n g  w i t h  one i n  t h e  b u s i n e s s  o f  s e l l i n g .  
T h i s  p r o v i s i o n  i s  c o n s o n a n t  w i t h  S e c t i o n  2-403  on t h e  
power of one e n t r u s t e d  w i t h  goods  who i s  i n  t h e  



b u s i n e s s  o f  d e a l i n g  i n  s u c h  goods  o f  t r a n s f e r r i n g  
t i t l e  t o  a  g o o d - f a i t h  p u r c h a s e r  i n  t h e  o r d i n a r y  
c o u r s e  o f  b u s i n e s s .  *** 

P r o v i s i o n  i s  made f o r  t e r m i n a t i o n  of s t o r a g e  a t  
t h e  warehouseman's  o p t i o n  a t  t h e  end of  a s t a t e d  
p e r i o d  and i f  none i s  s p e c i f i e d  on t h i r t y  d a y s  n o t i c e .  
I f  t h e  goods  a r e  n o t  removed, t h e  warehouseman may 
s e l l  them ( 7 - 2 0 6 ) .  P r e s e n t  l a w  d o e s  n o t  c o n t a i n  a 
comparable  p r o v i s i o n .  *** 

A r t i c l e  7  c l a r i f i e s  a number of  u n c e r t a i n  p ro -  
v i s i o n s  i n  o u r  p r e s e n t  law. The p r e s e n t  u n i f o r m  
Warehouse R e c e i p t s  A c t  and t h e  Uniform B i l l s  o f  Lad-
i n g  A c t  b o t h  p r o h i b i t  i n c l u s i o n  i n  a document of  a 
p r o v i s i o n  i m p a i r i n g  t h e  o b l i g a t i o n  of  t h e  b a i l e e  t o  
e x e r c i s e  due  c a r e .  T h e r e  i s  p r e s e n t l y  a c o n f l i c t  a s  
t o  w h e t h e r  t h i s  i n j u n c t i o n  i s  v i o l a t e d  by a s t i p u l a -
t i o n  a s  t o  t h e  v a l u e  o f  t h e  goods ,  p a r t i c u l a r l y  where 
t h e  v a l u e  i s  o b v i o u s l y  u n d e r s t a t e d .  VJithin c e r t a i n  
l imi ts ,  t h e  Code a p p r o v e s  s u c h  s t i p u l a t i o n s  i n  
S e c t i o n s  7-204 and 7-309,  t h e  j u s t i f i c a t i o n  b e i n g  
t h a t  a f u l l y  i n s u r e d  b a i l o r  s h o u l d  n o t  be  r e q u i r e d  
t o  pay c h a r g e s  on f u l l  v a l u e .  T h i s  p e r m i t t e d  l i m i -
t a t i o n  of  l i a b i l i t y  d o e s  n o t  a p p l y  t o  an  a p p r o p r i a t i o n  
of t h e  goods t o  t h e  b a i l e e ' s  own u s e .  The Code 
p r o v i s i o n  i s  i n  a c c o r d  w i t h  t h e  Carmack Amendment t o  
t h e  I n t e r s t a t e  Commerce A c t  a p p l i c a b l e  t o  b i l l s  o f  
l a d i n g  i n  i n t e r - s t a t e  s h i p m e n t s .  ** 

The i s s u e r  i s  l i a b l e  f o r  damages c a u s e d  by 
o v e r - i s s u e  o r  f a i l u r e  t o  i d e n t i f y  c o n s p i c u o u s l y  any 
d u p l i c a t e  document (7 -402) .  P r e s e n t  comparab le  l a w  
o n l y  a p p l i e s  i n  c a s e  o f  a n e g o t i a b l e  document.  

S e c t i o n  7-403 i n t e g r a t e s  i n t o  one  S e c t i o n  what  
t h e  o l d  A c t s  c o v e r e d  w i t h  u n n e c e s s a r v  and somewhat 
c o n f u s i n g  d u p l i c a t i o n  of  e f f o r t  i n  t h r e e  S e c t i o n s :  
one c o v e r i n g  t h e  o b l i g a t i o n  of  t h e  b a i l e e  t o  d e l i v e r ,  
a n o t h e r  c o v e r i n g  j u s t i f i c a t i o n  f o r  d e l i v e r y ,  and 
s t i l l  a t h i r d ,  l i a b i l i t y  f o r  n o n - d e l i v e r y .  *** 
It i s  recommended t h a t  A r t i c l e  7  be  e n a c t e d  i n  C o l o r a d o  w i t h  

t h e  o p t i o n a l  c l a u s e s  o f  S e c t i o n  7-204 and 7 - 4 0 3 ( 1 ) ( b )  o m i t t e d ;  t h a t  
A r t i c l e  1 6  of  C h a p t e r  7 ,  CRS 1953,  r e l a t i n g  t o  g r a i n  warehouses  be  
r e p e a l e d ;  and t h a t  A r t i c l e s  1, 2 ,  3 and  5 of  C h a p t e r  146 ,  CRS 1953,  a s  
w e l l  a s  S e c t i o n s  27-40 i n c l u s i v e ,  o f  t h e  Uniform S a l e s  Ac t  be  r e p e a l e d .  
However, A r t i c l e  4 of  C h a p t e r  1 4 6 ,  which c o n t a i n s  t h e  c r i m i n a l  s anc -
t i o n s  r e l a t i n g  t o  compl i ance  w i t h  v a r i o u s  p r o v i s i o n s  o f  t h e  warehouse  
r e c e i p t  l a w s ,  s h o u l d  be  r e t a i n e d  i n  a p p r o p r i a t e  c h a n g e s  i n  r e f e r e n c e s  
t o  s e c t i o n s  o f  t h e  C o l o r a d o  Rev i sed  S t a t u t e s ,  which a r e  s e t  f o r t h  
t h e r e i n .  The commit tee  f i n d s  no need f o r  t h e  r e p e a l  o f  A r t i c l e  13 of 
C h a p t e r  115 r e l a t i n g  t o  unc la imed  f r e i g h t .  



ARTICLE 8 - INVESTMENT SECURITIES 

An eminen t  a u t h o r i t y  d e s ~ r i b e s  A r t i c l e  8 of  t h e  UCC i n  t h e s e  
words: 

'de a r e  t a l k i n g  a b o u t  c o n v e n t i o n a l  t y p e s  of  
s e c u r i t i e s ,  s t o c k s  and bonds and d e b e n t u r e s ,  t h e  
t h i n g s  we h a n d l e  i n  o r d i n a r y ,  eve ryday  c o r p o r a t e  
and banking  p r a c t i c e .  'iJe a r e  n o t  t a l k i n g  a b o u t  t h e  
more e s o t e r i c  o range  g r o v e  c o n t r a c t s  i n  F l o r i d a  o r  
s i l v e r  f o x e s  on t h e  hoof i n  C a l i f o r n i a  t h a t  a r e  
s e c u r i t i e s  f o r  r e g u l a t o r y  p u r p o s e s .  

What A r t i c l e  8 d o e s  f i r s t  i s  t o  make s e c u r i -  
t i e s ,  a s  d e f i n e d ,  n e g o t i a b l e  i n s t r u m e n t s  i n  t h e  
h i s t o r i c a l  l e g a l  s e n s e ,  s o  t h a t  t h e  bona f i d e  pu r -  
c h a s e r  of a s e c u r i t y  i s  i n v u l n e r a b l e  b o t h  t o  
i s s u e r ' s  d e f e n s e s  and t o  a d v e r s e  c l a i m s  of owner-
s h i p  o r  i n t e r e s t ,  l e g a l  o r  e q u i t a b l e  by o r  t h r o u g h  
p r i o r  h o l d e r s .  

A s  I s e e  i t ,  t h e  ma jo r  c o n t r i b u t i o n s  A r t i c l e  8 
h a s  made i n  t h e  whole a r e a  of  t h e  n e g o t i a b i l i t y  of  
s e c u r i t i e s  a r e  t h e s e :  

F i r s t ,  A r t i c l e  8 d i s t i n g u i s h e s  c l e a r l y  between 
q u e s t i o n s  o f  t h e  g e n u i n e n e s s  and e f f e c t i v e n e s s  of  
t h e  indor semen t  ( ~ o w e rt o  i n d o r s e ) ,  and t h o s e  i n -  
v o l v i n g  r i g h t f u l n e s s  o f  d i s p o s i t i o n  (power t o  
d e l i v e r  i f  you w i l l ) ,  of  t h e  i n d o r s e d  i n s t r u m e n t .  

Second,  it s u b s t a n t i a l . 1 ~c u t s  down t h e  c a s e s  i n  
which a  p u r c h a s e r  of a  s e c u r i t y ,  even  one known t o  
be i n  f i d u c i a r y  ownersh ip ,  i s  r e q u i r e d  t o  i n v e s t i -  
g a t e  -- a t  t h e  r i s k  o f  h i s  bona f i d e  p u r c h a s e r  
s t a t u s ;  and  

T h i r d ,  it c l e a r l y  l i m i t s  t h e  c a s e s  i n  which a n  
i s s u e r  i s  r e q u i r e d  t o  i n v e s t i g a t e  b e f o r e  r e g i s t e r i n g  
a t r a n s f e r  t o  two s p e c i f i c  s i t u a t i o n s :  

1. 	 Where an  a d v e r s e  c l a i m a n t  h a s  f i l e d  a  p r o p e r  
" s t o p  t r a n s f e r "  n o t i c e ;  o r  

2. 	 Where t h e  i s s u e r  i t s e l f  h a s  demanded and r e -
c e i v e d  " e x c e s s  documen ta t ion"  -- l e t  u s  c a l l  it 
t h a t  f o r  l a c k  of a b e t t e r  te rm.  

- - C a r l o s  L.  I s r a e l s ,  How t o  Handle  
T r a n s f e r s  of Stock. Bonds and O t h e r  I n -
v e s t m e n t  s e c u r i t i e s ,  19 Bus. Law 91 

R e l a t i v e l y  l i t t l e  law,  e i t h e r  s t a t u t o r y  o r  by c o u r t  d e c i s i o n ,  
ex is t s  which a p p l i e s  t o  t h e  b i l l i o n s  of  d o l l a r s  p e r  y e a r  of t r a n s a c -
t i o n s  t o  which A r t i c l e  8 would a p p l y .  The Uniform S t o c k  T r a n s f e r  A c t ,  
CRS 31-9-1 e t .  s eq . ,  adop ted  i n  Co lo rado  i n  1927,  would be supe rceded  



by Ar t i c l e  8 and c o v e r s  o n l y  a few of t h e  m a t t e r s  which Ar t ic le  8 
would cover .  

To a l a r g e  e x t e n t ,  e x i s t i n g  law and commercial p r a c t i c e  have 
been f o l l o w e d  i n  t h e  d r a f t i n g  of t h i s  a r t i c l e .  However, a c o n s c i o u s  
a t t e m p t  h a s  been made t o  change t h e  law of t h o s e  c a s e s  h o l d i n g  a n  
i s s u e r  o r  p u r c h a s e r  l i a b l e  f o r  t h e  wrongful  d i s p o s i t i o n  of t h e  p roceeds  
of a s a l e  of s t o c k ,  f o r  example, s t o c k  s o l d  by a t r u s t e e  and a p p l i e d  
t o  h i s  p e r s o n a l  b e n e f i t .  

T h i s  problem h a s  beem met, i n  t h e  c a s e  of f i d u c i a r i e s ,  by t h e  
a d o p t i o n  o f  t h e  Uniform Act  $or t h e  S i m p l i f i c a t i o n  of  F i d u c i a r y  
S e c u r i t y  T r a n s f e r s ,  CRS 57-6-1 e t .  s e q . ,  adop ted  i n  Co lo rado  i n  1959. 
A r t i c l e  8 a p p l i e s  t h e  p r i n c i p l e s  of  t h e  s i m p l i f i c a t i o n  a c t  t o  a l l  
t r a n s f e r s ,  and i n  f a c t  p e n a l i z e s  t h e  i s s u e r  f o r  r e q u i r i n g  e x c e s s i v e  
documenta t ion .  

The 1962 v e r s i o n  o f  the UCC t a k e s  i n  accoun t  t h e  changes  made 
by New York a t  t h e  i n s i s t e n c e  of t h e  s t o c k  exchanges ,  banks ,  and 
t r a n s f e r  a g e n t s  l o c a t e d  t h e r e .  Very few changes  have been made i n  
o t h e r  s t a t e s .  

No i n s t a n c e  h a s  been found where e x i s t i n g  Co lo rado  law would 
be changed,  o t h e r  t h a n  i n  r e p e a l  of t h e  Uniform S t o c k  T r a n s f e r  Act  and 
changes  i n  two p r i n c i p l e s  c o n t a i n e d  t h e r e i n :  

1. 	 CRS 31-9-1 makes d e l i v e r y  and indorsement  
n e c e s s a r y  t o  e f f e c t  a  change of ownership
of  s t o c k .  UCC S e c t i o n  8-307 makes o n l y  
( v o l u n t a r y )  d e l i v e r y  of t h e  s e c u r i t y  neces-
s a r y  t o  e f f e c t  change of ownexship w i t h  t h e  
t r a n s f e r o r  be ing  compel led  t o  s u p p l y  any 
n e c e s s a r y  indorsement s .  

. 	CRS 31-9-16 p e r m i t s  a c o u r t  t o  o r d e r  is-
suance  of  a r ep lacement  c e r t i f i c a t e .  UCC 
S e c t i o n  8-405 makes i s s u a n c e  of a r e p l a c e -
ment c e r t i f i c a t e  mandatory when t h e  r e -
q u i r e m e n t s  of  t h e  s e c t i o n  a r e  met ,  w i t h o u t  
c o u r t  o r d e r .  

It 	i s  recommended: 

1. 	 T h a t  A r t i c l e  8 be adop ted  unchanged. 

2. 	 T h a t  A r t i c l e  1, C h a p t e r  39 ,  CHS 1953 
be r e p e a l e d .  

3. 	 T h a t  A r t i c l e  6 ,  C h a p t e r  57, CRS 1953 
be r e t a i n e d  by s p e c i f i c  r e f e r e n c e  
10-104(2)  of t h e  UCC. 

ARTICLE 9 - SECURED TRANSACTIOrdS 

Very l i t t l e  of t h e  s u b s t a n c e  of e x i s t i n g  Co lo rado  s e c u r i t y  law 
would be changed by t h e  a d o p t i o n  of A r t i c l e  9. One d o e s  n o t  a r r i v e  a t  



t h i s  c o n c l u s i o n  q u i c k l y  o r  e a s i l y ,  however ,  f rom t h e  c a s u a l  r e a d i n g  of 
t h e  t e x t  of t h e  u n i f o r m  commerc ia l  code.  I n d e e d ,  t h e  c o n c l u s i o n  c a n  
o n l y  be r e a c h e d  i n  a b o u t  f o u r  s t e p s  ( o r  j o l t s )  and n o t  w i t h o u t  some 
men ta l  t u r m o i l .  

The f i r s t  s t e p  i s  t h e  r e c o g n i t i o n  t h a t  t h e  code  p r o v i d e s  i n  
one a r t i c l e  a n  e n t i r e  sys t em t h a t  i s  t o  g o v e r n  a l l  s e c u r i t y  t r a n s a c -  
t i o n s ,  a b o l i s h i n g  o l d  l a n g u a g e  of  p l e d g e ,  o f  c h a t t e l  mor tgage ,  o f  
t r u s t  r e c e i p t s ,  o f  c o n d i t i o n a l  s a l e s ,  and e v e n  of s u c h  h y b r i d  d e v i c e s  
f o r  s e c u r i t y  a s  t h e  s a l e  and l e a s e - b a c k  o r  t h e  cons ignmen t  of goods .  
The scope  of t h e  a r t i c l e  i s  r e a d i l y  found  i n  t h e  d e f i n i t i o n  of  
s e c u r i t y  i n t e r e s t s  i n  S e c t i o n  1 - 2 0 1 ( 3 7 )  and i n  t h e  p o l i c y  s t a t e m e n t  
of S e c t i o n  9-102. 

So broad  and i n c l u s i v e  a n  a p p l i c a t i o n  of  one code  sys t em r e -  
q u i r e s  new l anguage  t h a t  i s  b o t h  p r e c i s e  and d i s t i n c t  f rom t h e  conno-
t a t i o n s  of  t h e  mor tgage ,  p l e d g e  and t r u s t  r e c e i p t .  The second s t e p  
comes w i t h  t h e  r e a l i z a t i o n  of  t h e  i m p o r t a n c e  of  code  d e f i n i t i o n s .  A t  
l e a s t  t h i r t y - t w o  a r e  c o n t a i n e d  o r  a d o p t e d  i n  A r t i c l e  9  and a n o t h e r  
f o r t y - f o u r  s e t  o u t  i n  A r t i c l e  1 a s  a p p l i c a b l e .  The impac t  o f  s o  many 
d e f i n i t i o n s  upon t h e  s t u d e n t  o r  t h e  p r a c t i c i n g  l a w y e r  i s  heavy .  The 
d e f i n i t i o n s  i n  A r t i c l e  1 and i n  P a r t  I of A r t i c l e  9  c a n  o n l y  be 
a s s i m i l a t e d  a f t e r  s t u d y  and f a m i l i a r i t y ,  and h e r e  l i e s  a  b a s i c  p rob lem 
i n  u n d e r s t a n d i n g  t h e  i n t r i c a t e  r e l a t i o n s h i p  of  t h e  f i f t y - t h r e e  s e c t i o n s  
o f  t h e  A r t i c l e .  Each o f  t h e  s e v e n t y - s i x  d e f i n i t i o n s  i s  c a r e f u l l y  
s t a t e d ,  i s  u s e d  w i t h o u t  c o n f u s i o n ,  and of  c o u r s e  c a n n o t  be  changed 
w i t h o u t  l o s s  o f  v a l u e  i n  t h e  a r t i c l e  a s  a  s y s t e m  o f  c o d i f i e d  law.' 

Nex t ,  a f t e r  r e c o g n i z i n g  t h e  i m p o r t a n c e  o f  t h e  p r e c i s e  d e f i n i -  
t i o n s  of t h e  a r t i c l e ,  t h e  s t u d e n t  r e a l i z e s  t h a t  t h e  a r t i c l e  u s e s  t h e  
d e f i n i t i o n s  t o  d i s t i n g u i s h  c a r e f u l l y  t h e  b u s i n e s s  o r  economic f u n c t i o n  
of d i f f e r e n t  t y p e s  o f  s e c u r i t y  i n  d i f f e r e n t  r e l a t i o n s h i p s .  Thus ,  t h e  
s a l e  of p e r s o n a l  p r o p e r t y  i s  e x c l u d e d  f rom c o v e r a g e  i n  A r t i c l e  9  b u t  
t h e  s a l e  o f  i n t a n g i b l e  r i g h t s  i s  s o  c l o s e l y  a l l i e d  t o  t h e i r  t r a n s f e r  
a s  s e c u r i t y  t h a t  t h e  a r t i c l e  d o e s  c o v e r  s a l e s  o f  a c c o u n t s  o r  c o n t r a c t  
r i g h t s  o r  c h a t t e l  p a p e r .  Aga in ,  t h e  p r o t e c t i o n  o f  p u r c h a s e  money 
s e c u r i t y  i n t e r e s t s  i n  househo ld  f u r n i t u r e  i s  q u i t e  a  d i f f e r e n t  p roblem 
f rom t h e  p r o t e c t i o n  of  p u r c h a s e  money s e c u r i t y  i n t e r e s t s  i n  f i x t u r e s  
and t h e  n e c e s s i t y  f o r  f i l i n g  a  s e c u r i t y  ag reemen t  i n  t h e  l a t t e r  c a s e  
i s  c l e a r ,  b u t  i n  t h e  f o r m e r  c a s e  i s  l a r g e l y  u n n e c e s s a r y  a s  shown by  
t h e  f a c t  t h a t  many c h a t t e l  mor tgages  on househo ld  goods  a r e  t o d a y  n o t  
f i l e d  by t h e  most s o p h i s t i c a t e d  l e n d e r s ,  It i s  t h e  d i s c o v e r y  of  a 
m u l t i t u d e  o f  r u l e s  a f f e c t i n g  d i f f e r e n t  c l a s s e s  o f  p r o p e r t y ,  a l l  w i t h i n  
A r t i c l e  9 ,  t h a t  h a s  t h e  most  f r i g h t e n i n g  impac t  upon t h e  new s t u d e n t .  

The f o u r t h  and f i n a l  s t e p  l i e s  i n  t h e  d i s c o v e r y  t h a t  t h e  
myriad s i t u a t i o n s  t h a t  a r e  t h u s  c a r e f u l l y  d e f i n e d  and t r e a t e d  g i v e  a 
r e s u l t  which i s  e i t h e r  t h e  same o r  e n t i r e l y  c o m p a t i b l e  w i t h  C o l o r a d o  
s t a t u t e s  o r  d e c i s i o n s .  The r e a s o n  t h a t  Art ic le  9 makes l i t t l e  change
i n  t h e  s u b s t a n c e  of l aw  i s  n o t  t r u e  i n  many s t a t e s ;  it i s  t r u e  i n  
Co lo rado  f o r  two r e a s o n s .  I n  t h e  f i r s t  p l a c e ,  Ar t ic le  9 is  n o t  i n t e n d e d  
t o  make a change  i n  p u b l i c  p o l i c y .  Thus ,  t h e  r e t a i l  i n s t a l l m e n t  s a l e s  
a c t s ,  u s u r y  l aws ,  and s m a l l  l o a n  l a w s  a r e  n o t  a f f e c t e d  and many v a r y  
f rom s t a t e  t o  s t a t e .  The second r e a s o n  why t h e  c h a n g e s  i n  C o l o r a d o  
law a r e  min imal  i s  b e c a u s e  we  have  been  f a v o r e d  by e n l i g h t e n e d ,  f l e x -
i b l e ,  and workab le  s e c u r i t y  l a w s  which  a r e  i n  l a r g e  p a r t  t h e m s e l v e s  
i n c o r p o r a t e d  i n t o  t h e  f u n d a m e n t a l  p r i n c i p l e s  o f  t h e  u n i f o r m  commerc ia l  



code.  C o l o r a d o  is  a l r e a d y  f a m i l i a r  w i t h  t h e  c o n c e p t  of t h e  f l o a t i n g  
l i e n  on i n v e n t o r y ,  t h e  u s e  of i n t a n g i b l e s  as, s e c u r i t y  u n d e r  t h e  Act  
f o r  Ass ignment  of  Accoun t s  R e c e i v a b l e ;  and  even  i n  t h e  e a r l y  d a y s ,  
C o l o r a d o  a d o p t e d  a d e f i n i t i o n  o f  a " c h a t t e l  mor tgage"  t o  embrace a  
v a r i e t y  of d e v i c e s  i n t e n d e d  t o  o p e r a t e  t o  g i v e  s e c u r i t y .  Not a l l  
s t a t e s  have  been so f o r t u n a t e .  

It s h o u l d  n o t  b e  conc luded  t h a t  b e c a u s e  C o l o r a d o  i s  f a v o r a b l y  
p o s i t i o n e d  w i t h  r e s p e c t  t o  i t s  e x i s t i n g  s e c u r i t y  l a w s ,  t h a t  A r t i c l e  9 
i s  u n n e c e s s a r y .  R a t h e r ,  we a r e  f o r t u n a t e  t h a t  t h e  a d o p t i o n  of  A r t i c l e  
9 c a n  be  s o  e a s i l y  a f f e c t e d  w i t h o u t  f u n d a m e n t a l  c h a n g e s  i n  o u r  sub-
s t a n t i v e  law.  The a d v a n t a g e s  o f  a d o p t i n g  A r t i c l e  9 i n  p l a c e  o f  t h e  
p r e s e n t  c o n g l o m e r a t i o n  o f  s t a t u t e s  i n c l u d e  t h e  f o l l o w i n g :  

1. The a d o p t i o n  of a s i n g l e  s y s t e m  makes p o s s i b l e  t h e  assem-
b l i n g  o f  a v a r i e t y  of  s e c u r i t y  l a w s  i n  t h e  one  a r t i c l e  w i t h  a r ea son-
a b l e  a s s u r a n c e  of c o n s i s t e n t  a p p l i c a t i o n .  Moreover ,  t h e  code  g o e s  
beyond o u r  p r e s e n t  l aw  t o  p r o v i d e  a framework f o r  t h e  economic u s e  
f o r  s e c u r i t y  p u r p o s e s  o f  i n t a n g i b l e  i n t e r e s t s  which a r e  o n l y  now com- 
i n g  t o  b e  r e c o g n i z e d  a s  i m p o r t a n t  p r o p e r t y  i n t e r e s t s  i n  o u r  economic 
sys tem.  

2. S e c o n d l y ,  t h e  code  d o e s  away f i r m l y ,  o n c e  and f o r  a l l ,  w i t h  
c o n f u s i o n  r e s u l t i n g  f rom d o c t r i n e s  c o n c e r n i n g  t i t l e  a s  a p p l i e d  t o  
s e c u r i t y  t r a n s a c t i o n s .  The q u e s t i o n  o f  t i t l e  may be  r e t a i n e d  i n  p ro -  
p e r t y  t r a n s a c t i o n s ,  t a x a t i o n ,  o r  e l s e w h e r e  a s  a  v a l i d  c o n c e p t ,  b u t  i n  
s e c u r i t y  l aw  t h e  r i g h t s  o f  t h e  d e b t o r  o r  s e c u r e d  p a r t y  a r e  t o  be 
d e t e r m i n e d  w i t h o u t  a n c i e n t  o r  t e c h n i c a l  c o n c e p t s  o f  t i t l e  t o  c l o u d  t h e  
r e s u l t s .  

3 .  I n  t h e  t h i r d  p l a c e ,  C o l o r a d o  w i l l  b e n e f i t  f rom a  code  which 
i s  f u n d a m e n t a l l y  t h e  same b o t h  h e r e  and i n  n e i g h b o r i n g  s t a t e s .  A l -
r e a d y  t w e n t y - n i n e  s t a t e s  have  a d o p t e d  t h e  code  and undoub ted ly  w i t h i n  
t h e  n e x t  few y e a r s  t h e  code  w i l l  be  a s  p e r v a s i v e  a f e a t u r e  of  l aw  a s  
t h e  f i r s t  n e g o t i a b l e  i n s t r u m e n t  law.  C o l o r a d o  h a s  n o t  needed  t o  be i n  
t h e  vanguard  w i t h  r e s p e c t  t o  t h e  u n i f o r m  commerc ia l  c o d e ,  b u t  n e i t h e r  
s h o u l d  we c l o s e  o u r  e y e s  t o  t h e  a d v a n t a g e  o f  u n i f o r m i t y  i n  commerc ia l  
and s e c u r i t y  t r a n s a c t i o n s  between o u r s e l v e s  and o t h e r  s t a t e s  i f  we 
a s p i r e  t o  a p o s i t i o n  of  i m p o r t a n c e  i n  commerce and bank ing  a s  a  d i s t r i -
b u t i o n  c e n t e r .  Kansas  a l o n e  of  o u r  n e a r  n e i g h b o r s  r e m a i n s  a l o o f  f rom 
t h e  code .  

4. A f o u r t h  a d v a n t a g e  t o  A r t i c l e  9 l i e s  i n  t h e  f a c t  t h a t  
d e f i n i t e  answers  a r e  g i v e n  i n  a r e a s  which have  n o t  i n  a l l  c a s e s  been 
t h e  s u b j e c t  of  c o u r t  d e c i s i o n  o r  s p e c i f i c  s t a t u t e .  The n e g o t i a b l e  
i n s t r u m e n t s  law was a  b l e s s i n g  i n  p r o v i d i n g  a c o d i f i c a t i o n  of commer-
c i a l  l a w  i n  an  a r e a  i n  which u n i f o r m i t y  was i m p o r t a n t .  A r t i c l e  9 i s  a 
more comple t e  sys t em t h a n  o u r  l ~ r i o r  s t a t u t e s  and d e c i s i o n s ,  and  l a w y e r s  
w i l l  have l e s s  d i f f i c u l t y  i n  f i n d i n g  s p e c i f i c  answers  w i t h i n  i t s  
c o r n e r s  t h a n  was t r u e  p r e v i o u s l y .  

5. F i n a l l y ,  a d i s t i n c t  a d v a n t a g e  l i e s  i n  t h e  s i m p l e  and 

c l e a r - c u t  p r o v i s i o n s  f o r  f  a r e c l o s u r e .  Aga in ,  t h e  p r a c t i c e  i s  n o t  

g r e a t l y  d i f f e r e n t  f rom t h a t  which we have  commonly known. I n  M r .  

H e l l e r s t e i n ' s  book on c h a t t e l  m o r t g a g e s ,  he  h a s  h e r e t o f o r e  c a u t i o n e d  

of t h e  a d v i s a b i l i t y  t h a t  f o r e c l o s u r e s  be  h a n d l e d  t h r o u g h  c o u r t  p ro -  

c e e d i n g s  where s u b s t a n t i a l  amounts  a r e  i n v o l v e d ,  and p r o b a b l y  many 




many a t t o r n e y s  have sha red  concern  i n  t h e  h a n d l i n g  of f o r e c l o s u r e  
s a l e s  w i t h o u t  b e n e f i t  of s t a t u t e  and w i t h  l i t t l e  c e r t a i n t y  a s  t o  t h e  
s u f f i c i e n c y  of p u b l i c a t i o n  o r  t h e  presumpt ion  of f i n a l i t y  t o  be a t -  
t ached  t o  t h e  s a l e ' s  p r i c e .  T h i s  u n c e r t a i n t y  i s  gone and a t  t h e  same 
t ime  r u l e s  i n  A r t i c l e  9 p r o v i d e  f o r  t h e  p r o t e c t i o n  of a l l  p o s s i b l e  
i n t e r e s t s  w h i l e  p e r m i t t i n g  s e l f - h e l p  p rocedures .  

To i l l u s t r a t e  o r  e x p l a i n  i tem-by-i tem t h e  advan tages  of Ar t i c l e  
9 would d u p l i c a t e  a t  l e n g t h  t h e  a r t i c l e  i t s e l f .  The advan tages  of  i t s  
adop t ion  a r e  compel l ing .  The o n l y  r e l u c t a n c e  i s  t h e  n e c e s s i t y  of 
l e a r n i n g  new d e f i n i t i o n s  and of m a s t e r i n g  a new s t a t u t o r y  framework. 
Time w i l l  r e s o l v e  t h i s  problem and t h e  advan tages  of t h e  code w i l l  
f a v o r  t h e  s t a t e ' s  economy, d o u b t l e s s  f o r  g e n e r a t i o n s  t o  come. 

ARTICLE 1 0  - EFFECTIVE DATE ANU REPEALER 

The t e n t h  and f i n a l  a r t i c l e  of t h e  code c o n t a i n s  s e c t i o n s  f i x -  
i n g  t h e  e f f e c t i v e  d a t e ,  t h e  r e p e a l  of s p e c i f i c  s t a t u t e s  such a s  t h o s e  
l i s t e d  on p a g e ' l l  above,  a g e n e r a l  r e p e a l e r  s e c t i o n ,  and a s p e c i f i c
mention of some laws which a r e  n o t  i n t e n d e d  t o  be r e p e a l e d ,  such a s  
t h e  Uniform Act  f o r  t h e  S i m p l i f i c a t i o n  of F i d u c i a r y  S e c u r i t y  T r a n s f e r s .  

S t a t e s  which have a l r e a d y  adopted  t h e  uni form commercial code 
have f i x e d  e f f e c t i v e  d a t e s  which g e n e r a l l y  were from one t o  two y e a r s  
a f t e r  t h e  t ime  of a d o p t i o n .  I f  t h e  Colorado Genera l  Assembly a d o p t s  
t h e  code i n  1965, t h e  e f f e c t i v e  d a t e  shou ld  be s u f f i c i e n t l y  i n  t h e  
f u t u r e  t o  pe rmi t  t h e  e n t i r e  commercial and l e g a l  community t o  l e a r n  i t s  
p r o v i s i o n s ,  modify t h e i r  b u s i n e s s  and l e g a l  forms,  and be p repared  f o r  
t h e  changes which w i l l  occur .  

S i n c e  t h e  uni form commercial code w i l l  be a c i v i l  law,  t h e  
c r i m i n a l  p e n a l t i e s  r e l a t i n g  t o  compliance w i t h  v a r i o u s  p r o v i s i o n s  of 
t h e  warehouse r e c e i p t s  l aws ,  c h a t t e l  mortgage l aws ,  and o t h e r  laws 
w i l l  be p r e s e n t e d  i n  a  companion b i l l .  

P r o v i s i o n s  r e l a t i n g  t o  f e e s  t o  be charged  f o r  f i l i n g  v a r i o u s  
i n s t r u m e n t s  a s  r e q u i r e d  under  t h e  p r o v i s i o n s  o f  t h e  code w i l l  l i k e w i s e  
be p r e s e n t e d  i n  a  companion b i l l .  



APPENDIX C  

REASONS FOR THE CODE 

(Adapted by Colorado Bar A s s o c i a t i o n  Committee on 
Uniform Commercial Code from S i m i l a r  Repor t  

P repared  f o r  S t a t e  of ~ l l i n o i s )  

There  a r e  t h r e e  b a s i c  r e a s o n s  why t h e  uni form commercial code 
should be e n a c t e d  i n  Colorado.  

The f i r s t  i s  t h a t  i n  some a r e a s  of commercial law Colorado 
i s  v i r t u a l l y  " l a w l e s s . "  The r u l e s  governing t h e s e  i n c r e a s i n g l y  i m -
p o r t a n t  a r e a s  a r e  n e i t h e r  s e t t l e d  n o r  known. I n  a d d i t i o n ,  many o t h e r  
a r e a s  of commercial law have no d e c i s i o n a l  o r  s t a t u t o r y  base .  No 
commercial ly i m p o r t a n t  s t a t e  can a f f o r d  s o  much u n c e r t a i n t y  a s  t o  
a p p l i c a b l e  law. 

The second b a s i c  r e a s o n  i s  t h a t  t h e  o r i g i n a l  uni form a c t s  which 
govern much of Colorado commercial law were promulgated p r i o r  t o  1910 
and r e f l e c t  t h e  t echno logy  and commercial p r a c t i c e s  of t h e  n i n e t e e n t h  
c e n t u r y .  Some of t h e  o r i g i n a l  uni form a c t s  a r e  i n c o n s i s t e n t  i n  p o l i c y  
wi th  o t h e r s .  The code modernizes  and s i m p l i f i e s  t h e  law, p a r t i c u l a r l y  
w i t h  r e s p e c t  t o  secured  t r a n s a c t i o n s ,  i n  t h e  l i g h t  of c u r r e n t  com-
m e r c i a l  need and makes c o n s i s t e n t  t h e  p o l i c i e s  u n d e r l y i n g  commercial 
law. 

F i n a l l y ,  today  t h e r e  i s  no u n i f o r m i t y  among t h e  s t a t e s  e x c e ~ t  
among t h e  30  j u r i s d i c t i o n s  t h a t  have a l r e a d y  adopted  t h e  code. The 
o n l y  hope of n a t i o n a l  u n i f o r m i t y  l i e s  i n  t h e  code.  With an e v e r  na r -  
rowing world and an  e v e r  i n c r e a s i n g  i n t e r s t a t e  and i n t e r n a t i o n a l  
b u s i n e s s ,  n a t i o n a l  u n i f o r m i t y  of commercial law i s  e s s e n t i a l .  The 
code,  moreover,  c o n t a i n s  many r u l e s  of c o n f l i c t  of laws which s i m p l i f y  
and make c e r t a i n  f o r  e n a c t i n g  j u r i s d i c t i o n s  t h e  r u l e s  of law which a r e  
t o  be a p p l i e d  i n  p a r t i c u l a r  i n t e r s t a t e  and i n t e r n a t i o n a l  t r a n s a c t i o n s .  

The e l i m i n a t i o n  of u n c e r t a i n t y  a s  t o  commercial law,  i t s  modern-
i z a t i o n  and s i m p l i f i c a t i o n  and t h e  making of commercial law uni form 
th roughou t  t h e  n a t i o n  n e c e s s a r i l y  e x p e d i t e s  and lowers  t h e  l e g a l  c o s t  
of doing b u s i n e s s .  The code d o e s  a l l  of t h e s e  and s h o u l d ,  t h e r e f o r e ,  
be e n a c t e d  i n  Colorado 

The code r e p r e s e n t s  t h e  f i r s t  c o n c e r t e d  and avowed e f f o r t  t o  
make t h e  commercial law uni form n o t  o n l y  among t h e  s e v e r a l  s t a t e s  b u t  
i n t e r n a l l y  a s  w e l l .  S o l u t i o n s  of comparable problems i n  t h e  s e p a r a t e  
a r t i c l e s  were brought  t o g e t h e r  f o r  comparison;  t h e y  had t o  conform 
u n l e s s  d i f f e r e n c e s  c o u l d  be j u s t i f i e d  f u n c t i o n a l l y .  

The o l d e r  uni form a c t s  i n  t h e  commercial f i e l d  have made g r e a t  
c o n t r i b u t i o n s .  However, f o u r  of t h o s e  a c t s  a r e  more t h a n  f i f t y  t o  
s i x t y  y e a r s  of age .  C e r t a i n l y  t h e  t ime  f o r  t h e i r  r e -examina t ion  h a s  
come and t h e  code . i s  t h e  r e s u l t  of t h a t  r e -examina t ion .  Perhaps  no one 
who h a s  worked upon it i s  comple te ly  happy w i t h  e v e r y  p r o v i s i o n .  I n  
many p a r t s  i t  i s  n e c e s s a r i l y  a comprpmise. 



For  t h e s e  r e a s o n s  and o t h e r s  more f u l l y  s e t  f o r t h  i n  o u r  ana ly -
s i s  of t h e  s e p a r a t e  a r t i c l e s  t h e  code p r o v i d e s  a system of commercial 
law b e t t e r  s u i t e d  t o  o u r  t i m e s  and much s u p e r i o r  t o  t h a t  provided by 
e x i s t i n g  m u l t i f a r i o u s  s t a t u t e s  and u n c e r t a i n  common law. Y/e b e l i e v e  
we should  c l a i m  t h e s e  advan tages  f o r  today  i n s t e a d  of s e e k i n g  f o r e v e r  
a t h e o r e t i c a l  p e r f e c t i o n  u n l i k e l y  t o  be ach ieved .  

Scope of t h e  Code 

The code c o v e r s  p r a c t i c a l l y  a l l  of  t h e  commercial law: s a l e s  
of p e r s o n a l  p r o p e r t y ,  commercial p a p e r  ( n o t e s ,  c h e c k s ,  d r a f t s ) ,  bank 
c o l l e c t i o n s  and t h e  r e l a t i o n s h i p  of bank w i t h  cus tomer ,  l e t t e r s  of  
c r e d i t ,  bu lk  s a l e s ,  documents of t i t l e  ( b i l l s  of l a d i n g ,  warehouse 
r e c e i p t s ,  a i r  b i l l s  and t h e  l i k e ) ,  inves tment  s e c u r i t i e s  ( s h a r e  
c e r t i f i c a t e s ,  d e b e n t u r e s ,  b e a r e r  and r e g i s t e r e d  bonds and o t h e r  i n -  
vestment  p a p e r ) ,  t h e  e n t i r e  f i e l d  of  s e c u r i t y  i n  p e r s o n a l  p r o p e r t y  
(now known a s  p l e d g e s ,  c h a t t e l  mortgages,  c o n d i t i o n a l  s a l e  c o n t r a c t s ,  
t r u s t  r e c e i p t s ,  f a c t o r ' s  l i e n ,  ass ignment  of a c c o u n t s  r e c e i v a b l e ) .  I n  
l a r g e  degree  t h e  code p r e s e r v e s  and c o n t i n u e s  t h e  law a s  it i s  today ,  
bo th  common law and s t a t u t o r y ,  b u t  it a l s o  makes changes  i n  s u b s t a n c e  
i n  each of t h e  many a r e a s  it c o v e r s .  It c l a r i f i e s  t h e  law where it i s  
now u n c e r t a i n ,  and it p r o v i d e s  answers  w i t h  r e s p e c t  t o  m a t t e r s  of com-
m e r c i a l  law n o t  now r e a d i l y  found.  Each of  t h e  n i n e  a r t i c l e s  e x c e p t  
A r t i c l e  5 ,  L e t t e r s  of C r e d i t ,  r e p l a c e s  one o r  more Colorado s t a t u t e s ,  
i n c l u d i n g  some of t h e  uni form a c t s  i n  t h e  commercial f i e l d .  

How t h e  :ode A f f e c t s  P a r t i c u l a r  Groups of  
I n d i v i d u a l s  and Bus iness  

The uni form commercial code  i s  n o t ,  of c o u r s e ,  " a l l  t h i n g s  t o  
a l l  men." N e v e r t h e l e s s ,  i t s  advan tages  r e a c h  a l l  peop le  w i t h  l e g i t i -  
mate i n t e r e s t s  who have c o n t a c t s  w i t h  t h e  commercial law. It  n o t  o n l y  
seeks  u n i f o r m i t y  among t h e  s e v e r a l  s t a t e s  by widespread a d o p t i o n ,  b u t  
it a c h i e v e s  a  u n i f o r m i t y  w i t h i n  t h e  s t a t e  among a l l  b ranches  of t h e  
commercial law,  a  u n i f o r m i t y  n o t  c o n s c i o u s l y  sough t  i n  t h e  p a s t  n o r  
comple te ly  ach ieved .  The code s i m p l i f i e s  and c l a r i f i e s  t h e  law and 
p rov ides  a h o s t  of answers which c a n n o t  be found w i t h  c e r t a i n t y  today .  

It  i s  n o t  r e v o l u t i o n a r y  b u t  on t h e  o t h e r  hand it modernizes t h e  
law i n  t h e  l i g h t  of t h e  e x p e r i e n c e  of o v e r  h a l f  a  c e n t u r y  of unprece-
den ted  commercial g rowth  s i n c e  s e v e r a l  of o u r  major  a c t s  were promul-
g a t e d .  

The code was n o t  p repared  by o r  f o r  any group o r  c l a s s .  I n  
f a c t ,  it i s  p robab le  t h a t  never  b e f o r e  i n  t h e  h i s t o r y  of l e g i s l a t i o n  
have so  many a b l e  peop le  worked s o  long  i n  s o  e a r n e s t  an  e f f o r t  t o  s e e k  
o u t  e v e r y  l e g i t i m a t e  i n t e r e s t  and need,  t o  r e c o n c i l e  e v e r y  c o n f l i c t  of  
view and t o  d r a f t  an  a c t  which w i l l  meet t h e s e  needs  s a t i s f a c t o r i l y  and 
a t  t h e  same t ime  have a f a i r  p r o s p e c t  of widespread a d o p t i o n .  

N e i t h e r  i s  t h e  code a c o l l e c t i o n  of * s p e c i a l  p r i v i l e g e s . "  
However, i n  a d d i t i o n  t o  t h e  g e n e r a l  advan tages  of c l a r i t y  and c e r t a i n t y  
which a c c r u e  t o  a l l ,  t h e r e  a r e  some p r o v i s i o n s  of p a r t i c u l a r  i n t e r e s t  
t o  c e r t a i n  groups and t h e s e  we s h a l l  endeavor  t o  i l l u s t r a t e ,  b u t  n o t  
t o  exhaus t .  These a r e :  The Consumer; The Man w i t h  a Bank Account;  



The M a n u f a c t u r e r ;  The D i s t r i b u t o r ;  The Re ta i le r ;  The Farmer ;  The 
I n s u r a n c e  Company; The S e c u r i t y  Dealer ,  I n v e s t m e n t  B r o k e r  and I s s u i n g  
C o r p o r a t i o n ;  and  The C r e d i t  Manager.  

The Consumer 

Almost  a l l  p e r s o n s ,  n a t u r a l  o r  a r t i f i c i a l ,  a r e  consumers .  
The g r o u p  i n c l u d e s  t h e  bank p r e s i d e n t ,  t h e  v e r y  a p o t h e o s i s  o f  b u s i n e s s  
acumen, and  t h e  u n s k i l l e d  worke r  who i s  g e n e r a l l y  n o t  wel l  v e r s e d  i n  
b u s i n e s s  m a t t e r s .  Almost  a l l  consumers  have  c o n t a c t  w i t h  t h e  com-
m e r c i a l  l a w  w i t h  r e s p e c t  t o  s a l e s .  Many w i l l  c o n t i n u e  u n d e r  t h e  code ,  
a s  t h e y  do  t o d a y ,  a l m o s t  unaware of  t h e  l a w  of  s a l e s .  However, i f  t h e y  
s e e k  g u i d a n c e  i n  advance  o f  a c t i o n  t h e y  w i l l  f i n d  i n  t h e  code  a scheme 
o f  t h i n g s  worked o u t  more c o m p l e t e l y  and  p r e s e n t e d  w i t h  g r e a t e r  c l a r i t y  
t h a n  i n  t h e  l aw  t o d a y .  They a r e  more l i k e l y  t o  f i n d  a s o l u t i o n  t o  
t h e i r  p roblem a r r i v e d  a t  w i t h  d u e  r e s p e c t  f o r  f a i r  p l a y  f o r  a l l  p a r t i e s  
t h e n  u n d e r  p r e s e n t  law.  

The code  f r o w n s  upon t h e  u n c o n s c i o n a b l e  c o n t r a c t .  T h e r e  i s ,  of  
c o u r s e ,  n o t h i n g  n e c e s s a r i l y  u n c o n s c i o n a b l e  a b o u t  s e l l i n g  an  a r t i c l e  
w i t h o u t  w a r r a n t y  of  any  k i n d  b u t  t h e r e  i s  i f  t h e  b u y e r  i s  n o t  made 
aware o f  t h e  f a c t  t h a t  t h e  t r a n s a c t i o n  i s  upon t h a t  b a s i s .  The code  r e -
q u i r e s  t h a t  any  d i s c l a i m e r  o f  w a r r a n t y  be made much c l e a r e r  t h a n  d o e s  
t h e  p r e s e n t  law.  

The code makes it c l e a r  t h a t  t h e  w a r r a n t y  r u n s  b o t h  t o  members 
of  t h e  f a m i l y  and t o  t h e  g u e s t  and a s  p roposed  i n  C o l o r a d o  t o  any  
p e r s o n  who may r e a s o n a b l y  be  e x p e c t e d  t o  u s e ,  consume o r  be  e f f e c t e d  by 
t h e  goods .  I f  t h e  d i n n e r  g u e s t  i s  t h e  one  who b i t e s  on t h e  c o n c e a l e d  
t a c k  i n  t h e  b r e a d  o r  t h e  ground g l a s s  i n  t h e  j a r  o f  baked b e a n s  it 
s h o u l d  be  a c o m f o r t  t o  b o t h  h o s t  and g u e s t  t h a t  t h e  l a t t e r  h a s  t h e  
b e n e f i t  o f  t h e  immedia te  s e l l e r ' s  w a r r a n t y  and  i s  n o t  r e m i t t e d  t o  un- 
c e r t a i n  r e c o u r s e  a g a i n s t  t h e  m a n u f a c t u r e r  i n  a d i f f i c u l t  n e g l i g e n c e  
a c t i o n .  

I f  a  b u y e r  makes known h i s  n e e d s  and  r e l i e s  upon t h e  s e l l e r ' s  
s k i l l  and judgment t o  s u p p l y  a n  a r t i c l e  t o  meet them, t h e r e  i s  an  
i m p l i e d  w a r r a n t y  t h a t  t h e  a r t i c l e  i s  s u i t a b l e  f o r  t h e  p u r p o s e .  Unfor-
t u n a t e l y ,  u n d e r  p r e s e n t  l a w  t h e r e  i s  a p r o v i s i o n  which seems t o  i n v i t e  
t h e  s e l l e r ' s  d e f e n s e  t h a t  t h e r e  i s  no  w a r r a n t y  i f  t h e  p u r c h a s e r  r e q u e s t s  
a n  a r t i c l e  b e a r i n g  a " p a t e n t  o r  t r a d e  name." The code  o m i t s  t h i s  un- 
f o r t u n a t e  s u g g e s t i o n .  

The consumer w i l l  p r o f i t  by t h e  s i m p l i f i c a t i o n  of  t h e  p r o c e s s  
by which h e  c a n  g i v e  s e c u r i t y  i n  t h e  p e r s o n a l  p r o p e r t y  h e  buys and by 
t h e  c l e a r  s p e l l i n g  o u t  o f  h i s  r i g h t s  and d u t i e s  on  d e f a u l t .  Under 
p r e s e n t  l aw ,  b e c a u s e  of  c o n f l i c t i n g  and u n n e c e s s a r y  c o m p l i c a t i o n s  i n  
t h e  f o r m a l i t i e s  r e q u i r e d  t o  make t h e  s e c u r i t y  good a g a i n s t  t h i r d  p a r t i e s ,  
t h e  s e c u r e d  p a r t y  t o o  o f t e n  l o s e s  h i s  s e c u r i t y  by a n  i n a d v e r t e n t  s l i p  
which it i s  humanly i m p o s s i b l e  a l w a y s  t o  a v o i d .  The b u y e r ' s  l e v y i n g  
c r e d i t o r  may g a i n  a  w i n d f a l l ,  o r  a p u r c h a s e r  t o  whom t h e  b u y e r  w r o n g f u l l y  
h a s  r e s o l d  may t a k e  f r e e  of  t h e  s e c u r i t y  i n t e r e s t  a l t h o u g h  t h e  means t o  
d i s c o v e r  it were a t  hand ,  b u t  t h e  d e b t o r  h i m s e l f  d o e s  n o t  p r o f i t  by t h e  
s e c u r e d  p a r t y ' s  l o s s  f o r  he  r e m a i n s  l i a b l e  i n  any  c a s e .  Moreover ,  
d e b t o r s  a s  a  c l a s s  must  pay t h e  i n c r e a s e d  c o s t  of  s u c h  f i n a n c i n g .  The 
code n o t  o n l y  r e d u c e s  t h e  f o r m a l i t i e s  t o  a minimum b u t  it p r o v i d e s  t h a t  



even i n  c a s e  of a s l i p  t h e  c r e d i t o r  and p u r c h a s e r  w i t h  a c t u a l  know- 
l e d g e  of t h e  s e c u r i t y  i n t e r e s t  canno t  t a k e  advantage  of t h e  s l i p ,  a s  
under  some c i r c u m s t a n c e s  t h e y  c a n  under  t h e  law of  Colorado toda,y. 

The Man w i t h  t h e  Bank Account 

A l l  who use  checks ,  e i t h e r  by i s s u i n g  them o r  r e c e i v i n g  them, 
w i l l  p r o f i t  by t h e  g r e a t e r  c e r t a i n t y  under  t h e  code of  t h e  r u l e s  under  
which t h e  check moves from bank t o  bank i n  t h e  c o l l e c t i o n  p r o c e s s .  

The r i g h t  of t h e  drawer  of a check t o  s t o p  payment i s  recog-
n ized  under  p r e s e n t  law b u t  i n  some s t a t e s  t h e  banks have e x a c t e d  
from t h e i r  cus tomers  a promise n o t  t o  h o l d  t h e  bank l i a b l e  i f  it over-
l o o k s  t h e  s t o p  o r d e r .  The code makes such an  agreement  i n v a l i d  a s  a  
m a t t e r  of p u b l i c  p o l i c y  whether  s u p p o r t e d , b y  c o n s i d e r a t i o n  o r  n o t .  
A t  t h e  same t i m e ,  i n  f a i r n e s s  t o  t h e  bank which o v e r l o o k s  t h e  s t o p  
o r d e r ,  it s u b r o g a t e s  t h e  bank t o  t h e  r i g h t s  of t h e  pe r son  it h a s  p a i d ;  
t h i s  w i l l  o f t e n  avo id  an  u n j u s t  en r i chment  of t h e  drawer  a t  t h e  bank 's  
expense.  

The Manufac tu re r  

The manufac tu re r  g a i n s  s u b s t a n t i a l l y  from t h e  improved law of  
s a l e s ,  b o t h  w i t h  r e s p e c t  t o  h i s  p u r c h a s e s  of  raw m a t e r i a l s  and w i t h  
r e s p e c t  t o  h i s  s a l e s  of f i n i s h e d  p r o d u c t s .  Our p r e s e n t  s a l e s  a c t ,  now 
h a l f  a c e n t u r y  o l d ,  was framed more i n  t e rms  of t h e  s i n g l e  s a l e .  I n  
c o n t r a s t ,  t h e  code v i s u a l i z e s  a  c o n t i n u o u s  f l o w  of  goods i n  commerce. 

If a manufac tu re r  l e a r n s  b e f o r e  t h e  d a t e  f o r  d e l i v e r y  t h a t  h i s  
s u p p l i e r ,  i n  b reach  of c o n t r a c t ,  w i l l  n o t  d e l i v e r  a t  t h e  a p p o i n t e d  
t ime ,  he may c o n t r a c t  w i t h  o t h e r s  f o r  h i s  supply .  T h i s  he may do under  
p r e s e n t  law and under  t h e  code. However, t h e r e  i s  a d i f f e r e n c e :  under  
p r e s e n t  law t h e  damages he w i l l  r e c o v e r  f o r  t h e  b reach  w i l l  be d e t e r -  
mined by t h e  market  p r i c e  a t  t h e  t i m e  s e t  f o r  d e l i v e r y  whereas ,  under  
t h e  code,  it i s  t h e  c o s t  of "cover"  a t  t h e  time he c o n t r a c t e d  f o r  it 
which i s  t o  govern.  Under p r e s e n t  law h i s  purchase  of " c o v e r "  i s  
somewhat a  gamble. Under t h e  code t h e  wisdom of  h i s  a c t i o n  i s  weighed 
a s  of t h e  t i m e  he a c t e d .  

The code p r o v i d e s  a s imple  system f o r  g i v i n g  s e c u r i t y  i n  i n -  
v e n t o r y  w i t h  f o r m a l i t i e s  reduced t o  a  minimum. It  a l l o w s  t h e  manu- 
f a c t u r e r  t o  g i v e  a g e n e r a l  s e c u r i t y  i n t e r e s t  i n  h i s  s h i f t i n g  s t o c k  of 
i n v e n t o r y  p r e s e n t l y  owned o r  a f t e r - a c q u i r e d .  On t h e  o t h e r  hand, it 
does  n o t  p r e v e n t  someone e l s e  from o b t a i n i n g  a f i r s t  l i e n  on goods he 
has  f i n a n c e d ,  though t h e  p a r t y  w i t h  t h e  g e n e r a l  l i e n  i s  e n t i t l e d  t o  
n o t i c e  of t h e  purchase  money s e c u r i t y  i n t e r e s t .  A s  a  m a t t e r  of f a c t ,  
a p a r t i c u l a r  advantage  of t h e  code f o r  a l l  concerned i n h e r e s  i n  i t s  
s p e c i f i c  p r o v i s i o n s  d e a l i n g  w i t h . t h e  r e l a t ' i v e  p r i o r i t y  of l i e n s  of 
v a r i o u s  k i n d s  and w i t h  t h e  e x t e n t  of v a l i d i t y  of l i e n s  o b t a i n e d  i n  
o t h e r  s t a t e s  on p r o p e r t y  s u b s e q u e n t l y  b rough t  i n t o  a  code s t a t e .  

The manufac tu re r  b e n e f i t s  a l s o  because ,  i f  need b e ,  he can 

o b t a i n  r e l i a b l e  s e c u r i t y  i n  h i s  p r o d u c t  i n  t h e  e v e n t  he  f i n a n c e s  pur-  

c h a s e s  by h i s  w h o l e s a l e  and r e t a i l  d i s t r i b u t o r s .  




The D i s t r i b u t o r  

L i k e  t h e  m a n u f a c t u r e r ,  t h e  d i s t r i b u t o r  b e n e f i t s  f rom t h e  mod- 
e r n i z a t i o n  of  t h e  l aw  b o t h  a s  one who g i v e s  and a s  one  who t a k e s  
s e c u r i t y .  Both d i s t r i b u t o r  and  m a n u f a c t u r e r ,  i f  t h e y  marke t  t h e i r  
p r o d u c t s  and wares  i n  more t h a n  one  s t a t e ,  w i l l  g a i n  f rom t h e  un i form-  
i t y  which  w i l l  r e s u l t  f rom wide  a d o p t i o n  of  t h e  code .  Today, t h e r e  i s  
less  u n i f o r m i t y  w i t h  r e s p e c t  t o  s e c u r i t y  t h a n  i n  any o t h e r  f i e l d  of  
t h e  law. C o n s i d e r  f o r  example a company which m a n u f a c t u r e r s  f a r m  i m -
p l e m e n t s  and d i s t r i b u t e s  them i n  e v e r y  s t a t e .  It h a s  found  t h a t  
compl iance  w i t h  t h e  v a r y i n g  r e q u i r e m e n t s  o f  t h e  50 s t a t e s  w i t h  r e s p e c t  
t o  c h a t t e l  mor tgages ,  c o n d i t i o n a l  s a l e s ,  t r u s t  r e c e i p t s ,  f a c t o r ' s  
l i e n s  and o t h e r  s e c u r i t y  d e v i c e s  p o s e s  a r i d d l e  which  i s  a l m o s t  i n -  
s o l u b l e .  A s  a r e s u l t ,  companies  i n  t h a t  p o s i t i o n  a r e  most e n t h u s i a s t i c  
s u p p o r t e r s  o f  t h e  code .  

The R e t a i l e r  

The r e t a i l e r ,  l i k e  a l l  who buy o r  s e l l  goods ,  w i l l  g a i n  f rom 
t h e  improved l aw  of  s a l e s .  Of t h e  111 s e c t i o n s  i n  A r t i c l e  2,  S a l e s ,  
37 have  no  p r i o r  s t a t u t o r y  c o u n t e r p a r t .  The code ,  t h e r e f o r e ,  answers ,  
r o u g h l y ,  50 p e r c e n t  more q u e s t i o n s  t h a n  o u r  p r e s e n t  s a l e s  a c t  and it 
d o e s  s o  i n  t h e  l i g h t  o f  o v e r  a  h a l f  c e n t u r y  o f  e x p e r i e n c e  u n d e r  t h e  
o l d e r  a c t .  

L i k e  t h e  m a n u f a c t u r e r  and t h e  d i s t r i b u t o r ,  t h e  r e t a i l e r  p r o f i t s  
f rom a  sys t em,  e f f e c t i v e  and s i m p l e ,  by which i n  a s i n g l e  d e v i c e  he  
may g i v e  s e c u r i t y  i n  i n v e n t o r y  and equ ipmen t ,  p r e s e n t l y  owned and a f t e r -  
a c q u i r e d .  I f  goods h e  h a s  s o l d  a r e  r e t u r n e d  t o  him, t h e  s e c u r i t y  i n -  
t e r e s t  can  r e a t t a c h  w i t h o u t  q u e s t i o n .  

The s e c u r i t y  i n t e r e s t  may c o v e r  t h e  p r o c e e d s  o f  h i s  s a l e s ,  
w h e t h e r  s i m p l e  book a c c o u n t s  f o r  u n s e c u r e d  s a l e s  o r  a  r e s e r v e d  s e c u r i t y  
i n t e r e s t  i n  what  h e  h a s  s o l d .  I f  he  t h e n  s e l l s  t h e  r e s e r v e d  s e c u r i t  
i n t e r e s t  and t h e  d e b t  it s e c u r e s  ( c a l l e d  by t h e  code  " c h a t t e l  p a p e r "  r 
t h e  code  p r o v i d e s  a c l e a r  s y s t e m  of  p r i o r i t i e s  between t h e  s e c u r e d  
p a r t y  w i t h  a n  i n t e r e s t  i n  " p r o c e e d s "  and t h e  p u r c h a s e r  of  t h e  " c h a t t e l  
p a p e r . "  Many o f  t h e s e  q u e s t i o n s  c a n n o t  be  s o l v e d  w i t h  a s s u r a n c e  u n d e r  
p r e s e n t  law. 

The Farmer  

The f a r m e r ,  a l s o ,  i s  c o n t i n u o u s l y  engaged  i n  commerce, a s  a  
b u y e r  and s e l l e r  o f  goods and a b o r r o w e r  o f  money. Thus  h e ,  t o o ,  h a s  
an  i n t e r e s t  i n  t h e  c l a r i f i c a t i o n  and improvement o f  t h e  l aw  of s a l e s ,  
bank d e p o s i t s  and c o l l e c t i o n s  and s e c u r i t y  d e v i c e s .  Moreover ,  he  w i l l  
b e n e f i t  p a r t i c u l a r l y  f rom p r o v i s i o n s  o f  t h e  code  which l i b e r a l i z e  and 
s i m p l i f y  s e c u r i t y  i n t e r e s t s  i n  f a r m  equ ipmen t ,  f e e d ,  l i v e s t o c k  and 
c r o p s  and t h e s e  s e c u r i t y  documents  c o n t i n u e  t o  be  f i l e d  l o c a l l y  a t  h i s  
own c o u n t y  s e a t ,  c o n v e n i e n t  t o  him. L i k e  o t h e r  b o r r o w e r s  who g i v e  
s e c u r i t y  t o  o b t a i n  a l o a n ,  he  w i l l  f i n d  i n c r e a s e d  p r o t e c t i o n  u n d e r  t h e  
code.  



The I n s u r a n c e  Company 

The code d o e s  n o t  d e a l  w i t h  i n s u r a n c e  companies  a s  such  and 
t h e y  b e n e f i t  o n l y  a s  o t h e r s  do who come i n t o  c o n t a c t  w i t h  t h e  com-
m e r c i a l  law. I n s u r a n c e  companies  h o l d  v a s t  q u a n t i t i e s  of  i n v e s t m e n t  
s e c u r i t i e s  and t h e  s t o c k  companies  a r e  i s s u e r s  of  s t o c k  c e r t i f i c a t e s .  
I n  b o t h  c a p a c i t i e s  t h e y  b e n e f i t  f rom a  modernized sys tem of  h a n d l i n g  
t r a n s f e r s  of s e c u r i t y  p a p e r ,  a s  i n d i c a t e d  b r i e f l y  i n  t h e  n e x t  s e c t i o n .  
I n s u r a n c e  companies i s s u e  and r e c e i v e  c h e c k s  and d r a f t s  i n  enormous 
q u a n t i t i e s  and w i l l  d e r i v e  b e n e f i t  f rom an  improved and b e t t e r  regu-  
l a t e d  bank c o l l e c t i o n  sys tem.  

S e c u r i t y  D e a l e r ,  I n v e s t m e n t  Broker  
and I s s u i n q  C o r p o r a t i o n  

A r t i c l e  8 p r o v i d e s  a  modernized and improved sys t em of h a n d l i n g  
a l l  t r a n s f e r s  of i n v e s t m e n t  s e c u r i t i e s .  The b e a r e r  bond h a s  n o t  been 
c o n f o r t a b l e  w i t h i n  t h e  c o n f i n e s  of  t h e  n e g o t i a b l e  i n s t r u m e n t s  law. 
The s t o c k  t r a n s f e r  a c t  g o v e r n s  t r a n s f e r s  of s t o c k  c e r t i f i c a t e s  o n l y .  
The r e g i s t e r e d  bond and o t h e r  r e g i s t e r e d  s e c u r i t i e s  have been l e f t  
p r e t t y  much w i t h o u t  s t a t u t o r y  gu idance .  Because a l l  of t h e s e  a r e  
s i m i l a r  w i t h  r e s p e c t  t o  t r a n s f e r  problems t h e y  a r e  g a t h e r e d  t o g e t h e r  
i n  A r t i c l e  8. For  t h e  f i r s t  t i m e  t h e r e  i s  a comprehens ive  t r e a t m e n t  
of t h e  whole t r a n s f e r  problem. A l l  who h a n d l e  i n v e s t m e n t  p a p e r  shou ld  
b e n e f i t  m a t e r i a l l y  from i n c r e a s e d  c e r t a i n t y  and s i m p l i c i t y .  

The C r e d i t  Manaqer 

I n  a d d i t i o n  t o  many of t h e  t h i n g s  a l r e a d y  mentioned u n d e r  
o t h e r  h e a d i n g s ,  t h e r e  a r e  o t h e r  improvements  i n  t h e  code  which w i l l  be  
r ecogn ized  by c r e d i t  managers of b u s i n e s s  c o n c e r n s .  F o r  i n s t a n c e ,  
p i t f a l l s  i n  t h e  i n c e p t i o n  of a s a l e s  t r a n s a c t i o n  a r e  removed by s i m p l i -  
f i c a t i o n  of t h e  r e q u i r e m e n t  of  a memorandum s a t i s f y i n g  t h e  s t a t u t e  of  
f r a u d s ,  r e c o g n i t i o n  of  an  o f f e r  b i n d i n g  f o r  a  r e a s o n a b l e  p e r i o d  w i t h o u t  
s p e c i a l  c o n s i d e r a t i o n ,  p r o v i s i o n s  r e g a r d i n g  t h e  e f f e c t  of  c o n f i r m a t i o n s  
between merchan t s ,  p r o v i s i o n s  a u t h o r i z i n g  and d e s c r i b i n g  t h e  e f f e c t  of 
open p r i c e  t e r m s ,  and o t h e r  i n n o v a t i o n s  i n  t h e  law t a i l o r e d  t o  r eason-
a b l e  b u s i n e s s  p r a c t i c e s  and e x p e c t a t i o n s .  A s e l l e r  i s  g i v e n  l i m i t e d  
p r o t e c t i o n  i n  t h e  e v e n t  of i n s o l v e n c y  of t h e  buyer  s h o r t l y  a f t e r  
d e l i v e r y  of t h e  goods and b e f o r e  t h e y  have been p a i d  f o r ,  and a b u y e r
i s  g i v e n  s i m i l a r  p r o t e c t i o n  i n  t h e  e v e n t  of i n s o l v e n c y  of  a s e l l e r  
o c c u r r i n g  s h o r t l y  a f t e r  r e c e i p t  of  advances  b u t  b e f o r e  d e l i v e r y  of t h e  
goods. 

G e n e r a l  c r e d i t o r s  w i l l  b e n e f i t  f rom t h e  r e q u i r e m e n t  of a more 
adequa te  n o t i c e  i n  advance  of b u l k  s a l e s ;  and t h e  c o n c e a l e d  ownership  
of goods h e l d  on cons ignment  f o r  s a l e ,  a s  w e l l  a s  t h e  s e c r e t  l i e n  of  
an a s s i g n e e  of a c c o u n t s  r e c e i v a b l e ,  w i l l  be out lawed by t h e  requirement 
of p u b l i c  f i l i n g .  On t h e  o t h e r  hand,  t h e  n o t i c e  t y p e  of f i l i n g  autho-  
r i z e d  by t h e  code w i l l  be f a r  s i m p l e r  and l e s s  e x p e n s i v e  t h a n  i s  t h e  
r e c o r d a t i o n  of  c h a t t e l  mor tgages  today .  R e a l i z a t i o n  on s e c u r i t y  i n  t h e  
e v e n t  of d e f a u l t  w i l l  be  s t a n d a r d i z e d  and s i m p l i f i e d  and b e t t e r  s u i t e d  
t o  t h e  p r o t e c t i o n  of t h e  i n t e r e s t s  of a l l  p a r t i e s .  



The C o r p o r a t i o n ,  Banking and Bus iness  Law S e c t i o n  of t h e  
Colorado Bar A s s o c i a t i o n  i s  governed by a c o u n c i l ,  t h e  o f f i c e r s  and 
members of which a r e :  

H a r l  G .  Douglass  Boulder  Chairman 
J u l i u s  F r i e d r i c h  Denver Vice  Chairman 
David J. C l a r k e  Denver S e c r e t a r y
C h a r l e s  E.  Grover  Denver Immediate P a s t  

Chairman 
Rober t  Vd. B a r t l e y  Pueblo  Member 
Lou i s  A .  H e l l e r s t e i n  Denver Member 
Rober t  F. Welborn Denver Member 
Thomas J .  Harshman Grand J u n c t i o n  Member 

The C o r p o r a t i o n  S e c t i o n ,  d u r i n g  t h e  f a l l  of 1963,  c r e a t e d  a 
Committee on t h e  Uniform Commercial Code. Approximately 6 0  members 
of t h e  s e c t i o n  were a p p o i n t e d  t o  t h a t  committee.  

The Uniform Commercial Code Committee h a s  had an e x e c u t i v e  
committee and t h r e e  subcommittees.  The o f f i c e r s  and members of t h e  
e x e c u t i v e  committee and t h e  chairmen of t h e  subcommittees who worked 
on each of t h e  s e v e r a l  a r t i c l e s  of t h e  Code a r e :  

David J. C l a r k e ,  Chairman 

C h a r l e s  A .  Baer ,  Vice Chairman 

Thomas J. Kerwin, S e c r e t a r y  

H ,  Harold C a l k i n s ,  Subcommittee Chairman on 


A r t i c l e s  2,  6 and 7 
C h a r l e s  H. Ha ines ,  Jr . ,  Subcommittee Chairman 

on A r t i c l e  9 
L e s t e r  R.  Woodward, Subcommittee Chairman 

on A r t i c l e s  3, 4 ,  5 and 8 
Bruce B u e l l ,  Chairman of t h e  S e c t i o n ' s  

Committee on Banking 
Lou i s  A .  H e l l e r s t e i n ,  Chairman of t h e  S e c t i o n ' s  

Committee on Secured  T r a n s a c t i o n s  
Alec  J. K e l l e r ,  Chairman of t h e  S e c t i o n ' s  Committee 

on S e c u r i t i e s  

The members of t h e  subcommittees who made t h e  i n i t i a l  a n a l y s e s  
of t h e  p r o v i s i o n s  of t h e  Uniform Commercial Code (and w i t h o u t  whose 
e f f o r t s  t h e  t a s k  would n e v e r  have been accompl i shed)  were:* 

ARTICLE 2 - SALES 

H. Harold C a l k i n s ,  Chairman 

Robert  S.  G a s t ,  Jr. G a i l  E. Oppenner 
G i l b e r t  L. McSwain George B. Brennan 
Hugh J.  McClearn John C. C o r b r i d g e  
Zdward A .  !'Jalsh C l a y t o n  Knowles 
James C. Seccomhe, Jr. 

* A r t i c l e s  1 and 10 were handled  by t h e  Execu t ive  Committee 



ARTICLE 3 - COMIi1EIICIAL PAPEII 


Lester  R. U ~ o d w a r d ,  Chairman 


Don S e a r s  Vli l l iam P. ! 'Jaggener 
I r a  E .  T a n n e r  Ben D. S u b l e t t  
John  W .  Low R o b e r t  Yegge 

ARTICLES 4 and 5 - BANK DEPOSITS AND 

COLLECTIONS and LETTERS OF CREDIT 


L e s t e r  3. Woodward, Chairman 

Don S e a r s  George  Gibson  
James C. Owen, Jr. J .  P e t e r  L i n d s a y  
John  S .  P o t t e r  F r e d  P a t t r i d g e  
Wi l l i am R. K e l l e y  

ARTICLES 6 and  7 - BULK TRAN5FERS and  

LYAREHOUSE RECEIPTS, BILLS OF LADING, e t c .  


H. H a r o l d  C a l k i n s ,  Chairman 

Elmer P. Cogburn J a c k  B. T o l l  
B r a d f o r d  Wells 

ARTICLE 8 - INVESTIAENT SECUAITIES 

L e s t e r  R. 'ivoodward, Chairman 

C h a r l e s  E. Henry E r n e s t  Lohf 
S a n f o r d  H e r t z  

ARTICLE - 9 - SECURED TiSANSACTIONS 

C h a r l e s  N. H a i n e s ,  Jr. ,  Chairman 
S t e p h e n  A .  H e l l e r s t e i n ,  S e c r e t a r y  

R. Da le  T o o l e y ,  Chai rman,  P a r t  2 
R o b e r t  D. C h a r l t o n ,  Chairman,  P a r t  3 
Willis C a r p e n t e r ,  Chairman,  P a r t  4 
Doug la s  R. S t a t e ,  Chairman,  P a r t  5 

Edward M. S e a r s  M i c h a e l  V a g g a l i s  

A r t h u r  J. S e i f e r t  R o b e r t  J .  Shans t rom 

Wm. Hedges Robinson ,  Jr. D. Monte P a s e o  

J.  A l b e r t  S e b a l d  R i c h a r d  ivohlgenant  
R o b e r t  G. Wilson S t a n t o n  D. Hosenbaum 
K e i t h  Anderson R o b e r t  F. Thompson 
James  Robb J o h n  D. K n o d e l l ,  Jr. 
P a u l  DeF. H i c k s ,  Jr. 



APPENDIX E 


'CJI-W THE COhWERCIAL CODE SHOULD BE "UNIFORM" 


By Will iam A. Schnader 


( ~ e p r i n t e dby Pe rmi s s ion  of t h e  Author  and 

t h e  Washinqton and L e e  Law ~ e v i e w )  
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states that had enacted the Code prior to January 1, 1963, in h t i c le  
3 on Commercial Paper, which largely takes the place of the N.I.L. 

This will demonstrate more vividly than could be demonstrated 
in any other way the difficulty of obtaining complete statutory uni- 
formity in the law regulating commercial transactions in this country, 

.as long as the states are permitted to deal with this area of the law, 
unless a different attitude can be instilled into our legislators and 
into our state legislative draftsmen. 

Parenthetically, let me state that the question which this article 
is intended to answer has not been overlooked. It will be answered 
later. 

As promulgated by The American Law Institute and the National 
Conferen- of Commissioners on Uniform State Laws, Article 3 of 
the Code contains 79 sections. As indicated in 1 UCC, ULA, pages 
359-568 only 58 of the 79 sections were uniformly adopted in the 
eighteen states. Incidentally, the reader should have in mind the 
states about which we are speaking. They are, in the order in which 
they enacted the Code, Pennsylvania, Massachusetts, Kentucky, Con- 
necticut, New Hampshire, Rhode Island, Wyoming, Arkansas, New 
Mexico, Ohio, Orgeon, Oklahoma, Illinois, New Jersey. Georgia, 
Alaska, New York and Michigan. Included in these stam are, with 
s e v d  notable exceptions, the most important sates in the Union as 
far as concerns commerce, finance and industry. 

Of the twenty-one sections of this most important Anide which 
were not uniformly adopted, a number suffered at the hands of what 
may be called statutory tinkerm. It must be remembered that the 
Editor-inchief of the Code was the late Karl N. Llavellyn, who in 
addition to being probably the country's foremost authority on com-
mercial law, was one of the most accomplished and expert statutory 
draftsmen and critics our country has ever produced. Every line of 
the Code as promulgated had Karl's personal approval. Some of Karl's 
associates were equally adept and expert in statutory draftsmanship 
For these reasons, to put it mildly, it takes a peculiar type of oourage 
for an assistant in some legislative drafting agency (or even his chief) 
to presume that he has found a reason for changing the language of 
the Official Text and thus to destroy the complete uniformity of the 
Code.' 

'This criticism has no application to modi6atiolu due to local procedural 
differenca. It d o a  apply to legislative drafting agcncia which refuse to depart 
from their peculiar local draEting poliaa. Uniformity is impossible in a farflung 
field of law such u the regulation of commercial transactions unlar evay slate is 
willing to yield some poinu (which ordinarily might k deemed imponant) in 
orda to conform to the majority. 
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Now, let us look at the changes ma& by some states in Artide 3. 
The very k t  section of Artide g, Section g-101, is entitled "Short 

Title." I t  mads: 

'This Artiale shall be known, and may be cited as Uniform 
Commercial Code-Commercial Paper." 

Ohio omitted this section entireli, and in Oregon the words "shall 
be known and" were omitted. 1 UCC, ULA 361. 

It must be conceded that these omissions are minor, but they do 
indicate that the draftsmen who were responsible for them did not 
realize the importance of uniformity. Certainly, the inclusion in  the 
Uniform Commercial Codes of both states of the section as written 
would have been completely harmless. 

Nothing can justify the result, namely, that sixteen pre-1963 Code 
states include in their Codes this section as drafted by the Code's ex-
perts but that two states made these unnecessary and insignificant 

changes-

The next section in which unauthorized variations were made is 

section g-loo, entitled "Definitions and Index of Definitions." Here 
we find that changes were made in the Codes of Arkansas, Connecti-
cut,Ohio and Oklahoma. 1 UCC, ULA 565. 

Subsection (o) of Section 3-1- begins, "Other defuritions apply-
ing to this Attide and the sections in which they appear =,"and 
then follows a list of definitions, all contained in Article 3. 

Subsection (3) of the same section states that-'The bllowiq 
definitions in other Anides apply to this Article" and then lists a 
numbet of definitions contained in Artide 4. 

Arkansas and Oklahoma felt is necessary to include in subsection 
(o) "Documentary Draft" which is listed in subseaion (3) as appearing 
in section 4-104 This was dearly u n n e c e s q  as subsection (3) states 
that the definitions there listed "apply to this article." 

I n  Connecticut and Ohio there was a little carelem proofreading. 
Several references were to the wrong section. 

Now we come to a different type of amendment. but befare dia-
cussing it, it is necessary to say a word about the Permanent Editorial 
Board for the Unifom Commercial Code. 

When the practice of making non-uniform amendmenu seemed to 
be becoming general in state after state, i t  was determined, if financial 
support could be obtained, to aeate a Permanent Editoxial Board 
for the Uniform Commerdal Code, and to ask those in chvge of 
campaigns to have the Code enacted in nonCode states to withold 
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making unauthorized amendments until the proposed amendments 
could be submitted to and passed upon by the Board. 

The necessary financial support was obtained, an agreement was 
made by The American Law Institute and the National Conference 
of Commissioners on Uniform State Laws for the creation and func- 
tioning of @heBoard, and three subcommittees were appointed to 
study and examine any proposals made for the amendment of the 
Code, and also to examine the unauthorized amendments already 
made in Code states and to approve or disapprove them. 

The assignment of Subcommittee No. i is Articles 1, 2, 6 and 7 
of the Code; the assignment of Subcommittee No. 2 is Articles 3, 4, 
5 and 8; and, to Subcommittee No. 3 is assigned Article g. 

The Permanent Editorial Board organized in May 1962, its s u b  
committees worked assiduously over the summer of 1964, and the Board 
had a threeday meeting in Philadelphia in the middle of October, 
after which it made its Report No. 1. In this Report a number of 
amendments were approved and promulgated, but a far greater 
number were disapproved. 

This brings us back to the consideration of amendments to Article 

3-
New York amends subsection (l)(c) of section pi05 of the Code 

by adding certain words which would make a substantive difference 
in that subsection. 1 UCC. ULA 373. 

In its October 1962 Report, the Editorial Board approved this 
amendment. Thus, the only criticism of New York's action was that 
New York acted individually and without first consulting the Editorial 
Board which had drafted the Code. 

New York also amended sections 3-lq(2). 8.i I n(l)@)(c), 3-304. 
3-415s 3-504(4)s 370' and 3-804. 

Two changes were made in subseaion 3 - i q ( ~ ) ,  both of which 
were rejected by the Editorial Board in i o  Repon The Board gave 
its reasons for rejection at length. 1 UCC, ULA,379, and Report, page 
71. 

Section 3-118 is entitled "Terms and Omissions not Affecting 
Negotiability." 1 UCC, ULA 389. 

The New York changes, in subsections (I)@) and (c), were not 
approved by the Permanent Editorial Board, but the Board recom- 
mended that subsection (~)(b) be modified in a different way from 
that in which New York had amended it. Report, page 20. 

Section 3-304-"Notice to Purchaser"-was amended by adding an 
entirely new c l a w  (7) at the end of the section. 1 UCC, ULA qqo. 

344 . WASHINGTON AND LEE LAW REVIEW p o l .  XX 

The added clause practically reinstated section 56 of the N.I.L. 
in the Code, a section which had produced a tremendous amount of 
litigation and was intentionally abandoned by the Code's draftsmen. 

The Permanent Editorial Board saw no reason for reversing a 
decision which had been deliberately made Report, page 74. 

New York added to Section 3-415-"Contract of Accommodation 
Partyv-a new subsection (6). 1 UCC, ULA 497. 

The added clause would have restored the warranty obligations of 
an accommodation indorser fomerly imposed by sections 65 and 66 
of the N.I.L. 

The policy decision set forth in the Oftidal Text of the Code was 
d d y  considered and the Permanent Editorial Board was not 
persuaded that it should re= the previous decision. Report, page 
74 

Section 3-504(4) was ameaded by inserting at the beginning a 
clause which docs not appear in the Of6cial Text The clause refers 
to d o n  4-204. i UCC, ULA 526. 

The Editorial k  d  neither approved nor disapproved of this 
ch?ngc


Section 3?ol-"Letter of Advice of International Sight Draft"-was 
amended by deleting entirely subsection (3). i UCC, ULA 558. 

This rubsection is: 
"(3) Unless otherwise agreed and except where a draft is 

drawn under a credit issued by the drawee, the drawee of an 
international sight draft owes the drawer no duty to pay arl 
unadvised draft but if it does so and the draft is genuine, may 
appropriately debit the drawer's account." 

The Permanent Editorial Board rejected this deletion stating that 
"insufhcient grounds have been advanced to delete the subsection" 
Repon. Page 76. 

Section 3-804-"Lost, Destroyed or Stolen 1nsuuments"-was amend-
ed by changing the word "may" to "shall" in the sentencc. "The court 
may require security indemnifying the defendant against Iors by rea-
son of further claims on the instrument." i UCC.ULA 565. 

The Permanent Editorial Board rejected this drange on the 
ground that courts should have discretion whether or not to require 
security. Report, page 77. 

Connecticut in 1961 amended section 3-106 of its Code. I UCC, 
ULA 377. That section is entitled "Sum Certain." 

Section 3-106 begins, "(I) The sum payable is a sum certain even 
though it is to be p a i d  and then follow five situations which do not 
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Ohio felt it necessary to modify section 3-419 relating to "Con- 
version of Instrument; Innocent Representative." I UCC, ULA 512. 

The Official Text refers to "provisions of this act concerning re- 
strictive endorsements." The Ohio draftsman was not satisfied with 
this but made specific reference by number to four sections of the 
Code. 

Both Kentucky and Oklahoma amended subsection (i)(d) of sec-
tion 3-601 by substituting the word "security" for "collateral." t UCC, 
ULA 545. 

The Permanent Editorial Board rejected this substitution stating 
that the word should be "collateral." Report. page 76. 

Oklahoma amended subsection (I)@) of section 3-802 by inserting 
into the subsection an additional sentence. I UCC, ULA 562. 

The Editorial Board rejected the amendment on the ground that 
"the additional language is already well recognized as a matter of 
law." Report, page 76. 

Of the eighteen pre-1963 Code states, five enacted .the 79 sections of 
Article 3 without any variations from the Official Text. These states 
were Alaska, Michigan, New Hampshire, New Jersey and Pennsylvania. 

Five states amended one section of the Official Text. These state 
were Georgia, Illinois, Kentucky, Massachusetts and Wyoming. 

Two states, New Mexico and Rhode Island, changed two sections; 
two states, Connecticut and Ohio, changed three sections, and three 
states, Arkansas, Oklahoma and Oregon, changed four sections. 

New York felt it necessary to amend nine sections. However, it 
must be said for New York that a bill enacted by the 1963 legislatw 
has made the New York Code adhere much more nearly to the 1962 
Official Texts than the New York Act of 1962 conformed to the 1958 
Offiaal Text. 

Although twenty-five sections of Article 3 were modified, nineteen 
of these sections were changed by only one state. The largest number 
of states to make the same amendment was five.@ 

Fifty-four sections (unamended in any of the eighteen states) con- 
stitute a little more than sixty-eight per cent of the sections in Article 
3. It is uue that of the amendments made to the twenty-five modified 
pp 


T h e  1962 O&cial Tart is the 1958 Offiaal Text with the amendments promul- 
gated by the Permanent Editorial Board in October, 196,. 

W e  have not included ar a change the amendment of § 3-511. There war a 
typographical error in printing the 1958 OBicial Tart with Comments. Thia amr 
ruulted in the subtitution of the word "of" for "or". The sevm statea which did 
not catch the error until after heir Cada had bem enacted were Arkansas. Con-
necticut, CsDgio,Illlnob, M a d ~ ~ t t ~ ,Oregon and Wyomlng. 
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sections some were trivial, some were careless, and some were the re-
sult of a misunderstanding of the history and purpose of the section 
as promulgated by the Institute and the Conference. 

T h e  amendments which were trivial may be said to have done 
no harm but i t  can be said with equal force that being mvial, they 
should not have been made. The amendments which were due to 
carelessness illustrate the importance of having an act of the magnitude 
of the Code thoroughly proof-read.The amendments made because 
of a misundentanding of the history and purpose of the amended p m  
visions ought not to have been made without consulting the original 
Editorial Board which had supervised the drafting of the Code and 
which, although not active, was nevertheless available for consultation 
at all times.' 

It is too earJy to give in detail the results of 1963 enactments either 
of the Code or of amendments to the Code. 

We do know that five states which thus far have enacted the Code 
this year are said to have adopted the 1961 O W  Text  And we do 
know that in a few, but not nearly the entire eighteen, of the states 
which e n d  the Code prior to 1963, bills have either been enacted 
or are pending to bring the Code up to date by incorporating the 
officially promulgated 1969 amendments. As this is being written. leg- 
islatures are still in session so that it would be futile to try to assess 
the r d t  of this year's legislation. 

Now, finally, we come to the question. Why is uniformity impor- 
tant in our statutory law regulating commerciel transactions? 

The answer seems so obvious that it is almost difficult to formulate 
it. 

Today, in the United States, the number of important concerns 
which transact business in every state is growing every year and the 
number which transact business in only one state is becoming less and 
less percentagewise. Writing as long ago as April 1958 in The Business 
Lnwyer, Walter D. Malcolm, Esquire, of Baton, stated that: 

" m h e  number of 'items' handled by banks as part of the 
bank collection process has, since igoo, grown to tremendous 
proportions. It has been estimated that throughout the entire 
country banks handle not less than 25,000,000 items every busi- 
nes day. As a matter of fact a rough test, made after that 
25,000,000 estimate was made, indicates that the figure is nearer 
50,000,000 items per day rather than twenty-five. 

'The Chairman of the Board was the late Judge Herbert F. Goodrich of Phlla- 
delphia from the inception of the Code project until the Editorial Board war sue. 
ceeded by the Permanent Editorial Board. Judge Goodrich was the lint Chairman 
of the latter Board and the writer is now serving in that capacity. 
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"This tremendous volume moving with surprising speed 
and efficiency from one bank to another within single cities and 
towns and between cities and towns over state boundary lines 
has created a set of problems which are in no way satisfactor- 
ily handled by the commercial acts of i goo." 

Should the sales department of a great manufacturer whose p r e  
ducts go into every state be obliged to familiarize itself with the indi- 
vidual Codes of all the states which have enacted the "Uniform" 
Commercial Code for fear that the supposedly uniform provisions of 
the law of sales have been tampered with by local draftsmen? Should 
the officers of a bank in a great metropolitan center which has cor- 
respondents all over the United States be obliged to exercise care in 
dealing with banks in other states which have enacted the Unifonn 
Commercial Code lest they overlook some non-uniform amendment 
which has been made in a particular state? Does not state individual- 
ism in the enactment of the Code destroy much of the value which the 
Code would otherwise have? And finally, in how many instances are 
non-uniform amendments made by individual states without mnd ta -  
tion with the Code's Editorial Board, of major importance? 

T o  the first two questions the obvious answer is "no"; to the third 
question the obvious answer is "yes"; and to the final question an ex-
amination of the typical article as nonuniformally amended in eight- 
een states will inevitably lead to the conclusion that none of the dif- 
fering amendments was really important 

In this last connection, it may not be out of place to mention the 
fact that Pennsylvania, which is by no means the las t  important of 
the fifty states in commercial transactions, has had the Code in force 
almost ten years and has not found it necessary to make a single un-
ofkial amendment. 

The National Conference of Commissioners on Uniform State 
Laws inten& to pursue real uniformity in the statutory regulation 
of commercial transactions unless and until the task becomes h o p e l a  
States which have the Code on their statute boots with a few or many 
non-uniform amendments will be urged to eliminate those amend-
ments. And the effort to have our entire fifty states enact the Code as 
drafted with the amendments officially promulgated by the Perman-
ent Editorial Board will continue. 

We believe that within a very few years every state will have on 
its rtatute boob a Commerdal Code which will  be approximately 75 
pa QM uniform. However, that will not satisfy those of us who as 
lawyen see the necessity for uniformity in this area and I fear that it 
will not ~ ~ e n t l ysatisfy American business. 


