
B. Discipline IDEA 2004 Section 615(k)  

1. Is CDE interpreting the 10 days as consecutive or cumulative?  

At this time, CDE interprets “10 school days” to mean 10 consecutive school 
days. We note that the proposed IDEA regulations retain IDEA ’97’s regulatory 
language defining a disciplinary change of placement to include a series of 
removals cumulating to more than 10 school days in a school year and also 
triggering the various disciplinary protections.    

IDEA 2004 Section 615(k)(1)(B), IDEA 1997 Regulation 300.519 and IDEA 
2004 Proposed Regulation 300.536  

2. Have any of the requirements changed regarding functional behavior 
assessments?  

Yes.  

Under IDEA ’97 regulations, if the student did not have a functional behavioral 
assessment (FBA) prior to the disciplinary change of placement, the school was 
required to convene the IEP team to develop the FBA plan no later than 10 
business days following the disciplinary action. No time frame was established 
for when the FBA, itself had to be completed.  

Under IDEA 2004, when there is a “manifestation” finding, the IEP team must 
conduct a FBA if one was not conducted prior to the behavior.  No timeline is 
established for completion of the FBA and development of the behavior 
intervention plan (BIP). When there is a “no manifestation” finding involving a 
student who has been removed to an interim alternative educational setting 
(IAES) -- for violations involving dangerous weapons, illegal drugs, controlled 
substances and serious bodily injury to another person -- the child is to receive, as 
appropriate, a FBA.  

IDEA 2004 is silent about FBAs and BIPs for students for whom there is a “no 
manifestation” finding and who are then long-term suspended or expelled.  IDEA 
2004 is also silent regarding FBAs and BIPs for students who are short-term 
suspended/removed multiple times but whose suspensions do not constitute a 
change of placement.   

Note: The IDEA 2004 proposed regulations would require FBAs and behavior 
intervention services “as appropriate” for students for whom there is a “no 
manifestation” finding and who are then long-term removed or expelled.  FBAs 
and behavior intervention services may also be appropriate for students who have  

 



been suspended multiple times for less than 10 consecutive school days in a 
school year but whose multiple suspensions do not constitute a change of 
placement.    

IDEA 2004 Sections 615(k)(1)(D)(ii), 615(k )(1 )(F )(i), IDEA 1997 Regulation 
300.520 (b) (1 )(i), and IDEA 2004 Proposed Regulation 300.530 (c) and (d).  

3. If the decision to expel is reached, where is the student during the time between 
the decision and the manifestation meeting?  

The district may suspend the student or place the student in an interim alternative 
educational setting (IAES) or another setting.  If the behavior involves deadly 
weapons, illegal drugs, controlled substances, or the infliction of serious bodily 
injury on another, the student may be placed in an IAES for up to 45 school days.     

Note: IDEA 2004 requires suspended and expelled students to receive continuing 
services that will constitute a FAPE.  This was also true under IDEA 1997 and its 
regulations.  

The IDEA 2004 proposed regulations would require students who have been 
long-term suspended or expelled to receive continuing services constituting 
FAPE. Continuing services may also be appropriate for students who have been  
suspended multiple times for less than 10 consecutive school days in a school 
year but whose multiple suspensions do not constitute a change of placement.    

Please see the answer to Question B.5, below, for additional clarification.  

IDEA 2004 Section 615(k)(1) and IDEA 2004 Proposed Regulation 300.530  

4. Please clarify what constitutes a pattern of removals that result in a change of 
placement ( e.g., multiple short term removals during the course of a school year 
totaling more than 10 days).  

The IDEA 1997 regulations define a change of placement for disciplinary 
removals as follows:  “A change of placement occurs if -- (b) The child is 
subjected to a series of removals that constitute a pattern because they cumulate 
to more than 10 school days in a year, and because of factors such as the length 
of each removal, the total amount of time the child is removed, and the 
proximity of the removals to one another.” The factors in the regulatory language 
are not exhaustive and other factors may apply as well.  This standard must be 
applied on a case-by-case basis.  

IDEA 1997 Regulation 300.519(b) and IDEA 2004 Proposed Regulation 
300.536  

 



5. Most often, a student will be suspended multiple times in a year, then the student 
will do something significant which the district will want to expel.  Can the district 
suspend the student beyond the 10 school day limit pending the manifestation 
meeting (which is to occur within 10 school days of the decision to change placement 
i.e., expel)?  

[Note: This is CDE's best thinking at this point]  

The district may suspend the student beyond the 10 school day limit pending the 
manifestation determination review.  However, on the 11th cumulative school day 
of suspension in the school year, the district must provide appropriate educational 
services (that constitute FAPE) to the student while the manifestation 
determination review meeting is pending.    

The manifestation determination review meeting must occur within 10 school 
days of any decision to change the placement of the child.  In the discipline 
context, suspensions greater than 10 consecutive school days are considered a 
change of placement.  If the district's decision to suspend beyond 10 consecutive 
school days occurred on Day 1 of the suspension, then the manifestation 
determination review must occur before the end of Day 11 of the suspension.    
IDEA 2004 is unclear about what happens on the 11th cumulative day of 
suspension in a school year. IDEA 2004 does require FAPE to be provided to 
suspended and expelled students.  

The IDEA '97 regulations required LEAs to provide appropriate educational 
services beginning on the 11th cumulative day of suspension in a school year.  
The IDEA 2004 proposed regulations generally retain that requirement. 
Depending on the facts, appropriate educational services and the location for 
service delivery (setting) are determined either by school personnel in 
consultation with at least one of the child's teachers (when the current suspension 
is 10 consecutive days or less) or the child's IEP team (when the current 
suspension exceeds 10 consecutive school days). From a practical standpoint, 
then, this means that the IEP team must meet prior to the 11th cumulative day of 
suspension in order to make those decisions.  If the IEP team is required to meet 
to make those decisions, it would make a lot of sense to schedule the 
manifestation determination review for the same meeting.        

CDE recommends that, until the Proposed Regulations are finalized, AUs provide 
continuing appropriate educational services on the 11th cumulative day of 
suspension in a school year.  

Here is an example applying the above principles:   

Jane is a freshman high school student with a perceptual/communicative 
disability. In September, she is suspended 1 school day for smoking cigarettes at 
school. In November, she is suspended 3 school days for minor plagiarism of a 



book report. In January, Jane is suspended 1 school day for repeated tardiness to 
her Math class. On April 2nd (a Thursday), Jane pulls a fire alarm that clears the 
school. A disabled student is injured during the evacuation.  Jane is busted by 
school staff. Jane's father is called.  When Dad arrives at school, the principal 
suspends Jane for 10 school days, which is the maximum amount of time for 
which the principal has suspension authority (for serious violations in a school 
building). The principal adds that she intends to recommend to the superintendent 
that Jane be expelled for the remainder of the school year.  On April 3rd, the 
superintendent decides to initiate expulsion proceedings.  Based on that decision, 
the superintendent suspends Jane for an additional 10 days pending a 
manifestation determination review and expulsion proceedings if there is a "no 
manifestation" determination.  Jane and family are notified of this decision by 
letter dated April 3rd. A copy of the "Educational Rights of Parents" is enclosed 
with the superintendent's letter.  

The first 3 incidents (involving 5 days of suspension) are dissimilar (no pattern 
in terms of behavior and no other factors exist).  No manifestation determination 
review is required. The 5 days of suspension do count toward the 10 cumulative 
school days of suspension in a school year.  
The last incident involves at least 20 consecutive school days of suspension and 
does require a manifestation determination review.  The district's decision to 
change Jane's placement was made on April 3rd (an additional 10 consecutive 
days of suspension were imposed at that time plus the decision to expel for the 
remainder of the school year was made).  The manifestation determination review 
must be conducted on or before Wed. April 15th -- April 15th being the 10th 
school day after the district's decision to make a change in placement, i.e., to add 
more consecutive suspension days and then expel if there is a “no manifestation” 
finding.  

However, April 9th will be the 11th cumulative day of suspension in the school 
year (this count includes the prior days of suspension in September, November 
and January plus the current suspension).   Consequently, Jane's IEP team must 
meet before April 9th to determine the setting and the appropriate educational 
services that the district will continue to provide to Jane beginning April 9th.  The 
district decides that it will combine the manifestation determination review 
meeting and the IEP team services determination meeting into one meeting.  The 
meeting date is set for April 8th.  The district is not required to combine the 2 
meetings but it makes a lot of sense to do so.  

IDEA 2004 Section 615(k)(1), IDEA 1997 Regulation 300.520 (a) (1) (ii), and 
IDEA 2004 Proposed Regulation 300.530(d)  

 

 



6. Following a “manifestation” determination, does the statutory language requiring 
the student to "go back to the prior placement" preclude the ability to change the 
LRE of the student including additional services and related services?  

No. Upon a “manifestation” finding, the statutory language requires that “except 
[for placements in an IAES for violations involving weapons, illegal drugs, 
controlled substances or serious bodily injury to another person], return the child 
to the placement from which the child was removed, unless the parent and the 
local educational agency agree to a change in placement as a part of the 
modification of the behavioral intervention plan.”  CDE interprets this to mean 
that the IEP team, including the parents, could decide that a change of placement, 
including a change in LRE and services, is warranted.   

IDEA 2004 Section 615(k)(1)(F)(iii)     

7. Please clarify the following terms: illegal drug, controlled substance, weapon and 
serious bodily injury.  

“Illegal drug” means a controlled substance but does not include a controlled 
substance that is legally possessed or used under the supervision of a health-care 
professional or that is legally possessed or used under any authority of federal 
law.  
 
“Controlled substance” means a drug or other substance identified in of the 
Controlled Substances Act.  In the federal law, there are 5 different schedules/lists 
of controlled substances. Generally, a controlled substance has a potential for 
abuse, may or may not have accepted medical use in treatment in the United 
States and, if abused, may lead to level of physical or psychological dependence.   
The definition of controlled substance excludes distilled spirits, malt beverages 
and tobacco.  If you have a specific question about whether a substance or drug is 
a “controlled substance”, you should refer to the schedules published in the Code 
of Federal Regulations at 21 CFR Part 1308 (Foods and Drugs).  

“Weapon” means a “dangerous weapon” which means a device, instrument, 
material, or substance, animate or inanimate, that is used for, or is readily capable 
of, causing death or serious bodily injury.  By definition, a “dangerous weapon” 
does not include a pocket knife with a blade of less than 2 ½ inches in length.  

“Serious bodily injury” means bodily injury which involves:  

. • a substantial risk of death;  

. • extreme physical pain;  

. • protracted and obvious disfigurement; or   
• protracted loss or impairment of the function of a bodily member, organ, 

or mental faculty  
 

 



Compare this to the definition of “bodily injury” which means bodily injury 
involving:  

. • a cut, abrasion, bruise, burn, or disfigurement;  

. • physical pain;  

. • illness;  
 • impairment of the function of a bodily member, organ, or mental faculty; 

or  
. • any other injury to the body, no matter how temporary.   
 

IDEA 2004 Section 615 (k)(1) (g), IDEA 2004 Proposed Regulation 300.530 (i),  
21 U.S.C. section 812(c), 18 U.S.C. section 930(g)(2,) 18 U.S.C.1365(h)(3) and 
21 CFR Part 1308 

8. Regarding the interim alternative educational setting (IAES), what about Section 
504 students who are in process for an initial special education evaluation?  

We think that the answer to this question is the same for both Section 504 
students and students who have not yet been identified as special education 
students. Children not yet eligible for special education and related services are 
entitled to IDEA 2004’s disciplinary protections only if the district has knowledge 
that the student was a “child with a disability” (i.e., eligible for special education 
and related services). A district is considered to have the requisite knowledge if, 
before the behavior that precipitates the disciplinary action occurred:  

. • The parent expressed a written concern that the child needed special 
education and related services to (a) supervisory or administrative 
personnel of the appropriate educational agency, or (b) a teacher of the 
child;  

. • The parent requested a special education initial evaluation of the child; or  

. • The teacher of the child, or other LEA personnel, has expressed specific 
concerns about a pattern of behavior of the child, directly to (a) the LEA’s  

 
(a) special education director, or (2) other supervisory personnel.   

The LEA is considered not to have knowledge of the child’s eligibility for special 
education if:  

. • the student’s parent(s) refused consent for the initial evaluation;   

. • the student’s parents refused services; or   

. • the student was evaluated and it was determined that the student was not 
eligible for special education services  

 
If a request was made for an initial evaluation during the time period that the 
student is subjected to disciplinary measures, the initial evaluation must be 
conducted in an expedited manner.  If the student is determined to be eligible for 
special education services, the LEA must provide the student with a FAPE.   



Pending the results of the evaluation, the student remains in the educational 
placement determined by school authorities.  

IDEA 2004 Section 615(k)(5)  

 


