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Implementation Plan for HB09-1199 Study 
Colorado Department of Public Health and Environment 

Air Pollution Control Division 
March 25, 2010 

 
I.  Overview: 

a. This plan contains the final version of the implementation process for the 
evaluation study of prescribed fire required by CRS 25-7-111(5) - HB09-1199, 
Section 4. 

b. The plan has just completed a public comment and revision phase.  Three 
comments were received. 

i. This plan has been altered to respond to concerns that the “confer” aspect 
of the draft plan was ambiguous and could lead to unfulfilled high 
expectations; similar to the Solomon Trap1, a well-known problem with 
public input processes.  Adjustments have been made to the 
implementation plan to help with these issues. 

c. Stakeholders are reminded that this implementation process with opportunities for 
stakeholder and public involvement, while important, is one step in an on-going 
commitment from CAPCD for additional review, contact and discussion about the 
Smoke Management Program. 

d. Reference materials are contained in two attachments at the end of this plan: 
i. Attachment 1:  Section 4 of HB09-1199  

ii. Attachment 2:  Other Pertinent Sections of the Colorado Revised Statutes 
that Are Referenced in the New Law 
 

II. Implementation Plan: 
Statutory Requirements Overview 
a. The law requires CAPCD to confer with appropriate stakeholders to evaluate the 

smoke management program rules and their implementation in order to allow for 
appropriate, responsible increases in the use of prescribed fire where possible. 

                                                 
1 The Solomon Trap:  Public agency planning processes often face polarized situations between the agency and community 
members, the regulated community, and other stakeholders.  The typical response is to increase the number of opportunities for 
public input. While logical, more public process may actually make the result worse. Why?  More public process often raises 
expectations that the agency will develop a plan that satisfies their interests.  The more opportunities for public input, the higher 
the expectations and the greater the chance that the plan will not be supported by a large share of the relevant community.   This 
dilemma of unfulfilled expectations and the resulting dissatisfaction is difficult to avoid.  In the world of professional facilitators, 
this dilemma is often called "The Solomon Trap".  It usually results from a series of events: 

• A need arises to develop or update a plan or develop a report about a controversial topic.  
• The agency actively engages stakeholders to better understand their perspectives.  
• Planners carefully craft and propose a reasonable plan/report based on compromises among competing interests. 
• Stakeholders feel betrayed in not getting their needs met.  
• Stakeholders strenuously object to the decision.  
• The agency defends its decision.  
• No one feels appreciated and everyone wonders why they bothered. 
• The agency believes that some “golden mean” must have been discovered between the competing interests and that it 

must be a good plan/report “because no one likes it.” 
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b. The evaluation is to be done in the context of considering the balance between 
protecting public health laws and state/federal visibility goals with the benefits of 
prescribed fire within statutory mandates (see Attachment 2) 

c. CAPCD is to report recommendations to the Colorado Air Quality Control 
Commission. 

 
III. Implementation Plan: 

Overall Implementation Approach 
a. In response to HB09-1199, CAPCD will draft a report.  The draft report will focus 

on various aspects of the smoke management program in the context of 
opportunities to increase the use of prescribed fire responsibly.   

b. The overall approach is based on building upon and developing what has already 
been accomplished during 2009 and to-date in 2010. 

i. The smoke management program rules and their implementation were 
evaluated this past winter/spring in a series of meetings (30+ hours) with 
the Colorado State Forest Service, US Forest Service, US Bureau of Land 
Management, and US National Park Service.  CAPCD acknowledges that 
not all of the smoke management program’s permittee groups were 
represented during the 2009 meetings; the 4 agencies constitute 
approximately 80% of permits written in 2008.  

ii.  The final report from that workgroup process will be used by CAPCD as 
input to the HB09-1199 report.  The final report from those meetings is 
available at: 
http://www.cdphe.state.co.us/ap/smoke/Docs/SmokeWorkgroupReport.pdf  

c. There will be a public review process of the draft report prior to it being revised 
and submitted to the Colorado Air Quality Control Commission. 

 
IV. Implementation Plan: 

Seek Public Comment Process on CAPCD’s Draft Report 
a. CAPCD will seek public input and comment on the draft report in three ways:  1) 

confer with selected stakeholders in a workgroup setting, 2) invite written 
comment from any interested party via email, and 3) hold open public meetings.  
Each is discussed in further detail below. 

i. CAPCD will confer with invited stakeholder groups in two half-day group 
sessions.  The meeting dates have yet to be set but will be during mid-
April and early-May 2010.  The workgroup will review an initial draft of 
the report.  The meetings will be facilitated.  The makeup of the confer 
group is not yet finalized but is likely to include 1 representative each 
from: 

1. Colorado State Fire Chiefs Association, 
2. Colorado State Forest Service (also representing other state land 

management agencies), 
3. Colorado Utilities Coalition or other industry association, 
4. County air quality/environmental health agency, 
5. Forest products industry, 
6. Public health professional, 
7. Private burners, 
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8. The Nature Conservancy, 
9. US Forest Service, 
10. US Bureau of Land Management, 
11. US EPA Region 8, 
12. US National Park Service, 
13. US Fish and Wildlife Service, and 
14. US DOD Fort Carson. 

ii. Invite written comment via email. 
1. After the draft report is revised based on the confer workgroup 

meetings, CAPCD will notify by email a wider range of 
stakeholders of availability of the revised draft report for download 
from its website. 

a. The public written comment period will be for at least 60 
days. 

iii. Conduct two public meetings to seek input regarding CAPCD’s revised 
draft report and recommendations. 

1. Two facilitated meetings will be announced at least 4 weeks in 
advance via email and CAPCD’s web site. 

a. Meeting in Denver, end-of-May, 2010. 
b. Meeting in Grand Junction, early-June 2010. 

2. There will be opportunity for verbal comment as well as submittal 
of written public comment and input. 

 
V. Implementation Plan: 

Prepare Final Report and Deliver to the Commission Office by June 30, 2010. 
a. CAPCD will revise its draft report in light of stakeholder and public input.  

CAPCD will deliver the final report to the Colorado Air Quality Control 
Commission office by June 30, 2010 as per statutory requirement. 

i. CAPCD will request an opportunity to present the report and its 
recommendations at the July 2010 Commission meeting. 
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Attachment 1 
Section 4 of HB09-1199 

 
SECTION 4. 25-7-111, Colorado Revised Statutes, is amended BY THE ADDITION 
OF A NEW SUBSECTION to read: 
 
25-7-111. Administration of air quality control programs -directive - prescribed fire 
- review - repeal. (5) (a) THE DIVISION SHALL CONFER WITH APPROPRIATE FEDERAL AND 
STATE LAND MANAGEMENT AGENCY REPRESENTATIVES, INCLUDING THE FOREST SERVICE 
AS DEFINED IN SECTION 23-31-310 (2), C.R.S., AND OTHER ENTITIES, WHICH MAY 
INCLUDE, AS APPROPRIATE, LOCAL AGENCY REPRESENTATIVES AND PRIVATE LAND 
MANAGERS, TO EVALUATE EXISTING PRESCRIBED FIRE PERMIT PROGRAM RULES AND 
IMPLEMENTATION SO AS TO SUPPORT, AND INCREASE WHERE POSSIBLE, APPROPRIATE 
RESPONSIBLE USE OF PRESCRIBED FIRE CONSISTENT WITH SECTION 25-7-106 (7) AND (8). 
 
(b) THE EVALUATION REQUIRED BY THIS SUBSECTION (5) SHALL INCLUDE 
CONSIDERATION OF THE BALANCE BETWEEN THE ATTAINMENT AND MAINTENANCE OF 
NATIONAL AMBIENT AIR QUALITY STANDARDS AND THE ACHIEVEMENT OF FEDERAL AND 
STATE VISIBILITY GOALS, WITH THE IMPORTANT BENEFITS OF PRESCRIBED FIRE USE AS A 
LAND MANAGEMENT TOOL, INCLUDING WILDFIRE RISK MITIGATION, WATERSHED 
PROTECTION, FOREST HEALTH, AND REDUCED TREATMENT COST. THE DIVISION SHALL 
PROVIDE A REPORT TO THE COMMISSION BY JUNE 30, 2010, TO INCLUDE ANY 
RECOMMENDATIONS FROM THE EVALUATION UNDERTAKEN PURSUANT TO THIS 
SUBSECTION (5). 
 
(c) THE DIVISION'S OBLIGATION TO PERFORM ITS DUTIES SPECIFIED IN THIS SUBSECTION 
(5) IS CONTINGENT UPON ITS RECEIPT OF REVENUES NECESSARY TO COVER ITS DIRECT 
AND INDIRECT COSTS FOR SUCH PERFORMANCE FROM THE HEALTHY FORESTS AND 
VIBRANT COMMUNITIESFUND CREATED IN SECTION 23-31-313 (10), C.R.S. 
 
(d) THIS SUBSECTION (5) IS REPEALED, EFFECTIVE JULY 1, 2011. 
 
 
 
 
 
 
 
 
 
 
 

Attachment 2   
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Other Pertinent Sections of Colorado Revised Statutes that Are Referenced in 
the New Law 

 
25-7-106 (7) and (8) 
 

 

(7) (a) The commission is specifically authorized and directed to develop a program to apply and 
enforce every relevant provision of the state implementation plan and every relevant emission 
control strategy to minimize emissions, including the impacts of actions by significant users of 
prescribed fire, including federal, state, and local government, and private land managers that are 
significant users of prescribed fire. The program developed by the commission under this 
subsection (7) shall include, but not be limited to, the imposition of any fees necessary to 
administer the program, including the recovery of costs by the state for the evaluation of 
planning documents pursuant to subsection (8) of this section, and the imposition of penalties 
pursuant to section 25-7-122. 
 
 

 

 
 

 

(b) The general assembly hereby finds, determines, and declares that the Grand Canyon visibility 
transport commission's recommendations for improving western vistas report identified the 
emissions from fire, both wildfire and prescribed fires, as likely to have the single greatest 
impact on visibility at class I areas through the year 2040. The emissions from fire, both wildfire 
and prescribed fire, are an important episodic contributor to visibility impairing aerosols. The 
Grand Canyon visibility transport commission report identified that significant amounts of 
visibility impairment result from activities on federal lands, from mobile sources, and from 
Mexico. 
 
 

 

 
 

 

(c) The general assembly further finds, determines, and declares that emissions from grassland 
and forest fires have substantial episodic impacts on ambient air quality throughout the state and 
are a major source of visibility impairment over which this state has jurisdiction but has not yet 
developed a comprehensive program to reduce such impairment. 
 
 

 

 
 

 

(d) The general assembly further finds, determines, and declares that the standard in its statement 
of legislative purpose in section 25-7-102 of the "Colorado Air Pollution Prevention and Control 
Act" requiring the use of all practical methods that are technologically feasible and economically 
reasonable so as to reduce, prevent, and control air pollution is an appropriate standard to apply 
in relation to air pollution emissions resulting from the use of prescribed fire in grassland and 
forest management. 
 
 

 

 
 

 (e) This subsection (7) and subsection (8) of this section are adopted pursuant to section 118 of 
the federal act and shall be construed to exercise the full extent of the state's authority as granted 
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by the provisions of said federal act. The federal government, as the only landowner of its size in 
the state and the only landowner in the state other than the state government itself that routinely 
prepares plans involving the management of grassland and forest lands using prescribed fire, is 
appropriately subject to the requirements of this section pertaining to review and approval of 
planning documents. 
 
 

 

 
 

 

(f) Persons owning or managing large parcels of land who significantly use prescribed fire as a 
grassland or forest management tool shall prepare plans addressing the use and role of prescribed 
fire and the air quality impacts resulting therefrom, and such plans are appropriately subject to 
the review requirements of this section. The state, by reviewing these types of plans, can achieve 
significant progress towards cooperatively reducing emissions from those lands that impact 
visibility in Colorado. 
 
 

 

 
 

 

(g) As used in this subsection (7) and in subsection (8) of this section, the term "significant user 
of prescribed fire" means a federal, state, or local agency or significant management unit thereof 
or person that collectively manages or owns more than ten thousand acres of grasslands or forest 
lands within the state of Colorado and that uses prescribed fire. The adoption of a fire 
management plan by a local or county unit of government pursuant to section 30-11-124, C.R.S., 
does not constitute management for purposes of this section unless the county or local unit of 
government owns or manages more than ten thousand acres and is a significant user of 
prescribed fire. "Prescribed fire" means fire that is intentionally used for grassland or forest 
management, regardless of whether the fire is caused by natural or human sources. Prescribed 
fire does not include open burning in the course of agricultural operations and does not include 
open burning for the purpose of maintaining water conveyance structures, unless the commission 
acts pursuant to section 25-7-123. The commission shall by rule exempt from the program 
developed pursuant to this subsection (7) those sources that have an insignificant impact on 
visibility and air quality. 
 
 

 

 
 

 

(8) (a) The commission, in exercising the powers conferred by subsection (7) of this section and 
this subsection (8), shall require all significant users of prescribed fire, including federal 
agencies for activities directly conducted by or on behalf of federal agencies on federal lands, to 
minimize emissions using all available, practicable methods that are technologically feasible and 
economically reasonable in order to minimize the impact or reduce the potential for such impact 
on both the attainment and maintenance of national ambient air quality standards and the 
achievement of federal and state visibility goals. 
 
 

 

 
 

 
(b) (I) In order to ensure compliance with the requirements of paragraph (a) of this subsection 
(8), significant users of prescribed fire shall submit planning documents to the commission. The 
commission shall then conduct a public hearing to review each planning document submitted 
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relevant to achieving the goal of minimizing emissions and impacts as set forth in paragraph (a) 
of this subsection (8). Only one hearing shall be held for each planning document. The 
commission shall hold a hearing and complete its review of the planning documents submitted 
by any significant user of prescribed fire within forty-five days of their receipt by the 
commission, unless otherwise agreed to by the significant user of prescribed fire. 
 
 

 

 
 

 

(II) As used in this paragraph (b), "planning documents" means documents that summarize the 
use of prescribed fire as a grassland or forest management tool and the associated discharge or 
release of air pollution and that demonstrate how compliance with the state standard expressed in 
section 25-7-102 shall be achieved. "Planning documents" shall include land management plans 
or a summary of the equivalent information that explains and supports the land management 
criteria evaluated and the decision to use prescribed fire as the fuel treatment method. Planning 
documents shall include a discussion of the alternatives considered and a discussion of how 
prescribed fire, if selected, minimizes the risk of wildfire. 
 
 

 

 
 

 (III) The commission shall have discretion to adopt rules governing the resubmission of planning 
documents to prevent such plans from becoming outdated. 
 
 

 

 
 

 

(c) Following a public hearing, the commission shall comment and make recommendations to 
the significant user of prescribed fire regarding any changes to elements of the plan relating to 
the discharge or release of air pollutants that the commission finds necessary to comply with the 
state standard expressed in section 25-7-102. 
 


