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2008 WATER UPDATE FOR COLORADO 
 

SEO FORUM 
 

September 11, 2008 
Thornton, Colorado 

 
By 

Dick Wolfe, State Engineer 
 
General Water Supply Conditions 
 
We experienced the best runoff since 1997 due to the excellent snow pack.  There 
were three or four distinct periods of warm up and cool down, which extended the 
peak runoff three to four weeks minimizing the occurrences of flooding.  The snow 
pack also allowed for most of the reservoirs, even on the tributaries, to fill.  There 
were some notable exceptions.  In Water Division 3, the cold weather during spring 
runoff on the Rio Grande and Conejos River did not allow the reservoirs to fill 
because they did not come into priority.  In Water Division 4, Blue Mesa Reservoir 
did not fill.  Due to initial anticipated high runoff and the unanticipated delayed runoff, 
water was released early from the reservoir.  In Water Division 5 most if not all of the 
reservoirs filled except for Lake Granby. 
 
The below average rainfall, especially along the Front Range and Eastern Plains, 
caused a heavy draft on the reservoirs and the recent rains have eased the demand 
somewhat but we still expect that the major irrigation reservoirs along the South 
Platte River will be empty by the end of the irrigation season.  August has been 
wetter and has provided some relief to reduce the need for reservoir supplies and 
allowed for more junior users including recharge rights to come into priority in the 
South Platte River basin.  Staff of the Division of Water Resources remain vigilant to 
take advantage of the opportunities to store excess storm water in these reservoirs. 
 
Because of the cool weather in May and June irrigators started later than normal.  
Most areas of the West Slope did not experience any calls this year except for a few 
areas on some tributaries.  In some areas, this is a rare occurrence.  There were no 
free river conditions in Water Divisions 1, 2 and 3.  Of special note on the Colorado 
River Basin were the high inflows into Lake Powell.  We gained about forty-five (45) 
feet this year which will help support our compact obligations for years to come. 
 
Many wells in the South Platte continue to be curtailed.  It is unlikely that most of 
these wells will be allowed to pump in the future as there is inadequate water for all 
the users.  However, in Water Division 2, high capacity well pumping is 120% to 
134% above average due to increased availability of replacement water supplies and 
the increased availability of water in the basin. 
 
Despite record low rainfall in July and record use of water by municipalities the per 
capita water usage is lower than existed prior to the drought of 2002.  This would 
appear to indicate that sustained conservation has occurred.  Municipal supplies 
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along the Front Range continue to be in good shape because of significant storage 
reserve. 
 
Water Division 1 
 
The federal government has authorized the Platte River Recovery Implementation 
Program with legislation this year, and their funding situation is good.  We expect 
about $9 million this year, and $12 million is expected next year although they may 
be operating under a continuing resolution which would keep funding at about $9 
million until the federal budget is passed. 
  
The state funding situation is also good.  We have about $16 million of the $24 we 
need, of course the $24 million are in 2005 dollars so we may need more like $25 or 
$26 million, but we expect to get there. As far as water goes, we are renegotiating 
our MOU with SPWRAP and SPWRAP will agree to pay for providing the water 
obligations of the state (infrastructure to retime up to 10,000 acre-feet of water from 
times of surplus at the habitat to times of deficit at the habitat often referred to as 
Tamarack 1 obligation, and Tamarack 2, which requires retiming of water from new 
growth (post-1997 levels) from times of net accretions to times of net depletions 
(typically from October through April retimed to accrete in May and June). 
 
Republican River Basin 
 
Colorado in cooperation with other entities such as the Republican River Water 
Conservation District (RRWCD) is implementing a series of several discreet actions 
that will collectively serve to meet our obligations under the Republican River 
Compact.  The actions are: (1) promulgation and adoption of rules that require 
installation of measuring devices on ground water wells; (2) implementation of 
irrigated land retirement programs; (3) construction and operation of a compact 
compliance pipeline that will operate in conformance with an augmentation plan 
approved by the RRCA; (4) proposed operations of Bonny Reservoir and other 
surface water rights to achieve compact compliance; and (5) prepared draft compact 
compliance rules.  All of these actions are being done in collaboration and 
cooperation of all affected stakeholders including Federal, State and local entities.  
Our goal is to seek and achieve buy-in of the water users in the basin. 
 
First, a hearing was held on July 2 in Wray for the proposed Well Measurement 
Rules.  These rules would affect approximately 4,000 high capacity irrigation, 
industrial and municipal wells within the basin.  Once promulgated, no well will be 
allowed to operate after 2008 unless it has an acceptable means of measuring the 
amount of water pumped.  On July 14th, the Hearing Officer adopted the Well 
Measurement Rules.  The rules require the installation of totalizing flow meters or an 
approved PCC for all wells pumping in excess of 50 gpm by March 1, 2009.  We are 
in the process of building staff to implement and enforce the rules for the next 
irrigation season. 
 
Second, the irrigated land retirement programs such as CREP and EQIP have 
enrolled about 29,000 acres (including those lands covered by the Pioneer and Laird 
ditches) in either the permanent or one, three and five year lease programs.  There 
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is a request for an addendum for an additional 30,000 acres, all within four (4) miles 
of the stream system. 
 
Third, we presented our augmentation plan and accounting procedures to the 
Republican River Compact Administration (RRCA) on March 12, 2008 for ultimate 
approval of Colorado’s Compact Compliance Pipeline.  We have attended several 
informational and technical meetings since then.  Several water users groups, 
represented by their attorneys, and other entities in the basin have supported us at 
these meetings and I want them to know that we appreciate their support, especially 
the Republican River Water Conservation District (RRWCD).   We are continuing 
negotiations with Kansas and Nebraska officials on approval of the augmentation 
plan.  The pipeline is still scheduled for construction starting in January 2009 with 
scheduled water deliveries for compact compliance by September 2009.  This 
project was made possible in part by a $60.6M loan made by the Colorado Water 
Conservation Board and approval by the General Assembly this session.  We hope 
to gain approval from the RRCA within the next few months. 
 
Fourth, we are looking into proposed operation plans for Bonny Reservoir to achieve 
compact compliance.  On August 14th, I ordered the release of approximately 2,000 
acre-feet of water from Bonnie Reservoir that has occurred due to heavy rains since 
August 4th.  That order will apply to all future inflows and accretions.  This was done 
to comply with the compact.  We have been working with the Bureau of Reclamation 
for some time on this issue and have tried to accommodate some of their concerns 
regarding administration of Bonny Reservoir.  We will continue to work closely with 
the Bureau on this difficult issue.  I understand the hardship this imposes on the 
BOR, Division of Parks and Outdoor Recreation, Division of Wildlife, and the users of 
the facilities at Bonny State Park and Wildlife Area but compliance is not 
discretionary and I will continue to take such actions to assure that Colorado will 
comply with the Compact. 
  
Finally, my office has initiated the process to promulgate rules and regulations 
governing the diversion, use and control of water resources in the basin.  The rules if 
necessary will assist water administration officials in meeting Colorado’s obligations 
under the Republican River Compact through curtailment of surface water 
diversions, ground water pumping, and out-of-priority reservoir storage.  At this 
juncture I continue to receive comments on the rules and will thoughtfully consider 
what the next steps may be in the context of moving forward with these Compact 
Rules or holding them in abeyances in perspective of our other efforts that include 
land retirement and the augmentation plan currently under consideration by the 
RRCA. 
 
Other actions with the basin include an agreement that was reached between 
ground water users in the Northern High Plains Designated Ground Water Basin and 
numerous senior surface water right users on the North Fork of the Republican 
River.  The dispute was set for a three week trial before the Colorado Ground Water 
Commission’s Hearing Officer, Joseph (Jody) Grantham.  On Friday, June 6, Mr. 
Grantham signed an order vacating the proceedings pending completion of all 
necessary terms of the settlement.  Non-compliance with the terms will result in the 
hearing being held in January/February of 2009.  This case involves the potential de-
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designation of a large portion of the designated basin that has the potential to shut 
down up to 1,300 high capacity wells.  This is a great achievement given the 
potential for severe economic harm in the basin. 
 
The parameters of the settlement are broad and incorporate most of the surface 
water right users on the North Fork.  Some of those water users were not part of the 
case, however, in this manner a long-term solution to the ongoing dispute between 
surface and ground water users in the area can better be served. 
 
The case was initiated in 2005 when the Pioneer and Laird Ditch owners filed suit 
with the Ground Water Commission, requesting ground water wells in the basin be 
shut down in order to provide water to what they deem to be “senior” surface water 
rights.  The surface water right owners felt their rights were being injured by the 
junior wells and therefore, the wells should be administered based on the “first in 
time, first in right” priority system, rather than a modified system as allowed for under 
the designation of the Northern High Plains ground water basin. 
 
In general, the terms of the agreement call for a lease/buyout of the surface water 
rights for $20 million including a lease in 2008 of these water rights for $500,000.  
Funding is contingent on financing of approximately $5 million by the RRWCD for a 
20-year lease and approval of up to $15 million bond issue by the voters this 
November.  The Yuma County Water Authority will be seeking approval of the bond. 
 
I am very pleased with all of the hard work of the parties in the case, as well as the 
willingness of the RRWCD and the Yuma County Water Authority to step up and 
help.  Without their support and creative thinking, we certainly were heading down a 
litigation path. 
 
Lastly, our staff remains very active addressing the issue of expanded acres but it 
remains limited by availability of staff.  Additional efforts have been put forth on this 
issue in response to a request from the Arikaree Ground Water Management 
District.  We have identified approximately fifteen sites with expanded acres greater 
than 10% allowed by permit within this district that we will inspected in addition to our 
ongoing efforts in the other ground water management districts. 
 
Water Division 2 
 
We are moving ahead with the adoption of the Surface Water Irrigation Consumption 
Rules.  I have appointed a 32 member advisory committee.  They have made great 
strides in proposing amendments to the draft rules and I hope that we can complete 
this process by November and have a draft set of rules for the Arkansas River 
Compact Administration to review at their December meeting.  I will then file them 
with the water court and they should then be effective in late 2009 or early 2010. 
 
The lawsuit filed by the State of Kansas in 1985 appears to be approaching a 
conclusion.  Arthur Littleworth, the Special Master appointed to oversee the case by 
the United States Supreme Court issued his Fifth and Final report to the United 
States Supreme Court in January 2008.  The Final Report includes a proposed 
Judgment and Decree, which, he states, “is crafted with the firm intent to end the 
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100 year history of litigation over rights to the Arkansas River.”  The Special Master 
found that Colorado’s efforts to regulate post-Compact well pumping have been 
successful in preventing a net depletion to usable stateline flows during the first ten-
year compliance period (1997-2006).  The proposed Judgment and Decree contains 
a limited retained jurisdiction period until the end of 2008 to evaluate the sufficiency 
of the Colorado Use Rules and their administration and whether changes to the 
Decree are needed to ensure compact compliance.   
 
The Special Master has recommended that the Court enter the Judgment and 
Decree, and neither State has taken exception to that recommendation, except for 
Kansas’ exception to the amount of costs.  The only remaining issue to be decided is 
whether the Special Master was correct in ruling that 28 U.S.C. § 1821(b) limits 
costs for expert witness fees in this case.  The ruling on this issue will determine the 
final amount of fees owed by Colorado to Kansas. 
 
Colorado further assisted Arkansas River compact compliance through the Arkansas 
River Compact Administration (ARCA) and the Special Engineering Committee 
(Committee).  The Committee developed and agreed to new procedures on 
accounting during prior years and Colorado provided restitution to Kansas using 
drought impact grant money to purchase fully consumable native water from the 
Pueblo Board of Water Works to make up for past delivery deficits. 
 
Water Division 3 
 
We are working towards resolution of the ground water issues and a trial for the first 
sub-district is scheduled for October.  These sub-districts are essentially ground 
water management districts formed for the purpose to reduce ground water 
demands through approved plans of water management.  I anticipate developing 
draft well compliance rules by yearend in conjunction with the creation of the sub-
districts and plans of water management.  It could take up to a year to adopt these 
rules. 
 
In March 2008, the Colorado Supreme Court upheld the water court’s decision 
upholding rules governing certain new withdrawals from the confined aquifer.  The 
court held that the rules were not in violation of either statutory law or the Colorado 
Constitution.  The court found that because the confined aquifer does not contain 
any unappropriated water, restrictions on withdrawals from that aquifer do not violate 
the constitutional right to appropriate.  It additionally held that the rules did not 
extend beyond their statutory authority.  The court rejected the argument that the 
rules violated equal protection because they pertained only to new withdrawals from 
the confined aquifer, finding that there were rationale bases for treating the groups at 
issue differently.  Lastly, it held that the State Engineer was not required to follow the 
state Administrative Procedure Act in promulgating the rules. 
 
Water Division 4 
 
The parties are near a resolution of the claim for a reserved right for the Black 
Canyon of the Gunnison.  The terms and conditions of a draft decree have been 
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agreed to by all of the parties that participated in the mediated negotiations but the 
decree has not been presented to the water court.    
 
The negotiation goals for the Department of Natural Resources were to allow a 
meaningful right to the Park while preserving storage in the Aspinall Unit’s 
reservoirs.  Major goals of other parties were to maintain the Aspinall Unit’s 
purposes, coordinate the Park’s flows with expected Aspinall operational flows for 
endangered fish, allow a future Programmatic Biological Opinion for the Gunnison 
River basin, maintain flows through the Gunnison River, prevent any trans-basin 
transfer of water, maximize flows for fish and other environmental uses, and 
minimize the risk of flooding to Delta.   
 
The proposed decree provides the National Park Service with year round base flows 
of 300 cfs, shoulder flows and a 1 day peak flow.  This right is limited to a direct flow 
of water in the Gunnison River in legal and physical availability.  The Park has a year 
round base flow of 300 cfs.  The shoulder flows and the peak flow amounts are 
determined by calculations and vary according to the current year hydrologic 
conditions.  A peak flow for a single day of flow at some time between May 1 and 
June 30 is determined by a formula.  This formula calculated a rate of the peak flow 
in cfs based on the April 1st forecast volume of inflow into Blue Mesa Reservoir for 
the May to July period.  Shoulder flows may exist for the 85 day period between May 
1 and July 25.  These flows are also based on a formula for a rate based on the 
forecast volume of inflow into Blue Mesa.   
 
The exercise of this negotiated reserved right lies within the discretion of the 
Secretary of the Interior.  This discretion allows operational flexibility, coordination 
with the Aspinall Unit, and consideration of other factors such as flood control, fish 
needs, and multiple use management of Department of Interior projects.  Therefore, 
the proposed decree, when entered by the court, will set out the maximum potential 
extent of the reserved right, not its actual exercise. 
 
The reserved right is a direct flow right, with no use of Aspinall storage or retiming as 
part of its decree.  However, the Secretary has the ability, at her discretion, to 
operate the Aspinall Unit so as to retime the peak flows.  The decree does not 
include any mandatory operations or operations criteria for the Aspinall Unit.   
 
Water Division 5 
 
Division 5 is preparing for the next round of Summit County well enforcement.  In 
early August the Division 5 office we will re-inspect wells that were previously issued 
orders.  In late August a team of Division 5 staff inspected new areas and identified 
wells that do not comply with their well permits.  The depletions from the estimated 
1,900 non-conforming wells are relatively small when compared to the groundwater 
problems of the South Platte, Arkansas, and Republican, but for the locals they are 
highly visible. 
 
Though the Shoshone penstock was repaired and the power plant was back on line 
earlier this spring, it has had numerous operational issues, and will likely not be 
capable of placing a call when the time comes.  This creates a problem for the 
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Endangered Fish Recovery Program.  Due to conditions in a complicated court case, 
the bottom line result is that Green Mountain Reservoir releases are limited which 
reduces deliveries and ultimately return flows that impact the 15 mile critical reach 
near Grand Junction. 
 
Water Division 7 
 
Yesterday (Wednesday, September 10), the Colorado Supreme Court heard oral 
argument in Vance v. Simpson, 2007 SA293, an appeal by the State Engineer of a 
decision by the Division 7 Water Court.  In Vance v. Simpson, the Division 7 Water 
Court ruled that the State Engineer must require ground water well permits for all 
coal bed methane wells.  The State Engineer is asking that the Supreme Court 
reverse that decision.  The State Engineer argued that, consistent with Colorado 
statute and historic practice, it should exercise its well permitting authority only over 
structures that remove groundwater for purposes of applying water to a beneficial 
use.  The State Engineer further argued that Colorado has never considered the 
mere removal of water to facilitate mining to be application of water to beneficial use.  
Moreover, the State Engineer argued that it has sufficient authority under the 
enforcement provisions of the 1969 Water Rights Determination and Administration 
Act to prevent any injury to water rights caused by coal bed methane operations.  A 
ruling on this matter is expected some time during the winter or spring of 2009. 
 
Colorado River Basin 
 
We have had discussions over the past few months with the Southwest 
Conservation District and the Colorado River Water Conservation District.  The 
purpose of these discussions is the potential development of compact compliance 
rules for the Colorado River Compact.  These discussions have included the 
potential creation of water bank of the pre-1922 water rights which are senior to the 
compact.  I and my staff will be working closely with Jennifer Gimbel of the Colorado 
Water Conservation Board and her staff throughout the process.  Allowing for the 
completion of ongoing studies regarding water availability within the basin and what 
future water demands will be, I expect that this process will take a few years to 
finalize. 
 
General Water Administration Issues 
 
We continue to be severely restricted and impacted by mileage costs as I am sure 
everyone is in their own lives and businesses.  This continues to be big issue for us 
and for the state.  Our budgets are set a year in advance and then this year State 
Fleet increased our mileage costs by over 44% from last year while the State 
Controller increased our personal mileage reimbursement rates, effective July 1, 
2008, approximately 17% for 4WD vehicles, which is paid to most of our water 
commissioners because they are required to have 4WD vehicles for their jobs.  
Given this recent increase in mileage rates, our operating budget for the 2008-2009 
fiscal year is short approximately $300,000 for mileage, and potentially growing 
if/when the IRS increases mileage rates on January 1, 2009.  I understand that this 
impact is on the order of $8 million statewide.  Staff of the Division of Water 
Resources drive over 2.4 million miles a year as part of our work.  We are taking 
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measures to reduce our operating expenses, including mileage, to address this until 
the Legislature addresses the issue later this year, but none of these responses 
come without an impact to our water users.   
 
Additionally, in April 2007, Governor Ritter issued two executive orders to establish 
goals and objectives designed to reduce the environmental impact of state 
government.  The Greening Government goals are set to be implemented by June 
30, 2012 and include a 20% reduction in energy use, 20% reduction in paper use, 
10% reduction in water consumption, and 25% volumetric reduction in state vehicle 
petroleum consumption.  Pursuant to Governor Ritter’s Executive Orders D011 07 
and D011 07, DWR will establish goals and objectives designed to reduce its 
environmental impact by doing its part towards reducing energy, water, paper, and 
petroleum consumption while simultaneously increasing employee awareness of 
sustainability.   
 
Personnel 
 
I am in the process filling three vacant positions, a Deputy and two Assistant State 
Engineers.  I hope to interview the top candidates for the Deputy State Engineer by 
the first week of October.  Once the Deputy is appointed, I plan to move forward with 
this person to fill the two Assistant Sate Engineer positions, which have already been 
advertised. 
 
Additionally, we will be hiring four new people within the Designated Basins Branch, 
which were granted by the Legislature this past year.  These positions were provided 
to help us in our efforts in terms of well measurement rules, compact compliance 
and expanded acreage inspections within the basin.  We plan to fill these positions 
within the next few months. 
 
I would like lastly to thank staff for all their efforts in what they have done to step up 
and take on this huge additional workload created by over 25 vacancies and all of 
the new rules and regulations.  It has been a great burden and I greatly appreciate 
their efforts.  It has been a pleasure serving as the State Engineer during the first 
nine months of my tenure. 
 
 
 


